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^Z)    Of  iiinting  and  Inclofure  of  Commons  Others 
wife  than  by  the  Statute  of  ApprovenaentSi 

i.  T  TPON  a  bill  for  .tide  of  common)  and  to  have  certain  lands 
\J  inclofed  laid  ope%  it  was  decreed)  that  the  defendant  and 
his  htiTS^ouU  hold  the  lands  fo  inckfed  difcharged  of  common^  becaufe 
it  feem'd  that  the  inhabitants  had  common  enough  befida^  and  that  the 
laying  open  the  lands  in  difference  would  be  a  great  decay  ofhufban-^ 
dry.  Tothi  n8.  cites  36,  37  &  38  H.  8*  Daniel  &  al*  inbibitants 
of  (Cudworthor)  Crudworth  in  Warwickfhire  v;  Ardern* 

2.  It  is  decreed  the  plaintifFj  his  heirs^  and  his  or  their  farmers  o£ 
tfa^  faid  farm  or  tenement  called  Stubbles^  (hall  from  henceforth 
hold  and  enjoy  appendant  to  the  fame  (arm  or  tenement  called  Stub-  , 
bles  all  the  iim^fould^  courfe  or  common  ofpajiutefor  the  full  number 
rf  300  Jbeepy  within  the  Field  of  Wentworth  al'  Wenford.  Gary's 
Rep.  65.  cites  2  EUz.  foL  137^  &  155.  fiafill  Fielding  and  Alice 
V.  Wren. 

3.  The  fuit  WAS  for  common  of  pdjlure  and  turlaryy  the  defendant 
demurred,  for  that  the  plaintiff  may  have  remedy  at  the  common  laWf 
but^)rdered  to  anfwen  Gary's  Rep.  91.  cites  19  £Iiz.  Lawrence 
and  Moregatc  &  al'  v.  Windham. 

4.  The  piaintifF's  fuit  is  to  be  relieved  for  a  common,  and  a 
fubpoena  is  awarded  againft  the  defendant  to  fhew  caufe  why  an 
injunSfion  (hould  not  be  granted  to  flay  the  fuit  ai  the  common  law. 
Gary's  Rep.  ii8v  cites  21  and  22  tliz.  Ghock  v.  Ghea  and  Wafl. 

5.  Lands  that  had  been  inclofed  for  30  years  by  confent  of  mo/l  of  a  c^mm^ 
the  parijhionersj  were  therefore  ordered  to  continue  inclofed.   1  oth;  that  ha« 

'174.  cites  4  Jaa  Piggot  v.  Kniveton.  ^]:;'^:i 

iball  n9t  afterwards  be  flang  open.     Vcrn.  32.  fU  29.  HiU.  l6Sx.  SUway  v.  Compooa. 

6.  Inclofure  of  cbiiimbn  is  a  private  wrongs  and  lio  publick  nu- 
fancC)  and  prefentment  at  the  Leet  is  void.  9  Rep*  1x3.  Trin;  to 
Jac.  in  Robert  Mary's  cafe^  cites  27.  AiH  6* 

7.  Inclofure  of  wajle  emd  common  decreed  being  for  the  common 
good.  Toth.  175.  cites  12  Jaci  Freak  v.  i-iovedcn. 

8.  The  court  compelled  certain  men  that  would  not  agree  to  inclo-  s.  P.  Toth* 
fures,  to  yield  unto  the  fame^  and  binds  a  college  that  would  not  con^  '74-  "lea 

*  fent^  having  lands  within  the  faid  manor  fo  inclofed.     Toth.  174*  ^ 'daicn 
cites  Mich.  17  Jac;  Gartwright  v.  Drop.  Coii.  in 

Ozon.  V. 
Hide.— — *Tosh.  Z75.  cites  %  Car,  S.  P.  Barkley  v.  Etcu 

Vol.  V.  ^  9.  A  dc. 


9*  A  decree  made  fo  overthrow  indofures,  if  the  defendant  will 

'   tiot  ntBapmce  tbe  plaintiff  fo  joucb  as  be  bath  been  prejudiced  by  tht 

indofure^  being  a  depopulation,    altho'  a  remedy  at  law  upon  the 

ftatutc.    Toth.  175.  cites  Mich.  20  and  21  Jac.  Trigg  v.  Pajrte., 

r   7  iOi  IndofurestuxVi&^iT^i^ai^'itidofure.    LitL  R.  267^  Pafdi,  5 

Car.  C  B.  Pofton  V,  Utfteit     '   "^  ' 

II.  If  a  maninckfes  where  by  the  law  he  ma^,  he  k  bound  t^ 
leave  a  gpod  way^  and  allb  to  lifKpit  ill  repMr  contmually  at  bis  owii 
charge,  and  the  county  ought  not  to  be  contributary ;  faid  by  the 
judges  to  have  been  fo  adjudged.   Jo.  296.  8  Car.  in  Itin.  Windfor. 
.Henn'sCafc.  ^   -  •      ^^ 

f  2  ]         12.  The  defendant  agreed  to  an  inclofure,  hut  afterwards  dtf" 
ajfenied.    Decreed  according  to  fhe  agreement.     Toth.  176.  cites 
13  Car.  Fox  v.  Shrewfbury* 
3  Cfem.  ij.  Parties  that  have  intereft  In  the  comm6n,  and  ruSt  privy  te 

A^iJbut  the  agreement  to  inclofe,  (hall  not  be  bound;  but  decreed  that  it 
S.C.  in  to.  (hould  not  be  in  the  power  of  one  or  two  wilful  perfons  to  oppofe  a 
tidem  v«-  ^ublick  good.    Chan.  Cafes  48.  16  Car.  2.  Thirveton  v.  Collier. 

bis. 

Neir.  Chtn^  R«p  Tftfi^  Car.  s  Alton,  but  S,  C.  in  totidtai  verbit.P— The  court  wC\  AOt  bbd  %jsagk 

Co  an  iiidoiare  that  never  coatttotcd.     Toth.  175*  2  Car.  Ingram  v.  Wells. 

An  agree-  14,  B/7/Is  brought  againft  the  parfon,  he  being  fhe  only  freehoU 
cL^  Un^  ^^  a'/Vj6i/2  the  manor ^  id  compel  him  to  confent  fo  an  inelofure.  The 
was  con-  defendant  demurs,  for  that  there  are  no  articles  of  agreement  to 
firmed  by  a  compcl  an  incloliire,  norddth  the  bill  charge  that  ihe  defendant  is  Hie 
*^!inA /'  ^^  receive  any  benefit  by  the  inelofure  towards  the  benefit  of  the  churchy 
n\j  and  a-  and  that  although  he  be  thexnily  freeholder  within  the  manor  in  right 
jrainfitba  of  his  church,  yet  the  lame  is  no  ground  in  equity. to  compel  him 
/^^/"^^to  an  inelofure.  This  court,  as  to  the  compelling  the  defendant  to 
tmrw 'offer-  agree  to  an  inelofure,  allowed  the  demurrer.  Chan.  Rep.  259.  17 
ed  him  be-  Car.  2.  ConftaWe  V.  Davenport. 

ing  OMch 

more  advantageous,  And  he -and  his  fucccfTors  bound  as  to  the  tUbeu  Finches  Rep.  x8.  Mic&.a5  Car«[ 

%.  Ed^riy  v.  Pcicc  ic  al\— ^.  P.  Toth.  175.  dtes  5  Car.  New-EIm  Chapel  v.  Erbury. 

15-  Upon  an  inelofure  lands  were  allotted  by  an  agreement  wi^ 
the  predeceflbrs  of  the  parfon  for  lands  before  belonging  to  the  church  ; 
the  parfon  brought  a  bill  for  an  execution  of  this  agreement.  The 
defendant  iniifted  on  after  agreements  with  other  parfon%  and  on  ai% 
award  between  one  of  them  and  one  of  the  anceftdrs  of  the  de*' 
fcndatit^  and  confirmM  by  decree  of  this  court :  On  the  proofs  and 
suifwers  of  this  and  former  caufes,  the  court  decreed/or  the  plaintiff, 
and  a  commiilion  to  fet  out  lands^  Fiii.  R.  144.  Mich.  26  Car.  % 
Unwih  &  Pawnt. 

16.  If  a  commoner  recovers  damages  at  lawy  as  is«  or  other 
fmall  fum,  for  an  oppreHioni  or  for  ufing  the'  common  where  he 
ought  not^  the  defendant  may^  by  bill,  pray  that  any  othei:  com* 
nibncr  may  accept  like  dainaget  for  what  was  paft,  to  prevent  charges^ 
at  law ;  and  it  is  in  nature  of  a  bill  of  peace.  By  North  K.  Vein* 
308.  pL  302.  HiH.  1684.  in  the  cafe  of  PavVlet  \*  Ingrefs. 

17.  Acom-^ 


^mmott.  2 

iy.  A  commoner  ought  not  to  come  into  chancery  to  examine  in  R»g^t  of 
perpctuam  ret  mcmcriamj  to  prove  his  right  of  common,  tiU  he  has  common  H 
recovered  at  la w^in  affirmance  of  his  right;  by  North  K.  Vern.  308.  [r*examifi« 
pj.  302*  Pafch.  1684.  Pawlet  v.  IngreS.  to  and  not 

sllosvablcy 
at  i«ift  till  afticr  a  recover  at  law;  per  North  K.  for  the  ftzaimnatlon  cofts  more  LEd'A  the  value  of 
the  thlng«     Vera.  3x2.  in  pi.  308.  Hill.  1684. 

18.  A  former  decree,  and  an  award  by  which  the  commons  and  tn- 
chfures  between  the  lord  and  his  tenants,  and  lands  in  the  bill  men- 
tioned were  bound  and  afcertained^  till  the  defendant,  who  had  now 
purchafedt  the  manor,  refufed  to  be  bound  by  it,  was  confirmed 
accordingly;  Fin;  R;  1^4.  Mich;  26  Car.  it.  Meadows  v.  Pa- 
therick. 

ig.  A  decree  mzitfor  an incloftire  20  years Jince^  to  which  the  de- S.C. c>teJ 
fendant,  the  lady  Widrington's  huiband,  had  agreed  in  his  life-timei  ?^^™**S* 
and  (he  having  an  eftate  of  about  25  /.  per  anh.  within  the  manor,  ***  P^«*®^* 
would  now  difturb  the  inclofure;  and  tho*  in  ftriiSfaiefs  her  hujband'i 
confent  could  not  bind  her  intereft^  yet  it  being-  proved  in  die  caufe 
that  her  eftate  was  much  improved  by  the  inclofure,  and  that  fhe  de* 
figned  only  to  make  an  unreafonable  advantage  to  herfelf,  the  court 
decreed  the  inclofoire  Ihould  ftand.    Vern.  456.  Patch;  1687.  Roth^ 
well  V.  Widdringtonr.  t  i  ^ 

20.  Agreement  between  lord  and  tenants  tojiint  a  common^  is  Bq^  where 
taiore  to  be  favoured  than  to  inclofe ;  and  i  or  2  hUmdurfome  people  fiich  agre&- 
Aanding  out,  and  not  agreeing,  will  not  hinder  the  court's  decreeing  ^^^^  T[*' 
it;  and  detrecd.. accordingly.     2.  Vern",  103.  pi.  98.  Trin.  1689.  the srJteft 
Delabeere  v.  Bedingfield;  pm  oi  the 

,  lAndhoMcrtf^ 

hnd  o^pofed  by  the  reftor^  and  about  9  others,  the  court  could  not  decree  it*,  though  it  was  in* 
fifted  that  a  decree  was  made  i  W.  3.  for  a  like  ftint  in  the  hamlet  of  Sootham  in  the  fame  pari(h  | 
hixt  the  BUI  wa9  difmi£^  at  the  rolls,  and  affirmeS  upon  an  appeal.  Vern.  575.  pU  5ic.  Hilt.  S7cd* 
Bmges  V.  Curwin. 

21'.  Bill  for  ffuer  Jiocking  a  common  was  Brolight  by  the  gfantfte 
^gainft  the  grantor,  praying  .an  injunftiori  againft  over-ftoclcing, 
bat  difmiffed;  2  Vern.  116.  pi.  irj.  Mich.  1689.  Fines  \\ 
Cobb. 

22.  The  greateft  part  oF  the  laridholderis  intitled  to  a  right  of 
Common  agree  to  ajiinty  and  brought  a  bill  to  confirm  it ;  but  tkc 
bill  was  difmiffed;  firft  at  the  rblls^  and  now  by  lord  Cowper.  2 Vern. 
^75:  ph  520;  Hill.  1706^     Bruges  V.  Curwin  &  ah 

23;  A  bill  was  brought  to  quiet  poffejfio'n  oF  a  right  oF  commonage 
in  a  common,  part  of  the  manor  of  Morcton  in  Surry,  and  to  prevent 
iijlrejfes.  An  anfwer  an4  demurrer  were  put  in,  and  then  plaintifFi 
s^mend  then:  bill,  and  obtain  an  injunSiion  till  anfwer  and  further  order. 
The  defendants  now  moved  to  difToive  it^  and  the  plaintiffs  pro- 
duced affidavits  1^  above  ^Q  years  quiet  poJfeJfiGn\  and  evidence  oftheit 
right  in  queen  Elizabeth's  time ;  yet  the  court  refufed  to  interpofe  till 
ene  or  more  ver^Sis  at  lawj  and  diffolved  the  injunftion  that  it  may 
be  tiried  immediately.  G.  Eq.  R.  183.  Hill.  12  Geo.  i.  fays  i( 
was  fo  ruled  by  lord  king  in  cafe  of  the  manor  of  Moreton  in 
Surrj'; 

B  2  .  if  Lori  ] 


3  Comttmn; 

24.  Lord  o^  a  manor  trings  a  bill  againft  a  tenant,  to  hold  a  down 
belonging  to  the  manor^  difcharged  of  a  right  of  common  thereto;  this 
is  an  improper  bill,  in  regard  the  plaintiff  may,  by  the  fame  reafon, 
bring  a  feparate  bill  againft  every  tenant  of  his  manor  making  the 
like  claim.  3  Wms's  Rep.  256,  257.  pi.  63.  Pafch.  1734.  HoU 
der  V.  Chambury. 

(A.  a)  Approvement  thereof  by  Statute. 

io  if  he  I.  T  F  hxfo  have  enter- commoning  of  land,  &c.  and  after  the  one  in'* 
h°T'V-^^  -"^  ffo/ij,  there  the  other  cannot  inclbfe  likewife,  unlefs  it  be  by 
ctefc^or"  common  affent  at  firft.  Br.  Common,  ph  47.  cites  14  H.  3.  and 
niows  fliaU    Fitzh.  Droit  59*^ 

fcjLVC  hij 

^rommon  with  the  other^  and  the  other  ihaU  have  his  writ  against  him  to  have  hU  commozu    FItih« 

lOroyt.  pi.  59*  cites  S.  C. 

Hereby  it  2.  Stat.  MeHony  10  H.  3.  cap,  4.  Becaufe  great  men  having  in-^ 
^^fwd^^^fi^ff^^  c/A^rj  their  tenants  of fniall tenements  in  their  great  manors^ 

tould  not  appr,ive  by  the  order  of  the  common  law,  becanfe  the  common  iffued  out  of  the  whole  waAe^ 
afti  of  e*ei7  part  thereof  j  and  yet  fee  Tr.  6  H.  3.  where  the  lord  approved  2  acres,  and  left  fuffi- 
cIp^V  th^  tenant  brought  an  aififc,  and  the  fpecial  matter  being  found,  the  plaintiff  retraxit  fe.  Tht 
pifrview  of  this  ilatote  extends  only  for  the  lord  to  make  an  approvexoent  againft  his  tenant,  and  not 
againft  any  ftrangery  nor  where  the  lord  had  common  appendant  in  the  tenancy,  as  he  may  have  s 
but. fee  the  ftatutc  of  W.  2.  z  Inft.  85. 

Coke  Ch.  J.  faW,  that  the  ftatute  of  Merton  was  oftly  an  affirmance  oftht  common  hw  ;  for  at  the 
<  common  law  the  lord  might  approve  leaving  fuflkient  for  his  tenants,  and  that  fo  are  divers  cafes  in 
time  of  H.  3.  Fitah.  tit.  Approvement;  which  was  before  the  ftatute,  and  this  appears  by  the  writ  of 
quod  permittat,  which  is  quod  tantam  habeat  pafturvm,  ice,  having  regard  to  his  franktenement) 
;and  the  writ  of  admcafurcmeht  is,  qUod  habeat  plura  animalia  quam  debeat  in  refpe€t  of  his  frank- 
toiiement,  to  wliich  the  lord  chancellor  agreed.    Roll.  Rep.  365.  pi.  iS.  Pafch.  14  Jac.  in  the  Star- 

.ehamb^9  >"  ^^'^  ^^    Pro^or  v.  Mallurie. Before  the  ftatute  the  lord   could  not  approve  («r 

"Windham  J.  Sid.  1^6.  pi.  17.  Hill.  14ft  15  Car.  2.  B.  R. 

*[  4  ]  .  . 

When  a        *  Complained  thai  they  could  not  make  the  profit  of  the  rejidue  of  their 

lord  of  i     manorjy  as  ofwa/IeSy  woods  and  pa/lures^  though  the  feoffees  hadpeffturi 

Strein     fufficientfor  theiiT  tenements. 

was  ^reat  wafte  grounds)  did  enftaffotbtn  of  fame  parcels  if  arable  land,  the  feoffees  ad  nianptenend, 
fervitium  focae,  ftiould  have' common  in  the  faid  wafts  of  the  lord  for  2  caafes  ;  I  ft.  As  incident  to 
"  the  feoffment ;  for  the  feofiee  could  not  plough  and  manure  his  ground  \^thout  beafts,  and  they 
could  not  hk  ftiftained  without  pafture,  and  by  cohfequencc  the  tenant  ihouid  have  common  in  the 
wafts  of  the  lord  for  his  beafts  which  do  plough  and  manure  his  tenancy,  as  Appendant  to  his  tenanc]^^ 
and  this  was  the  bezinning  of  common  appendant*  The  fecond  reafon  was^  for  maintenance  and  ad- 
vancement of  agriculture  and  tillage,  which  \tas  much  favoured  in  law.   2  Inft.  S5,  86. 

The  lord  It  was  provided^  ihat  when  fuch  f coffers  being  an  ofRfefor  tht  com* 

mayavprovc;w5«  (f  pafiureSy  and  alledge  that  they  have  not fufficient  pafinres  fof 
unanf  that  ^^^''"  tenements^  nor  fufficient  ingrefs  andregrefsy 

hath  common  of  pafture  appendant  \  but  if  the  lord  grants  common  pafiure  t</ichin  his  wafts^  there  is 
no  approvement  by  this  a^  againft  a  common  in  grofs  j  for  the  words  of  th6  ftatute  bey  quantum 
pertinct  ad  tcnementa  fua,  Ztc  And  {q  was  the  law  taken  and  adjudged  fooh  after  the  maJdng  of  this 
a£t,  and  latter  authorities  agree  with  the  fame ;  and  albeit  tlus  common  appendant  be  without  a  cer- 
tain numbeic,  as  to  have  fufficient  pafture  for  beafts,  quantum  perrioet  ad  tencrocnta  furt,  which  may 
be.  reduced  to  a  certainty,  for  id  certum  eft  quod  certum  reddi  poteft,  and  therefore  this  ad  doth 
"  cxUad  to  it  4  and  the  writ  of  admeafunment  of  pafture  dotb  lie  only  for  and  aralnji  fuch  commtners  at 
kave  common  appendant^  for  the  words  of  the  writ  be,  £t  ad  ip(os  pertlnct  Habendum  fecundum  G" 
bciuffl  tencjnsntiua  fuum^  &c«  fo  as  common  appendant  be  it  certain  or  uncertain  is  \^thin  this  fta* 

ttttej 


tute ;  and  f»  is  comnioo  appurteoant  certain  or  ancertaini  fi>r  (peit'net  extends  as  yrtU.  to  com- 
mon appurtenant  as  appendant,     z  Inft.  86. 

Throughout  all  this  ftatutc,  Paftura  &  communja  pafturae  is  named,  fo  as  this  ftatute  of  approve* 
nencs  doth  not  ixtend  to  OMmon  of  plf chary  y  of  turbary  ^  oi  epovers^  or  the  like.    2  Inft.  S7. 

fiy  the  approvement  of  part,  according  to  this  (latute,  that  part  by  this  ad  is  difcharged,  info- 
much  as  if  therenif  «f ,  which  hath  the  common,  furcbafes  that  party  his  common  is  not  extinguiihe4 
fn  the  relidne*     %  hA*  87* 

7%r  truth  JhaU  be  inquired  by  ajjife\  And  yet  it 

may  be  tric^ 
in  an  oBiwn  oftreffajs  ;  for  many  times  he  fliall  fail  to  have  an  afTife.  Or  if  the  lord  dodi  indoro 
any  part,  and  leave  not  fafl|c|cnt  common  in  the  refidue,  the  commoner  may  break  down  the  whole 
iadofttrey  becaufe  it  ftandefh  vpon  the  ground  which  is  Jiis  common.     2  Inft.  88. 

And  if  found  fo  by  affifcy  they  JhaU  recover  feijin  by  view  oftheju-  A  common- 
rors'j  fo  that  by  their  difcretion  and  oath  they  JhaU  have  fufficienty  Uc, "  brought 
and  the  dilfeifors  JhaU  be  amerced  and  yield  damages  as  they  were  wont  *"  ^^*^^  ^^ci 

^  .,,  y.    •*'-',,:-  ^        ,       ,  ,         /•./».     I  r  /y  '  n  common  oP 

to  da  before ;  but  if  founds  that  the  plaintiffs  have  Jttfftcient  pajture^  pafture  be, 
ingrefs  and  regreji,  then  the  other  may  mate  his  profit  of  the  reftdue^  and^^^i^'^l  to 
i'^uitcftbeojfyi.  ^^^[^^^^ 

fald  he  was  loid,  &c.  and  approved  part  of  his  wafte,  and  left  the  plaintiff  fufllcient  common,'  i^c. 
The  plaintiff  denied  that  he  left  fufficieot  common,  and  thereupr^n  iiiue  was  taken,  and  Sir  William 
Herle,  Ch.  J  oft.  of  the  court  of  C.  B.  took  the  alTife,  and  the  nffil't /oukJ,  that  the  plaintiff  bad  tft 
Juffictent  ccmmon^  whereupon  the  court  did  award  that  the  pbintif^'  fhould  recover  his  common,  8cc, 
and  the  recognitors  of  the  aflife  were  going  from  the  bar;  and  albeit  the  ifTue  was  found  againft  th« 
tenant,  }'et  for  his  advantage  the  recognitors  of  the  aflife  ought  to  come  back  again  ;  and  to  ordain^  kj 
tbeir  difcretion  and  oatbf  Juffcient  common  to  tbe  plaintiff,  fo  that  the  defendant  might  approve  oftht 
remnantf  by  this  ftatutc  oFMcrton,  as  Trewood  affirmed;  whereupon  Sir  Wm.  Herle  perufed  the 
ftatute,  and  found  the  ftatute  as  Trewood  had  faid,  and  therefore  was  in  purpol'e  to  have  caufed  the 
jurors  to  come  again  (the  record  yet  being  in  his  breaft)  to  appoint  fuffi:icnt  common  to  the  plaintifi^ 
according  to  the  ftatute  \  but  It  was  prevented,  for  that  the  parties  agreed.     2  Ind.  83.  ^ 

3.  Weflm.  2.  cap.  46.  13  £.  I.  The  Jiatute  of  * Merton  JhaU  not  o^b  •Here  is  the 
bind  the  loriFs  tenants,^  but  J  neighbours  alfo  which  claim  common  ofpaf-  ftatutc  of 
ture  as  appurtenant  to  their  tenements  \  but  if  any  claim  common  ^J' cited^and 
fpeeial feoffrnent  or  grant  for  a  certain  number  ofbeaflsy  or  otherwifcy  becaufe  in 
which  is  due  to  him  of  common  rights  he  JhaU  recover  the  fame  accord-  thatadl  no 
ing  to  the  form  offuch  grant.  j^Jf ; -• 

tvtetn  neighbour  and  neigbbouKf  the  doubt  was,  whether  that  ftatute  extended  only  between  lord  and 
tenant;  and  therefore  many  lords  of  waAes,  woods,  and  paftures,  have  been  letted  to  make  approve^ 
ment  by  the  contradidion  of  neighbours^  tho'  they  had  fu/ficient  pafture ;  for  remedy  whereof  this 
ilatute  was  made.     2  Inft.  474. 

t  Note,  it  is  faid  that  the  lord  could  not  improve  againil  a  neighbour,  but  that  the     f    <    1 
lords  were  hindered  by  the  contradiction  of  the  neighbours  ;  for  by  the  cosimon  law  the 
lord  might  improve  againft  any  that  had  common  appendant,  but  not  againft  a  commoner  by  granr« 
a  InA.  474. 

Vicinui  is  properly  qui  una  in  eodem  vico  eft,  but  here  it  ij  taken  for  a  neighbour,  tbo"  be  dioellt  in 
fiHQtber  town,  fo  that  the  commons  and  towns  be  adjoining  together;  and  if  the  lord  hatb  lommm 
in  the  tenant's  ground,  the  tenant  mey  improve  within  this  adt,  for  tlicre  the  lord  Is  in  this  cafe  vi- 
cinus.    a  inft.  474. 

4.  ♦  5jr  occafion  of  a  windmill^  JheepcotCy  dairy ^  enlarging  of  a  courts  \^^^)^  ^ 
+  neceffary^  or  curtiUge^  none  JhaU  be  grieved  by  aJJife  of  novel  diffeifin  ^"^^J^^,' 
for  common  ofpafiure*  expreflcd, 

tiiat  both 
between  lord  and  tenant,  and  neighbour  and  neighbour,  may  be  done  without  fufficient  coupon  to 
them  that  have  it  (any  thing  either  herein,  or  in  the  Ilatute  of  Mcilon  to  the  contrary,  notwithrtand^ 
5ng)  and  thefe  5  arc  put  but  for  examples ;  for  the  lord  may  ereft-a  houfc  for  the  dwelling  of  a  beaft- 
keeper,  for  the  fafc  cuftody  of  the  beafts  as  well  of  the  lord  as  of  the  cominonen  d^paaurmg  there  m 
tijoi  foil;  aad  yet  U  U  nut  ffithlA  tbs  Utter  of  this  law.    %  loll.  47^*        .  ,  ^, 

»  3  t  Tht 


5  ^tfComtnot^t 

•f  The  «Wrd  (n^Jfeaj)  it  to  ht  appHei  to  curtilage,  both  in  congraHy  and  by  our  books,  9nd  ne* 
c^l&ry  Hull  aot  ie  tajten  according  to  the  piantity  of  the  jrechoU  be  bath  thcrc^  but  according  to  bii 
ferfon,  eftate  or  iiegyee,^  and  for  bis  n*cejary  d'xeUing  and  abode  ;  for  if  he  hath 'no  freehold  there  in 
that  town  but  {lis  nouTe  only,  yet  ij^ay  he  make  a  neceffary  enlargement  of  his' curtilage.  2  Inft.476« 

5.  The  lord  made  a  feoffment  of  far  eel  of  hit  wajle  land ;  xhtfeoffb^ 
may  inclofe ;  fqr  this  is  an  improYement  in  the  lord  by  the  feofhnent; 
per  Ston,  and  Mutf.  but  contra  per  Scrape  and  Berr.  fir,  Comoion^ 
pi.  5 If  cites  16  £.  2.  and  Fitzh.  Garrantie  de  Chart.  31. 

6.  A  man  has  common  in  three  vills^  the  lord  may  approve  in  the 
pne  vill,  leaving  fuffi£ient  common  in  the  other  two  vills*  Br.  Coiiv- 
mon,  pi.  53.  cites  3  E.  3,  Itinere  Derb. 

7.  If  the  lord  improve  part  of  the  common>  he  Jhall  not  have 
common  for  the  land  improved  out  pf  the  refidue  of  the  common. 
Godb.  97.  cites  5  Aff.  2. 

8.  Affife  of  common  ofpaJiure\  the  defendant  faidi  that  he  had  ap- 
proved of  the  wajle<i  faving  to  others  fuJScient  common^  and  free  com- 
ing in  and  going  out,  &c.  The  plaintiff"  faid,  that  he  had  not  fufr 
iiclent  common ;  Prift  &c.  and  the  affife  faid  that  he  had  not  fuffi- 
cient  common,  by  which  it  wds  awarded,  that  he  recover  his  coin- 
men  5  and  it  ^as  held  that  the  jury,  by  their  difcretion,  (hall  ordaiq 
fufficient  common  to  tl^c  plaintiff,  fo  that  the  tenant  may  approve 
of  the  reft ;  for  lb  are  the  words  in  the  ftatute  of  Merton  j  quod 
nota.5  by  which  the  parties  agreed  j  quod  nota,  Br.  Affile,  pi,  laj, 
cites  7  AflT.  16.      '^ 

9.  AlTife  of  common;  the  defendant  faid^  that  he  has  approved  ac^ 
cording  to  the  Jlaiute  by  reafon  that  he  is  lord,  icavihg  td  the  tenant 
fufficient  common ;  there  the  plaintiff  fhall  recover  immediately, 
l^ut  by  the  opinion  of  the  court  the  affife  fliall  inquire  of  the  fufE- 
ciency  of  the  common,  afid  fo  they  did  in  Trin.  8.  £.  3.  and  the  bar 
good  without  colour  given,  and  the  affife  awarded  upon  feifin  and 
diffeifin  alfo ;  quod  nota.     Br.  Affife,  pi.  423,  cites  7  E.  3. 67, 

10.  Affile  of  common-,  J.  faid  that  JV.  is  lor d^  and  approved^  (^c. 
ami  left  to  the  plaintiff  and  other  tenants  fufficient  common^  and  the  af- 
fife was  charged  of  the  fufficicncy  of  the  common,  which  faid  that 
they  had' not  fufficient  common;  but  the  plaintiff  was  diileifed,  and 
it  was  faid  by  fome,  tliat  if  at  the  tifne  of  the  approvement  fufficient 

'    ' '\thisfuff;      ^    '-'- 


conmion  zvas  faved  to  the  plaintiff,  this  Jujffices,     Bn  Affife,  pi.  135* 
cites  8  Aff.  18. 

n.  In  affife,  by  forte,  where  fufficient  common  at  the  time  of  the 
approvement  is  left  to  the  commoner  itfufficesy  though  it  be  notfujj^  * 
cient  after,     Br,  Common,  pi.  '21.  cites  8  Aff.  18. 

12.  In  affife,  lord  and  tenant  were,  and  the  lord  had  common  in 
the /oil  of  the  tenant^  which  is  held  of  him  of  his  manor  ofD,  of  which 
the  land  in  which  the  lord  claimed  common  is  held,  qndyet^  per  cur, 
the  tenant  may  approve  his  own  foil-,  for  tho'  the  ftatute  docs  not 
fpeak,  but  that  the  lord  may  approve  againft  his  tenant  and  againft 
J  J  3  his  neighbour,  yet  the  lord  in  this  cafe  is  not  but  as  a  neighbour  to  the 
owner  of  toe  foil^  and  the  tenant  as  owner  of  the  foil  may  approve, 
per  cur.  by  which  affife  was  awarded  to  enquire  of  the  fufficicncy  of 
the  common ;  for  the  owner  may  well  approve,  Br.  Common,  pi.  22, 
cites  iS.Afft^.  *  -      .       .  . 


^  T3.  In  aiSfe  it  was  adjudged  that  the  lord  may  apprm^etn  bis  mxm 
*foil  againft  his  tenants  and  his  neighbours.  And  where  tlie  lord  di 
a  manor  approves,  and  the  lord  of  whom  tl^e  lord  of  the  manor  holds 
the  manor  has  common  there  by  viciptagey  yet  the  approvement  is  gooJ 
againft  him  alfo ;  for  he  has  no  common  tut  as  neighbour ;  quod  nota; 
by  which  the  affife  was  awarded,  to  inquire  if  the  plaintifi^  vrho  was 
Jord  paramount)  had  fufEcient  common  or  not,  quod  mirum  !  for  by 
tie  demurrer  that  he  is  lord,  it  is  not  denied  but  that  he  has  fufficient 
commonj  and  alio  is  party.    Br.  Af&Te,  pi.  447.  (446.)  cites  x^ 

14.  Aflifc  of  common  of  pifcary;  per  Fencot,  ii  I  grant  commm         *  ^ 
throughout  my  manor  with  all  manner  ofbeajis^  I  cannot  approve  5  but 

if  \fave  to  myfelf  certain  parcel  of  land  for  my  feveral^  1  (hall  have 
jt»  and  he  (hall  not  have  commop  there  ^  quod  non  ncgatur.  Br. 
Common,  pi.  26.  cites  34  AiT.  ii» 

15.  If  die  lord  leaves  fufiicient  common,  but  the  way  is  not  at  fi 
good  eafe  or  plight  as  it  was  before^  aflife  of  common  lies.  F.  N.  B* 
r%S*  (D)  in  the  new  notes  there  (C)  cites  li  H.  4.  26.  by 
Stourt^ 

16.  In  trefpais  it  was  agreed  that  where  a  man  has  common  ap^  Br.  Ccm- 
pendant  out  of  certain  land,  yet  the  lord  may  approve  the  foil,  and  this  "?'^»  P^- 9* 
itfeems  by  leaving  to  the  tenant  fufficient  common  u^ith  egrefs  and  re--  &  ^,  p.  * 
grefsy  according  to  the  ftatute.    Br.  Common,  pi,  20,  cites  15  H. 

7.  10, 

17.  Trefpais  of  houfe  broken,  the  defendant  juili  Bed  becaufe  he 
has  common  there,  and  thereibre  he  broke  the  houfe ;  the  plaintiff 
faid  that  he  is  owner  of  the  foil,  and  did  it  to  harbour  a  man  to  keep 
thefoihy  but  theilatute  W.  2.  cap.  46,  does  not  fpeak  but  oi  Iflnd-' 
millj  Jheep-cotey  dairy^  and  augmentation  of  court  \  but  it  ieems  by 
Hi^S]  that  jt  may  |be  taken  by  the  equity  y  quere.  Br.  Common,  pi. 
19.  cites  7  H.  8.  38. 

18.  Stat.  3  {^  4  £,  6.  cap.  3.     Thejlatute  of  Merton^  cap.  4.  6/    ^ 
JVeflm.  2.  cap^  46,  are  confirmed. 

19.  Upon  judgment  for  the  plaintiffs  in  an  ajjife  upon  any  branch 
ofthefaxdfiatuies  of  merton^  or  Jf\2.  the  court  Jhall  award  trtble 
ip^mages. 

20.  This  cf£f  Jhall  not  extend  to  houfis  heretofore  built  upon  wajfesy 
er  commansy  not  having  above  3  acres  bffuch  wajle  or  common  ground 
belonging  to  them  j  nor  to  any  gar  deny  orchard  or  pond  therey  not  ex--  \ 
ceeding  2  acres 'y  neither  yet  Jhall  it  caufe  any  pcrfon  to  lofe  or  forfeit 

any  pain  or  damage  for  thefamey  but  fuch  houfes  and  grounds  Jhall Jlill 
0and  and  remain ;  howbeit  the  owners  of  fuch  wafics  or  commons  tiiay 
^  openfo  much  thereof  as  Jhall  exceed  3  acres. 

21.  jttui  where  one  ufurpeth  common  in  the  time  that  heirs  are  within 
age^  or  a  woman  is  coverty  or  whilft  the  pa/hire  is  in  the  bands  of 
tenants  in  dower,  or  of  other  particular  e/rates ;  they  tuho  have  fuch 
entry  from  time  in  which  the  writ  of  Mordancefitr  runncthyifthey  had 
no  common  before^  Jhall  have  no  recovery  by  writ  of  Novel  Diffeifhiy  if 
they  be  deforced. 

j;2.  It  was  moved,  whether  in  cafe  of  common  appurtenant  by  pre^ 
fcription  without  number  the  lord  of  the  waft  might  improve  ?  for 
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it  Is  not  admeafiirable,  therefore  not  improveaWe ;  for  Ae  oommoJi^ 
feeing  without  number,  the  fufficiency  cannot  be  proved.  Dyer  &* 
lyianwood  J,  held,  that  altho*  it  be  without  number,  yet  it  may  be 
reduced  to  a  certainty  being  by  prefcription ;  as  die  number  of  tht 
cattle  tu'hicb  the  beji  and  moft  jidfftantial  tenant  of  tbefaid  tenement^ 
at  any  time  within  time  of  menioryy  had  kept  upon  the  faid  wcft^ 
and  dien  the  plaintiff,  the  lord,  mieht  improve  leaving  fufficient 
according  to  fivch  rate.  4  Le.  41.  {?.  112.  Mich.  19.  Eliz.  C.  B, 
Anon. 

C^  ^  23.  If  2  lords  of  %  manors  have  2  wafts  aJ^oiningy  without  inclap 
^  ^  fure  or  feparation,  but  the  bounds  of  each  are  weU  knowii  by  certain 
marks,  the  one  may  inclofe  againft  the  other,  dio*  the  tenants  of  each 
manor  have  reciprocally  common'd  there  by  reafon  of  vicinage, 
4  Rep.  38.  b.  Mich.  26  w&  27  Eliz.  cited  by  the  reporter,  as  lately 
adjudg'd  in  B,  R.  in  cafe  of  Smith  v.  How. 

24.  The  lord  may  make  fijh^ponds  upon  the  (common,  and  the 
commoner  cant  deftroy  them.  Per  cur.  Ow.  114, 43  Eliz.  B.  R, 
in  the  cafe  of  Felling  v.  Langden. 
Where  they  25.  Where  men  have  common  in  grofsfor  a  certain  number  ofheajis^ 
hive  tfwwf  the  lord  may  approve  leaving  fufficient  for  them  [but  Roll  fays, 
Zmbft'^l^  quaere  this,  for  the  ftatute  W.  2.  cap.  50,  [46.]  feents  to  be  e  con- 
jord  cannot  tra.]  Common  fans  number  is  ufually  put  in  cafes,  but  Coke  fays, 
approve  a-  he  never  knew  fuch  common  granted,  and  therefore  when  it  tome^ 
gaji^them,  jj^  queftion,  he  faid  he  will  deliver  his  opinion  thereof;  but  fays, 

perPowel  j«  i     ^       ^    •  rn       !•         /•     t.  ^  ^l     i      r  .  •    i  / 

W.  Raym.  ^"^^  notwithltandmg  fuch  grant  the  lord  may  common  with  him, 
Kep.  407.  and  alfo  the  grantee  ought  to  ufe  the  common  with  a  reafonable 
^^*^V'h^o  ""'"''^^*  [^°^'  remarks  here,  that  F.  N,  B,  is  the  writ  of  admea- 
hTobfervcj^  furemcnt  lies  not  of  common  fans  number]  per  Coke  Ch.  J.  and  the 
that  neither  lord  chancellor  agreed  particularly  to  all  faid  by  Coke.  Roll  Rep. 
*crthrfta'3^^'  pi.  1 8.  Pafch,  14.  Jac.  in  toe  Star-chamber,  in  cafe  Pro&ot 
tuLf  Mer>- Malloric, 

ton  extends 

to  any  common,  hnt  to  common  abpendant  or  appurtenant  to  his  temmentf  and  not  to  a  coaunon  in  groft 

to  a  ccitain  Il^ml>cr•     %  loft*  475* 

26,  A  lord  that  is  in  by  wrong  may  improve  by  virtue  of  the 

ftatute  of  Merton  againft  the  tenants  and  commoners.     Clayt.  38, 

Auguft  1 1  Car,  before  Barkley^J.  Hamerton  v.  EaftofF, 

|y«79-pl»4«      7.7.  The  lord  can't  eredt  an  i&^i^,  within  the  ftatute  of  Merton, 

w?^*  unjefs  it  be  for  his  own  habitation  or  his  Jhepherd^s^  and  he  muft  al- 

Jedge,  that  he  built  it  for  one  of  thofe  purpofes ;  for  otherwife  he 

may  build  a  great  ho\xfe  to  let  to  a  nobleman,  which  may  require  a 

greater  curtiiage  than  the  lord  or  his  herdfman,    Lev^  62.  Pafch, 

14.  Car.  B,  R.  Nevil  v,  Hammerton. 

tev.62.S,C.     ^8^  One  inclofed  2  acres  of  common  (where  all  the  common  vira^ 

adjudged,     but  2  acres)  to  enlarge  the  curtilage  of  his  houfe,  and  fo  juftified  by 

^«?ake"    ^^  ftatute  Weft.  2.  cap,  46.    It  was  argued,  that  it  vras  not  goo4 

that  it  was  becaufe  he  did  not  allege^  that  his  houfe  w(i5  an  ancient  houfe^  nor 

vet  averr%  that  his  cm'tHage  luas  Jlraight-^  and  if  it  was,  yet  it  would  be  unrear. 

'*«!  'hV' '  '^"^'^'^  '^  inclofe  2  acres  out  of% ;  but  it  vi^s  anfwefed,  that  the  fta- 

^tumnM  ^ute  fpeaks  of  houfes,  without  faying  ancient  houfes,  and  therefore^ 

Mf  aij4  to  if  it  were  material  it  fhould  cpme  of  ^e  other  fide*    Windham  J, 

beld| 


field,  that  the  houfe  6ught  to  be  an  ^uicient  houfe ;  (Uli  Twtfden  J.  th'sTwiricn 
feem'd  e  conlra,)  but  it  not  appearing  that  it  was  for  his  ncccffary  ^*?'^'^^»  ^**^ 
refidence  it  was  adjudged,  that  hecodd  not  inclofe.  Sid.  79.  pL  4.  contra,  "that 
Trin.  14.  Car.  2.  B.  R.  Ncvcl  v.  Hamerton.  thUis\o  b« 

aveitM  only 
tvbere  the  Jnclcfure  is  far  imfrovemtnS  of  the  land^  and  not  where  It  is  for  the  enlargement  of  chic 
^ur^ge* 

■ 

29.  An  approvement  mirf  be  againft  all  eonunmers^  unlefs  font 
nornbre  or  in  gr^s ;  per  Keeling ;  but  per  Windham  one  can«^/  im- 
prove tf^^i;^  his  own  grants  /A^*it  be  to  a  certain  nun^er,  Keb,  830. 
in  pL8.  Hill.  i6&i7Car.  2.  B.R.  in  cafe  of  die  King  v.  St. 
Brivil's  inhabitants. 

30.  Lord  of  a  manor  inclofed  part  of  a  common,  and  there  be-  in  a  lik^ 
ing  young  wood  and  timber  growing  thereon,  the  plaintiff  infifted,  ^^^  *j' *^^^* 
it  was  an  improv^nent  within  the  ftatute  of  Merton,  W.  2.  46.  ^a  to  bc'*"^ " 
The  court  thought  fit  to  continue  the  injundlion,  and  direfted  a  tryM  whi^ 
trial  to  be  had  at  *the  next  affifes  whether  fufficient  commcn  was  left  'j|"'  Z'^'  ^/ 

for  the  tenants.    2  Vern.  301.  pL  290.  Mich.  1693.  WeeJces  v/^anutad 
Staker.  rigi  t  of<cm'» 

man  tbertj 
«nd  whether  fufficient  common  was  left- for  the  tenants ;  anJ  an  injunff'ien  to  ouUt  the  Pojfejjicn  in  the 
mean  time  was  cantinued,  tho*  a  new  inclofure,  and  made  not  above  a  years  before  the  bill  exhibited, 
a  Vem.  356.  pi.  312.  Hill.  1697.     Arihiogton  v.  Fawkes. 


31.  Agreement  between  lord  and  tenants  yir  inehfing  a  common, 
tfiat  the  tenants  (hould  quit  their  right  of  common,  and  the  lord 
fliouldreleafe  them  all  quit-rents  $  the  inqlofure  was  prevented  by 
pilling  down  the  fence,  and  the  tenants  continued  to  ufe  the  com- 
mon aod  fome  of  them  to  pay  their  quit-rents.  This  is  a  waiver  of 
the  agreement^  MS^  Tab,  January  2,  X7I9>  lady  Lanefbury  v. 
Ocklhoth. 

32.  Owner  of  lands  bound  by  agreement  of  \iis  bailiff  hx  inclof- 
ing  of  a  common,  having  acquiefced  30  years,  MS.  Tab.  Marcf^ 
1720,  Tufton  V.  Wentworth. 

33.  BilT brought  by  plaintiffs  as  tenants  of  the  manor  of  WrJton, 
in  the  county  of  Surry,  to  eftablilb  their  right  of  common  of  pafture 
and  turbary  in  the  wafte  of  the  faid  manor^  and  for  injunSlion 
againjl  defendant  Palmer,  leffee  of  the  manor  for  years  under  the 
(croWn,  tojlay  his  digging  ofhrick^earthy  and  making  brick^  and  in-- 
clofing  part  of  the  common'^  &c.  Motion  upon  the  bill  filed,  and  afH-r 
davits  of  making  brick  and  incloiing  part  of  the  common  till  anfwer 
and  further  order.  King  C.  ailifted  by  J.  Jekyje  mafter  of  the 
rolls,  denied  the  motion  \  for  that  the  lord  of  common  right  was  irxr 
titled  to  the  foil  of  the  waft,  and  the  tenants  had  only  a  right  to  take 
the  herbage  by  the  mouth  of  their  cattle\  and  by  ftatute  of  Merton, 
the  lord  might  inclofe  part  of  the  waft  leaving  fufficient  common  \ 
that  at  common  law,  in  an  a£tion  brought  againft  the  lord,  the  te« 
nant  muft  alledge  in  the  declaration,  that  there  is  not  fufHcient 
common  left  or  he  can't  maintain  the  a^Slion ;  and  if  that  (hould  be 
the  prefent  cafe  (tho'  no  fuch  matter  is  made  out  by  the  affidavits) 
the  tenants  may  have  their  remedy  at  common  law ;  that  the  lord 
1^  a  right  to  open  mnes  in  the  wajl  of  the  manor,  and  v/hy  not  to 
^g  brick*earth,  ei|)eciaUy  in  the  prefent  cafe^  where  the  bricks  are 
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bf  the  court  notwithftanding  the  fecond  claimctges  given  by  the  fe^ 

cond  verdi(5t.    Sid.  212.  pi*  10.  Trin.  16  Car.  2.  B.  K^.  the  kiug  v. 

Upwood  and  Ravely  Vilb  in  Com.  Huntington*. 

3  Saik.  167.     ^'  ^iftringas  upon  the  ftatute  of  Wejlm.  2.  for  throwing  down 

S^  c*         inclofures  againft  the  inhabitants  of  proximis  villis ;  two  of  each 

vill  came,  and  pleaded  for  themfelves  and  the  other  inhabitants  of 

the  feveral  vills,  that  the  fences  were  thrown  down  in  the  day-titw 

fuhen  the  perfons  might  be  known^  abfque  hoc  that  they  were  thrown 

down  in  the  night»  or  at  fuch  time  that  the  offenders  could  not  bo 

known,  and  fo  ijfue  joined  in  the  disjunSiive  \  and  now  at  the  trial 

at  bar  'twas  f^d  for  the  defendants,  that  if  the  throwing  down  was 

•Lntw.157.  either  in  the  day^  or  in  the  nighty  fo*  publickly  that  the  makfaSiors 

Malabar's    xt/^y^  known^  *tis  not  within  the  Jlatute^  to  which  the  court  agreed ; 

^*'  for  }iitjiatute  was  to  give  remedy  in  cafes  where  the  malefadlors  not 

being  known,  the  parties  were  without  remedy  by  trefpais,  &c* 

3ut  if  it  was  done  in  the  day  or  night  before  the  face  of  the  owner Sy 

{o  that  they  have  reo^edy  by  trefpafs,  &c*  this  is  not  within  the 

Aatute  \  and  upon  the  evidence  it  appearing  to  be  done  publickly, 

and  yet  by  the  defendants,  the  jury,  by  direSion  of  tiie  court, 

found  for  the  defendants.     Lev.  lOo.  Trin*  15  Car.  2.  the  king 

V*  inhabitant?  pf  Woodford,  Chingford  and  other  vills  in  Eflex* 

«Keb.  663.      9*  ^^  infuijition  was  returned  upon  the  ftatute  againft  pulling 

pi.  21.  The  down  inclofures,     They  toQk  ijfm  as  to  the  damages  only.    It  was 

king  V.  the  moved  that  before  the  trial  for  th^  damages,  there  might  be  judg- 

^"[\j^('*'J[^_ment  given  to  have  them  fet  up  again,  having  been  long  down; 

ftcacj,  the     Twifden  fiud,  when  vou  have  judgment  for  die  damages,  then  one 

caui  t  prarrcr  diflringos  will  ferve  for  fitting  up  the  inclofures  and  the  damages  too. 

jtTndfn^d^  ^^^*  66.  pi.  12.  Mich.  22  Car.  2.  B.  R.  Anon, 

to  grant  a  new  diftrmgas,   as  to  the  rcbuUding  the  fences,  being  confefsM  to  be  down  by  the  other 

ifTuc  J  but  time  was  given  to  plcid  dc  novo. ^-Ibid.  683.  pi.  2,  the  coi^rt  ordered  the  ifiuc  as  to 

the  damages  to  be  tried  firft,  and  then  a  writ  may  be  granted  for  letting  up  the  fences,  and  for  the 
damages  alfo.i  Ibid.  7^3.  pi.  127.  S.  C.  The  trial  at  bar  being  over  as  to  the  damages,  the 
court  granted  a  dilHingas  to  levy  and  fet  up  the  fences,  but  vfo\M  not  order  it  by  any  day  certain^ 
but  to  follow  the  proceis  of  the  court,  and  fo  iot  the  iflues. 

En  this  10,  If  the  damages  are  excejjive^  when  0ie  parties  come  in  to 

k^^^^  ro'  P'?^^  ^^  no6lanter,  they  may  take,  by  protejiationy  that  the  da- 
te'ftationX-  mages  were  exceffive,  and  after  plead  that  the  damages  were  not 
jort  tbtjirji  but  of  fuch  a  value.  Per  Cur.  Lutw.  157.  Pafch.  32  Car.  2.  Mala- 

S/^hibar's  cafe. 

The  ft  tute  *  ^  ^'  ^^^  Cutting  down  timber  trees  by  perfons  unknown  noctan- 
providcs  no  ter,  is  not  within  the  ftatute  W.  2,  Cap,  46  ;  for  the  words  of  the 
remedy  for  ftatute  are  foflatum  «  fepem  proftraverunt.    Refolved  by  Saunders,^ 

dowL"frees    ^^'  J'  ^^X"^"  ^^T*  ^^'  3+^^  35  ^^*   *•   ^*  ^-   ^^^  ^^^  ^'   ^'^^^ 

Skinn.  94.'  ton  inhabitants. 

HiIi.35Car... 

a.  B.  R.  in  Crcfwick's  cafe.  a  Show.  ^55.  pi.  263,    The  kiDg  and  Chlfwid;  v..  Bitton  inlia- 

bitants.  S.  C.  &  S.  P.  by  Jones  J» 

•[II] 

12.  Upon  the  return  of  an  inquifition  a  dijiringas  was  awarded'^ 
whereupon  it  was  objected  thatinftead  thereof  a  fcire  facias  fliould 
have  iflued,  to  fhew  caufe,  &c.  but  adjudged  that  zfci.fa,  was  not 
neceffary.  3  Salk.  167,  Pafch,  I  W,  3.  B.  R.  The  King  v, 
Penrith  inhabitants* 


1 3.  Djflringas  for  thrOEwing  dowti  fences,  &c.  was  quajbedyhtcxak  5  Saik.  167. 
tiiere  were  not  15  days  ietweni  tbi  ujit  and  return.  Show*  go.i'^i^ingv- 
Mich.  iW.&M.    Symfon  V.  Penrith.  u'?!'*" ''" 

S.  C.  and  the  court  held  it  ill* 

15.  An  irfmrmation  for  a  riot  lies  in  the  crown-office  for  break'* 
ing  fences  and  indofures  in  HertforcUhire.  Show.  io6.  Mich,  i  W. 
&  M.  the  King  y.  Berchet  &  al\ 

1 6.  Upon  the  return  of  an  inquijition  for  flinging  down  the  fences 
of  S.  &c.  it  was  objeAed  that  it  did  not  afftar  that  S.  wat  lord  of 
the  manor^  or  had  a  right  to  Hiefe  fences-^  but  it  was  held  that  this 
need  not  be  fhewn ;  for  if  he  had  no  right,  this  ought  to  be  fliewn 
on  the  other  fide.  3  Salk,  167,  Pafch.  i.  W.  3.  B.  R.  The  king 
V.  Penrith  inhabitants.. 

17.  In  writof  inquiry  of  damages  for  fences  thrown  down  in  the  Carth.  tt4« 
ni^t,  it  was  held  per  cur.  that  there  was  m  need  of  notice  of  the  ex--  "5*  ^^^^^ 
ecution  of  the  writy  becaufe  traverfeahle;  but  per  cur.  it  was*gj^*s^ 
quaihed,  becau/e  it  was  interejfatus  fuit  pro  rejiduo  cujufdam  terminij  and  it  was  * 
where  it  otight  to  have  been  poffiffionatuSy  fiut'^  it  might  have  been  objeftedthat 
a  concurrent  leafe,  or  leafc  not  commenced,  and  no  poffcffion  laid^^^y^^^^f* 
and  therefore  it  was^ilL  Show-  106.  Micji.  i  W.  &  M.  The  King  ^ght  h^«vc 
V.  Hermitage  (inhabitants).  only  a  right 

'  Xo  the  herl>- 
age  of  this  wafie,  or  might  be  only  a  commoner,  and  ib  hsfi  no  right  to  inclofe,  and  fo  not  within 
the  ftatute ;  but  the,  court  refolvcd,  that  ex  vi  termini^  the  wgrds  import  that  he  had  an  intereft  in  the 
land  of  this '  waAe,  snd  not  in  the  kerbagt  only.  And  Holt,  Ch*  J.  held  that  he  who  had  only  the 
herbage  might  inclofe,  and  therefore  the  return  in  the  inquiiition  wat  held  good  $  for  it  is  not  necef- 
£iry  td  fct  forth  what  eilate  the  party  had.  -In  debate  of  this  cafe  it  was  agreed  per  cur.  that  a 
grantee  of  a  common  might  have  this  writ,  and  that  fo  might  the  owner  of  the  wa(le^  or  grantee  of 
Che  herbage.     Show.  1 06. 

,    He  that  hat  reafonahle  herbage  cannot  inclofe^  but  he  that  ha&  herbage  may.     Arg.  Gndb.  417. 
Trin.  xi  Jac.  B.  R.  in  cafe  of  lord  Zouch  v.  Moor, 

18.  In  a  no^nter  it  is  not  ncctKziyto  fet  forth  what  ejlate  a  man  The  n-. 
lath  \  per  Holt.  Ch.  J.  Carth.  114.    Pafch.  2  W.  &  M.  in  B.  R.  ^^'^^jj^';^' 
The  King  v.  the  inhabitants  of  the  Hermitage.  cVtw Cro!c* 

z8o,  440, 
;So;  and  fays  that  in  thofe  cafes  the  eftate  of  the  party  is  not  fet  forth. t        ■  Show.  it6.  S.  C.  laNf 
that  in  debate  of  this  cafe  it  was  agreed  per  cur.  that  grantee  of  a  comnoa  mj^ht  have  this  '.vrit»  ani 
i^  might  oWner  of  the  wafle^  and  aifo  grantee  of  the  herbage. 

19.  The  inquifition  found  lOO  perch ss^  and  2  gntcsy  and  10  flilcs 
pulled  down ;  but  it  appeared  upon  the  evidence  that  no  itiorc  than 
3  perches  of  hedge  and  fence,  and  9  gaiesy  and  %Jliles  were  pulled 
down,>&c.  But  per  cur.  this  matter  cannot  be  inquired  into,  be- 
caufe the  defendant  had  not  traverfcd  the  number^  andfo  that  was  71st 
an  ijfue ;  quod  nota  j  for  it  was  an  overfight  of  the  pleader.  Carth. 
242.  Pafch.  2  W.  &  M.  in  B*  R.  The  King  v.  inhabitants  of 
JHennitage. 

20.  A.  licences  B.  to  make  and  continue  an  inciofure  of  common 
to  him  and  his  heirs  j  C.  the  heir  of  A.  breaks  down  the  fences, 

and  juftifies  for  right  of  common;  B.  pleads  as  above;  per  cur.  [  ^^  J 
'tis  ill  by  way  of  licence,  but  '//f  good  by  vjay  of  releafe  of  common^ 
.but  a  licence  is  determined  by  his  death.     Show,  349.  Pafch.  4  W, 
U  M.  Miles  V.  Etteridjje. 

*  4  21.  In 


af.  In  irefpafii  for  fuUtng  ub  and  tfarowin|  doim  a  bedge^  the 
r<Yttrt  would  give  ir^  i»^/  c^s  than  damages ;  there  being  no  alpor- 
tfitlott.    Comb.  400.  Hill.  ^  W.  3.  Br.  Anoa. 

h^^-1  miy  aa.  *t'hc  ntighbourinc;  vilU  upon  the  diftringas  may  come  and 
iiPM^4f,  %xi\  fffi^fftg  ihifaAh  being  done  nc£fantir^  or  that  they  were  the  next 
tluTtty  vi/lh  ar  even  the  damage.  12  Mod.  340.  Mich.  12  W.  3.  per 
li<%'<  ttr,  itiy  curi<ynt    In  cafe  of  More  v.  Watts. 

t  l^iilli.  JH).  pi.  V  r*'*"  M'>^^  ^^'  h  1»  *•  ^' 

313.  This  ftatute  not  extending  to  eVery  ,k>rd,  but  to  fuch  only 
AK  had  i;'ght  to  approve;  the  defendants,  to  ^w  that,^e  lord  had 
$tfi  right  tt  approvej  pleaded  a  prefcription  to  commoii'  thus ;  viz; 
thttt  divers  fhchoidirs  had  a  right  to  common^  without  confining  their 

trfjiription  to  any  certain  particular  tenements.  It  was  admitted  that 
y  way  of  cuff  bra  this  general  way  of  pleading  had  been  good,  but 
not  by  way  of  prefcription,  and  to  this  opinion  the  court  inclined; 
to  Mod.  IS7>  isS.Pafch.  12  Ann.  B.  R.  the  Queen  v.  Gruelthorp 

inhabitants.  ,.  .  ^       >, 

ai.  As  to  the  form  of  proceeding  againft  projtemert  of  fences  of 
UjvH  approv'd  out  of  the  common,  and  fcveral  pleas  of  the  de- 
KH^rttss  fe«  Cro.  C.  280, 439,  580.  and  Lutw.  157, 158.  and  ibidi 

iNi  to  iSo. 

(C.  a)  Appprtion'd.  In  what  Cafes; 

M  >v\«mon  appendant  may  be  apportioned,  becaufe  it  is  of  commod 
^'  ncht^  an<i  therefore,  \i  commoner  pur  chafes  parcel  of  the  land  In 
V,  s ,  S  nt  the  common  fhall  be  apportion'd.  4  Rep.  37.  6.  Mich* 
r>  V  a?  Eli«.  B.  R.  refolv'd  in  Tirrlngham*s  cafe. 

a.  In  eafe  of  conunon  for  a  certain  number  of  caCde,  iffofmall  a 

f^vtl  he  demifed  which  will  not  hep  one  ox  not  d  Jheep^  theri  the 

ti'Mc  common  fliall  remain  with  the  leflbr  fo  always,  as  that  the 

UikI  in  which  be  not  furcharged.     13  Rep.  66.  Hill.  7.  Jac.  G.  B. 

Morfe  V.  Webb. 

ftp-.  f:<s     3.  Common  appendant  and  appurtenant  is  all  ene  as  to  feverdnce\ 

\,  v\    ^yc  if  iuch  commoner  grants  parcel  of  the  land  to  whith  the  comi. 

man  is  appurtenant  or  appendant,  the  grantee  fhall  have  .common 

pro  rata;  agreed.     2  Brownl.  297.  Hill.  7  Jac.  C.  B.  Moifc  v; 

Webb-, 

4,  Comnion,  fans  nombre  in  grbfsi  cannot  be  apportion'd  by  pur- 
cKafe  of  part  of  the  landi  per  Powell  J.  Ld,  Raym.  Rep.  407,  Micli^ 
10.  W.  3. 

m 

•  (D.  a)  Admeafurement  and  Surcharge  of  Common; 
i  "^  J  In  what  Cafes  the  Writs  lie; 


,iw^  *t  I.    1 3  iS.  I .  fFeJIm.  rrP  ON  a  fecohd  furcharge  of  pajlure^  if  the 
*''*'*  «.  ^*  ^^P*  ^'  pajlure  were  adnleafured  before  the  juflicesy 

^A.i»«4«  ^^'  rcmedi  fiallbe  by  writ  judicial  returnable  iefire  the  jufiicei  under 


■ 

ih  fial  if  the  Jberiff  and  jurors  \  and  then  the  jufluet  Jhall  mvard  12.  fcys 
damages  to  the  tlatniiff^  and  jhall  ejireat  into  the  exchequer  the  value  ^'^»'  '^^^ 
eft  beheads  (wierewiib  tbepafiure  was  Jo  overcharged)  to  be  anfwer'd^^^'^fyg 
to  the  king.  J«  admea- 

S.7.,  If  the  admeafurement  loere  made  in  the  country^  ihejheriff^  ^^^  f 
if  a  chancery  writ  Jhall  inquire  of  the  furcharge  and  value  of  ihe^^^^^*^^ 
heajlsy  andJbaU  arjjiver  the  fame  to  the  king  in  the  exchequer.  bceayetpr** 

5.  3.  To  prevent  fraud  in  the  Jheriff^  allfucb  writs  de  fecunda  fu^'^^^l  ^ 
heromratione  Jhall  be  enrolled^  andalfo  at  the  yearns  end  tranfcribed  in  (^^^^  ^  |,^ 
tb^  exchequer  i  esndfo  liiewije  Jhall  writs  of  redifeijin.  fccn*a  «. 

curd  im  II 
it*  t*  in  the  archives  of  the  f^imti  of  hon^oiif  where  a  writ  ieficundafuperoMeratioJU  was grant^ 

s^  Inft*  370* 

*  Whea  t\ApUa  U  remtvtd  bsfore  the  juftices  diere  npon  pleading,  or  confdfion  before  them  after 
admeafurement  made  and  returned,  Judgment  ihaJl  be  given  by  the  Juftices  j  hut'tftht  plea  be  «ar  «v* 
movidj  the  admeafttcement  ikaU  be  enquired  of,  and  made  before  the  iherifls.     2  Inft«  370. 

By  tbe-tmt  QfCeckndafupinntratione  the  plaintiff  ihall  recover  his  damages  agarnft  him  diat  wai 
defendant  in  the  foft  writ,  and  alfo  he  (hall/or/rif,  unto  the  king  the  cattU  which  he  ftn  in  over  tie 
^mt  numier  9ibu<ht  adineafttremeat  made.    And  ail  thid  is  by  the  iUtute  of  WeftmJoAer.  F«  N.  B» 
ia6.  (H). 

a.  Note,  The  &r^  may  have  an  admeafiirement ;  but  he  himfef^^^'  Ad^ 
Jhall  not  admeafure.  F.  N.  B.  125.     (D)  in  the  new  notes  there  DJ^I^;^^ 
(b)  cites  Temp.  E.  i.  Admeafurement  12.    See  6  Co.  54.  Cor- u,  that  m 
fccrt's  Cafe/  ^'f  ^' 

mealure* 
mcnt  of  pafture,  he  that  brings  the  writ  ought  to  be  admcafured  ai  well  as  he  agamft  whom  the  wot 

is  brought,  unlcft  where  the  chief  [the  lord]  bimlelf  brings  it,  &c. ; — And  6  Rep.  54.  Corbct'a 

"Xi^t^  h  a  wrong  quoutioa.  .  {  - 

3.  If  the  defendant  has  common  appendant  to  his  freehold  in  three 
vills^  it  may  be  admeafured  for  the  lands  in  one  of  the  vills.  F.  N.  B- 
125.  (D)  in  the  new  notes  there  (c)  cites  Fitzh.  admeafurement 

15.  in  time  of  E.  i.  /*.  r  • 

4.  If  one  has  common  appendant^  and  the  lord  of  the  foil  prants  him 
tommon  thtrt  for  200  beajls  morey  whereby  the  common  isfurcharged^ 
admeafurement  lies  againft  him,  and  he  ihall  admeafure  within  the 
number  granted  him,  and  Ihall  be  put  to  vouch  his  grantor  to  war- 

rant)\     F.  N.  B.  125.  (D)  in  the  new  notes  there  (c)  cites  Temp.  •Thi*  i«  9 

E.  1.  ibid-  16.  &  Brief  862.  *Sce  22.  Aflife  65.  Admeafurement  D.  p. 

5.  The  writ  of  admeafurement  lies,  tho'  the  plaintiff  has  dijpifed^**^'  Ad- 
the  tenant  of  the  common^  if  he  continues  fcifed  of  the  land  to  which  J^^^j"pi^,g^ 

F.  N.  B.  125.  (D)  in  the  new  notes  there  (c)  cites  8  E,  3.  Ad-  citcs8E.a3 

meailirement  14.  r^  ^J 

6.  Note,  by  all  the  juftices,  that  writ  of  admeafurement  of  paf-  ^^'^^^^' 

'    ture  does  not  lie  againft  him  who  has  common  appendant^  nor  againft  ^cnt"  pU-6. 
him  who  has  common  by  fpecialty  for  heafis  without  number^  ^i/f  cites  s.c— 
againfk  him  v:>ho  has  common  appurtenant^  and  upon  fpecialty  to  a  cer-  ^.^'^'^^ 
tain  number  of  beafts ;  but  then  the  other  ought  to  plead  it,  and  fliew  )J^  ^^^^ 
that  he  has  it  by  fpecialty  for  fo  many  beafts,  and  has  put  beyond  there  (a) 
the  number  of  fo   many  beafts.     Br.'  admeafurement,  pi.  5.  cites  cite«2^Air. 

22.    Aflife  65.  fb«fceiiis 

snifpr'nted,  and  tha:  it  (hould  be  (65)  as  in  Br.] 

7,  Ad. 


14  ^nunori^ 

Tht^rit  ^.  Admeafurement  otpafture  againfl:  one  Vfhofaidy  that  there  Is 
v^^  ht  ^^^^^^  W/V;^  ^^^  20  ^^^^^  6^  '^''^  '^  wA/VA  A^  has  common  there^  and 
<F^!f/«/  bim  demanded  judgment  of  writ,  becaufe  he  is  not  named  3  for  all  the 
onfyubefur-  tcnaiiCs  fliall  be  admeafured  where  aftion  is  brought  by  one,  and  yet 
thargesj  and  j^^j^  gllocatUT ;  for  Tione  JhaU  be  impleaded^  hut  he  who  did  the  torti 
aji  (hall  be  ^^^  ^^  admeafurement  of  all  is  not  material,  for  fiiey  fhould  he 
admeafured,  juftly  admeafured,  and  then  they  have  no  wrong ;  hut  monftraverunt 
thdritTu-  ^^^^  brought  by  all  the  tenairts,  and  by  Babb.  Ch.  J.  the  view 
dice!  fwing  ^^  1*^  i"  ^^  ^f  admeafurcnaent.    Br.  admeafurement^  pi.  j, 

they  are  not  citeS  8  H.  6.  26. 

parties  to 

(lie  fuit.    F.  N.  B.  115.  (B]  in  the  neVr  aotn  there  (b)  cites  8«  H.  6. 264 

* 

8.  In  a£kion  brought  agdit^  cm  all  the  tenants  ftiall  be  adme^^ 
fured<  Br.  joinder  in  adion,  pi.  32.  cites  8  H.  6.  26.  per  Elerker. 

9.  lixki^Jheriff'  returns  nihil  in  writ  of  admeafurement  of  paftiu^ 
)^et  the  plaintifflball  have  judgment  as  if  the  procels  had  been  re- 
turti'd  ierved,  quod  non  negatur.  Br.  admeafuremt.  pi.  7,  cites 
iiH.  6.  3. 

The  writ  i4  lO.  Admeafurement  of  pafture  is  vicontiel^  and  the  fuitors  are 
ViconiicUnd  judges,  and  not  the  flieriff;  for  he  has  no  other  court  in  which  he 

'IhlT  ofliff  "^^y  ^^'^  P^^^  ^"^  *^  county,  and  if  he  does  otherwife  it  is  coram 
F.N.B*!i»'6.non  judice.     Br.  admeafurement^  pi.  6.  cites  7.  E.  4.  22. 

(F)— alnft. 

369.  The  writ  is  ^contlelj  and  the  parties  may  thereupon  plead  before  thb  ihertflTin  the  county. 

It  may  be         1 1.  jfnd  per  Jcnny,  becaufe  it  is  not  in  a  court  of  record,  thercr 
removed  out  £^^^  j^  ought  to  bc  removed  by  pone  or  by  recordare^  or  by  writ  of 
ty^owthy' filfif  judgment^  and  not  by  certiorari ;  for  ^s  is  to  remove  out  of 

po.  a;  the     a  court  of  record.     Ibid. 

lukofthc  , 

plaintiff,  without  ftcwing  caufc  In  the  writ  j  but  it  the  fuit  of  the  defendant  he  otight  to  Ihew  caufe. 

1  Inft.  369.  ciies  44.  £.  3.  xc. 

If  a  man  be  12.  fTrit  of  fecunda piperdnerotione  pafturse  does  not  lie  bttt  where 
onceadmca-  ^^  admeafurement  vwts  made  before  the  iuftices,  but  not  where  it 
wdTof  ad*-  is  made  before  the  fherifF  and  fuitors ;  but  where  the  admcafure-^ 
bcafure-  ment  is  removed  after  by  writ  of  felfe  judgment,  and  after  the  judg- 
ment dirca-  jYient  in  pais  is  affirmed  in  bank^  there  writ  of  fecunda  fuperuitcra- 
iVimy  ^  tione  paftuTK^may  iffue  upon  it,  for  now  the  lirft  admeafurement  is 
liieihcriif.  of  rccord.     Ibid* 

&c.andaf-  , 

tcmards  he  fuccharges  the  common  again,  then  the  party  who  fued  the  firft  writ  (hall  have  a  writ 
to  the  Jheriff,  called  a  writ  dc  fccundji  fuperoneratione.     F.N.  B.  126,  (E)  .  Upon  the  writ 

afadoieafurcment  awaiued  to  the  fheriff,  by  which  he  makes  admeafurement,  if  the  defendant  fqjr- 
char^e  the  common  afcer>  the  writ  of  fecunda  fuperoneratione  fliaU  be  awarded  out  oi  tiie  chancery  $ 
but  upon  a  judgment  given  in  the  common  pleas  of  admeaTurement^  fcc.  if  the  defendant  furchargcd 
the  common^  the  writ  of  fkcunda  fuperoneratione  fhall  be  awarded  out  of  C.  B.  F.  N«  B.  126.  (F.) 

13.  The  writ  of  admeafurement  of  pafture  lieth  betwixt  com^ 
moners  who  have  common  appendant  to  their  freeholds,  if  one  of  them 
furcharge  the  common,  by  putting  in  more  cattle  in  the  common 
than  he  ought  to  have  common  for  there,  then  that  conunoner  fliall 
have  diis  writof  admeafurement  of  pafture.    F.  N.  B.  125.  (B).- 

14- If 


14.  If  the  tenant  furcbarges  the  common  m^  his  catde,  &c.  the  He  cannot 
hrd  Jhall  not  have  the  writ  of  admeafurement  againft  the  tenant  5  but  ^^^^^  tiie 
it  feemeth  the  lord  may  diftrainfurplufage  of  the  cattle  damage-fea-  ^/jj."'^^ 

fant.      F,  N.  B.    125.  (D).  TenaVblt 

common  at* 
pendant  till  it  he  admtafured,    F.  N.  B.  115.  (D)  in  the  new  Mtes  there  (b)  cites  zo.  E.  3.  51.  x  8. 
£•  3.  Admeafurement,  7.  per  cur.  and  yet  he  may  approve  it* 

C  '5  J 

15.  The  lord  may  have  an  ajjife  againft  'the  tenantyjr  the  fur-  SeeBmaon, 

charge  J  for  that  he  is  difturbed  of  the  profit  of  his  land.     Quaere  of  j^J'^^^ 
tiiefe  cafes.  F.  N.  B.  125.  (D). .  But  if  the  brd  furcharges  the  com-  have^- 
mon,  the  tenant  (hall  not  have  a  writ  of  admeafurement  againji  the  meafure- 
hrd,   but  he  ihall  have   an  affife  of  common  againft  the   lord,  ™«»'*«a'"ift 

V   XT   i>      ^-    iTix  ''  ^  hit  tenant, 

F.  N.  B.  125*  (D).  oreconverfo 

for  a  com- 
moner agaSnft  the  lord.  Temp.  E.  i.  Admeafurement  z6.  Not  againft  the  lord,  becaufe  he  cannot 
approve  but  againft  the  tenant,  who  is  not  lord.  Ibid.  if.  18  E.  80.  Admeafurement  7.  If  there 
are  two  neigbhours  in  a  vill,  who  intercommon  each  in  the  •tber's  land,  admeafurement  does  not  lie  be- 
tween them ;  but  i/thenuttbree  neigbboun.  A,  B,  and  C,  and  each  interconunons  in  the  other's  land, 
ifoneof  them  furcharge,  the  whole  admeafurement  lies,  for  he  had  tommon  in  the  lands  of  the  three. 
Sec*  But  wbere  tberg  are  only  tw  neighbours.  A,  and  B,  admeafurement  does  not  lie^  for  there, 
on  a  funsharge,  tbe  remedy  it  iy  ajfife  as  tertenant,  and  not  as  a  commoner ;  and  a  tertenant  cannot  be 
admeafured ;  hot  where  there  are  three  commoners  or  more  who  intercommon,  each  fliall  be  admea-  ' 
fured  in  the  lands  of  the  other.  18  £•  3.  43;  Admeafurement  30.  F.  N.  B*  125.  (D)  in  the  new 
notes  there  (c.)  .And  it  appeareth  l;^  the  Boole  of  Entries,  fol.  123.  that  a  writ  of  admeafure- 

ment does  not  lie  againft  the  lord  of  the  foil.  F.  N.  B.  126.  (D)  Mich.  9  H.  6.  4.1.  b.  pi.  16.  S.  P.  that 
admeafurement  lies  not  againft  the  lord.  If  the  lord  makes  approivtment  of  tbe  common  unto  him- 
felf,  and  leaves  not  f undent  common  to  tbe  tenant^  the  tenant  Jball  bave  an  ajfife^  and  not  a  writ  of  ad* 
aaeafuremeot.     F.  N.  Bt  125.  (D). 

1 6.  In  the  time  of  £•  i.  it  was  agreed,  that  one  neighbour  fhall 
have  a  writ  of  admeafurement  tf^^/ij/?  another^  v/herc  they  intercom- 
mon by  reafon  of  neighbourhood.     F.  N.  B.  125.  (£). 

17.  He  who  hath  common  appurtenant  certainj  or  common  by 
grant  certain^  fhall  be  admeafured ;  and  a  tenant  (hall  have  an  ad- 
meafurement againft  him;  but  he  who  hath  a  common  appurtenant 
without  numberj  or  common  in  grofs  without  number,  fhall  hot  be 
ftinted,  nor  a  writ  of  admeafurement  doth  not  lie  againft  him.  F.  N.  B. 
125.  (D). 

1 8.  By  die  writ  of  admeafurement  all  the  commoners  Jhall  be  ad-  s.p.^i  ^aell 
meafured  as  well  as  thofe  who  were  parties  to  tbe  writ.  F.N.  B.  126,  tbofe  wbo 

'^7- (I).  -    _       _         ',z^r/z 

common,  as  be  wbo  latb  furcharged  it,  and  he  who  bringeth  the  a&ion  ihall  alfo  be  admeafured* 
F.  N.  Bi  125.  (B). 

19.  But  yet  if  any  of  thofe  who  are  commoners,  which  were  not  But  note, 
parties  to  the  writs  of  admeafurement,  &c.  dofurcharge  the  common  ^eJ^^^'fU^ 
after  admeafurement^  they  Jhall  not  forfeit  their  cattle^  njar  the  v<7/tt^  admeafure- 
ifthem  that  were  in  the  pafture  above  the  due  number,  becaufe  they  »nent  is  only 
were  not  parties  to  the  firft  writ,  nor  the  party  Jhall  not  recover  da-  ^^^^^^^ 
mages  againji  them  for  this  furcharge  in  this  writ;  for  the  writ  of  parties;  for 
fecunda  fuperoneratione  lies  not  but  only  againft  him  againft  whom  i^*  ^1  other 
the  firft  writ  was  fued  forth.     F.  N.  B.  126,  127.  (I).     .  u!^'\^' 

'        I     \    f  he  ought  to 

bring  a  new  admeafurement.  F.  N.B.  126, 127,  (I)  in  the  n^  notj^s  there  (a)  cites  x8  £•  3.  [30J 
Admeafurement  7»        ■  n     2  Inft.  370.  S.  P»  accordingly* 

yot.V,  C  (E.a.) 


(E.  a)  Extinguiihment  thereof. 

I.  ^  S  S  IS  E  of  common  ofpafture^  the  tenant  pleaded  that  in  ih$ 
•  Br,  lEx-  -^  time  ofE.x,  the  one  land  and  the  other  were  in  thefeijin  of  IV* 
tinguifh-  andfo  by  unity  the  common  is  extinSl ;  the  other  faid  that  the  land  to 
citcsV  c  *  '^^^^^^  ^^^  claimed  to  be  appendant  is  ancient  lam  to  which  common  has 
accordingly,  been  appendant  time  out  ofmind^  and  therefore  the  aflife  wias  awarded. 
But  Brook  Bf.  Extinguifhmentj  pi.  27.  cites  13  Aff.  21.  &  concordat.  *  i^ 
for'^ds^wt'  Aff.  2.  It.  Nortfit.  But  Brook  fays  it  feems  that  'tis^againfl:  law, 
law.  and  that  the  unity  is  extinguifliment  for  ever. 

[  16  ]        2-  In  replevin^   the  defendant  avowed  for  damage  feafant^   the 
Br.  Com-     plaintiff  claimed  common  appendant-,  and  the  defendant  alledged  unity 
^^^^^^y^'ofpo^fftonin  the  one  land  and  the  other  fince  time  of  memory  \  this  is  a 
'^^  *   '    good  extinguifliment  of  th6  common ;   per  cur.  Br.  Extinguifli- 
ment, pi.  19.  cites  24  E.  3.  25,  45. 

3.  Common  is  obtained  by  long  fufference^  and  may  be  loft  by 
long  negligence,  3  Le.  202.  cites  Britton.  144.  &  Bra^ion.  222| 
223. 
Ibid.  Marg.  4.  A.  has  common  appendant  to  his  tenement  in  a  great  wafte, 
cites  40  the  lord  improves  part  of  the  w^Acy  leaving  fufftcient  common  and 
]^^|''  'K^j'  way  to  it  in  the  wafte,  and  afterwards  he  infeoffs  the  commoner  of 
thc^rcafon  the  improvement.  This  is  no  extinguifliment  of  the  common  in  th« 
was  becaufe  refidue  of  the  wafte.  *  D.  339.  pi.  45.  Mich.  16&  17  Eliz.  Anon, 

the  land 

improved  was  utterly  difcharged  of  common.        *  S.  C.  cited  Cro.  £.  594.9  in  cafe  of  Rotheram  v. 

Crtcn.— S.  C.  cited  Arg  Goldjb.  117. 

5.  Such  common  as  is  admeafurable  fliall  remain  after  feverance  of 
part  of  the  land  to  which,  &c.  Per  cur.  4  Rep.  38.  a.  Mich.  26  & 
27  Eliz.  Br.  in  Tirringham's  cafe. 

6.  Common  appurtenant  cannot  be  extxru^for  part,  and  in  eflo  . 
for  part,  by  aSI  of  the  parties-,  agreed.  4  Rep.^38.  a.  Mich.  26  & 
2J  Eliz.  B.  R.  m  Tirringham's  cafe. 

7.  Unity  of  pojfejfion  of  the  intire  land  in  which,  &c.  or  to  whichi 
&c.  cxtinguijhes  common  appendant^  contrary  to  the  opinions  1 1  E.  3. 
tit.  Common.  11.  14  Aff.  21.  15  Aff.  2.  20  E.  3  Admeafurement 
S.  The  reafon  of  which  opinions  was  for  advancement  of  tillage, 
and  the  land  to  which,  &c.  was  antient  land,  hide  and  gayne ;  but 
it  being  againft  a  rule  in  law,  viz.  that  when  a  man  has  as  high 
and  perdurable  eftate  in  rent,  common,  &c.  iffuing  out  of  the  fame 
land,  there  it  is  extin£i:,  and  with  this  accords  24  £.  3.  25.  4  R^p* 
38.  a.  Mich.  26  &  27  Eliz.  B.  R.  refolv'd  in  Tirringham's  cafe. 

CoiaO).  3.       8*  ^^  trefpafe,  &c.  the  cafe  was,  that  the  abbot  of  D.  wasfeized 

pi.  6.  s.c.  of  a  co?nmon  out  of  the  lands  of  the  abbey  of  S^  as  appendant  to  certain 

held  accord-  [^^^^  ^^f  j^e  abbey  of  D.  Afterwards  both  thofe  abbeys  were  dijfolvedy 

*"*  ^'  and  the  pcjjtjfions  of  both  given  to  the  king  to  hold  in  tarn  amplo  modo^ 

as  the  lands  of  late  abbots^  &c.  who  granted  the  lands  of  one  abbey  to  A. 

and  of  the  other  abbey  to  B  -,  adjudgM  that  the  words  in  tam  amplo 

modo,  &c.  are  to  be  conftrued  according  to  law,  and  no  further,  and 

by  the  law,  the  faid  common  cannot  ftand  againft  the  unity  of  pof 

fijfm.  3  Le.  128.  pi  179.  J^afch.  27  Eliz,  C,  B.  Nelfgn's  cafe. 

9.  J«  S. 


*f 


tfommott;  16  . 

9.  J.  S.  was  feifed  of  140  acres,  and  had  common  appurtenant  Le.44.pL 
in  46  acreSy  2  in  the  occupation  of  A.  and  the  other  ^ofB\  and  he  5^*  l^Jnip- 
purchafed  the  2  acres  in  the  occupation  of  A.  yet  the  common  con-  [^°  ^'  ?'^p 
cernijig  that  is  intire  and  extinft  by  the  purchafe.  Goldfb.  53,  pi,  4.  ^^ingiy* 
Trin.  29.  Eliz.  Kimpton's  cafe.  —And.  159. 

pLio}.  S.C« 
tdjudg'd,  that  by  the  purchafe  of  part  the  whole  common  wai  cxtinfl.— D.  339.  Maig.  pi.  45. 

citcf  »9  Elw.  S.  C.  adjudged. S.  C.  dtcd  Cro.  E.  594.  pi.  35.  by  Anderfon  Ch.  J.  by  the 

name  of  Rampton*s  cafe  adjud^'d.— The  difTerence  is  between  common  appendant  and  appurte- 
nant ;  for  in  the  laft  cafe,  by  purchafe  of  parcel  oi  the  land  in  which,  &c.  all  the  common  is  extinft* 
S  Rep.  79.  a.  T;in.  7  Jac.  refolvM  in  Wiat  Wild's  cafe. 

If  a  comftoner  pur  chafes  parcel  of  the  land  in  which  he  hat  common  appurttnanti  this  extinguiflici  all      ' 
the  common  j  Agreed.  2  Brownl.  297.  Hill.  7.  Jac.  C.  B.  Morfc  v.  Webb.  iBrownl.  180. 

S.  C.  it  S.  P.  accordingly,  but  otherwife  it  is  of  common  appendant. 


this,  but  not  common  for  arable  land.     Mo.  462.  pi.  65  x.  Hill,  appendant 

39  Eliz.  Bradfliaw's  cafe.  notcxtin- 

•'^  guifliM  by 

Unity  ia  common  appurtenant  is.  Mo.  463.  pi.  654.  HilL  39  Elis.  C.  B.  Smith  v.  Bowfall. 

*  (^srre  if  it  is  hot  falfc  printed  for  (appurtenant)  efpecially  as  Common  appendant  is  properly  fot 
arable  land. 

12.  Common  appurtenant  to  houfe  and  land  is  extinguifhed  by 
purchafe  of  the  land.  Cro.  E.  570.  pi.  6.  Trin.  39  Eliz.  B.  R. 
per  2  J.  feradfhaw  v.  Eyre. 

13.  A  man  who  has  common  for  his  cattle  levant  to  his  tene-  Noy.  if, 
pient  in  fuch  a  field,  releafeth  all  his  right  and  his  common  in  part  of^*^'  ^^^ 
ibe  land\    Anderfon,  Beaumont,  and  Owen,  J.  contra  Walmflev  t^ry  dear 

held  that  the  whole  common  is  extind,  and  cited  Rampton's  cale 2  And! 

adjudged  that  when  one  purchafeth  i  acre  of  the  field  wherein  he  ^9  p*-  53- 
hath  common,  it  is  extind.     Cro.  E.  593,  pi.  35.  Mich.  39&fudvib^" 

40  Eliz.  B.  R.     Rotheram  v.  Green.  3  fudges, 

that  aU  the  comnoii  waa  extindl. 

14.  A  copyholder  had  common  of  eftovers  in  the  lord's  woods  s.  c.  cited 
appurtenant  to  his  copyhold;  and  he  purchafed  the  freehold  inheri-  ^^^.J,  x^j, 
tance  in  the  copyhold,  and  had  words  in  his  deeds  of  purchafe,  of 

all  commons,  &C.  appertaining  to  the  faid  meiTuage ;  yet  it  was  ad- 
judged, that  the  common,  which  he  had,  belonged  to  the  copyhold 
•  eflate,  and  was  extin£t;  but  if  there  had  been  fpecial  words  to  make 
a  new  grant  of  the  like  common  as  he  had  in  the  copyhold  before 
the  furrender,  it  feems  it  had  been  good.  Mo.  667.  pi.  915.  Mich. 
40&  41  Eliz.    Fort  V.  Ward. 

15.  A  copyholder  had  ufed  to  take  ejlovers  to  repair  his  hedges  \  gj°;  ^kh!* 
and  the  lord  granted  unto  him  the  freehold  cf  the  copyhold  by  the  %vords  j^ou^iZViL 
of  (grant  unto  him  all  the  landsy  tenements^  and  hereditaments  thereto  ^o^  v. 
appertainingj  and  therewith  ufed  atid  occupied)  yet  it  was  refolved  Yn7(t^f'\h\ 
he  fhould  not  have  common  in  the  land  of  the  lord.     Cro.  J.  253.  the  grant 
pi.  8.  cites  42  &  43  Eliz*   B.  R.     Forth  v.  Ward.  ta<i  the 

words  (of  all 
commons  &c.  appertaining  to  the  faid  mefuage)  but  adjudged,  that  the  common  belonged  to  the  cuf- 
tomny  eftite  which  i&  deermined,  and  fo  it  did  not  pafs  j  but  if  he  had  fpeclai  words  to  make  a  new 
grant  of  fuch  common  as  he  had  appurtenant  to  the  copyhold  before  the  furrender,  Jt  feems  it  had 
pecn  good.— — S.  C.  cited  Gilb.  Treat,  of  Ten.  210,  211.  and  obfcrves  the  difference  between 
the  words  of  Grant  in  Cro.  J.  and  thofe  in  Mo.  and  that  in  Mo.  another  reafon  is  added,  vie.  that  now 
Jic  ciaiais  by  the  lord  who  canoot  have  common  in  his  own  grovod  i  bus  ihis  is  a  reafqp  only  where  tiie 
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common  it  in  Ae  lord's  foil  j  but  the  other  holds  where  it  it  \a  another's  foil,  which  is  a  much  ftronget 
c«fc  5  for,  at  it  feems,  in  fuch  cafe  there  is  no  way  to  continue  the  common ;  for  by  the  grant  of  the 
freehold  it  is  gone,  and  the  lord  can  make  no  new  grant  of  it,  but  in  his  foil  he  may. 

A  copyholder  of  inheritance,  to  which  common  belonged  by  cuftom,  purchafcd  the  freehold  by  thefe 
words  (gra/ttf  bargain^  and  (ell  tbtfaid  mefuage^  with  all  the  commons  thereunto  belonginz^)  It  was 
agreed,  that  it  could  not  paft  by  way  of  bargain  and  fale.  .  Holt  Ch.  J.  faid,  that  the  word  (grant)  be- 
ing in  the  deed,  if  it  had  been  pleaded  by  the  way  of  grant,  it  had  been  good.  But  this  being  in  tref- 
l^fs,  wherein  the  defendant  juftified  for  his  common,  it  was  adjudged  for  the  plaintifi>  Nifi,  ttzi  Comb* ' 
127.  Trin.  i  W.  &M*  in  B*  R.  Speaker  v.  Styant. 

16.  In  cafe  of  a  common  appendant^  if  one  tenant  of  the  manor 
purchafes  the  feigniory^  and  then  grants  over  the  tenancy^  the  com- 
mon which  he  had  before  (hall  be  ftill  appendant ;  for  'tis  not  ex- 
tinguilbed  by  the  unity^  but  fliall  pafs  with  the  tenancy,  but  other- 
wife  of  a  common  in  grofs.  Per  Popham.  Ow.  122.  Mich,  3.  Jac. 
B,  R.  in  cafe  of  Jourdan  v.  Atwood. 
[  18  ]  17.  If  the  lord  fells  his  wajle^  and  the  copyholder  dies^  and  the 
lord  grants  a  new  copy,  he  (hall  have  his  common.  Arg.  Brownl. 
231.  Swain  V.  Beckett 

.    1 8.  A  releafi  of  conunon  in  one  acre  is  a  releafe  of  all.     Brownl. 
180.  Marfe  v.  Webb. 

^sT'wood  ^9'  ^"^  ^^^  ^^^  common  by  prefcription  to  an  houfe,  and  49 
i.  Moteton,  ^^^^  of  land,  made  zfeoffhient  in  fee  to  another,  of  $  acres,  part  of 

s.c the  land  \  adjudged,  that  the  common  (whether  appendant  or  ap- 

Noy.  30  purtenant)  is  apportionable ;  and  tho'  one  that  has  common  ap- 
mw,s.p!"  pendant  purchafes  parcel  of  the  land  in  which,  ice.  yet  the  common 
and  the  fliall  be  appoition'd ;  but  in  fuch  cafe  common  appurtenant  by  fuch 
court  held  purchafe  fliall  be  extinft,  or  if  he  takes  leafe  of  parcel  all  is  fuf- 
gV^ihrnen?,"  P^"^^^-  «  ^^P-  ?»  »>.  79  a.  Trin.  7  Jac.     Wiat  Wild's  cafe. 

but  apportionable,  and  no  prejudice  to  the  tertcnant  5  and  Hobart  Ch.  J,  faid,  that  othenwfe  a  grand 
inconvenience  and  mifchief  would  enfue  j  for  by  that  all  the  commons  in  England  (hould  be  extlnd  Sc 

falus  populi  eft  fuprema  lex.     Et  apSccs  juris  non  funt  jura. Brownl.  17  Hill.  14  Jac.  Coles  n 

FUxmanj  S.  C. 4Rep.37.  b.  S.  P.  per  cur.  accordingly  in  Tirringham's  cafe. 

Yek.  189,  20.  A  copyholder  for  life  had  common  in  the  lord's  wafte  fas  all 
«K  wo;ds'  the  copyholdep  had  by  cuftom  of  that  manor).  The  lord  grants 
(cum  perti-  and  confirms  the  fatd  copyhold  lands  cum  pertinentiis  to  him  and  his 
nentiis)  will  heirs.  Refolved  by  all  the  court  that  the  purchafer  fliould  not  have 
comrJI^nl  *  common  there,  as  the  copyholder  had  j  for  he  had  his  common  by 
for  the  com-  reafon  of  cuftom,  which  annexed  the  fame  to  his  cuftomary  eftate  ; 
njoi.  before  ^irhich  being  deftroy'd  by  his  own  aS,  by  making  it  a  freehold,  the 
gakTby  ^^"^'"^'^  '^  determined,  and  cannot  continue,  without  fpecial  words  \ 
cuftom,  and  and  the  general  words  (cum  pertinentiis)  are  not  fufficient  to  pa& 
annexMto    the  common.    Cro.  J.  253.  pi,  8.  Mich.  8  Jac.  B.  R.    Marfliam 

the  cut-        .,    ij.,n«.A.. 


the  cuf-      ^  Hunter. 

tomary 


tibte,  and  is  loft  with  it,  the  common  not  being  m  its  own  nature  incident  to  the  copyhold  eftate.  bot 

a  coUateral  intcreft  gamM  by  ufage ;  quod  nota  5  per  tot.  <^r Brownl.  aao.  S.  C.  adjudt'd.— - 

aBrownl.zo9.  S.C.  argiied  and  adjudged.-—?  ulft.  a.  S.C.  adjudged,  per  tot.  cur.  icaJdinglyi 
and  Fleming  Ch.  J.  fa«d,  that  the  folc  point  m  this  cafe  refts  upon  the  prefc.iption ;  for  in  this  cafe 
he  ought  JO  Jay  in  pleading.  Talis  eft  eo^juetudo^  but  after  tht  purchafe  he  cannot  fay  fo  ;  for  the  pur- 
chafe exUnguiAcs  the  prelcnption,  and  the  common  being  by  prefcription  which  is  gone,  the  cuftom 
is  gone  alio ;  to  which  Yelverton  J .  agreed  j  and  Williams  J.  faid,  that  a  copyholder  may  intide  hia- 
felf  by  pleading  a  ulitatumfuit,  but  when  himfcif,  by  his  own  ad,  haa  determined  his  eftate.  he  hat 

hereby  loft  his  common  5  to  which  Yelverton  and  Crookc  J.  agreed S.  C.  cited,  6.  Mod/ »o.  Mc  t 

kalk.  366.- Noy.  136.  Darfon  v.  Hunter  S.  C.  adjudged S.  C.  cited  Gilb.  Treat  of 

Ten.  2 10  accordingly ;  for  the  common  was  ni>t  appurtenant  to  the  freehold  eftate  granted  by  the  lord, 
and  therefore  care  ought  to  be  taken  to  add  words  to  cootinue  the  common  and  other  profits  appreodr« 
to  the  copyholder  after  the  infranchifement.  ^         ^^ 

ZU  In* 


Common*  xS 

41.  Incisure  of  part  is  an  extinguifhment  of  common  for  caufe  of  So  an  incio- 
▼icinage.    Brownl.  174.  Trin.  12  Jac.  Bacon  v.  Palmer.  fureofpart 

is  an  extin- 
guifluDent  of  his  common  in  the  wafte,  in  which  he  ought  to  have  common.    Noy.  106.  Mich.  44  U 
45  JEIiz.  C.  B.  Brad/haw  v.  Bockingbam. 

23.  Copyholder  has  common  in  alieno  folo^  the  lord  enfeoffs  the  Hob.  190. 
copyholder  the  common  is  extinguiflied ;  but  if  he  has  common  in  th^Vc 
tbi  tardus  tvaftiy  and  the  lord  enfeoffs  him  of  the  copyhold  with  all  j^a^  ▼. 
commonsy  'tis  no  extinguifhment  of  the  common.     Brownl.  173.  fdwanis 
Trin.  lojac.    Lee  v.  Edwards.  s.c.butno 

^  ■'  opinion— i« 

S.  P.  For  fn  the  &tk  cafe  it  properly  and  ftridly  helongi  to  the  Uri^  but  in  the  laft  cafe  it  belongs  to  the 
tJtaUm  z.  Salk.  366.  per  Holt.  Ch.  J.  in  cafe  of  Crowther  v.  OldSeld. 

24.  S.  feifed  of  the  manor  of  W.  claimed  common  of  pafture 
belonging  thereto  in  all  the  open  places  of  the  Foreft  of  Windfor 
within  the  bayliwick  of  F.  and  made  a  title  by  a  erant  of  R.  1.  to  ['  19  \ 
the  Abbot  of  Waltham  Holy  Crofs  in  Eflex,  and  mewed  the  dijfo- 

lutimi  of  the  abbey^  and  the  pojfefftons  coming  to  the  crown^  and  a 
grant  of  thefaid  manor  to  one  N.  with  words  of  tot^  taniOy  taliay 
libertatesy  privilegia  tf  franches^  &c.  quot  &c.  aliquis  abbas  ice. 
and  fo  by  mefne  conveyances  brought  the  title  down  to  himfelf  and 
pleaded  the  ftatute  for  reviving  the  liberties  in  the  crown.  It  was 
held  by  Noy  that,  admitting  a  good  title  in  the  abbot,  yet  by  the 
diilblution  there  was  an  unity  ofpojfejjion  in  the  crown  which  deJiroy*d 
the  common^  and  it  fhall  not  be  revived  by  the  general  words  of  tot^  ' 
tanta,  talia,  &c.  libertates,  &c.  becaufe  it  is  neither  franchife,  li- 
berty^ or  privilege ;  and  fo  it  had  been  adjudged  for  land  in  Bray- 
den  Foreft,  formerly  the  poiTeffions  of  the  abbot  of  Malmfbury.  But 
if  the  king  had  granted,  by  fecial  wordsj  tot^  tanta^  ^  talia,  &c. 
communiasy  &c.  quoty  &c.  in  fuch  cafe,  if  there  was  any  common 
appendant  or  appurtenant  to  that  manor  or  lands  in  the  abbot'ls 
bands,  it  /bould  be  revived 'y  but  not  fo  of  a  common  in  grofs^  for  then 
every  one  that  hath  any  part  of  the  abbot's  pofTeflions,  fhould  have 
as  great  a  common  by  fuch  words  as  the  abbot  himfelf  had,  and  fo 
the  king's  lands  woiud  be  infinitely  furcharged,  but  in  cafe  of  com- 
mon appendant  or  appurtenant,  there  is  no  fuch  prejudice,  for  then 
no  man  can  common  with  more  cattle  than  is  proportionable  to  his 
land,  and  fo  it  was  adjudged.  Jo.  285.  8  Car.  Sir  Edmund 
Sawyer's  cafe, 

25.  By  Glin,  Ch.  J.  if  copyholders  have  common  in  the  foil  of  a 
Jirangery  it  remains  notwithftanding  the  infranchifement  of  the  land^ 

and  fliall  be  enjoy'd  by  all  tenants  of  the  land  as  it  was  before  by 
copyholders*     2  Sid.  84.  Trin.  1658. 

26.  The  Icrd  of  the  manor  infranchifes  a  copyhold  with  all  com^-^ 
mom  thereto  belonging  or  appertaining,  and  afterwards  buys  in  all  the 
other  copyboUsy  and  tiien  difputes  the  right  of  common  with  the  copy- 
holders he  had  infranchifed,  and  at  law  recovers  againft  the  plain- 
tiff becaufe  the  prefcription  of  common  to  the  copyhold  was  de* 
flroy'd  by  the  infomchifement ;  and  the  g»ant  of  the  copyhold  with 
all  common  thereunto  belonging  and  appertoining  gives  no  right  of 
€oaunoii|  becaufe  when  infranchifed,  no  commoA  in  point  of  law 

C  3  belonged 
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belonged  or  appertain^  thereunto.  Per  cur.  decreed  the  plaintiff 
Ihould  hold  and  enjoy  againft  the  defendant  the  fame  right  of  common 
as  belonged  to  the  copyhold^  and  cofls  againft  the  defendant.  2  Vern. 
250.  pi.  236.  Hill.  1 69 1.     Styant  v.  Staker. 

27.  In  a  noftanter  the  defendants  pleaded,  that  the  manor  of  F. 
is  parcel  of  the  demefhes  of  the  dutchy  of  Cornwall,'  and  that  the 
king,  &c.  was  feifed  of  the  manor  in  fee,  as  parcel  of  the  faid 
dutchy,  and  tjjjt  H.  common  in  which,  &c.  was  parcel  of  the  faid 
manor,  and  that  all  the  tenants  of  any  tenements  held  of  the  faid 
manor  lying  in  the  vill  of  H.  have,  time  out  of  mind,  had  common 
of  pafture  for  all  the  cattle  levant  and  couchant,  &c.  at  all  times  oi 
the  year,  in  Hermitage  common^  and  that  the  profecutor  de  fon  tort 
had  enclofed  it,  fo  as  they  could  not  enter  &c.  and  had  not  left 
them  fufficient  common,  and  iflue  was  taken  upon  this  prefcription 
modo  &  forma  &c.  and  upon  evidence  at  the  bar  it  appeared,  firft9 
that  all  the  tenements  in  Hermitage,  unto  which  the  common  of 
pafture  was  claimed,  were  heretofore  parcel  of  the  abbey  of  Sarum^ 
and  that  by  the  dijjjhlution  of  that  abbey  the  fame  came  to  H,  8.  before 
the  birth  of  Ed.  6.  ^So  that  the  dutchy  of  Cornwall  tUas  likewifey  at 
the  fame  time^  in  the  poffefjion  ofH.S,  for  want  of  a  duke  of  Cornwall^ 
and  hereby  an  unity  of  pojfejfum  both  of  the  tenements  to  which  the 
common  of  pafture  appertained,  and  alfo  of  Hennitage  common, 
f  20  1  (^^  place  where  the  common  of  pafture  was  to  be  had)  was  at  that 
^  time  in  poffeflion  of  king  H.  8.  and  it  likewife  appeared,  that  the 

tenements  in  Hermitage  were  grdnted  to  the  fevered  tenants  after  the 
unity  of  poffefjion^  and  thereupon  tlie  counfel  of  the  profecutor  in- 
lifted,  that  by  this  unity  the  prefcription  was  deftroyed,  and  the 
common  of  pafture  quite  extindl.  But  after  much  debate  it  was 
unanimoufly  r^folved,  per  Holt  Ch.  J.  and  the  whole  court,  that 
this  was  not  fuch  an  unity  of  poftcAion  as  would  deftroy  the  pre- 
fcription ;  for  though  king  H.  8.  had  an  cftate  in  fee  in  the  lands  a 
quay  and  alfo  in  the  lands  in  quay  yet  he  had  not  as  perdurable  an 
cftate  in  one  as  he  had  in  the  other;  for  the  quality  of  the  eftates 
differed,  becaufe  in  the  manor  of  Fordington,  which  was  parcel  of 
the  dutchy  of  Cornwall,  and  in  Hermitage  common  in  qua,  &c.  which 
was  parcel  of  that  manor,  king  H.  8.  had  only  a  fee  determinable  on 
the  birth  of  a  duke  ofCornwally  which  is  a  bafe  fee;  but  in  the  tene^ 
ments  in  hermitage  parcel  of  the  abbey  a  quay  he  bad  a  pure  fee  fimple 
indeterminable  jure  coromsy  and  therefore  an  unity  of  fuch  eftates 
works  no  extinguifliment;  for  where  an  unity  ofpejfefjion  doth  extin- 
gutjh  a  prefcriptive  righty  Uis  requifite  that  the  party  fhould  have  an 
ejlate  in  the  lands  a  quay  and  in  the  lands  in  quay  equal  in  duration^ 
aualityy  and  all  other  circumftances  of  right,  Carth.  240,  24.1. 
J?afch.  4.  W.  and  M.  B.  R.  The  King  v.  Hermitage  inhabitants 
&  aP. 

.  28.  Releafe  of  common  in  1  acre  is  an  extinguifliment  of  th« 
whole  common.  Per  cur.  Show.  250.  Pafch.  4  W.  &  M.  in  cafe 
of  Miles  V.  Etteridge. 

29.  Comxnow  fans  nornbre  in  grofs  cannot  be  extinguiflied  by 
purchafe  of  parcel  of  the  land  5  per  Powell  J.  lord  Raym.  Rep.  407, 
Mich,  10  W,  3, 

30.  Where 
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30.  Where  a  copyholder  claims  common  in  the  waflt  of  the  manor^  •As  If  copy. 
It  properly  and  ftridlly  belongs  to  his  eftate,  and  if  he  infranchifes  J^oWcrofon* 
his  copyhold  his  common  is  loft;  hut  where  he  claims  it  out  of  the  ™^°'''  ^^' 
manor^  it  belongs  to  the  land,  and  not  to  the  eftate ;  and  if  he  in-  w^STof  an" 
fnmchifes  the  eftate,  jret  the  common  continues;  this  diverfity  was  °^^*''  '"»»*- 
taken  by  Holt,  Ch.  J.  i  Salk.  366,  pi.  5.  Hill.  4  Ann.  in  cafe  of ''^'?*l*"^* 
Crouther  V.  Oldfield.  p^^/--- 

his  lord,  and 
fay,  that  the  lord  of  the  manner,  whereof  he  Is  copyholder,  ufcd  time  out  of  mind  to  have  common  for 
him  and  his  copyholden,  and  there  infranchifcmcnt  of  copyhold  docs  not  extinguifh  the  common, 
but  is  a  derivative  right  which  the  copyholder  has  j  and  lo,  if  it  be  taken  as  appendant  to  landj  in. 
h^anchifcxnent  will  not  exdngulih  it.  6.  Mod.  20.  Mich.  2  Anns  B.  R.  in  S.  C* 

(F.  a)  Revived. 

J.  A  Parfbn  had  common  appendant  to  his  parfonage  out  of  the 
-^^  lands  of  an  abbey,  and  afterwards  the  abbot  had  the  paribnage 
appropriated  to  him  and  his  fucceflbrs.  By  Windham  and  Meadj  • 
contra  Dyer,  the  abbot  had  not  as  perdurable  eftate  in  the  one  as  ii^ 
the  other ;  for  the  parfonage  may  be  difappropriatedj  and  then  the 
parfon  fhall  have  the  common  again.  Godb.  4.  pL  5.  Hill.  23. 
£liz.  C.  B.  Anon. 

2.  Common  appurtenant  to  a  melTuage  was  extinguiflied  by  unity 
of  pofleffion  in  the  lord's  hands.     A  grant  by  the  lord  of  the  mej~ 

fuage  with  all  common  appurtenant^  does  ndt  pafs  the  common  ex- 
tin^  but  a  grant  of  all  commons  ufually  occupied  with  the  mejfuagej 
would  have  paffed  fuch  common  as  the  fir  ft  was.  Mo.  467,  pi.  663. 
Pafch.  39.  Eliz.  B.  R.  Sandeys  v.  OUiff. 

3.  Common  appurtenant  to  houfe  and  land  is  extineuifh'd  by  f  ^'  3 
pur  chafe  of  the  land;  afterwards  the  purchafer  ^r^«/x  a  teafe  of  the 

boufe  and  land,  with  all  commons^  profits^  ^c.  thereunto  appertain- 
ing, or  ufed  or  enjoyed  with  the  faid  meffuage^  this  grant  of  the  com- 
mon is  good ;  for  tho'  'twas  not  common  in  the  purchafer's  hands,  . 
yet  'tis  quafi  common  ufed  therewith  ;  and  tho*  'tis  not  the  fame 
common  as  was  ufed  before,  yet  'tis  the  like  common.  Cro.  E/ 
570.  PI.  6.  Tr.  39.  Eliz.   B.  R.  per  2.  J.  Bradfliaw  v.  Eyre. 

4.  If  a  copyhold  meiTuage,  to  which  common  in  the  demefnes  of  2  And.  168. 
the  lord  belongs  efchettts^  and  the  lord  grants  it  per  nomina  ^c,  pi.9'''S.  c, 
Communiarum  quaruTncunque  diSfo  mefuagio  Jive  temmento  &c,  fpec-  ^^^ 
tant*  Jive  in  aliquo  tnodo  pertinent*  vel  cum  eodcm  mefuag*  aimijfo 
vfitat\     Adjudged,  that  tiiis  eniires  as  a  new  grant  of  the  fame 
common,  tho'  the  ahcient  common,  which  was  by  prefcription, 

was  determined  by  the  unity  of  pofleffion  in  the  lord.  Cro.  E. 
794.  pi.  40.  Mich.  42  and  43  Eliz.  C.  B.  Worledge  v.  Kingf- 
well. 

5.  A.  feifed  of  a  manor  in  which  was  a  cujlom^  that  every  tenant  2  Iirownl. 
for  years  of  an  ancient  tenement,  and  clofe  within  the  faid  manor,  "*•  ?•  ^• 
Ihould  have  common  of  turbary  &c.  in  the  lord's  wafte,  bsco.iies  the^J^J^  ** 
feifed  likewife  of  an  ancient  tenement  and  clofe  which  had  been  fuage  and 
parcel  of  the  faid  manor;  and  the  lord  being  fojeifed  of  the  inheri-  f^'^^'J  c-*"^* 
tance  of  the  tenement^  and  clofj,  andaljo  oj  the  manor ^  -granted  the]"JJ,^^^^^^ 

-  C  4  tenement 
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ud  that  af.  tenement  and  clofe  to  B.  for  a  term,  with  all  commons  appurtenant 
terwarda  he  fo  the  fold  meffuagc  and  chfi^  It  i^ns  held  by  4juftices,  that  the 
1"?*".^'!^  common  paf&d.    Bulft-   i?-  1 8.  Hill.  7  Jac-  fi.  R.  Grymes  v. 

JndthatJ.S.rcacOCK. 

bargainee  ... 

and  fold  to  J.  N.  with  all  commons,  profits,  &c.  ufed,  occupied  and  pertaimng  to,  &c.  and  after  grante4 
the  wafte  to  another ;  and  that  it  was  conceived  b/  all,  but  Williams  J.  that  the  leiiee  for  years  [by 
which  he  muft  mean  J.  N.  for  he  faid  nothing  before  of  any  leafe  for  years]  ihould  have  comiqODi  btt( 
that  they  did  not  give  any  abfolate  opinion  as  to  that* 

(G.  a)    Sufpcnded. 

i  Rep,  70.  '•  r^Ommoncr  takes  a  leafe  of  one  acre^  part  of  the  land  out  of 
a.  Trin!  7  which  his  common  is  iflfuing,  his  whole  common  is  fufpend* 

Jac.  s.p.   ed.    9.  Rep.  135*  a.  in  a  nota  of  die  reporter  and  cites  11  H.  6. 

per  car.         o**    ^    K 
in  Wild*a       ^■^'  *•  ''• 

cafe.— S.  P.     3t.  Where  a  commoner  dij/eifes  the  lord  of  tie  foil,  his  common 
Aig.Goidib.  is  fufpended  for  the  time,  and  when  the  lord  re-enters  he  JbaU  havg 
14*  in  pi.  6.  ffgjpafs  for  the  feme  trefeafs,  and  the  commoner  has  loft  hi$  com« 
mon  during  this  time.    Br.  Common.  pL  12.  cites  ifr  H.  7.  1 1« 

(H.  a)    Appendant.    Pleadings* 

Br.  Com-     '•  ASSISE  of  common  ofpajlure  In  F.  appendant  to  his  franktene^ 

moner,  pi.       "^^  ment  in  C.  and  m^At  plaint  of  common  in  200  acres  ofland^ 

'7-  cites      100  acres  ofmeadow^  and  joo  acres  woody  viz.  in  the  third  part  of 

'    *  the  land  for  all  the  year^  and  in  %  parts  from  the  time  that  the  gram 

is  cut  and  carry* d  away  till  it  be  refown ;  and  fo  of  the  refidue,  &c« 

with  all  manner  of  beafts.     Br.  Plaint,  pi.  28.  cites  11  AfT.  5. 

2.  Inaffife  the  plaint  was  of  common  with  all  manner  ofheaJls\  per 
Fiflier.     Goats  and  geeje  are  not  beafts  of  common;  judgment  of 

r  22  1  P^^^^^  ^  "^^  allocatur;  the  reafon  feems  to  be  becaufe  it  fhall  be 
intended  beafts  which  are  commonable.  Br.  Common,  pi,  42.  cites 
25.  Aff.  8. 

3.  In  a£tion  of  common  appendant,  it  is  a  good  title,  thai  I  and 
.  ihoj'e  whofe  eftates^  &c-  have  beenfeifed  time  out  of  mind  as  appendant. 

Br.  Prefcription,  pi.  51.  cites  31  Afl".  23. 

Th's  ftould      4-  -^Jfife  of  common  in  an  acre  of  land  from  Michaelmas  to  Can- 

have  been  at  dlemas,  if  the  land  be  not  fown;  and  if  it  be  fown  before  Candle- 

^^  *^'        mas,  then  of  common  from  Mich,  till  the  land  be  fown,  with  all 

manner  of  beafts ;  Finch,  faid,  AJJtfa  non ;  for  he  has  there^  ofantient 

time  J  a  houfe  and  /^o  acres  oflandj  and  that  which  the  plaintiff'  calls 

an  acre  of  land  is  only  a  rood  of  land  joining  to  his  houfe ;  and  becaufe 

his  houfe  was  too  ftrait  for  his  dwelling  and  his  neceftaries  to  his 

eftate,  he  inclofed  the  rood  of  land,  and  upon  part  built  a  houfe  necef^ 

fary  to  his  eflate^  viz.  2  granges,  and  2  pigeon-houfes,  and  of  thq 

remainder  made  a  curtilcge,  and  demanded  judgment  if  afSfe,*and 

V/zs  compelled  to  Jhew  how  much  uas  built  upon^  and  how  much  was 

curtilegcy  who  feid  t^iat  the  moiety  to  the  one  and  the  reft  to  the 

Other  J  the  plaintiff  ikid  that  this  is  an  acre,  and  alfo  that  there  is  a 

ch»cc 
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ehace  and  re-chace  of  beafts  from  the  vill,  and  that  the  houfer  vn$ 
large  enough  for  the  franktenement  which  he  had  in  the  fame  vill ; 
and  the  ij/ue  was^  whether  it  was  inclofedfor  necejjity  or  notj  and  not 
ivhether  he  had  fufficient  whereof  before  for  his  franktenement  there; 
for  this  is  warranted  by  the  ftatute,  that  for  neceffity  he  may  do  it 
of  his  foil,  ff^efi.  2. 46,  which  (pesdcs  of  augmentation  of  court  ne«- 
ceflary^  or  curtilage ;  quaere  if  a  man  may  incUfe  land  where  there 
is  acsmmm  way  ?  it  feems  that  he  may,  leaving  paflage  there.  Bn 
Common.  pL  25.  cites  32  AiT.  5. 

5.  In  trefpafsy  if  the  defendant  jujiifies  far  common  appendant  In  the 
Jameplacey  it  is  no  plea  for  the  plamtifFthat  this  is  hufeveraly  prijt^ 

&c.  out  ought  to  fay  further  abfque  hocy  that  he  had  common  there 
modo  li  forma 'y  quod  notaj  per  judicium.  Br.  Traverfe  per,  &c« 
pi.  42.  cites  49  £.  3. 19. 

6.  In  trefpafs  in  the  county  of  (?•  the  defendant  juflifiedy  hecaufe  he  R^**** 
was  villein  of  the  prior  ofW.  and  that  the jaid  prior  ana  his  predecejforsy  git^gJc. 
timeout  ofmindy  have  had  common  in  the  place^  &c.  appendant  to  the 

land  in  the  county  of  W.  for  them  and  their  tenants  at  will  and  villeins^ 
iy  which  he  tfedthecommony  &c.  and  the  plzxntifffaid  that  hisfeverai 
Joil^  prifty  &c,  &  non  allocatur,  without  tpverfing  abfque  hoc  that 
the  other  has  common  there  prout,  &c.  by  which  he  traverfed  ac- 
cordingly; quod  nota.  Br.  Replication.  pL  11.  cites  49  £.  3. 19. 

7.  In  repleviny  the  defendant  avowed,  becaufe  in  the  place  where 
&c.  the  defendant  and  certain  others,  afier  the  hay  is  cut  and  carry*  d 
awayj  ought  to  have  common  there ;  hut  by  cuftom  there  ufed  none  of 
them  ought  to  have  common  there  till  the  lord  hasfirji  entered  into  the 
common  with  his  heajls  \  and  the  bifhop  of  L.  is  lord  of  the  manor 
within  which  the  place  is,  &c.  and  becaufe  the  plaintiff  had  enter'd 
there  to  common  before  that  die  lord  had  enter'd  with  his  beafts,  he 
avow'd  the  taking;  and  per  tot  cur,  this  cannot  be  a  cuftom;  for 
if  die  lord  will  not  enter,  it  is  not  reafonable  that  the  commoner  ihould 
lofe  his  common.    Br.  Cuftoms,  pi.  1 2.  ekes  2  H.  4.  24. 

8.  In  quo  jure  it  is  a  good  pUa^  that  the  plantiff  has  nothing  in 
the  land  to  which  he  claims  the  common ;  quod  nota  bene.  Br.  Drolt^ 
de  redo.  pi.  45.  cites  7  H.  4. 12. 

9.  In  tre(pa&,  a  man  need  not  prefcribe  in  common  appendant,  but  ^^  C<>«- 
fhaU  fay  that  he  is  feifed  of  an  acre  of  landy  &c,  to  which  he  has  ««-"^"'|Jc"' 
men  appendant  jthere^  by  which  he  put  in  his  beajisy  &c.     Per  cur.  -^T^ri/u 
Br.  Prefcription,  pi.  30.  cites  4  H.  i>.  13.  ^lir^'S.*^ 

unitd  that  bt  claim  If  hy  the  frefcnftion,  tnd  not  as  appendant  |  qnod  AOta.  Br.  PttfcriptioO}  pi.  jo. 
dtes4H.  6. 13. 

10.  Entry  in  nature  ofafftfe ;  the  defendant  claim' d  common  */  [  23  ) ' 
which  he  ufed  the  common ;  ahjque  hocj  that  he  claimed  any  thing  m 

the  landy  unlefs  the  common ;  U  abfque  hoc^  that  he  has  any  other  pof^ 
fekoB  or  efiate  in  the  land ;  and  permitted ;  but  the  plaintiff  imparl'd. 
iSr.  Traverfe,  per,&c.  pi.  66.  cites  8  H.  6.  33. 

11.  If  a  man  brings  ajffe  de  libero  tenemento^^d  makes  his  plaint 
of  common  ofpa/lurcy  die  writ  Ihall  abate ;  for  die  writJhaU  be  of  com" 
im  rfpafture  j  per  Pafton.     But  Brook  (ays  quKi;e  legem  of  die 

writ  of  common  of  paftwe.  Br.  Common,  pi.  48.  cites  11 H.  6. 22. 

12.  Note, 
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«2.  Kote,  by  the  king's  attorney,  where  a  ihtng  Jiands  with  com* 
mon  rights  as  in  the  cafe  of  common  appendant^  it  is  fufficient  to  fay 
that  he  has  common  forfo  many  beaftsy  without  alleging  prefcrlptlon  j 
hut  otherwife  in  cafe  o{  common  appurtenant^  which  is  agamft  com- 
mon right.     Lat.  88.  cites  i8  H.  6.  25. 

13-  He  vfhoju^ifies  for  common  appendant  need  not  prefcrlbe  In 

It  alfo.     Br.  Common,  pi.  35^  cites  21  H.  6.  10. 

Br.Tref-         14.  In  trefpafs  'twas  admitted  a  good  bar,  that  the  plaintiff  [de- 

pafs.  pi.  35.  fendant]  Isfeifedoffuch  an  acre^  and  that  he  and  allthofe^  wbofe  eftate^ 

«itcs  S.  C.    ^^^  fy^j^g  fj^^  common  in  the  place  where  the  trefpafs  is  fuppofed,  &c. 

time  out  of  mind;  per  quod  he  ufed  his  common,  which  is  the  fame 

trefpafs,  &c.  without  (hewing  appendancy  or  otherwife,  and  yet 

'twas  faid  that  in  aj/t/e  thereof,  or  by  way  of  titlfe,  'tis  otherwife  for 

there  he  muft  (hew  certainly;  note  the  divcrfity.  Br,  Titles,  pi.  2. 

cites  33  H.  6  32.  ' 

15.  Trefpafs  of  trees  cut,  the  defendant  ^r^/rr/A^rf  there ySf  him 
and  his  tenants  at  will  in  his  manor  of  B.  to  take  ejiovers  in  B.  to  en- 
ter the  place  where,  &c.  to  repair  ancient  hedges  within  the  fame  ma" 
nory  and  to  burn  In  halls j  chambers^  kitchens  and  ovens  in  the  fame 
manor,  and  faid  that  he  took  the  trees  at  the  time,  &c.  to  burn  within 
the  feme  manor,  &c.  Per  Fairfex,  he  ought  tojhew  a  certain  place 
where  he  burnt  them^  for  this  can't  be  in  a  new-built  place,  &  non 
allocatur ;  for  he  may  burn  it  in  any  place  within  the  manor,  and 
if  he  burns  them  otherwife  than  he  ought j  this  may  come  In  IJJue  byjhew^ 
ing  of  the  other  party ;  but  by  all  the  juftices,  if  he  juftines  to  mend 
hedges  of  the  manor,  h^jhailjhew  certain  what  hedge  he  amended  \ 
for  iflue  may  come  of  it,  whether  the  hedge  was  fufficiently  repair- 
ed or  not  at  the  time,  &c.  Br.  Common,  pi.  31.  (30)  cites  7  E.  4, 

3utinfmm  ^6.  In  trefpafs  the  defendant  juftified,  becaufe  he,  and  all  thofe 
#i>/'iehe  ought  whofe  eftate  he  has  in  fuch  lands,  have  had  common  appendant  to 
r  ^^^d^t  fe  ^^^  ^^*^  ^^"^  ^"  ^^  place  where,  &c.  with  all  manner  of  beafts  levanf 
vhof*eJiatej  and  couchant  upon  the  fame  land,  by  which,  &c.  Per  Fairfax,  this 
itQ.bavebod  is  common  appurtenant ;  for  if  it  be  common  appendant  he  fhall  not 
'*'"**•''/*''  have  common  with  all  manner  of  hearts ;  per  Littleton,  it  is  a  good 
\b^r  unonts  pl^a,  that  fuch  a  one  whofe  ejiate^  &c.  have  had  common^  &c.  who 
»t  w///,  &c.  leafed  to  the  defendant  at  willy  by  which  he  put  In  his  beajisy  &c. 
Br.  Cora-    ^^  ^gj|  ^s  tenant  for  years,  &c.     Br.  Common,  pi.  I2.  cites  q  E. 

mon.  pi.  12.  '  *  * 

citcs9E.4.3.  4'  3*  >?• 

Aa  if  I  Have  a  maner  in  which-4^|l%E»been  tenants  at  w;7/,  tj^r.c  out  of  mind,  who  have  vfed  common 
in  right  cf  the  lordi  %i  the  manor,  ice,  in  this  cafs  he  cannot  fay  that  he  and  all  thofe  whofe  eftate  he 
has  have  had  common  j  for  this  was  not  ufed  by  them  but  by  the  tenants  at  will.    Ibid. 

As}^  tref-  I  y ,  Where  one  jujllfles  at  fervant  tofeveral  defendant Sy  this  ought 
pals  of  a  ^Q  hefeverally  Ukewife,  viz,  fo  many  beajls  for  the  oncy  and  fo  many 
lcf?n^f^thc    beafts  for  the  othery  icflc  dejlngulls,     Br.  Common,  pi,  g.  cites  15 

tj.'fendant       H.  7.10. 
^tf)'j  that 

ji.  G,  has  ctmmoh  there,  ynd  B,  the  Ijki,  atdC,  the  like,  and  Bt,  as  their  fervant,  and  by  their  com* 
roand,  put  in  the  beifts,  \\  is  is  double;  per  cur.     But  if  he  fays'that  hc/«f  ■>  a  beajls pr  A,  and  3 
Jtr  B.  ard  itc  t'-Jt/tr  C.  Uu5  is  a  good  pica,  and  is  not  double  j  pcr^r.     Br,  Double  Plee.  pi.  59. 
ciec^  %•  C» 

18.  In 


^ 
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18.  In  trej^afs^  the  defendant  juftified  as  comrnoner  to  dig  the  land^ 
to  keep  the  water  out  of  the  common^  and  out  of  his  own  land  adjoining  ^ 
and  by  the  beft  opinion  it  is  double.  Quere.  Br.  double,  pi.  lu. 
cites  13  H.  8.  15. 

19.  If. one  has  an  afftfe  of  common  and  pending  the  ivrlt  he  ufes  ThH.  Dir. 
the  common^  ih^  writ  Jhall  abate  \  but,  if  the  cattle  ticape  into  the  i88.Lih.iu 
land,  it  fliall  not  abate  the  writ,  altho'  they  feed  there,     F.  N.  iJ.  ^»p-^4.W* 

i8o-  (M.)  'j.sZih. 

20.  In  tf^  of  commoH)  all  the  tenants  of  the  land^  out  of  which 

the  common  is,  ought  to  be  named,     F.  N.  B.  i8o.  (L.) 

21.  If  the  common  be  apportioned  by  the  pur  chafe  of  part^  and  an 
ejlffife  is  brought,  the  tertenant  of  the  land  charged  with  the  refidue  of 
the  common^  Jhall  only  he  named \  refolv'd.  4.  Rep.  38  a.  Mich.  26 
&  27  Eliz.  B.  R.  in  Tirringham's  cafe. 

22.  There  needs  no  prefcription  for  common  appendant,  bccaufe 
fuch  common  is  of  common  right,  and  commences  by  operation  of 
law  in  favour  of  tillage.  Per  cur.  4  Rep.  37  ?,  Mich.  26  &  27 
Eliz.  B.  R.  in  Tirringham's  cafe. 

23.  In  replevin,  the  defendants  made  conufance  as  bailiffs  to  G.  B.  And.  t^ 
damage-feafant,  the  plaintiff  r^/>//W,  and  prefer iled^  that  he  and  a/l^*^^^-^'^ 
thoje  whofe  eftate  he  hath  in  40  acrss^  have  had  common  for  all  manner  doe»  not  ap- 
of  cattle  in  6  acres^  whereof  the  place  where^  csfc,  is  parcel;  the  dc-p-ar — . 
fendants  rejoin*  dj  that  the  plaintiff  had  common  in  40  acres,  whereof  ^.^^^'^^  -'V 
the  6  acres  are  parcel,  and  that  before  the  taking,  i^c.  the  plaintiff  buts!?.i« 
bad  purchafed  two  acres  parcel  of  the  40  acres,  by  which  the  com-  not  affcw. 
mon  was  extinft ;  and  upon  demurrer  it  was  argiiecj,  that  the  com- 
mon for  the  6  acres  fliall  be  intended  common  in  6  acres  only ;  for 
commBn  in  40  acres  cannot  he  intended  the  common  in  6  acres  \  and  die 

whole  court  was  clear  of  opinion,  that  this  rejoinder  was  not  good 
without  a  traverfe  (viz.)  abfque  hoc,  that  he  had  common  in  40  acres^ 
rf which  the  6  acres  are  parcel  Le.  43.  pi.  56.  Mich.  28.aiyl  29; 
Eliz.  C.  B.  Kimpton  v.  Bellamie. 

24.  If  the  hujband  feifed  in  right  of  his  wife  pleads,  that  he  and  gll 
ihofe  whofe  eftate  they  had,h2,v^  ufed  to  have  a  common  appendant; 
per  cur,  that  is  naught,  for  the  eftate  is  in  the  wife  5  but  he  ought 
to  have  pleaded,  that  he  and  his  wife,  and  all  thofe  whofe  eftates  tiie 
wife  has,  or  whofe-cftates  they  have,  &c.  Noy.  66,  67.  Godholt  v. 
Mallet. 

25.  Vbiin^S  counted  that  the  defendant  put  in  his  heafts,hz.  The- 
yiry  found,  that  he  did  not  put  them  in,  but  that  they  came  in  by  efcape\ 
yet  the  plaintiff  fliall  have  judgment;  for  the  feeding  of  the  grafs  is 
the  fubftance  adjudged,  9.  Rep.  113.  b.  cited  per  cur.  as  Hill  5. 
Jac.  C.  B.  Ingland  v.  Crogate. 

26.  A.  feifed  oil  yard  land  to  which  common  was  appurtenant,  for 
4  beafts,  2  horfes  and  60  Jheep,  demifed  divers  parcels  of  the  2  yard- 
land  to  J.  S.  and  R.  S./^r  ^00  years,  who  entered  and  were  pof- 
fefled.  In  replevin  A.  prefcribcd,  that  the  place  where  was  part  of 
the  common,  and  that  he  was  and  is  feifed  of  2  yard-land,  and  that 
he  and  all  thofe  whofe  eftates,  j&c.  The  avowant  traverfed  the  pre- 
fcription, and  upon  the  finding  the  whole  matter  as  before,  it  was  ad- 
judged for  the  plaintiffs  for  the  prefcription  had  been  true,  tho'  A. 

had 


£4 1  Ctommom 

bad  (femifed  all  the  1  prd-Iand,  for  he  is  ieiied  in  his  demefne  as  of 
fee  af  the  freehold  of  them,  to  which,  &c.  and  the  inheritance  and 
freehold  of  the  common,  after  the  years  ended^  is  appendant  to  the 
lands>  and  fo  the  ifTue  found  for  the  defendant ;  and  had  the  avowant 
not  traverfed  the  prefcription,  but  pleaded  the  leafe,  yet  that  would 
not  have  fufpended  or  difcharged  die  common ;  for  in  fuch  cafe,  each 
ibouid  have  common  ratably,  foasthe  common  be  not  (urcharged, 
13.  Rep.  65.  Hill.  7  Jac.  C.  B.  Morfe  v.  Webb. 
f  2<  1  ^7*  There  is  no  difference  when  the  prefcription  is  for  eattk  levant 
^  and  ^ouchant^  2Lndfor  a  certain  number  of/cattU  levant  and  couchant ; 

but  when  the  prefcription  is  for  common  appurtenant  to  land,  without 
alledgingy  that  it  is  for  cattle  levant  and  couchanty  there  a  certain 
number  of  the  cattle  ought  to  be  exprejfedy  which  are  intended  by  the 
law  to  be  levant  and  couchant  13  Rep,  66.  Hill.  7  Jac.  C.  B. 
Morfe  v.  Webb. 

28.  A  man  prefcribes  to  have  common  in  lOO  acresy  and  Jhews^ 
that  he  put  his  cattle  in  3  acres^  without  faying^  that  thofe  3  acres  are 
parcel  of  the  lOO,  yet  good;  and  Hitcham  faid,  diat  fo  it  was  a^udged 
in  this  court.    Hetl.  137.  Pafch.  5  Car.  C.  B.  in  Moor's  ca(e. 

29.  A  man  alledged  a  cuftom  to  put  in  his  horfes,  &c.  and  the  cuP 
torn  was  for  horfes  and  cows,  and  adjudged  good,  cited  by  Richard- 
ion  as  a  Huntingtonfhire  cafe.  Hed.  137.  Pafch.  5  Car.  C.  B.  in 
Moor's  cafe. 

30.  In  trefpafs,  &c.  the  defendant  pleaded,  that  A.  and  his  wife 
were  feifed  of  the  manor  of  C.  ^d  of  a  parcel  of  land  containing  42 
acres,  and  of  a  mefluage  and  2  yards-land  parcel  of  the  faid  manor 
in  the  right  of  his  wife  for  life,  the  remainder  to  J.  S.  and  that  they 
all  joined  in  a/ii/  ^die  faid  mejfuage  and  2  yard-lands  to  the  de^ 
fondant  and  his  heirsj  and  further,  by  the  faid fine^  granted  him  common 
for  4  horfesy  <  beaftsy  kjc.  in  the  faid  manor  and  landsy  and  that  he 
put  in  his  cattle  to  ufe  the  common ;  it  was  objefbed,  that  the  plea 
was  not  good,  becaufe  he  doth  not  pleadj  that  it  was  wafte  or  com-- 
mon ;  but  Berkley  and  Crooke  held  the  plea  good,  and  that  by  the 
plea,  as  the  fine  is,  he  may  claim  common  in  any  part  of  the  manor  ; 
for  there  is  not  any  reftraint  to  the  wafts  or  commons,  but  it  is 
granted  generally  in  his  manor ;  and  for  that  point  they  agreed  (cae* 
teris  jufticiariis  abfentibus)  to  givejudgment  for  the  defendant;  but 
for  another  part,  wherein  the  leflee  prefcribed  to  have  common  it 
was  clearly  ill,  it  was  adjudged  for  the  plaindiF.  Cro.  C.  599.  pi.  20, 
Mich.  16  Car.  B.  R.  Stringer's  cafe« 

Ib?a.i8.thc  31.  Trefpafe  for  breaking  his  clofcy  &c.  treading  down  his  grafsy 
ST^"^'  and  feeding  it  with  cattle  \  the  defendant,  as  to  breaking  die  clofe, 
^ifel wkb  pleads  Not  guilty;  and  as  to  die  reft  he  pleads  in  bar^  that  Sir  T.  B^ 
AcpUintiff,  was  feifed  of  the  manor  of  W»  and  preicribes  in  Sir  T*  B.yir  rww 
adds  a  nota,  „|^  j^  the  place  where,  &c.  for  all  his  commonable  cattle  levant  and 
mf at^  rmAiJW/,  &c.  and  faiA,  that  the  faid  Sir  T.  S.  did  appoint  the  de^ 
fault  in  the  fondant  to  take  care  of  his  cattle  put  into  the  faid  clofe ;  and  fiirther, 
plea^becaufc  /^/  the  faid  Sir  7*.  B»  caufed  fever al  of  his  commonable  cattle  to  be 
rtwred^thatP'''  /A^r«w,  whereupon  the  defendant  entered  into  the  faid  chfe  to  fee 
the  cattle  that  they  had  no  damagCj  and  in  entering  he  trod  down  the  grafs  thercy 
imre  leTat  which  IS  tbejatne  reftdue  of  tb^  trefpafs  ^  and  upon  demurrer  to  this 

plea 


plea  adjadged  to  1>e  ill>  becaufe  the  defendant  did  nvtJbtWy  that  tbo/i  *nd  «o«- 
tx;<r^  his  own  cattle^  or  that  he  put  them  into  this  clc{e^  for  otherwife  ^^^'IJ,^ 
he  cannot  be  guilty  of  a  trefpais ;  and  here  the  defendant  bad  jufti-  but  that  this 
£ed  the  trefpais  with  cattle,  and  yet  he  has  not  confefled  it  or  faid  was  not 
any  thing  to  that  purpofe ;  fo  that  his  plea  being  ill  in  part  is  ill  in  ^^"^ 
all,  fuch  an  entire  plea  not  being  dividable ;  and  of  that  opinion  was 
the  whole  court,  and  judgment  for  the  plaintiff    Saund.  27.  Mich. 
28  Car,  2.  Manchefter  (earl)  v.  Veal. 

32.  Commoner  brought  an  action  for  incloflng  and  depriving 
him  of  his  common;  and  fets  forth  the  cujiomy  that  for  2  year s^  when 
the  land  ufed  to  bf  fowedy  he  had  common  from  the  time  that  the  corn 
was  reapedy  quou/gue  re/eminaretury  ana  every  third  year^  when  the 
land  ufed  to  lie  falhwy  he  had  common  per  totum  annum*  It  happened 
the  land  was  mtfowed  in  f even  years  or  more^  the  queftioa  was,  VVhat 
common  the  party  might  daim  ?  (and  by  Hale)  he  had  right  to  put 
in  his  .cattle  per  totum  tempus  that  it  was  not  fowed ;  for  when  his 
catde  were  in,  he  was  not  bound  to  take  them  out  quoufque  refemi- 
naretur ;  and  if  the  owner  did  not  fow  it,  he  might  continue  his  cat- 
de.   Freem.  Rep.  23.  pi.  31*  HilL  1671.  Walker  v.  Miller. 

33*  It  was  held)  ^t  zmaaimzyjuftify  putting  in  his  catde  hac  [  26  ] 
vice  by  a  licencey  without  faying  it  was  by  deed  j  but  if  it  be  a  licence 
to  put  in  his  cattle  y^r  a  certain  time  it  mujt  be  by  deedy  for  that  is  tant- 
amount to  a  grant.of  common.    Freem.  Rep.  190*  pL  194.  C.  B. 
Smith  V.  FetherwelL 

34.  In  cafe  brought  by  a  commmer  againft  a  ftrangery  for  putting  J^'w^-'^^p* 
his  cattle  into  die  common  per  quod  communiam  in  tarn  amplo  smi'^V'.^^ 
modo  habere  non  potuit^  the  defendant  pleads  a  licence  from  the  lord  FetKenve4i, 
to  put  his  catde  there,  but  does  net  aver  there  is  fufficient  common  left  ^-  ^"  !*^Jf 
for  the  commonersy  and  therefore  adjudged  no  good  plea ;  and  tho'  it  llsLt  I^m 
was  •bje^d,  that  the  plauitifF  might  reply  and  (hew  that  there  was  Aa\<m  upom 
not  enough,  yet  it  was  agreed  that  he  need  not,  the  declaration  as  to  '*'  ^^fi  ^ 


that  being  fall  enough,  and  it  being  the  very  gift  of  the  aftion,  the  g^aMtbT 
defendant  ihould  have  pleaded  it.    2  Mod.  6.  HilL  26  U  27  Car*  2.  lord^  tin 
C.  B.  Smidi  V.  FevereL  i^^'J^ . 

muft  parti- 
cularly jfl&ew  tbi  furcbsrgu    %  Mod*  7.  per  curiam  1a  &.  <S«> 

35*  A  commoner  brought  an  a£Uon  upon  the  cafe  for  eatingup  his 
cpmmony  and  declar^dy  that  he  was  feifed  of  Btack-acre  to  which  he  had 
common  appendanty  &c.  Excepdon  was  taken,  becaufe  he  did  notjhew 
what  tide,  or  what  eftate  he  had  to  or  in  Blaci^acre;  but  it  was 
over-ruled,  for  that  it  was  but  a  poiTeflbry  adion,  and  his  feifin  (^ 
Black-acre  but  inducement.  Freem.  Rep.  458.  pL  624.  Mich.  i677« 
Anon. 

36.  Adjudged,  that  if  a  man  has  common  for  a  certain  number  of 
catde  belonging  to  ayard^landy  he  need  not  Jay  levant  upon  the  yard- 
land;  fed  aliter9  if  it  were  for  a  common  fans  number.  2  Mod 
185.  Hill.  28  and  29  Car.  2.  B.  R.  Stevens  v.  Auftin. 

37.  In  replevin,  the  defendant  avowed  for  damage  fealant  on  his  3  T^er.  104. 


aonfusvit  \ 


26  Common* 

•nd  tho'  2  confuevit ;  for  a  commoner  cannot  juftify  to  diftrain  the  beaft  of  i 
precedents  ftrarigcr,  without  (hewing  how  he  is  damnified  in  his  common.  3 
ftToM^out  Salk.  94.  pi.  9.  Woolfton  v.  Slater. 

ofRaftai** 

Entrfes^  and  the  other  out  of  C'^ke^s  Entries  to  the  contrary,  that  the  court  took  no  regapd  to  them^ 
they  being  without  argu men c,  and  they  took  the  iaw  to  be  all  one  in  aT»wry  as  in  anions  on  the  ca^c, 
that  commoners  cannot  dillr.\in  &ny  more  than  they  can  have  a^ion  on  the  cafe^  without  all^iBgy  trac 
Kc  is  damaged  in  the  common.  ' 

Skinn.  137.      38.  In  repltvh  for  6  cows,  the  defendant  avows  for  damage feafant^ 
tt  ^v^Tre-  p'^^'^^^ff  replies  afeifin  of  certain  landsj  and  a  right  to  common  ofpaf-^ 
^ian/s.  c.  ture  for  heafts  levant  and  couchant  on  thofe  lands ;  and  thofe  6  cow^ 
adjudged  for  being  his  cattle,  and  levant  and  couchant  there,  he  put  them  in,&c* 
the  detend-  "Defendant  rejoins  with  an  abfque  hoc,  that  thofe  were  the  proper  cattle  of 
the  plaintiff  levant  and  couchant  on  thofe  his  lands  j  demurrer  thereto  ; 
the  court  held  the  traverfe  good,  and  the  judgment  was  for  the  avow- 
ant.   2  Show*  328, 329.  pi.  337.  Mich.  35  Car.  2.  B.  R.  Manneton 
V4  Trcvilian. 
And  in  fuch      39.  In  cafc  againft  J.  S.  for  putting  his  cattle  into  the  common, 

__  -a:^_  r    rt-    *  f  .L       1 ^1 ^i_  _     L  /•    /♦•     • 


tbargemuji  -  ^  . 

htfixrt'lcu-  commoner;  but  the  lord  may  put  into  the  common  beafts  of  warren 
^''Vtfi,,^   as  well  as  other  bcafts.     i  Lutw.  lOi.  107.  Hill.  6  W.  3.  Hafard  v. 

/irr/;,  that     p,  .1  i  J 

the  copy-     ^antreu* 

holder  cowld 

Aot  enjoy  his  common;  hut  the  plaintiff  nted  tiot  fliew  the  furchai^e  particularly  agairfi  afiranger, 

a  Mod.  6.  7.  Hill.  26  &  27  Car.  4.  C,B.  Smith  v.  Fevcrcll.— Frecnii  Rep,  19c.  pi.  194.  S.  C. 

Held  xh\t  in  a^ion  for  patting  in  cattle  whereby  he  could  not  enjoy  his  coihmon  in  tarn  amplo,  &c. 

xnd  the  defendant //rtf^ii  thi  iictnu  of  the  tordy  he  ought  to  aver  that  there  was  fufficient  common 

lett. 

£  27  ]  40.  Common  was  claim'd  thus,  viz.  a  tempore  fraSfionis  campi 
(it  being  a  common  field)  until  &c.  After  verdift  for  the  plain- 
tiff, it  was  moved  to  be  infenfible  and  uncertain  what  common  was 
here  claim'd  5  and  though  a  fradtione  campi  may  be  an  expreffion  iij 
the  country,  yet  the  law  knows  not  the  meaning  of  it,  and  Holt  Ch. 
J.  was  of  that  opinion,  but  Gould  J.  held  it  well  after  verdlft^  though 
it  had  been  ill  on  demurrer ;  but  Holt  Ch.  J.  (aid,  the  verdift  can- 
not aid  a  fhing  unintelligible ;  for  it  has  only  found  the  common 
as  the  plaintift  has  replied ;  fed  adjornatur.  Ld.  Raym.  Rep.  645, 
Hill.  I3'W.  3.  Hockley  v.  Lamb. 

'41.  In  trelpafs  againjl  a  commoner^  he  may  plead  not  guilty j  and 
give  his  right  of  common  in  evidence^  cited  by  Holt  Ch,  J.  to  have 
been  fo  held  ;  but  he  faid  he  cannot  think  fo,  but  he  ought  to  plead 
fpecially,  and  (hew  his  title  5  otherwife  of  the  lord  of  the  wafte,  he 
may  plead  not  guilty  and  give  his  tide  in  evidence.  2  Ld.  Raym. 
Rep.  1 1 34.  Pafch.  4  Annae,  in  cafe  of  Winton  Mayor  v.  Wilks. 

42.  A  man  that  claims  common  in  another  man's  land  muji  fet 
forth  a  title ;   but  one  that  is  in  poffeffion  need  not  fet  out  a  title. 
11  Mod.  53.  pi.  29.  Pafch.  4  Anna;,  B,  R.  Anon, 


againft 


(Sottnnoit^  2^ 

ftgainft  him ;  for  without  a  particular  danage,  a  commoner  cannot  urged,  tiuc 
diftrain  the  cattle  of  a  ftranger,  nor  can  he  have  an  action  upon  the  ^^^  ^«* 
cafe^  without  faying  that  he  could  not  otherwife  enjoy  his  common,  "^i?'?'* 
And  here  it  was  held,  that  communia  did  include  the  place  in  which  the  place"'* 
&c.  fo  that  if  this  be  th^.fenfe  of  the  word  in  any  cafe,  it  fhall  be  but  the  right 
here  fo  intended  after  a  verdift  j  the  fame  anfwer  ferves  as  to  the  ?^^'^^^^^^ 
Word  terray  and  it  fliews  that  it  is  taken  in  the  fenfe  of  the  word,  right*b^ing 
which  is  not  To  proper  and  ftrift  as  the  other,  (i.  e.)  it  is  not  fo  » thing  of 
formal,  and  uncertainties  are  always  help'd  by  a  verdict,     Trin  *"'"<^ofpo* 
k  Mich.  12  Ann.  B.  R.  Jackfon  v/Lamack.  '  '^J^  ;;^"2« 


was  no  more 
.  capable  of 


being  iilclbfed  than  a  rent,  but  [m  the  margin  fayi,  that]  judgment  in  C.  B.  was  aflinned,  betaufe  th« 
word  communia  ufeJ  in  the  declaration  does  in  common  parlance,  and  in  a^a  of  parliament  figmfv  a 
common,  though  in  legal  proceedings  it  is  generally  ufed  for  an  incorporeal  right. 

(I.  a)   In  Grofs,  &c.    Pleadings. 

1.  T  N  trefpafs,  the  defendant  juftiJUdfsr  common  appendant  by  pre^ 
fiription.     The  plaintift'  faid,  that  de  fon  tort  demcfne,  abfque 
hoc  that  the  defendant  had  common  there,  and  fo  to  iilue  without 
argument.    Br.  De  fon  tort,  ice*  pi.  43.  cites  22  AflT.  42. 

2.  Affifc  of  common  by  the  parfon  of  I),  and  made  his  plaint  of 
common  in  grok,  and  that  be  and  his  predece/fors^  parjhns^  have 
been  feifedof  lapd^  &c.     The  defendant  faid^  that  never  feifed  as  in 
grofsy  and  if  Sec.  feifed  as  appendant  at  his  wil/j  and  it  wis  accepted    ' 
for  a  good  plea.     Br.  common,  pi.  44.  cites  33  AIT.  9. 

3'  Trefpafs  of  trampling  his  grafs ;  Moile  faid,  that  the  defendant 
is  fiifedof  fucb  a  houfe^  and  he  and  all  thofe  whofe  eft  ate  he  has  in 
the  hokjej  have  had  common  in  the  place  where  &c.  time  out  of 
mind,  tor  20  beafts,  by  which  he  put  in  1 2  beafts  to  ufe  the  com- 
mon. Judgment  &c.  Per  Newton,  the  prefcription  is  not  good } 
for  he  ought  to  claim  as  common  appendant^  or  common  in  grofs^  and 
he  does  not  (hew  that  this  is  common  appendant,  nor  does  he  ciaim 
the  commoh  as  for  beafts  levant  and  couchant  upou  the  faid  hbufe, 
nor  that  he  ought  to  have  common  by  reafon  of  the  faid  houfe^  and  he  ^  ^  J 
cannot  claim  as  common  in  grofs,  if  he  does  not  fay  that  fuch  a  one, 
and  all  his  anceftors  have  had  fuch  common  time  out  of  mind  in  the 
faid  foil,  who  has  granted  to  the  defendant  the  common.  Br.  pre- 
fcription, pi.  26.  cites  22  H.  6.  42. 

4.  In  trefpafs  for  depafturing  his  clofe  with  (heep,  &c.  the  deftn-^ 
dsLtitjuftifiedy  far  that  the  prior  ofD.  was  feifed  in  fee  of  BL  acre  in 
D.  and  of  the  pafturage  in  the  place  aforefaidfor  all  fhcep  levant  and 
€ouchant  in  Bl.  acre  at  all  times  in  the  yeaf.  After  judgment  for 
the  defendant,  it  was  affign'd  for  error,  that  the  defendant  did  not 
intitle  the  prior  to  this  common^  either  by  grant  or  prefcription^  and 
this  hnng  2L  prof  t  apprender  in  alieno  Jolo^  none  can  intitle  himfelf 
by  the  eourfe  of  the  common  law,  but  by  one  of  thofe  means,  and 
this  pafturage  is  only  in  nature  of  common.  But  it  was  anfwered, 
and  the  court  inclined,  that  1 10'  pafturage  claimed  for  ftieep  levant 
and  couchant  upon  the  del^ndant's  land  is  common  appendant,  and 
cannot  be  fevered  from  the  foil  by  j^rant,  and  then  to  t^refcribcVor  it 


IS 


88  Common. 

19  not  good ;  but  tfao'  it  be  not  good  at  common  law,  yet  Aejfaiuff 
31  if.  8.  mahs  it  good  by  pleadings  that  the  prior  was  feifed  thereof 
in  fee  at  the  time  of  the  dijfolution,  Cro.  C.  542.  pi.  7.  PaTch.  15 
Car.  B.  R«  Daniel  v.  the  earl  of  Hertford. 

(K,  a)    Prefcription.    Pleadings. 

I.  ^Refpafs  of  feeding  his  grufs ;  Ae  defendant  faid^  that  he  and 
^  his  predeceflbrs  have  had  and  ufed  common  in  the  place  &c. 
es  appurtenant  to  a  houfe  and  100  acres  of  land  in  H.  time  out  of 
mind.  The  plaintiff  faid^  that  the  place  is  his  feveral^  abfque  hoc 
that  the  defendant  and  his  predeceffors  ever  had  common  there  appur^ 
^  tenant  to  their  franktenement  in  H.  modo  ^  forma^  and  becaufe  this 
traverfe  goes  whether  he  had  common  there  or  not,  which  is  to  the 
rights  as  in  quo  jure,  where  this  adion  is  to  try  the  pofleffion, 
Thorpe  drove  him  to  try  the  ufage^  by  which  the  plaintiff  traversed 
the  ufage;  quod  nota.  Br.  traverfe  per  &c.  pi.  169.  cites  22 
Aff.  63. 

.  2.  In  affife  of  common  of  pafture  appendant  &c.  the  defendant  faidy 
that  the  villofD.  where  he  claims  common j  and  the  villofC.  to  which 
he  claims  it^  do  not  intercommon^  by  which  the  plaintiff prefcrib*d^  and 
good,  and  ifllie  may  be  taken  in  affife  upon  the  prefcription.  Br. 
prefcription,  pi.  90  cites  30  AiH  42. 

3.  In  trefpafs,  commoner  jujitfied  the  taking  of  heafts  by  cuftomy 
becaufe  the  cuftom  is,  that  none  jhall  put  his  heafts  there  after  the 
corn  cut  and  carried  away  till  Mich,  and  becaufe  the  plaintiff  put 
his  beafts  there  he  took  them,  &c.  and  faid,  that  he  was  lord  of 
the  vill,  and  the  other  faid^  that  the  ufage  extends  as  well  to  the  lord 
as  to  other  men^  and  the  others  contra.  Br.  cuftoms,  pi.  9.  cites  4$ 
E.  3.  23. 

4«  Where  the  defendant  jvftifies  for  common^  by  prefcription^  for 

all  manner  of  beajis^  it  is  no  replication^  that  he  has  common  there 

for  all  beafts  except  Jheep  and  hogs^  but  (hall  traverfe  alfo,  abfque  hoc, 

that  he  has  common  with  all  mamier  of  beafls  modo  &  forma,  &c, 

Br.  traverfe,  &c.  pi.  148.  cites  J4H.  6. 6. 

Bendl.  74.        5.  If  a  man  has  common  in  a  waft e  for  100  Jheep^  as  appurtenant 

frch^*  and  ^  ^  ^^^J^  and  certain  land,  and  zSXJtx  purchafes  another  houfe  and  landj 

6.  P.'&N?.  '^  "^^'^^  '^  common  appurtenant  for  another  loo  Jheep  by  prefcription^ 

the  s.  C.     he  muft  in  pleading  make  2  feveral  prefcriptions  to  the  faid  froeral 

lieM  accord-  houfes  and  lands  for  the  200  fheep,  and  not  join  rfiem  both  together 

"^  ^'         for  they  are  2  diftinft  commons.    D.  264.  a.  pi.  co,  Trin.  4.  &  c  P 

[  29  ]  &  M.  Bafket  V.  Mordant.  ^  -•■      o     • 

6.  If  A.  feifed  of  20  acres^  to  which  common  is  appendant^  Enfeoffs  B. 

of  10  acres,  and  B,  is  to  prefcribe,  he  muft  prefcribe  fpecialfy^  vix.  to 

have  common  in  the  whole  till  fuch  a  day,  and  then  flieW  the  purchafe 

of  part,  and  that  from  that  time  he  has  put  his  beafts  into  the  refidue, 

pro  rata  portioned   per  cur.    4  Rep.  37.  b.  38. a.  Mich.  26  and  27 

£liz.  B.  R.  in  Tirringham's  cafe. 

OoMlb.123.     7.  In  cafe,  the  plaintiff  declar'd,  that  ufttatumfuit  within  the  ma- 

hX'r.     ^^^^  ^^^'  ^^^.  ^^PS^^^i^r  within  the  manor  Jhould  have  common^  in 


(uc\i  a  wafte  of  the  lord^s  for  twojheep  for  every  acre  of  arable  lani^  Barker. 
end  that  the  defendant  {the  lord)  had  digged  holes  and  burrows  therein  S.  C.  Fen- 
for  conies  J  and  fohad  difturbed  him  of  hrs  common;  it  was  objected  ^  ^^^* 
that  aprefcripdon  by  the  copyholder  againft  the  lord  is  not  allow- ^dde^rnSy* 
able;  but  the  court  held  the  prefcription  was  good,  for  where  thenotpRfcrib4 
prefcription  is  againft  the  lord  himfelf,  there  it  is  to  be  laid  by  way  of^^^  j"  ''«*** 
ttfage\  otherwifc  where  he  prefcribes  againft  a  ftraneer,  there  t^he^^^^"  *^' 
prefcription  ought  to  be  alledged  in  the  \ord.     Croi  L.  390.  pi.  12.  cafe  iheloni 
Pafchs  37  Elizi  B.  R.  Pearce  v*  Bacon.  pw>  tempore 

being  party 
to  the  a^on,  he  doubted  whether  this  will  alter  the  a£^Ion  \  but  ^r  Glanvjie^  thj*  the  copyholder 
kazmot  prefcribe  but  in  right  of  hii  lord,  yet  by  way  of  ufage  as  thli  cafe  i»,  it  ha<  beea  adjudged  that 
be  may  make  hit  title. 

8.  One  prefcribed  for  coihmon ;  'twas  foUnd  that  he  had  dommon  There  is  a 
by  prefcription  paying  a  penny ;  adjudged  that  this  wa^  an  entire  plains ^'/i^* 
prefcription,  whereof  the  payment  of  the  penny  is  parcel,  and  ought '^[^^^^^5 
to  have  been  entirely  alledged.     Cro.  £.  546.   ph  4^4  Hilh  29  a  cafe  ad- 
EHz.  C.  Ba  s(>2*  pl»  21*   Fafch*  39  Eliz.  C.  B*   Lovelace  vJ»d«c<*»n 
ReignolcU.  •  "--^-J- 

holder  pivfcribed  to  have  conimofi  in  the  1otd*s  laftd,  and  it  was  traTerfed  and  found  that  be  had  com<i 
mon  acobrding  to  his  preicriptoni  and  'c\iras  further  found  that  the  copyholders  in  the  fame  manor 
had  ufidtofay  to  the  lord  fro  tadtm  commtinid  uram  ga/linam  &  fvhfy*  or'a  ptr  arnttm,  and  ad- 
judged that  the  prefcription  was  well  pleaded  j  for  there  were  %  prej'irip  ivts,  one  for  the  commoner^ 
the  other  for  th^  brd,  and  fo  'twas  (ufhcient  fur  th^  commoner  to  a  Ulr^n  ihe  preTription  for  th4 
tommbn^  and  AefiA  not  meddle  v-ith  rhe  other,  and  the  Anding  the  prcKr'tption  on  the  lord*spartia 
not  materiaL    Cro.  £«  563^  in  the  cafe  ot'  Lovelace  v.  ReignolJs. 

9.  A  prefcription  for  the  inhabitants  of  the  vlll  of  Dale  to  have 
common,  is  a  void  prefcription.  Arg.  2  Bulll.  87.  cites  it  is  ad-* 
judged,  Trin.  2  Jac.  Ci  B.  Tinnery  v.  Fifnen 

10.  Intrefpafs,  tiie  dckndsLiitjii/Ii/ies  for  common  for  all  his  beafts 
levant  and  couchant  in  the  place  iffc*  by  prefcription^  and  put  in  bis 
cattle  utendo  communiai  Exception  was  taken,  that  he  did  not  avei^ 
that  his  cattle  wefe  levant  and  couchant ;  fed  non  allocatur ;  for  the 
want  of  averment  is  helpM  by  the  ftatute  of  Jeofails ;  and  Judgment 
for  the  defendant.     Cro*  J.  44.  pi.  I  a.  Mich.  2  Jac.  B.  K.  Franc© 

Vk  Trineer. 

11.  Replication  in  avowry  pxckrihcd  to  have  common  appurtenant^ 

but  doth  notjhew  and  aver,  that  the  cattle  were  levant  and  couchant 
upon  the  land  &c.  and  for  that  it  was  held  to  be  naught  by  the  court  j 
and  cites  15  E.  4.  32*  Nop  145.  JeiFry  v.  Boy$. 

12.  The  cuflom  ot  a  manor  was,  that  every  tenant  for  Wfs  of  an  1  Brtwn* 
ancient  tenement  and  dofc  within  the  (aid  mahor,  Jbould  have  com^  t^^^^i^ 
niol!  of  turbary  &c.     An  ancient  tenement  and  clofe  were  fevered 

from  the  manor,  and  the  inheritance  of  the  faid  tenement  &c.  and 
alfo  of  the  manor  coming  to  A.  He  granted  the  meffuage  &c.  to 
the  defendant,  with  all  commons  appurtenant  to  the  faid  meffiiage 
&c*  In  trefpafs  for  taking  turf  the  defendant  pleaded,  and  juftiSed 
by  an  ttfitaiumfuit^  that  it  had  be^n  there  ulcd  time  out  of  mindy 
that  every  tenant  for  years  of  Wf.  ufed  to  have  common  of  turbary  [  30  ] 
&c.  and  that  the  meffuage  i^c,  was  an  ancient  mcffuagCy  and  the 
feme  granted  unto  him  with  all  commons  appurtenant  to  the  fame  &c. 
It  was  clearly  agreed  by  all  the  court,  that  this  prefcription  fo  laid 
Vol.  V.  D  with 
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with  an  ufitatumvn&  not  good,  and  judgment  was  gi\ren  for  thd 
plaintiff.     Bulft.  17.  Hill.  7  Jac.  B.  R.  Grymes  v.  Peacock* 

13.  if  ?i  copyholder  prefcribes  to  have  common  in  the  foil  rf  %  S» 
he  ought  in  this  cafe  to  prefcribe  in  the  name  of  the  lord.  But  if  he 
prefcribes  to  have  common  in  the  lordPs  wafte^  then  his  prefcription 
is  to  be  with  a  ufitatumfuit.  Per  Fleming  Ch.  J.  Bulft.  19.  Hill. 
7  Jac.  in  cafe  of  Grymes  v.  Peacock. 

14.  Prefcription /^r  every  houfholder  to  have  common  in  alieno 
folois  not  good,     fiulft.  183.  Pafch.  10  Jac.  Ordway  v.  Orme. 

Bfownl.  15.  It  was  iniifted,  that  in  pleading  common  it  muft  appear^  that 

t-jx.  Rich-  the  place  in  quoy  &c.  eft  infra  maherium^  becaufe  the  cuftom  of  the 
Young.s.c.  ^2.hor  Can't  extend  out  or  the  manor^  but  he  ought  to  prefcribe  in 
but  no  refo- the  lord  of  the  manor  ^  curia  adviiare  vult  Hob.  286.  pi.  37 1« 
lution.         Trin.  1 6  Jac.  Roberts  v.  Young. 

aRoll.Rcp.  16.  In  trefpafs  &c.  for  chafing  his  gelding,  the  defendant  jufti- 
J73.  Anon,  fied  for  damage- feafant  as  in  his  freehold  j  the  plaintiff  replied,  that 
?•  ?*'  *"*L  he  was  feifed  of  a  meffuage  and  fuch  lands  in  M.  in  fee,  and  fo  pre- 

fecms  to  be    -  -"..      ,  ,  "         °      .        r         t     *  i  «  • 

s.c.and  icribcd  to  nave  common  m  the  place  where  &c.  pro  25  magnts 
Bridgman  averiis^  every  year  after  May  day^  and  therefore  put  in"  his  gelding 
faid,  that  all  ^^  ^j-^  ^j^  common.     It  was  moved  in  arreft  of  judgment,  that  his 

manner  of,  iir  -i  J**'., 

bcafts,  be-  plea  was  not  good,  becaufe  uncertain  what  were  magna  avcria\  but 
/ides  fliecp  adjudged,  that  it  may  well  be  intended  horfes,  oxen,  kine,  and  other 
lin**7*^/haU  ^"^^  Commonable  beafts,  which  are  known  among  the  people  there 
beta'iied  by  fuch  common  phrafe,  and  iffue  be  join'd  and  found,  it  is  good 
magna  a-  enough.  Cro.  J.  580.  pi.  10.  Trin.  18  Jac.  B.  R.  Standred  v» 
^"'*-  Shoreditch.. 

SC.  cited  17.  In  replevin,  the  plaintiff  prefcribed  to  have  common  for  a 
by  the  re-  mcfiuage  and  2  acres  of  land  in  a  field  called  W.  ubicunque  &  />£/?- 
Lutw.^*  ^«^w  Wtf^/e?  ^  A^rW /^/V^^OT  rr^wfi^,  be  cut  and  carried  aii; ay ^  until 
470.-I111  the  faid  field,  or  any  part  thereof,  be  refown,  and  that  ante  tempus 
trefpafs,  the  quo  &  poftquam  the  corn  in  the  faid  field  was  cut  and  carried  away, 
fuftlfied  for  ^^  P"^  ^^  ^^^  cattle,  &c.  and  becaufe  he  Hiev/eth,  that  ante  tempus, 
damages  ^^^  ^^^  not  Jhew  in  which  year  the  field  was  fowny  and  the  corn  car' 
feafant;  the  ried  away^  nor  fhews,  that  the  field  was  not  refown^  nor  any  part 
h*i*?rfica  ^^^^^^f>  ^*^^  ^^"^  ^^  is  not  within  his  prefcription,  it  was  adjud^d 
tbn'/rf-  ^°^  ^^®  defendant.  Cro.  J.  637.  pi.  8.  Pafch.  20  Jac.  B.  R. 
jcrihtifor    Jackfoii  V.  Bell. 

(ommon  until  ' 

the  field  viai  fowf,  and  after  it  watf^ivn^  &  pofl  hlada  Mia  mejfo  until  it  wat  fown  agatn  ;  and  upon 
demuiTcr  it  was  faid,  thit  this  prclcription  was  uureafanable  (vix.)  to  have  common  in  land  fcwn  j 
but  adjudged,  that  the  common  was  not  claimed  by  this  prefcription"  until  after  the  com  reaped. 
Vent.  ^i.  Pafch.  21  Car.  B.  R.  Walter  v.  Channcr. 

» 

for^c'^whcre'  ^^'  ^^  ^^^^  of  common  appendant  there  needs  no  prefcription  at  alh 
appe^dancy  ^ut  the  declaration  is  good  without  it.  Palm.  360.  Paich.  2i  J«c. 
wjs  aiicag'd  B.  R.  Carvil  v.  Holt. 

in  the  de- 
claration to  be  to  the  fclte  of  the  manor  and  other  lands,  and  the  plamtifF  did  not  prefcribe  for  th» 
otiier  lands,  but  only  in  the  fcite,  it  was  adjudg'd  for  the  plaintiff.     Pahn.  360.  S.  C. 

aRoU.R^p.  19:  In  cafe  the  plaintiff  declared,  that  diu  fuit  £sf  adbuc  fei/tus 
aJjud^c'd..L  ^^iA^^  of  an  houfe  &c.  and  fo  prefcribed,  that  he,  and  all  thofe  whoie 
pahu!  26S.  eftate  he  had  in  the  faid  hyufc  &c.  had  ufcd  to  have  coaunon  in  tiie 
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^Vafte  cf  L.  and  that  the  defendant  &c.  made  c^oney-harroughs  in  OMtW  y. 
the  wafte,  quorum  quickm pramljTirum  (not  faying  pratextu)  he  loft  ^«'*»  s»  c. 
his  common.  *  After  judgment  for  the  plaintiflF  error  was  affigned,  thi"d-^rn-^' 
that  diufeifitus  was  not  good,  for  that  may  be  as  well  one  year  as  40 )  dant.-.— 
and  the  word  ("^rtr/^jffw/being  left  out,  the  declaration  is  uncertain,  ^"^^^  3X9* 
both  as  to  the  time  and  damages ;  and  therefore  the  judgment  was  ^*^s  *p^' 
reverfed.     Godb«  347*  pL  442.  Trim  21  Jac.  B.  R.  Lee  v*  Griffel.  docs  not  ap* 

pear. 

io.  12.  pi.  13.  Mich.  iS  Jac*  C.  B«  S.  C.  but  S.  P.  does  not  appear.-— Win.  x6.  Grice  v.  Le^ 
f  ich*  19  Jac.  in  C.  B.  S*  C.  Judgment  niH. 

♦[31] 

20.  Cafe  &c.  in  which  the  plaintiff  declared  and  prefcribed  for 
copyholders  of  30  acres  to  have  common  in  4  acres^  for  certain  heafts^ 
from  the  ijt  of  Auguji  to  the  feafl  of  All  Saints^  and  that  he  was  a 
copyholder  of  30  acres ;  and  that  the  defendant  on  the  ift  May  had 
inclofed  the  faid  4  acres  &c«  After  verdict  i  and  it  was  moved  in 
arreft  of  judgment,  that  the  plaintiiF  ought  to  have  pfefcribed  for 
cattle  levant  and  couchant ;  fed  non  allocatur,  becaufe  he  had  pre* 
fcribed  generally.  2  Roll.  Rep.  379.  Mich.  21  Jac.  B.  R.  Cplfon 
V.  Perry. 

21.  In  cafe  for  the  making  of  a  coney* burrow  in  damage  of  his 
common^  the  plaintiiF  prefcribed  to  have  common  omni  tempore  anni^ 
and  fays  not  quolibet  anno ;  and  after  verdi(^  adjudged  good.  Hutt« 
71.  Mich.  21  Jac.  Bickner  v.  Wright. 

22.  Adjudged^  that  a  prefcription  to  have  common  for  all  his  cattle 
commonable  is  hot  good,  becaufe  he  may  in  fuch  cafe  put  in  as  many 
beafts  as  he  will ;  but  a  prefcription  to  have  common  for  his  cattle 
commonable^  levant  and  couchant  &c.  is  good.     Mar.  83.  pi.  1 37.    % 
Pafch.  17  Car.  B.  R.  Say's  cafe* 

23.  In  pleading  prefcription  for  common  it  muft  be  alledged  for  The  want 
beafts  levant  and  couchanty  Or  otherwife  the  bar  is  ill 4     a Lutw.  ge^Ji'de*!!* 

1359.  Hill.  2  &  3  Jac.  2.  Clerk  v.  Johllfton.  murrcr,  but 

cured  by 
Vcrdid.  Ler.   196.  Mich.  iS  Car.  2.  B.  R.  Ch^adle  v.  Miller.— -Sid.  ^13.  pi.  29.  Cheedley  ▼. 
Mellor,  S.  C.  adjudged  ■"       And  Icvancy  and   couchancy   is  not  fumcient  without  progeny  alfo. 
2  Show.  328.  pi.  337.  iMich.  35  Can  2.  B.R.  Manneton  v. 'Ircviilian.— But  ajjt/f/ii/^re^^r^y 
is  [tc  ieeois]  fufficienc.     See  2  Show.  329.  b.  C. 

24.  In  cafe  the  plaintiff  declared  upon  a  cujlcm  of  ccmmonfng  in 
fuch  a  place,  the  defendant  demurred,  for  that  the  cuftom  was  not 
well  laid ;  for  the  plaintiff  declares  of  a  cuJtom  of  commoning,  pro 
averiis^  vi%.  pro  equis^  bobusy  equabus  ^  puUis^  and  the  word  (pullis) 
is  of  an  uncertain  fignlficatipn  j  for  it  mayftgnify  a  calf^  a  la7nb^  or 
any  other  young  beafl  crfowl^  and  23  Car.  Segar  and  J)yer's  cafe  was 
cited.  The  court  held  the  exception  good,  and  i>iid,  that  is  un- 
certain what  is  meant  by  the  word  (pullis),  and  faid,  that  if  the  pre- 
fcription had  been  pro  omnibus  averiisy  it  had  been  good,  and  the 
Viz.Thould  have  been  voidj  but  here  it  is  only  pro  averiis;  there- 
fore nil  capiat  per  billam.  Sty.  289.  Trin.  165 1.  B.  R,  Chapman 
V*  Brook.  • 

25.  PhmtiR  prefcnb'dfor  all  the  copyholders  of  Bl.  Acre  in  the 
manor  ofD.  to  have  common  in  A,  The  defendant  demurred,  for 
that  the  plaintiff  ihould  have  prefcribed  in  the  lord's  name,  A.  be- 
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ing  out  of  the  manor;  bat  the  truth  being  that  A*  waf  anciently  parcel 
and  lately  fevered  by  the  lordy  the  court  held,  that  this  doe^  not  de- 
ftroy  the  cuftom,  but  that  the  copyholder  ought  to  prefcribe  ftecial- 
ly^  that  talis  confuetudo  fuit  tillfucb  a  day^  and  that  after  the  lord 
granted  J.  over^  i:fc.  as  in  Luttercll*s  cafe  on  the'  charge  of  a  cor- 
poration. Keb.  652.  pL  28.  HilL  15  &  16  Car.  2.  B.  R.  Davy  v. 
Watts. 

26.  In  trefpafs  the  defendant  juftifiedxlamage  feafant,  the  plaintiff 

prefcribed  for  common  quibujlibet  duobus  annis^  that  the  ground  was 

Jown  with  corny  injimul  concurrentibuSj  when  it  was/own^  and  after 

the  mowing  of  the  faid  corn  till  it  wen  refown^  which  per  Bigland  is 

t  32  J    a  void  prefcription,  being  as  well  for  the  time  that  the  ground  is 
fown  as  not|  fed  non  allocatur  efpecially  the  trefpafs  being  laid  in  a 
fallow  year  \  and  judgment  pro  plaintiiF.    2  Keb.  491.  pi.  41.  Pafch» 
21  Car.  2.  B.  R.  CImdIer.  v.  Melland. 

27.  There  is  a  difference  in  prefcrtbing  for  common  appurtenant  and 
common  in  grofs  fans  number  in  a  natural  perfon.  As  to  common  ap- 
purtenant a  raaxijhews  hisfeifm  in  fee  of  land  to  which  he  claims  his 
common,  and  then  fays  quodipfe  ^  omnes  illi  quorum  Jiatum  ipfe  ba^ 
bety  in  the  fame  land  de  temps  &c.  habuit  communiam  pafiura  in  the 
place  whercy  &c.  prfi  averiisfuis  levant  £sf  couchant  on  the  land  to 
which,  &c.  but  the  prcfcription  for  common  in  grofs  is  where  one 
lays  no  feiftn  of  any  land,  but  fay s^^  ^od  ipfe  ^  omnes  anteceffores  fui 
quorum  heres  ipfe  efl  de  temps  dont^  t^c.  have  had  comnion  in  theplace 
whercy  &c.  pro  omnibus  averiisfuis^  without  referring  to  any  land, 
and  without  faying  levant  an4  couchant,  becaufe  there  is  no  land  on 
which  they  may  be  levant  and  couchant,  or  to  which  the  common 
ihay  be  appurtenant ;  per  Saunders  counfeL  sArg.  i  Saund.  34^« 
346.  Mich.  21  Car.  2#  in  cafe  of  Mellor  v.  Spateman. 

Vauchi^t  ^^*  ^^^  cu/lomary  tenants  of  a  manor  may  allege  a  cuflom  pro  fola 
Mich.  20.  ^  feparali  pafiura  in  &c.  quolibet  anno  per  totum  annum,  &c.  but 
t7Lt.%,c,l&.\i  2itiy  tenants  of  the  freehold  2X  common  law  will  claim  any  fuch 
North  J!*  profit  or  benefit,  they  ought  tojhew  their  eftates^  and  to  prefcribe  thf 
Ooe,  where  ^^^nc  ofthe  tenant  in  fee  by  a  que  eftate.  Arg,  2  Saund.  326.  Pafclu« 
the  plea  was  23  Car.  2.  in  cafe  or  Hofkins  v.  Robins. 

that  the 

freehold  and  cuftomary  tenants  have  had  and  enjoy'd  per  confaetudlnem  manerii  folam  &  fcparalem 
pafturam.  Exccrtion  was  taken  that  this  plea  did  not  fet  forth  the  cuftom  of  the  manor,  but  irapli-^ 
<itly,  and  that  it  was  a  double  plea  both  of  the  cuftom  of  the  manor,  and  of  the  claim,  by  reafon  of 
the  cuftom,  which  ought  to  be  fcvcral,  amd  the  court  ibaU  judgt,  and  not  the  Jury,  whether  tlis 
«taim  be  according  to  the  cuftom  alledgcd. 

29.  Trefpafs  for  taking  2  mares  in  B.  the  defendant  faid  that  the 
king  was  feifed  of  B.  and  he  took  them  damage  feafant  as  bailifF  to 
the  king.  The  plaintiff  replies  he  was  an  inhabitant  of  C.  and  that 
the  mayor  andburgefes  of  C.  had  common  ofejlovers  of  turfs  for  them 
and  for  every  inhabitant  to  burn  in  quibujlibet  mejfuagiisfuis.  Vaughan 
laid  tho'  inhabitants  cannot  prefcribe  for  common  in  their  own 
names,  they  may  be  capable  of  the  benefit  of  fuch  a  prcfcription, 
and  as  this  prcfcription  is  laid  for  the  mayor  and  burgefibs,  they  may 
prefcribe  for  them  and  for  the  inhabitants,  and  that  is  the  direflion 
'J:iven  in  15  E.  4.  29,  by  Litdeton,  judgment  was  given  for  the 
plaintiff.    Frecm.  Rep.  135.  Mich,  1673.    White  v.  Coleman. 

30,  Errg^ 


otntnon* 
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30.  Error  upon  a  judgment  in  C.  B.  where  the  plaintiff  declared  1  ]•.  148. 
in  an  ai^on  upon  the  cafe,  that  he  had  common  in  the  defendant's  ^-  ^'  J^i* 
lands,  &  habere  <iebuit,  &c.     The  defendant  demurred,  becaufe  nat  ^"j. 
fet  Ota  bow  the  plaintiff  was  intitled  to  the  common,  whither  bypro* 
fcription  or  otberwife  \  notwithftanding  which  judement  in  C.  B.  was 

for  the  plaintiff^  and  now  the  fame  matter  iiififted  on  for  error  here, 
and  the  court  doubted;  sdjornatur.  Vent*  356,  Mich.  33  Car.2« 
B.  R,  Bound  V.  Brooking. 

31.  Prcfcription  in  avowry  vns  pro  eommuni  paftura  inftead  of 
pro  communia  pajlura^  and  adjudg'd  iO.  3  Lev.  104, 105.  Mich.  35 
Car.  2.  C.  B.  Wooiton  v,  Salter. 

32.  In  trefpafs  &c.  the  defendant  juftified  damage -feafimt;  the     ».  . 
ip\^nXxS  prefcribed  for  common  for  Jheep  I  the  difendawt  tr overfed  ^A^  Bmgej  i?^*^ 
prefcription^  afld  the  jury  found  that  the  plaintiff  had  common  for  Lctr.  s.  C. 
Jheep^  and  a^ofor  cows  \  it  was  objeded  that  this  verdid  would  not  *  P®^  *^"^' 
maintain  this  prefcription,  becaufe  it  was  larger  than  the  prefcrip-  for  2^°' 
tion  pleaded  (  *but  the  plaintiff  bad  judgment.  4Mod,  89.  Pafch.  4  and  the  * 
W.  &  M.  in  B.  R.  Bridges  v.  Saer.  <^omm^  foe 

^  cows  are 

lereral,  diftin^^^  and  diftWent,— Show,  347.  Bruges  V.  Steer,  S.  C.  adjudged  for  the  pUiotifF.-- 
4  Mod.  89.  S.  C.  ad)udgM  for  the  plaintiff.  Carth.  119.  Bruges  v.  Searle.  S.  C.  and  the  court 
held  chat  it  was  a  general  Terdi^t  for  the  plaintiff,  and  the  finding  for  the  cows  is  furplufage  and  void  \ 
befides  as  the  a^Hon  was  brought  only  for  taking  flwep,  the  pUlintiff  might  well  abridge  his  picfcrip- 
tion  as  to  them  onl]r>  fince  nothing  elfe  was  in  difpuce^  and  Ending  at  to  ch«  cows  does  not  falfify, 
bat  ftan4s  w^U  with  the  prefcription. 

33.  In  cafe  it  was  held  that  a  prefcription  for  an  inhabitant  or  oc^- 
cupier  to  have  common  was  not  good,  whereupon  the  plaintiff 
brought  a  new  a£tion,  and  declared  upon  a  cuftom.  The  cafe  was 
argued,  and  the  court  inclined  againft  the  cuftom,  fed  adjornatur. 
Lord  Raym.  Rep.  405,  Mich.  10  W.  3.  C.  B.  Weekly  v.  Wild- 
man, 

34.  A  man  cannot  prefcribe  for  common  appurtenant  to  afarm^ 
becaufe  it  is  uncertain  what  a  farm  confifts  of,  whether  of  10  acres 
or  of  100  acres,  but  the  prefcription  ought  to  be  laid  to  a  mefuage 
and  fo  many  acres  of  land  \  but  if  there  is  an  ancient  farm^  and  the 
fame  lands  always  occupied  with  itj  a  man  may  have  common  of 
pafturc  to  dcpafture  his  cattle  tilling  that  farm;  per  Holt,  Ch.  J.  at 
Winchefter  affifes,  jo  W.  3.  Lord  Raym.  Rep.  726.  Hockley  v. 

Lamb. 

35.  Cuftomory  freeholders  may  prefcribe  for  common  by  a  que 
eftate.  2  Lord  Raym.  Rep.  1185,  Trin.  4  Anria,  in  cafe  of  Follet 
V.  Troake. 

[For  more  of  common  in  general^  fee  Aflions  (N.  b.)  AiSTe  (D)  Co- 
pyhold^ Inhabitants  (B)  Levand  and  Couchant,  Nu£mce,  Profit 
Apprcnder,  and  gtber  proper  titles. 
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fX^s.  Commoner. 
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(A)  Commoner.     [His  Intercft  in  the  Common  j 

and]  wAat  Things  he  may  do. 

Oro.J.195.  [i.TF  a  for// of  a  common  makes  coney^hurrows  in  the  common^ 
|1.  21.  Jl  andjiores  them  with  conm^  though  be  hath  no  warren^  yet  the 

Cry^"*  ^*  commoners  cannot  juftify  the  killing  the  conies  that  they  may  not  en- 
s.  c.  The  creafe,  to  the  prejudice  of  the  common,  Mich.  5  Jac,  B,  R.  bc- 
CourtoDthe  tween  Hodfon  and  Grijfel  adjudged.] 

firft  motion 

were  of  opinion  againd  the  plaintiff*,  becaufe  conies  are  ferx  naturae,  but  afterwards  all  the  jufticca 
adjudgM  iot  the  plaintiff;  for  a  commoner  has  nothing  to  do  with  tlie  land  but  to  put  in  his  cattle, 
and  may  not  meddle  with  any  thing  of  the  lord's  there,  and  as  the  lord  may  have  great  beafts  there, 
to  he  may  have  beafts  of  warren,  and  the  commoner  cannot  deflroy  them.i  Yelv.  104,  105.  Hod* 
defden  v.  Grefil  S.  C.  adjudgM  ;  for  tho*  the  owner  of  the  foil  has  no  property  in  the  conies,  yet 
{0  long  as  they  are  in  the  land  he  has  poffeffion,  which  is  good  againfl  the  commoner,  and  conies  are 
matter  of  profit  to  the  owner  of  the  foil  for  houfekeeping.  ■  Brownl.  zcS.  Holdefden  v.  Gielil, 
S.  C.  but  fcenw  only  a  tranflation  of  Yelv.— — Bridgm.  10.  cites  S*  P.  adjudged  Mich.  5  Jac.  and 
lecms  to  intend  S.  C'  '  S.  C.  cited  Lutw.  io8.  ■  The  commoner  may  have  action  on  the  cafe,  or 
an  aiCze  for  putting  the  conies  upon  the  land,  if  the  owner  of  the  land  leaves  not  fufficient  common* 
for  the  commoner^s  cuttle  i  but  he  cannot  juf^ify  killing  the  conies.  2Le.  aci.  203.  pi.  254.  Mich* 
^9  Elix.  B.  K.  Anon.— -— Godb.  .ia»-  pi.  144.  Hill.  29  Eliz.  B.X-  Coney's  cafe  feems  to  be 
S.  C.  and  adjudged  that  the'  commoner  cannot  kill  the  conies.-  4  Le.  '7.  pi.  3a,  Trin.  26  Eliz, 

Ould  V.  Conye.  S.  P.  adjudgM. 

•  [  34  ]    - 

jBulft.iic.  r^'  C-^'^^J  ^  the  lord  of  a  common  makes  coney^hurrows  in  the 
Carriii  v.  common,  and  ftorcs  them  with  conies,  by  which  the  commoners  can* 
Pack.  s.  C.  not  have  fufficient  common^  yet  the  commoners  cannot  jujlify  the  kit-' 
p1'(^vnuiT7  ^^^^  ^^  conies,  hut  ought  to  bring  their  affile  or  aSlion  againft  the 
Carriliv.  lord,  for  they  cannot  be  their  own  judges,  dubitatur,  Trin.  n 
5akcr.S.c.  Jac.  B.  R.  between  "^Carrel  plaintiff,  and  Park  and  Baker  de- 
ll^n'of  thf  Pendants.  Mich.  5  Jac,  B.  R,  between  f  ^^«  and  Grijfel,  per 
couri  i^emM  curiam. 

to  incline  tor 

the  phintiiT,  but  that  for  a  fault  in  the  p'cading  difcovcr'd  by  Haughton  T«  all  was  difcpntinaed. 

f  Cro.  J.  195.pl.  21.  S.  C.  adjiJ^'d. -ydv.  104,  105.  S.  C»  Uie  commoner  in  cafe  of  fur-i 

charge  may  have  a^on  on  the  cafc.^— ^Brownl  208.  S.  C.  &  S.  P. 

* 

aBum.u5.  ^2*  So  atthough  the  Jheep  of  the  commoners  are  killed  by  falling  into 
?ac!  c  anil  ^^^J^^^  coney-hurrows  fo  made  by  the  lord,  yet  they  cannot  jujlify  the 
V.  fack,  digging  of  the  land,  and  flopping  them,  for  the  caufe  aforefaiA  Trixit 
feems  to  be  u  Jac.  B.  R.  dubitatur.J 

the  cafe  in- 
tended Sc  S.  P.  there  a^jud^'d  for  the  plaintiff"*— —Brownl.  227.  CarriH  t.  Baker«  S.  C— — -See  thQ 
BOUi  at  pica  2« 

[4.  If 
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[4.  If  %  S,  hath  land  adjoining  to  the  land  of  J,  D,  in  tvhich  ow.  114., 

Z.  N,  hath  common  ofpajfurt^  and  jf,  S.  makes  coney-burrows  in  his  Felling  v.' 
nd^  and  Jiorcs  them  with  conies,^   which  come  into  the  land  of  y.  D.  ^anjjd on. 
7.  N.  who  hath  the  common  of  pafture,  cannot  there  kill  the  conies  5  jj^*^  *^^^ 
becaufe  he  hath  nothing  to  do  there  but  take  the  grafs  with  the  conic* «» 
mouth  of  his  cattle.     Mich.  43,  44  Eliz.  B.  R.  between  *  Bellowe  ^^^^  °^ 
<tnd  Loughdon^  adjudged,     Mich.  lO  Car.  B.  R.  between  f  Bverjley  Pofiublc  m 
and  IViikinfon  adjudged.     [But]  fuch  a  commoner  brought  an  ac-  deer,  and 
tion  upon  the  cafe  againjl  y.  S,  who  without  any  lawful  grant  or  ^^^  "'^^  ^^ 
prefcription,  hadf  ftored^tli*  land  adjoining  with  conies,    by  which  ^^  f^^f  *^^ 
the  conies  came  into  0[c  land  where  be  had  common,  per  quod  he  vermin 
Joft  his  common,  and  adjudged  that  the  a^ion  does  not  //V,  and  a  ^^'^^  "^*r 
judgment  given  in  banco  reverfed  accordingly  in  this  cafe  in  a  writ  Zcro^^E 
of  error,  and  the  court  gave  the  reafon,  becaufe  the  commoner  may  873.  pi.  i. 
kill  the  conies.     Intratur.  Hill.  8  Car.  B.  R.  Rot.  302.  J  ?•  c.  ad-' 

jodg'd  ac- 
cordingly.         S.  C  dtcj  Cro.  J.  pi.  ax.— S.  C.  cited  Yclv,  105.         a  Bulft.  ir6.  S.  C.  cited."     s 
Brownt.  2c8.  cites  S.  C. 

1"  J^-  356  P^'  5-  Hirdley  V.  Willdnron.  S.  C.  adjudg*d  for  the  commoner  in  C.  B.  but  that  judg« 
mcnt  was  reverfed  in  B.  R.— Cro.  C.  387.  pi.  io»  S.  C.  fays  the  cafe  in  C.  B.  pifled  fub  lilcntio, 
and  the  judgment  there  was  reverfed  in  C.  B.  ■  See  Tit.  A^ons.  (N.  b.)  pU  9.  S.  C.  ^cd  th« 
aocei  there* 

[5.  A  commoner  may  juftify  the  taking  of  the  cattle  ofajlranger  *  Br.  jufti- 
damage  feafant  upon  the  common,  is  his  own  name^  for  the  intereft  ^^^"°">  P^ 
which  he  has  in  the  common,  *  15  H,  7.  2.  b.  12,  13.  b.  per  cu-  s.'ci^Dr. 
nam.     14  H.  7.  3.  b.  Co.  9.  Mary's  Cafe,  112.  b.  f .  N.  B.  128.  common 
(CO  10  E.  4.  4.  13  H.  7.  IS.  b.  agreed.]  '^X\^A^} 

7.  13.  S.P.  but  he  ihali  not  have  a^ion  of  trefpafs,  nor  ihall  any  other  have  fuch  adion  but  the  pof^ 
ftftor  of  the  foil.— -9  Rep.  1 12.  b.  refolvcd,  and  the  court  faid  ic  is  evident  that  he  may  take  the  beaftt 
of  a  fbrangcr  damage- feafant,  And  cites  it  as  fo  held  in  24  £•  3.  42.  a.  46  11.  3.  23.  b.  15  H.  7.  2.  a. 
b.  &  12.  b.  S.  P.  admitted  by  Coke  Ch.  J.  a  Brownl.   148,  1^9.— —S.  P.  per  cur.  Yclv.  104, 

in  cafe  of  Hoddefden  v.  Grefjl.— Yelv.  130.  S.  P.— 2  Bulll.  X17.  S.  P.— ^>.  p.  agreed  Arg. 

Bridgm.  10. Godb.  123.  Arg.  S.  P.  cites  15  H.  7.— — Adjudg'd  that  if  the  caitle  of  a  ftrange^ 

cTcapes  in:o  the  common,  the  commoner  may  dizain  them  damage  fcnfatU  as  well  as  wlien  they  arc 
put  into  the  common.  Godb.  185.  pi.  265.  Hill.  9  Jac.  C.  B.  Moriis's  cafe,  9  Rep.  iia.  a.  in 
Mary^s  cafe.     S.  C.  refolvcd  accordingly. 

r  35  ] 

f  6.  If  there  be  a  cuj^om  that  a  clofe  ought  to  liefrejh  and  hained  in  trcfpafs 
every  fecond  ycar^  till  Lady-day^  after  the  corn  cut  and  carried  away^  for  taking 
aiid  y.  5.  hath  ufcd  time  out  of  mind  to  have  common  in  the  faid  clofe  ^^^l^^^y^^ 
after  Lady-day,  till  it  is  fowed  again  with  corn,  for  his  cattle  levant  the  lord,  the 
exnd  couchant  upon  a  certain  tenement,  as  appurtenant  thereto,  in  this  defendant 
cafe,  if  the  lord  of  the  foil  of  the  faid  clofe  puts  in  his  cattle  in  the  faid  i;;,^^^^^^^,' 
clofe,  againjl  the  cujlom,  when  it  ought  to  liefrejh  and  hained  by  the  the  lord  tiU 
cuftom,  the  faid  J.  S,  though  he  but  a  commoner,  yet  may  take  r--^--"^ 
the  cattle  of  the  lord  there  damage  feafant,  and  (*)  juftify  it  in  an  •F0I.406. 
adion  of  trefpafs  brought  againft  him  by  the  lord  of  the  clofe  where  ^  -^-  ^ 
jie  took  the  cattle,  for  the  common  will  be  the  worfe  if  the  lord  may  i^^^l\}^^ 
cat  the  grafs  before  the  common  is  to  be  taken  by  the  cuftom.  place  where^ 
Mich.   14  Car.  between  Trulock  and  White,  adjudged,  this  being  J-ntireiy  to 
moved  in  arreft  of  judginent.     Intratur.  Trin.  14  Car.  Rot.  1212.  Xwarj,  ^ 

3»  R» J  *^  ^*  com- 

mon to  the 
tenants,  plaintiff  then  can  put  in  3  horfes  on!y,  and  becaufe  the  ^amt'fFput  m  more,  the  defendant 
ib  a»  the  cj^misoDer  took  cht^i  di>auage  fc.  fant.     Fcnncr,  \i  JAlia.ns.  ana  C.  ooiu  held  luch  tifikkpg  da- 

P  4  !^  «agc 
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mage  feafant  good  j  for  by  the  cuftom  the  lord  is  tied  up  to  hit  ftint,  uid  the  commoners  have  no  oth«9 ' 
remedy  but  ^y  diftnining  ;  and  the  cuf^om  Kere  has  made  the  lord  at  mere  a  ftranger  as  afiy  oth^r 
perfon ;  but  the  Ch.  }•  and  Yelvcrton  doubted  thereof,  and  thought  the  defendant  .ihould  Ukewife 
Jiave  alledged  a  cuftom  and  ufage  alfo  to  diftrain  the  begfts  of  the  ]ord,  and  then  it  had  been  good« 
Yelv.  129.  Trin.  6  Jac.  B.  H.  Kenrick  v.  Pargitcr-n— — Cro.  Ja.  208.  pi.  i.  Kenrick  v.  Pargiter, 
S.  C.  the  court  divided  2  and  2,  and  Crook  does  not  mention  himfelfg  Brownl.  187.  S.  C.  feems 
a  tranflation  of  YelvertGn  i  .,  .Noy  130.  S.  C.  the  cuftom  to  ftint  the  lord  was  adjudged  good  | 
but  it  feem*d  that  the  cuftom  to  diihiiin  ti)e  cattle  of  the  Iprd  fhould  be  alledged. .  Cro.  J.  257^ 
in  pi.  X  5*  S.  C.  cited  p^r  cur,  as  refo|yed  that  one  man  may  prefcpbe  to  hav?  the  fol^  pafhirage  m  fucl|, 
a  place  from  fuch  a  time  to  fuch  a  time,  e^cluftve  of  the  owner  of  the  foil. 

It  was  agreed  that  if  the  lord  of  the  wafte  does  furcharge  the  common,  the  coipmoner  cannot  drivo 
hts  cattle  on  the  common,  or  dif^rain  them  damage-feaiant,  as  he  may  the  cattle  of  ^  ftranger,  but 
the  remedy  agai|ift  that  lord  is  eitl^er  an  aiTiCe  or  an  aStloa  0|i  the  (^fc.  Qodb.  182.  pi.  258.  Mid^« 
9  Jac.  Q.  ^.  Anon. 

[7.  A  comrmner  in  an  afiion  of  trefpafs  cann9i  jtf/Ufy  his  coming 
there  with  an  intent  to  put  in  his  cattle  there,  if  he  does  not  put  them 
in*  P.  17  Jac.  B.  betwec(i  Sir  Henry  Spilman  and  IfermiiagCj  adt 
judged.] 

[8.  But  the  commoner  moyiujiify  his  coming  to  Jet  if  the  pefflur$ 
in  it  to  befit  to  re:  'we  his  cattle,     F.  17  Jac,  B.] 
S  P.  by  [9'  I^*  ^^^  common  of  ejiovers  in  the  %uGods  of  J,  S,  afhd  y,  S* 

Popham,  cites  party  or  all  of  the  wood,  yet  I  cannot  take  any  part  of  thif 
>nd  judg-  ^Ich  is  (utj  but  fliall  be  put  to  my  affife  or  cafe,  as  my  eftate  is, 
Srdindy.  ^'  ^7  J^^'  ®»  between  $ir  fienry  Spilman  and  Hermitage^  per  cut 
Cro.  E.Sao.  rlam.J 

pi.  X4,Parch. 

43  Ei:»  B.  R.  Baflet  t.  Maynard.  ^-S.  P.  rcfolvcd.  5  Rep.  2;;.  a.  Pafch.  43  Eli*»  B.  |l.  Sir  Thq. 

Palmer's  cafe.  S.  C— Mo.  691.  pi.  955.  S.  C.  adjgdgM  in  B.  R.  and  affirmed  in  the  Exchequer- 

Cbamber.T^ S.  C.  cited  Yclv.  188.  per  cur S.  C  cited  Brownl  220.'!— y — If  a  man  hat 

Summon  of  eftovers  in  the  wood  of  another  in  fee,  or  fur  life,  and  the  owner  of  the  wood  or  any  other 
cuts  down  all  the  w.)od,  he  who  ought  to  hiive  the  eftoyers  (hall  have  aflife,  for  it  is  a  diiTeifin  of  hif 
common,  cites  F.  N.  B.  58.  159  and  if  he  has  only  a  term  in  the  eftovers,  he  fhall  have  adion  upon 
his  cafe ;  per  cur.  9  Rep.  112  b.  Trin  10  Ja*.  in  Mary**  cafe. .  i  An  action  will  lie  againft  tlu( 
lord  for  cutting  dfiwn  the  body  of  a  (ree  when  the  tenant  ihou)d  have  the  lopping^.    Browi)l.  197. 

*  Br.com-  [10,  If  a  common  every  year  in  ^  flood  is  furrounded  with  wa^ 
'"^"'Pj^.'^^'terj  yet  ?he  commoner  cannot  make  a  trench  in  the  foil  to  avoid  thei 
S.  c.^thtt  water^  becaufe  he  has  nothing  to  do  with  the  foil,  but  only  to  take 
this  point    the  grafs  with  the  mouth  of  his  cattle,    *  i^  H,  8, 2t  13  H.  8.  15. 

w«  d^mur-  p.  36  H.  8,  36.  b.  39.] 

aot  aiijud^^d.— >a  Bulft.  ii6.  Arg.  cites  13  H.  8.  S.  P.  that  the  court  was  divided  %  ^alnft  2,  (^ 
that  a  commoner  may  reform  ^yhat  is  am'ffs,  and  to  the  prejudice  qf  the  common,  but  not  to  meddls 
with  the  iyt\  de  novo. .  Godb.  5a.  pi.  65,  cites  12  &  13  H.  8.  that  a  commoner  cannot  meddle 
with  the  foil.  But  the"  he  cannot  meddle  with  the  foil,  as  digging  a  trench,  yet  if  he  amends  and 
repairs  a  thing  abufed.it  is  no  trefpafs,  and  therefore  if  the  land  be  full  of  mole  hills,  he  may  dig 
them  down  j  Arg.  Brownl.  2^8»  cites  13  FI.  $.  and  42  AH',  if  the  lord  makes  a  hedge  the  commonef 
may  pull  it  do^n  ;  fu  if  the  lord  makes  a  pcnd  in  the  land,  the  commoner  may  dig  and  let  the  wa- 
ter out.  An;l  fo  if  holes  were  dug  in  the  common  long  ago  in  d;image  and  hurt  of  the  land^  the 
commoner  may  put  the  earth,  fo  dug  out,  inti  the  holes  again ^  He  cannot  make  aftnce  ordiub 

to  let  out  the  iiatcr,  which  fpoils  the  common.  Arg,  Bridgm.  10.  Trin.  19  Jac. But  in  fuch  cafe 

he  ffayjufiifyi  ^j7^J"V  '^'**'  f^^  ummonen^  titpe  ct:t  cf  mir.d^  have  ujed  to  dig  tke  land  to  H  out  th$ 
^uatet-y  that  he  rr.ay  the  better  take  his  common  with  his  cattle.  Godb.  182.  pi.  258.  Mich.  9.  Jac. 
C.  B.  held  per  tot.-t'ut.  Anon  >  Sid.  251.  pi.  20.  Pafch.  17  Car.  2.  is  added  a  quairc  to  this  pur- 
pofc,  and  fajs,  it  is  fo  u fed  in  the  moors  in  Somcrfetlhirc.  The  cafe  was,  th- lord  brought  trefpaff 
agiinft  a  commoner  for  filling  up  a  trench  in  the  common  dug  by  the  lord,  and  the  court  held,  that  the 
action  lies;  for  a  commoner  cannot  ci//  mole-billi  lior  bujbei  in  the  common,  nor  make fiih-pondsj 
as  fias  been  adjudged,  though  they  are  a£is  of  improvement.     Howard  v.  Spencer. 

»r  36  ] 

1 1.  He  who  is  diffiifed  of  the  land  to  which  common  is  appendant^ 
cfinnQt  ufe  the  common  before  that  hf  has  recovered  the  land  to  whidi 
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&c  for  the  common  fhall  not  be  doubly  peftcr'd.    Br^  CommoiH 
pi,  34.  cites  19  H.  6.  33* 

12.  In  trefpafs,  by  three  jufticcs  where  a  man  has  ao  loads  of 
v)ood yearly  to  he  cut  in  N^IO  to  burnj  and  lO  to  ripair  pales^  and  tQ 
make  new  pales,  he  may  take  for  reparation  or  to  make  paleSy  though 
his  pales  need  no  reparation  \  bccaufe  he  may  referve  them  to  feafon 
ihim^  and  then  make  prjes  thereof;  and  /  contra  of  Houfeboot  and 
Hayboot ;  for  this  fliall  be  intended  v^ere  it  wants  reparation*  Br. 
Common,  pi.  32.  cites  1 0  £.  4.  3. 

13.  But  if  he  puts  any  of  them  to  another  ufe^  irejpaff  lies.  Br* 
Common,  pL  32,  cites  10  £.  ^.  3. 

14.  Where  I  have  common  tn  another^s  land^  and  the  owner  makes  S0  of  ^mn 
01  hedge  in  the  land  where  the  common  i$,  I  may  hnak  all  thi  bedjte.  T"  '^f'^ 

•n^  i.^TT_'  *      dant  Sec. 

Br.  Common^  pi,  9.  cites  15  H.  7.  10.  and  Ae  r*- 

HMnt  of  th€ 
fcilwhext  the  common  is,  makts  a  hedge  In  the  land  where  the  common  h,  I  may  hreai  all  the  hedge^ 
pLod  jet  he  may  approve  or  inclofe  a  QBrtain  parcel  well  enough.    Br*  commoAy  pi.  15,  cltea  21  H.  7* 

15.  But  if  he  inckfes  all  the  land  in  which  the  common  is,  hy  Br.  com- 
making  of  the  hedge  in  other  land  which  invirons  the  land  in  which  ™°"»P^' '5- 
the  common  isy  I  cannot  break  all  the  hedge,  but  only  parcel,  to  have     "*  ' 

a  way  to  the  land  where  the  common  is;  and  this  is  the  diverflty; 
per  cur.     Bn  Common,  pi.  9.  cites  15  H.  7, 10, 

16.  If  all  the  inhabitants  of  a  town  pre/cribe  to  have  conmwn  in 
fuch  a  field  after  harveft^  and  one  particular  maZ^  who  has^freehold 
land  within  the  faid  field  fowed^  will  not  within  convenient  time  ga^ 
ther  in  his  corn.,  but  fufter  the  fame  to  continue  there  on  purpofe 
to  bar  the  inhabitants  of  their  common,  the  inhabitants  may  put  in 
their  cattle,  and  if  they  eat  his  corn,  he  has  no  remedy.  Arg.  2  Le# 
;lo2,  203.  pi.  254.  Mich.  29  Eliz.  B.  R.  cites  21  H.  6, 

17.  Intrcfpafs  quare  claufum  freglt,  ti folum  fodit  \  the  defendant 
jufttfieS'i  that  he  and  his  anceftors,  and  all  whole  eftate  he  had  in  a 
cottage,  have  ufed  to  have  common  of  turbary^  to  dig  and  fell  ad 
libitunij  as  belonging  to  the  houfe,  &c,  and  adjudged  that  (is  an 
ill  plea ;  for  fuch  a  common  as  abovefaid  is  an  intereft  and  a  Frank*" 
tenement.  See  7  Affife  4*  and  is  repugnant  in  itfelf  i  for  a  com-« 
mon  appertaining  to  a  houfe,  ought  to  be  fpent  in  the  houfe,  and 
pot  fold  abroad)  ?ind  judgment  accordingly,  Noy  145,  Valentine 
V.  Penny. 

18.  In  trefpafs  by  the  lord,  the  defendant  juftified  the  taking  the  Noy  13©. 
cattle  damage  feafant,  fetting  forth  a  cuftom^  that  the  plaintiffs  who  ?•  ^,-  ■^- 
%vas  lord  of  the  manor,  hadthefole  right  to  the  place  where  ^c.  entirely  th?cuftom** 
fo  himfel/j  until  Lammas-day,  but  that  afterwards  it  was  common  to  Is  good ;  but 
fhe  tenants^  fo  as  the  plaintiff  could  put  tn  three  horfes,  and  no  more ;  '^  f«iemM 
and  becaufe  after  Lammas^day,  ^c,  he  put  in  more,  the  defendant  ought**to  •!. 
took  them  damage  feafant.     This  cuftom  was  found  for  the  defen-   f  "27   l  * 
dant.     It  was  mov'd,  that  defendant  being  only  a  commoner,  could  lege  the  cuf- 
not  take  the  cattle,  and  the  place  where,  &c.  is  the  foil  of  the  plain-  t?™  ^}i^  ^o 
tiiF,  fo  as  his  cattle  cannot  be  damage  feafant  on  his  own  foil.    Two  caft\c  of  Ae 
juftices  held  the  uking  good,  becauie  the  lord  is  to  be  excluded  by  owrncrs  of 
cuftom  for  all  but  his  ..*.  t,  and  the  commoners  have  no  other  remedy  ^'^^  fame 
to  prefervQ  their  right  i  but  two  other  judges  doubted,  becaufe  the  y^J^jTiT. 

com- 
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Kixmclc  T.  commoners  ought  not  only  to  Jhew  the  cii/icmy  but  alfa  the  ufage^  t$ 
Pargiter,  dijlratn  the  lord^ 5  tattle  dameige  feafatit  when  he  exceeded  his  flints 
that  *  ^^ufti-  ^^^'  J-  201.  pi.  I.  Trin.  6  Jac.  B.  R.  Kenrick  v.  Pargiter. 

CCS,  viz.  Fenner,  Williams,  and  Crook,  hrli  thz  taking  the  lord*s  beasts  damage  feafant  to  be  goody 
for  the  reafons  given  in  Cro.  J.  and  that  the  cuflomhere  has  made  the  lord  as  mere  a  ilranger  as  any 
other  pcrfon,  and  no  doubt  but  th:  co  nmoner  may  take  a  ftrang:r*s  beafts  damage  feafant;  but  the 
Chief  Juftice  and  Yclverton  doubcedy  and  that  they  ought  to  have  alledged  a  cuftom  to  diftrain  the 
lord*8  beafts,  and  then  it  had  been  good  ;  Quod  Nota— — -Brownl.  187.  S.  C.  in  totidcm  verbis.  '% 
Brownl.  60.  S.C.  fays,  that  judgment  was  given  for  the  plaiotifFby  all  the  juftices  upon  the  pleads 
ugSj  and  they*n^ved-  the  parties  to  replead* 

Brown!.  a»o  .  19.  Jf  a  grant  be  made  to  J.  S,  of  common,  and  after  the  faid 
£•  ^'  **°J^  grant  thp  grantor  ereSis  ajiack  of  xorn  there^  the  grantee  may  put  in 
a  tranHa-  ^'^  cattle^  to  ufe  his  common,  and  may  ufc  the  whole  place  for  his 
t>on  of  Yciv.  common,  and  eat  the  hay.  Refolv'd,"  But  for  want  of  (hewing 
—Cro.  J.  ^g  indenture  of  grant,  which  is  the  ground  of  his  title,  judgment 
s?c!»cwd-  ^^  given  againft  him,  Yelv,  201.  Hill.  8  Jac.  B.  R.  Farmer  v. 
iogly.  Hunt. 

Yeiv;  187.  ^o.  Trefpafs  for  carrying  away  30  load  of  thorns  in  a  placd 
Dewcias  v.  called  the  common  wafte,  the  defendant  juftifies  for  that  he  was  feifed 
Kendall,  ^f  ^  mefluage  and  3  acres  of  land,  andlhat  he  and  allthofe,  &c.  have 
iudg'dac-  ufed  to  cut  down  omiJes  fpinas  crefcentes  upon  the  Jaid  place^^  tofpend 
cordinglyv—  vt  their  houjes^  or  about  the  faid  lands^  as  pertaining  to  the  faid  houfe 
Browni.219.  ^„^  lands ;  the  plaintiff  replied  that  R.  S.  was  feifed  in  fee  of  the  ma- 
^•g^j^^j  nor  of  C.  whereof,  &c.  and  granted  licence  to  him  to  take  the 
tranflation  thoms,  whereupon  he  cut  them  down,  and  the  defendant  afterwards 
of  Yciv.—  (ook  them.  It  was  held  that  the  lord  may  not  cut  down  any  thorns, 
I  ^Q  ^^^'j?^'  nor  licence  any  other  to  cut  them,  for  that  his  prefcription  excludes 
judgM  ac-  the  lord;  bzit  if  the  defendant  had  claimed  common  of  efiovers  only^ 
eordingiy,  thert  if  the  lord  had  firft  cut  down  the  thorns,  the  commoner  might 
not  take  them,  wlierefore  it  was  adjudged  for  the  defendant.  Cro.  J, 
256.  pi.  15.  Mich.  8  Jac.  B.  R.  Uowglas  v.  Kendal. 
YeiT.  185.  21.  A  man  had  common  for  his  cattie  levant  and  couchant  upon 
S.  c.  and  his  lands  in  a  field  called  B.  when  it  was  not  fowed  with  corny  and  he 
?'  ^"*'  k  P"*  *"  ^*^  cattle  when  part  of  it  wasfow*d\  the  court  held  that  lbw-» 
ooly*atranf-  ^^^g  Parcel  of  the  field  fliould  not  hinder  him  from  ufing  his  com- 
|ati»n.  mon  in  the  refidue,  becaufe  p/irt  of  the  field  might  be  fowpd  by 
Covin,'  on  purpofe  to  hinder  the  commoner  from  taking  his  com-v 
mon.     Brownl.  189.  Mich.  8  Jac.     Truelock  v.  Rigfby. 

22.  A  commoner  cannot  generally  juftify  the  cutting  and  carry ^ 

ing  away  bujhes  from  the  common,  but  by  a  fpecial prefcription  he 

may  juftify  the  fame  ;  per  tot  Cur.  Godb.  182.  pi.  258.  Mich.  9 

Jac.  C.  B.  Anon. 

Cro.I.A^^S-      23.  The  king  cannot  grant  free  warran  to  the  prejudice  of  a  com^ 

'  (^>s)  S.  c.   fjiQ^gr,    2  Jo.  5.  Arg.  &  admitted.  Trin,  21  Car.  2.  C.  B.  in  cafe  of 

Popham/   Timbcrley  v.  How.  cites  3  Cro.  462.  Highamv.  Beft;  and  faid  that 

that  by  fuch  the  grant  cannot  enable  tiie  grantee  to  ereft  an  houfe. 

grant  with- 
in my  manor  of  D.  I  fliall  have  it  within  my  own  dem(*fnes  only  j  for  if  otherwife^  the  queen  fhouli 
irapol'c  a  charge  upon  another  perfon,  which  the  law  will  not  fui^'cr. 

[  38  3  24.  Commoner  may  abate  hedges  made  on  his  common,  for  that 
is  not  a  meddling  with  the  foil,  but  orily  a  pulling  down  the  erec- 
tion.    2  Mod,  65.  Hill.  27  &  28.  Car.  2.  C.  B.  Mafon  v.  Caefcur, 

25.  l'h« 
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25,  nrhe  lord  or  pommoner  may  drive  the  biofts  of  a  commoner  But  con- 
mix'd  with  the  bcafts  of  ajlranger  to  a  convenient  place  to  fever  moncrcan- 
them,  and  may  drive  the  beafts  of  the  ftrareer  out  of  the  common  b^^^f  th« 
without  any  cuftom.    3  Lev.  40.  Hill.  33  Car*  2*  C.  B.  Thomas  lordoffthe 

V»  Nichols,  common,  or 

diftreinthem 
damage  feafanty  as  he  may  the  cattle  of  a  (Granger.  But  the  remedy  ogainfi  tbt  lord  U  either  ao  a^ 
£ze  or  an  a^on  upon  the  cafe.     Godb.  iSi.  pi.  25S.  Mich.  9  Jac.  €.  B  Anon. 

2t  Trelpafs  for  burning  turfs  defendant  juftifies  that  the  turfs 
were  on  die  land  where,  he  has  commoh  (and  (hews  title  to  it)  and 
for  damage  feafant  he  burnt  the  turfs.  Adjudg'd  on  demurrer  that 
defendant  can't  burn  the  turfs  for  this  caufe.  2  Jo.  193.  Pafch.  34 
Car.  2.  B.  R.  Bromhall  v,  Norton. 

27.  A.  has  right  of  common  in  fuch  a  clofe^  which  belongs  U  B, 
V)ho  after  the  corn  taken  away  fows  peafe  in  it;  he  cannot  by  fuch  a 
trick  deprive  A.  of  the  benefit  of  his  common.  Per  cur.  12  Mod* 
648.  Trin.  6  W.  and  M.  Anon. 

28.  If  a  ftranger  who  had  no  right  of  common  put  in  cattle,  any 
commoner  might  diflrain.  Freem.  Rep.  273.  pL  300.  Pafclu  x69o« 
Dixon  V.  James, 

(B)  Adions,     By  and  againfl  Commoners, 

I.  TpHel.  Dig.  67.  Lib.  8.  cap.  5.  S.  14  fays,  that  in  Brafton,  235. 
-■•    there  is  a  writ  of  entry  of  fur  dijfeifin  of  common  of  pafture, 
and  of  other  things. 

2«  The  clear  opinion  of  the  court  was,  that  a  man  ihall  not  have 
writ  oi  entry  in  nature  of  ajj^e  of  common  of  pafture.  Thel.  Dig. 
67.  Lib.  8.  cap,  5.  S.  15.  cites  12  E.  2.  Dower  161.  and  that  fo  was 
the  opinion  of  Ficzh.  Pafch.  27  H.  8.  12.  that  no  praecipe  quod  red- 
dat  lies  of  common  of  pafture ;  but  Shelley  held  that  it  lies  againft  a 
pernor  &c.  As  to  plaint  of  common  in  afTife,  feeinaflife^  plaint,  ic 
quod  permittat  in  Fitzh, 

3.  Note  that  a  commoner  fliall  not  have  an  action  of  trefpafsfor  Br.cwntnwi 
trefpafs  which  a  fir  anger  does  in  the  f oily  for  he  is  not  feifed  of  the  ioil.  5^'clla*!^ 
Br.  trefpafs,  pi.  233.  cites  22  Aif.  48.  Bridgm.  taw 

cites  S.C. 
&  i» H.  8.  a.— Br.  common,  pk  40.  [3Q.]  S.  P.  cites  15  H.  7.  13.— Ibid.  pU  36.  £35.]  citciS-  C« 
^  5  H.  7.  2.  &  44  £•  3.42.— "Ibid.  pi.  4c.  [39.]  S*  P.  cites  15  H.  7.  13. 

4.  He  may  avow  for  damage  feafant.     Ibid,  cites  24  E.  3. 42. 

5.  If  I  have  a  common  upon  another  man's  land,  and  the  tertenant  if  tlie  te- 
pkughs  the  land^  I  (ball  have  affifc  of  common.  Per  Markham.  Br.  rizntpkughn 
affife,  pi.  42.  cites  2  H.  4.  1 1.  '^^^^^  '• 

have  common  oi  pafture,  I  may  have  aQm  en  the  tajt  in  nature  of  a  fuodf>ermittMt»    Arj.  Godb*. 
^24.  cices  2  H.  7.  and  4  £.  4. 

6.  Note,  by  the  ftate  W.  2.  cap.  25.  yfffife  lies  of  common  and  iHorAaf^ 
other  profits  apprendre,  but  not  of  a  way;  and  per  Scot,  for  dif- P''^^*  "fj^ 
turbtng  of  a  way  to  my  common^  affile  lies  ot  the  common.   xJr.  com-  j  y(^^^  ^^^^^ 

JQOn^  pi.  33.   cit«S  I Z  H.  4*  25.  26.  neo,  and 

doei 


sH 


Commonet* 


Aft  Mt  l€ave  mi  my  wj^i  by  which  I  tm  rompeird  Co  ^  all  round  abou^  I  (htll  htvt  afijt  of  dn 
^^rnmon.    Br*  NtofAnce,  pL  9.  cltei  ix  H*  4.  35* 

C  39  ]       JU.Note,  per  tot  Curi  except  Afhton^  that  praclpe  quodreddai 
^      docs  not  lie  of  conunon,  but  quod  permittat.    Br.  common)  pi.  45, 
cites  4  £«  4*  r^  2. 

8.  Praecipe  quod  rcddat  of  common  for  2  cows  docs  not  lie ;  but 
praecipe  quod  reddat  of  pajlure  for  2  cows  lies  well  by  him ;  but  the 
otherjUftices  held  it  all  one,  and  that  praecipe  quod  reddat  does  not 
lie.  Ibid. 

9*  If  a  man  be  difceijid  of  the  common  appendant  or  appurtenant  to 

his  land,  and  afterwards  makes  a  feoffment  pf  the  land  to  which  the 

common  is  appendant  or  appurtenant,  he  (hall  not  have  ai&fe  of  that 

common,  nor  other  remedy.     F.  N.  B,  180.  (F). 

The  tenant       to.  If  the  lord  furcharges  the  common,  the  tenant  fhall  have  an 

may  either  afiife  of  common  againft  bini»     Ft  N.  B.  125.  (D). 

have  affife,  °  -*    \     ' 

m  an  adion  upon  the  cafe.    Godb.  i%%*  pi.  i%z.  pi.  158.  Mich.  8  Jac.  C.  B.  AnoM. 

It.  If  the  lord  makes  approvement^  and  leaves  noft  fufftcient  common 
to  the  tenant,  the  tenant  mail  have  afiife,  and  not  a  writ  of  admea- 
furement.     F.  N.  B.  125.  (EJ. 

12.  If  the  tenant  of  the  bt^YioM plough  andfow  the  landy  the  com- 

monqr  may  put  in  his  cattle  and  eat  die  corn,  becaufe  the  wrong 

firft  began  by  the  tenant.     Arg.  Godb.  124.  pi.  144.  Hill.  29£liz« 

^  13.  If  clay  be  dug  by  a  ftranger,  and  if  grafs  cuty  the  conunonec 

pi ^561. '    can't  carry  it  syiray  nor  have  trefpafs.     Cro.  E.  434.  pi.  46.  Mich. 

L'  c— But  97  &  38  Eliz.  B.  R.  Stile  v.  Butts. 

ger  digs  and  carries  it  away,  aBion  on  the  etfe  lies  for  the  commonor,  as  well  for  the  diggfng  and 
laying  it  on  the  common  and  fo  fpoiliog  the  grals^.  as  for  the  carrying  it  away,  and  every  one  of  thefe 
injuries  increafes  the  damage.  Godb.  343'  Trin.  ^i  Jac.  B.  R»  Bullen  v.  Shcene.i  -2  Roll  Rcp« 
^o8.  S.  C.-*— Palm.  366.  Sheene  v.  Bullen,-S.  Q. 

Cro.  E.S45.  14,  He  may  have  a6Hon  of  the  cafe  for  flopping  his  way  to  the  com* 
tre?v  Corch  ^^^^  ^^  ^^  might  havc  had  an  affile  j  affirmed  in  error.  Noy  37, 
S*c.  43'^   Hill.  42  Eliz.  B.  R.  Cautvi'ell  v.  Church, 

Xliz.inCam. 

Scacc   '  I  Sec  Tit.  Nufance  (H)  pi.  30.  S.  C.  ia  the  notes  there. 

15.  Co«^'-iKrrff«j A;  erefted  in  time  of  the  father,  ^nA  continued^ 
is  a  vif-iiong  to  the  heir.  Yclv.  143.  Mich.  6  Jac.  B.  R.  Grefil  v. 
Hoddefon. 

16.  A  commoner  cannot  generally  juftify  tlic  cutting  and  taking 
bujhei  off  from  the  common;  but  by  a  fpecial  prefcription  he  may 
juftify  the  fame.  Per  tot.  cur.  Godb.  182.  pi.  258.  Mich.  9  Jac» 
C.B.  . 

9  Rep.  X13.      I  J.  An  a£lion  does  not  lie  for  a  commoner,  unlcfs  it  be  for  % 
V  ^^'J*^  damage^  whereby  he  lofes  his  comment     Brownl.  107,  in  the  cafe  of 
iiary'ficafc,  Crogate  v.  Morns, 
s.  c. 

Hob.  43.  18.  If  a  ftranger  copies  and  eats  the  common,  a  freeholder  may 
Hobart  Ch.  bring  an  affife  of  common,  becaufe  it  is  a  difleifm  5  for  a  diflfeirm  of 
kc'Tii^u  common  is  the  taking  away  the  profits  of  the  common.  Brownl. 
mI]  r.  Jfc.  1 97#  in  cafe  of  Crogate  v,  Morris, 

8.C. 


ancient 


Commoner.  29 

V  C.  that!/ any  maa  feed  In  a  common  wrongfully,  every  commoiler  iftay  tafet  an  aAion  of  the 
cafe  agaJnft  him ;  and  by  the  fame  reafon,  if  the  lord  of  the  foil  plough  it  u^,  or  make  a  water  of  it, 
every  freeholder  may  have  an  a^fe,  and  every  copyholder  an  adilon  of  the  cafe,  and  yet  at  this  tims 
there  was  no  profit  of  common  at  all,  and  the  pulTibiiity  of  reftoring  of  it  left  than  in  tbia  cafe  ;  asA 
tfaczcfiM«  there  caa  be  no  reviving  the  very  title  which  muil  be  for  the  usheriunce^'or  not  ac  ail. 

19.  Commoner  flian^t  have  aj/yi  or  a^lon  fur  case  for  every  Browniigy. 
petit  feeding  thereon  by  the  beafts  of  a  ftranger ;  but  the  depaftur-  ^^i^^l^^c 
ing  ought  to  be  fuch,  per  quod  communiam  for  his  beafts  habere  non  -.iBrownil 
potuiti  kA  projicuum  fuum  inde  per  totum  idem  tempus  amfit\  fo  that  146. s.c.-^ 
if  the  trefpafs  be  fo  fraall  that  he  has  no  lofs,  but  fufficient  in  ample  '^^.•n 

manner  remains  for  him,  the  commoner  (han't  take  them  damage  3i!l^a°c 

feafant,  nor  have  any  a£Hon  for  it,  but  the  tenant  of  the  foil,  or  the  nienermigbt 
lord,  may  in  fuch  cafe  have  aclion.    9  Rep.  113,  Trin.  10  Jac.  Ro-  ^'ft"*»'»  ^^ 

,         n  M       9        c  ^        K         ^  J  damage  fea- 

bert  Mary's  cafe.  f^„t^  j;^  not 

fnaintaiA 
trefpajsj  for  two  reafons,  ift,  Becaufe  of  xht  iKuhiplU'ity  of  aBlom-,  if  every  commoner  might  bring 
aAion.  idly.  That  the  commoner  had  nothing  to  do  with  the  common,  but  to  take  the  herbage  ofk 
by  the  mouths  of  his  cattle,  and  has  no  other  intereft  in  the  freehold,  and  can*t  enter  into  the  com- 
Men  bat  for  this  end,  and  only  the  lord  of  the  common  (hall  have  an  a^ion.  quare  daufum  fregil^ 
againft  any  one  who  commits  a  trefpafs  there  and  has  not  common.  This  ancient  opinion  has  alter'A 
of  late  timet  \  the  reifon  iS)  the  commoner  is  deprived  cfb'u  inttrcB  aDd  profit  by  another*s  wrong  do* 
lag ;  the  cattle  which  depaftnre  the  common  may  be  removed  be/ore  a  diiheft  can  be  taken  j  perhaps 
all  the  profit  of  the  common  may  be  d:ftroy*d  and  not  a  diftrefs  to  be  found  ^  a  ver)*  powerful  maja 
may  deprive  a  commoner  of  all  bis  common^  if  he  be  not  allowed  to  fad  ^g  an  action  for  ir.  Je^k, 
244,  pi.  99, 

20.  If  he  be  utterably  difturbed  of  his  common,  he  mty  have  an  Where « 
etffife^  or  a  quod  permittat.     Bridgm.  10.  Arg.  Trii^g' Jac.  ^J^n  a 

pailure  for  bis  cattle,  and  is  dlAurbed  by  a  ftranger  that  he  eannot  ufe  his  common,  he  may  ham 
0ucd fgrmistaif  and  it  may  be  faed  by  juf^icea  in  the  county  or  in  ihc  common  pleas.  p.N.B*  zaj.  (F)« 

II.  If  any  damage  or  annoyance  he  made  upon  the  land^  tvberety  Bt.  Tirf- 
be  lofes  his  common^  he  may  have  an  aj/tje.     Arg.  Bridm.  10  Trin.  clJ-^'^jJ^*'^ 
I9jac.  Air.4S. 

22.  Per  Doderidge,  if  warren  be  furchargeJ  commoner  (hall  have 
iSion,  and  if  common  be  furcharged  \he  lord  of  the  warren  (ball  have 
aiKon.  Palm-  3 1 9.  Mich.  20  Jac.  B.  R.  in  cafe  of  Grieily  v.  Lee 
and  Taylor- 

23-  In  cafe  for  furcharglng  the  common  and  treading  the  grafsy  aftw 
verdict,  exception  was  taken,  that  cafe  lay  not  but  ajpje  j  but  Roll 
Ch.  J.  held,  that  he  might  have  the  one  or  the  other  at  his  ele£fion^ 
tho'  nerebe  a  diiturbaiic^:  ot  tiie  plaincitf 's  freehold,  notwithfiandiiig 
the  old  books  fay  the  contrary ;  judgment  for  the  plaintiff  nifi.  Sty. 
164.  Mich,  1649.  Ayre  V.  Fyncomb. 

'ing  pits  andjpread, 
Midant  tleaded^  that.  .,w  w.v 

^,  , ^ ^^  ,        ^  ^      >thepa/lu., 

7s  po^blel  and  averr'd  tbat  ke  left  fufficient  common^  Plaintiff  de-  ^'"".^-^ 

**•*  r^  "    ',  ,         -•  ''i'''*^!  i-rt'  •-.        accord  Ji.fc'iy: 

^urr'd,  for  that  the  plea  amounted  to  tlie  general  liiuc,  and  of  that  butbyag;ce- 
opinion  was  the  court,     Sid.  ic6.  pU  17,  Hill.  14  and  15  Car.  2. '^<^n«^^^'iA 
B.  R.  Geo  V.  Cother.  ^^.^ 


*"•  ^^  rttcrcdtTry 

right— -Windham  T.  fall,  that  the  'ori  camot  dig  pits  in  the  common,  into  which  pcrhnps  the 
MDafier*k  bcj*l8  ma;  fall  j  f^r  the  ftatvte  intends  oths*  mann'-r of  im^ rjvcmcar,  v.z.  by  inJ;.:uic. 


the 
•ouuDaoer 


25    ^jcS^ricnt 


vv  ••         , 


I  < 


■1  I 


rT- 


40  atcmmtm^ 

!a5f  Ejectment  wa§  brought  of  10  acres  o/lanJy  and  common  o/p^ 
turcy  after  verdift  and  judgment,  it  was  movM  in  error  brought,  that 
cjefhnent  does  not  lie  of  common  of  pafture,  tho'  an  affile  does  $ 
but  it  was  anfwer'd,  that  tho'  an  ejedbnent  will  not  lie  for  common 
by  itfelf,  yet  when  it  h  joined  with  land  in  eje^ment  it /hall  be  intended 
^ppurtenant  to  the  land  ;  to  which  the  court  inclin'd.  Adjornatur« 
Freem.  Rep.  447.  pi.  608.  Hill.  1676,  Anon. 

26.  In  an  af^ion  fur  cafe  by  commoner  for  eating  his  grafs  with 
fiieep,  co/fs  were  allowed.    2  Mod.  141.  Mich.   20  Car.  2.  O.  B. 
Stileman  v.  Patrick. 
i  Lotvr.  *7*  ^^^  commoner  may  have  an  aftion  of  the  cafe  again/I  another 

9^3?.  1140.  that  puts  in  more  heajis  than  were  Uvant  and  couchantj  and  the  lord 
s.  c.  it  was  may  in  fuch  cafe  diftrain  alfo ;  and  where  a  commoner  is  entitled  to 
left'of  *ude-  *  ^ommon  for  a  certain  number  of  cattle,  as  for  10  or  any  other  cer- 
meoc,  that  tain  number,  there  if  he  furcharges,  another  commoner  may  diftrain', 
theiffuc  was  agreed.  But  this  was  faid  to  be  a  cafe  not  yetrefolv'd,  whether  one 
Saufe  one  ^ommoncr  could  diftrain  another  for  a  furcharge^  in  the  cafe  of  Ic- 
commoncr  vancy  and  couchancy ;  *  and  fo  the  court  took  time  to  confider  fully 
cannot  dif-  the  next  term.  Freem.  Rep.  273.  pL  300.  Pafch.  1698.  Dixon  v. 
f"!?'^;     James. 

fieafts  of  any  "^ 

other  commoner^  tho*  he  may  thofeof  a  mere  ftranger  that  has  no  pretence  6f  right,  and  cited  fereril 
looks,  and  thereupon  rale  was  made  to  arreft  judgment,  nifi  &c.  And  the  matttr  was  afterwards 
debated  by  counfel  of  both  fides,  and  the  rule  was  not  then  difchargM,  nee  adhuc  eft,  as  the  reporter 
lays  he  believes.  But  the  reporter  fays  it  feems,  to  him,  admitting  that  a  diftrefs  may  be  taken  for  1 
lurcharge  by  a  commoner,  where  the  common  is  for  .a  crrtain  number,  that  it  is  reafonable  that  it 
might  be  done  in  this  cafe  \  fo^ltho*  it  is  now  uncertain  as  to  the  number,  via.  how  many  (hall  be 
levant  and  couchant  upon  an  elrRe,  that  muft  be  afcertained  by  the  jury  upon  a  trial  {  &  id  certum  eft 
quod  certum  reddi  poteft.  freem.  Rep.  273.  274*  pi.  300*  Pafch.  1698.  in  cafe  of  Dixon  v. 
James. 

•C41] 

For  more  of  commoner  m  general,  fee  common,  copyhold,  and 

other  proper  titles. 


F01.+07.  ConHttionsf. 


(A)  To  what  Perfons  it  may  be  refer vcd. 

Fill,  2  &  3  [i-  T  F  tenant  for  life^  and  Hit  rtoerftoner  join  in  afeoffinent^  thf 
caVf  ot^ar^  Condition  may  be  referved  to  the  Uffee  only^  and  by  his  re-entry 

ren  V.  Lee.    he  fliall  deveft  but  his  eftate.     D.  3.  Ma.  127.  25. 

,  ■■■   \i  t^'o 

tnakt  a  Uaje  OX  gift  upon  tenJUnerty  that  if  the  lejfte  or  donee  does  ntitdofucb  an  aSf,  that  then  the  oneef 
the  donors  or  leiTors  fiail  enter  ;  if  the  condition  be  broken,  one  of  them  (hall  only  enter  into  one 
moiety,  becaufe  he  did  not  depart  from  more  than  a  moiety,  and  the  words  cannot  make  a  condition, 
^ut  only  to  him  that  fpoke  them,  and  he  fpoke  the  Words  for  the  moiety  Only  as  the  law  fays,  and  the 
•thei  t  V  the  other  moiety,  and  his  fpeakijig  them  cannot  make  his  90f&paaiOa  to  enter  or  to  avoid 
that  eilate.     PI.  C.  133.  a.  Arg. 

5  2.  N<> 


Conliitionsf.  41 

1.  No  entry  or  re-entry  (which  is  all  one)  can  be  given  or  re* 
fcrved  to  any  pcrfon,  but  only  to  thefeoffor^  donor,  or  ieltor,  or  their 
heirs,     Litt.  S.  34,7. 

3.  If  I  enfeoff  another  of  an  acre  of  land  on  condition  that  j^mf  J^^•**^^^• 
heir  pay  to  the  feoffee  iiz,  20  s.  that  he  and  his  heir  Jhall  re-enter,  this  inhe^ted**!^ 
is  a  good  condition ;  and  if  after  my  death  my  heir  pays  the  20  s.  he  the  fioff. 
ihall  re-enter  j  for  he  is  privy  in  blood,  and  enjoys  the  land  as  heir  "*"^»  •"<* 
tome.     Co.  Litt.  214.  b.  ^^l^JT 

cepcion  in  fivonr  of  xhs  heir  out  uf  the  geoeni  rule.  Hawk.  Co.  Litt.«98.  a  note  of  the  feijeant*«. 

^.  A.  had  had  ijiie  twofonsj  B,  and  C  and  made  a  gift  in  tail  to  ^^"^^  Co. 
jB.  the  remainder  infte  to  C,  on  condition^  that  B.  Jhall  not  make  any  J^^ti* 
difcontinuance  with  warranty  to  bar  the  remainder^  and  if  he  does  that  that  B.'i 
C.  and  his  heirs  Jhall  re-enter.  B,  made  a  feoffment  in  fee  with  war^  ft'  ffmcnt 
ranty;  J,  dies-,  B.  dies  without  iffue\  C.  may  enters  Ijut  *^^^*^  M,l^hJ^'«^ 
difcontinuance  been  after  A,^s  deaths  C.  could  not  have  entered.     In  life-time  ' 
this  cafe,  ift.  tjie  entry  for  breach  is  given  to  A.  and  npt  to  C.  *^*"n«>^  ^ 
adJy,  by  the  death  of  A.  the  condition  defcends  to  B.  and  is  only  fuf-  ^t"^^* 
pendcd,  and  is  revived  by  the  death  of  B.  without  iflue,  and  defcends  force  of  the 
to  C.  3dlv,  the  feoffment  made  in  A.'s  life  cannot  give  away  a  condition,     . 
condition  that  is  collateral,  as  it  may  do  a  right.    4thly,  a  waranty  ![!j,'d^  ^^''^^ 
cannot  bind  a  tide  of  entry  for  a  condition  broken ;  but  had  the  dil-  the  oi^^inJ 
continuance  been  made  after  A.'s  desth,  it  had  extinguifhed  the  con-  «i^c  i,  iwzt 
dition.     Co.  Litt.  379.  a.  b,  ^^1;'^  ^^^J. «f 

^'^  the  land  mto 

whofe  hands  focver  it  comes,  and  can't  be  dcveftcd  or  barr'd  by  a  warranty  5  yet  \f  B.  dijefei  A,  and 
makes  afcoffmtnt  loltb  'warranty  and  dies,  he  bars  C.  becaufe  A.'s  cftatc  in  the  land  being  dc\cft;d  and 
tum'dto  aright,  was  conff  qucntly  capable  of  being  barr*d  by  a  warranty.  And  by  a  aifcontinunncc^ 
byB.  after  A.*8  death,  the  condition  is  cxtingujihed  j  becaufe  it  was  in  him  as  heir  to  his  father  at 
the  time  of  the  feoffment,  and  was  as  much  releafed  by  it  as  if  he  had  expreHy  releafed  it  by  deed. 

5.  A  condition  is  only  fuch  as  may  he  performed  by  the  party  him- 
fel}\  from  whom  it  moves  or  his  heirsy  and-  not  where  a  thing  is  to 
be  performed  by  a  3d  perfon ;  per  mafter  of  the  rolls.     Ch.  Prec, 
488.  Pafch.  1718.     In  cafe  of  Marks  v.  Marks. 


(x\.  2)    Notes  as  to  Conditions. 

I.   A  Condition  annexed  io  the  realty  in  the  legal  underftanding  is 
^*-  a  quality  annexL-d by  him,  that  has  eftate,  intereft,  or  right 
to  the  fame,  whereby  an  eilate  &c.  may  either  be  defeated,   or  en- 
larged, or  created  upon  an  uncertain  event,     Co.  Litt.  201.  a. 

2.  Of  conditions  in  deed  fome  are  affirmative,  fome  are  negative^ 
and  fome  in  the  aiRrmativc  which  imply  a  negative  ;  fome  making 
the  eftate  whereunto  they  are  annexed,  voidable  by  entry  or  claim,  or 
void  ipfo  faclo  v/ithout  entry  or  daim  ;  fome  are  annexed  to  the  rent 
referved  out  of  the  land,  and  fome  to  collateral  aBs  &c.  fome  arc 

ftngle,  fome  in^the  conjunSiive,  and  fome  in  the  disjunSfive,     Co. 
^.itt.  201.  a.  201.  b. 

3.  There  are  b  fever al  kinds  ofeonditions  \  I  ft,  zjimple  condition  in 
deed,    sidly,  ^i^QOtni^^ionfuhfe^uenttotkeefat*.    ^dly,  a  condition 

annixed 


4^  tontitionit, 

Mnixti  id  tii  rtnty  &c.  4thly,  a  condition  that  Jifeats  iht  ejtaUi 
Sddjj  a  condition  that  defeats  mi  the  eftate  before  an  entry.  And 
iaiUv,  a  condition  in  the  affirmative  which  implies  a  negative^  (as  be- 
hina  or  unpaid  implies  a  negative]  viz.  not  paid^     Co.  Litt.  201.  b. 

4.  Conditions  are  divided  into  conditions  in  deed  and  conditions 
in  law  i  condition  in  deed  is  as  if  a  man  infeofi^  another  in  fee  by 
deed  indented,  referving  to  him  and  his  heirs  yearly  a  certain  rent 
payable  at  certain  days,  upon  <:ondttion  that  if  the  f  ent  be  behind, 
&c.  the  feoffor  and  his  heirs  may  re-enter.     Litt.  S.  325. 

5.  A  condition  in  law  is  that  which  the  law  implies  without  ex« 
prefs  words  in  the  deed}  as  if  one  grants  the  parkerfhip  of  his  pafk 
for  lifb,  a  condition  is  implied,  that  if  he  does  not  what  belongs  to 
his  o£Ece  to  do,  the  grantor  and  his  heirs  may  ouft  him ;  and  fuch 
condition  is  as  ftrong  as  if  it  was  put  in  writing.  Litt.  S.  37 1 .  &  C04 
Litt.  232.  b.  333.  a. 

6.  Formally  condition  ought  to  be  the  words  of  the  lejfory  but  v/hen 
they  are  indefinite  and  apt  to  defeat  the  effate^  they  ihall  be  taken  as 
condition  \  per  Doderidge;,  and  cites  Browning  v.  Befton,  which 
he  fays  is  received  for  law  at  this  day.     Palm.  503.  Hill.  3  Car* 

7.  There  are  3  things  which  concern  the  nature  of  a  condition. 
ift,  apt  words ;  2dly,  the  nature  of  them  to  reftrain  the  eftate ;  3dlyj 
that  they  give  title  of  re-entry^  but  the  place  where  they  are  infertea 

[  43  ]  is  not  material ;  retolved*    Palm.  503.  Hill.  3  Car.  B.  R.  in  cafe 
of  Hayward  v.  Fulcher. 

8.  Where  the  condition  is  larger  than  the  recital^  the  recital  (hall 
reftrain  it.  Per  Hale  Ch.  J.  2  Saund.  414.  Pafch*  24  Car.  2.  in 
cafis  of  Arlington  v.  Merrick. 

(B)  When  ^perfon  is  not  certainly  defigned^  to  whom 
the  law  ihall  fay  that  it  ihall  be. 


ex  gran'  *  ^c  condition  who  is  prejudiced  by  tl|e  devife,  who  is  the  heir.  (R>, 
jaereU.  [It  it  is  to  be  admitted,  diat  the  condition  is  not  deftroyed  by  the  re^* 
aoii'fc)     naainder.)     ♦D.  3M.  127.  53. 

that  be  in  remainder  (hall  have  advantage  of  the  fondidon  if  it  be  broken ;  but  the  £une  ihall  b^  by 
waj  of  a^OD>  and  not  by  tptry  for  the  condition  not  perfbnned. 


(C)  Condition  in  Deed.   What  Words  make  a  Con- 
dition.  What  not. 


•  Grant  of  \^^   A I3  effe£lum  in  grants  of  the  kin; 

the  king  ad  *^   6.  35.      f  C©.  10.   PortingtC 


ig  makes  a  condition.  ♦  38  t?. 
jton  4a. 

tUt  the  gra  ttf  Jhall  give  it  to  A*  S,  is  a  conditional  grant.    B.  Patents,  plw  99.  cites  38  H.  6« 
34,  3^,«.»ajr.  cofifirmatiooi  pi.  13*  S.  P.  per  omaes  jafUci^rios,  cites  S«C.— -.Qt^are  hnpcdit. 


liDg  H«  6ft  grantti  4m  siv9wt»M  to  W.  N.  a|id  two  otliert,  aiejfWum^  thst  thtf  giw  it  to  tbt  wtm 
9f  Simt  of  the  fouadatioa  of  the  king ;  aa^  the  defendant  pleaded,  that  the  irantHi  granted  it  f  tk» 
mUeJi  pfSioM,  and  did  ^^fiy  tbatjbe  wat  of  the  fonwdatioi$  9/ the  king  ;  and  therefore  ill,  by  all  th« 
joftxces;  for  by  tbtm,  this  word  (esedum)  it  •  condition;  but  it  is  not  declared,  w.^cher  it  be  a 
condition  in  the  cafe  of  the  king  only,  or  in  the  cafe  of  a  common  perfon  alfo.  Br.  Conditions,  pi. 
06.  citca  3S  H.  6. 34^  ■  Ad  effedom  is  conditional  of  itfelf.  4  Lc.  7c,  in  pi.  i6r .  Arg.  cites  3S 
B.  6.  34.  in  cafe  ot  the  khig*  ■  ■  ■  ■  Such  worda  in  a  grant  of  the  king  make  a  condition  m  futuro^ 
•ad  that  ftandt  with  tho  grant,  and  allows  it  peried  and  good  at  the  firft. 
f  D.  31S.  b.  Mar^.  pi.  !&•  citei  S.  C«  Co.  Litt.  104.  a.  S.  P.«»-«— See  pL  5.  in  the  notes. 

« 

[2.  If  the  king  grants  in  advowlbn  in  fee,  and  further  concsjfa^  Fit*.  Con- 
fix/ the  grantee  trmy  anmrtixi  this  for  the  foul  of  the  progenitors  of  ^j^><^n>  pi*  7* 
the  king;  this  is  tut  a  lkinc(y  and  not  a  condition,    43  E.  3,  34.  ? ^t  ^'5* 

!•    J    >  J  T  .*         •/    .^1^   43  mac  nc 

adjudg  d. J  i,  not  bounA 

to  amortbe  but  at  his  will. 

[3.  The  words  Ea  intentiam  in  the  grant  of  the  king  make  a  Co-  ^^^* 
condition.     Co.  10.  Portington  42.J  !^D^'^* 

h.  pi.  12. 
Marg.  cites  S.  C.  ■        -But  in  the  cafe  of  a  common  perfon*s  grant  of  ftof&ient,  the  words  £a  In* 
tentioae,  or  Ad  EiTedhim,  do  not  mak^  a  condition,  though  in  a  laH  will  they  do.     10  Rep.  ax,  a. 
cituitasrcfolvedPafch.iS£lia.byaUtheju(ticetofC.B. 

[4.  The  words  Jd  fahendmn  in  the  grant  of  the  king,  make  a  D*  3tS.  h, 
condition.    Co.  10  Portington  42.]  pi.ii.Ma»g. 

Lltt.  204.  a.  S*  P.-«>bttt  contra  in  the  cafe  of  a  common  perfoo,  onlefs  It  be  in  a  laft  will.  10  Ken* 
42.  a.  ctccsit  as  reloLTed  PaCch.   18  £Iiz.  by  all  the  juftlcet*  ' 

[  44  ] 

[5.  Ea  intentione  does  not  make  a  condition,  but  a  conpdena  and  *  Xhccoun- 
ttifi^  unlejs  an  exprefs  re-entry  be  limited.    •  D.  3,  4.  Ma.  1 38.  30.  ^*?  "^Z"*'- 
adjudgecL    Doaor  and  Student,  122.  f  3'  H.  8.  S.  152.  Contra  J  2^' "0^7: 

27  H.  8.   15.  b-J  tionj,p].i9r. 

cites  S.C.Jk 

S.  P.  held  by  fererah Br.  N.  C.  pi.  152.  cites  S.C>  JBr.  Conditions,  pi.  7.  cites  17  H. 

S.  14,  15.  that  Knightley  held  the  words  £a  intentione  to  make  a  condition  as  well  as  the  words  fub 
Conditione,  &c.— -If  a  man  makes  a  feofiinent  Ea  intentione,  that  the  feofiee  (hall  not  do  fuch 
an  ady  thcfc  arc  no  wor^s  of  condition  in  the  cafe  of  a  common  perfon.  Go.  Litt.  204.  a  fays  it  waa 
fo  adjudged  18  Elit.  in  C.  B.  ■  10  Rep.  42.  in  Mary  Portington'i  cafe,  cites  S.  P.  fo  refolved  by 

all  the  juilk:cs9  iSEliz.  C.  B.— -So  zffffment  in  fee  ad  intetitioHcm  to  perform  bit  <ti//,thjsis  no 
condition,  but  a  dccl.tratton  of  the  purpofc  an4  \wll  of  the  feoffor,  by  feveral}  and  the  heir  cannot  en« 
fcr fbrnon-performahte.  Br. Conditions,  pi.  I'^u  cites  31  H.  8.— — Quxre  ofthefe  wards,  Ad Ini' 
rettthtiem,  or  PropcJSitrmy  if  thefe  make  a  condition  ?  Brook  fays  It  fcems  that  they  do  not.  Br.  Con« 
ditions,  pi.  96.  cities  38  H.  6.  34* 

A  man  made  a  feoffaient  in  fee  fub  conditlone,  £a  intentione,  that  bis  wife  ihouU  have  the  land 
for  her  life,  the  lemainder  to  his  younger  Ion  in  fee.  The  feofl'ee  died  without  making  fuch  an  eftate. 
The  heir  of  the  feo&e  entered.  It  was  refolved,  that  it  was  not  a  condition,  but  an  etUtc  which 
was  executed  ptcfcntly  according  to  the  intent.    4  Le.  a.  pi.  3.  Mich.  23  Elia,  Anon. 

X  Br.  Loaditions.  pi.  7.  cites S.  C.<-«— S.  C.  cited  Palm.  438. 

[6.  Utadvemat^  ad  invinienduniy  or  ferimplendum^  &c.  make  nojt 
*  condition.  D.  3?  4.  Ma.  138.  3.  And  this  is  alfo  proved  by  the 
writ  of  cefTavit  de  Cantaria.  1 

[7.  Bra^on  ca^ite  de  donationibus  tipon  condition  hath  thi$ 
yerfe.] 

[8.  Scito  q«od  (tit)  modus  eft  (ft)  conditio  (quia)  caufi.     This  5-  ^'  .*'** 
jU  cited,  D.*3, 4.  Ma.  138.  31.]  ^^-  ^^|** 

Vot.  y.  s  J.  If 


44  Conuitiontf; 

If  the  gran-  Q.  If  an  annuity  be  granted  to  a  phjfician  pro  eonJiRo  impendenJS^ 
^  ^^  this  is  a  condition.  2  Le.  I26,  Arg,  cites  41  E.  3, 6.  for  tlie  grantor 
Mnnfd,  the  ^as  HO  Dieans  to  compel  the  grantee  to  give  bis  advice. 

annuity  b 

exdndt*    Br.  Extingiu/hmenty  pL  36*  cites  S.  €• 

But  Brooks  jo.  If  J.  N.  has  the  ward  of  land  and  body^  and  grants  it  to  W.  P. 
ivfij  ^^^'^^  Ills  krvzntj  pro  bono  fervitiOy  Sic,  this  was  admitted  a  good  condi- 
pe  J  ^tn'  tion ;  and  if  he  departs  out  of  his  fervice  the  other  may  enter  into  the 
whether  it   ward.    Br.  Conditions^  pi.  29.  cites  45  £•  3.  8. 

was  pro  fer- 

Titio  impenfo,  or  impendendo*  Ibid.—— *S.  C.  cited.  Arg.  2 Le«  m8»  'St  C.  dtes  Arg.  4.  Le» 
70b  that  he  may  enter  into  the  wardihip  aod  land. 

D.  329.  a  1 1.  A.  and  B.  were  bound  to  iland  to  the  award  of  certain  per-* 
J*^**3-Mich.  f^^^  ^Q  awarded  that  J^Jbouldpay  unto  B.  20  J.  per  arm,  during 
JbL.  Anon.  6  years^  towards  the  education  and  bringing  up  offuch  a  one  an  in^^ 
S.  c— ^  fant^  and  within  the  2fir/t  years  of  the  laid  term  the  infant  diedy  fo 
3^*^*  ^5-^  as  now  there  needed  not  any  fupply  towards  his  education ;  yet  it 
d^d  by  *  "Vf^as  adjudged  that  the  yearly  fum  ought  to  be  paid  for  the  whole 
Dyer.—  term  after ;  for  the  words  (towards  his  education)  are  but  to  (hew 
Dal.  1x6.  ^g  intent  and  confideration  of  the  payment  of  that  fum,  and  no 
Elizas'.  P.  words  of  condition^  &c*    2  Le.  154.  in  pL  i86.  19  £iiz.  C.  B« 

and  feems     Anon. 

to  be  s.  c.  12.  In  fome  cafes  this  word  pro  does  not  make  a  condition ;  As 
4Le.7o,7i.  if  before  the  Stat,  of  W.  3.  land  was  given  ^r^  Homagiofuoj  there, 
At^.  s.p.  jf  jj^g  homage  be  not  done,  the  feoffor  couW  not  re-enter,  but  he 

ought  to  diftrain.  Arg.  2  Le.  128.  Mich»  29  Eliz. 
Co.Litt.  13*  I^iverfe  words  of  themfelves  make  eilates  upon  condition^ 
S03.  a.  fays,  among  which  is  fub  conditione;  as  if  A.  enfeoffs  B.  to  have  to  B. 
^*^/?^  and  his  heirs,  upon  condition  that  B.  and  his  heirs  pay,  &c.  to  the 
h  tibe  moft  ^^^  A'  annualhr  fuch  a  rent,  &c.  the  feoffee  has  eftate  upon  ^on- 
proper  and   dition.    Litt.  S.  3^8. 

Si^ln^"     *^**  Regulai;ly  the  word  (pro)  does  not  import  a  condition,  tho" 
deed?**      it  has  the  force  of  a  condition  when  the  thing  granted  is  executory^ 
*  £  45  ]  ^^  ^^^  confideration  of  the  grant  is  ajirviccy  or  fome  fuch  things  for 
which  there  is  no  remedy,  but  the  Jtopping  the  thing  granted^  as  in 
the  cafe  of  an  annuity  granted  pro  conhlio,  or  for  executing  the  of- 
fice of  a  fteward  of  a  court,  or  the  fervice  of  a  captain  or  keeper  of 
a  fort^  here  the  failure  of  giving  counfel,  or  performing  the  fervice, . 
is  a  kind  of  evidiion  of  that  which  is  to  be  done  for  the  annuity,  the 
grantor  having  no  means  either  to  exadl  the  counfel,  or  recompencc 
for  it,  but  by  flopping  the  annuity  j  and  in  thefe  cafes  the  condi- 
tion is  not  precedent,  and  therefore  the  performance  theneof  need 
not  be  averr'd  when  the  annuity  is  demanded.    Per  HcAart,  Ch.  J. 
Hob.  41.  Mich.  10  Jac.  in  the  cafe  of  Cowper  v.  Andrews. 
Cfo.C.475.      15.  The  claufe  is  a  difpenfation  to  hold  2  benefices,  Dummodo 
jj- J"^^^**  they  be  not  above  12  miles  from  one  another,  does  not  make  a 
s.c.Mdbe-Coiidition  to  make  the  firft  void}  Agreed  among  the  juflices  with- 
caufe  This    out  argument.    Jo.  394.  pi.  5.  Trin.  13.  Car.Dodfon  v.  Glyn. 

4oncemed  .  -y 

icrUftaftica!  Junjdiahn^  the  court  heard  Civilians,  anffdiverfe  texts  in  the  civillaw  being  ftcwnp. 
that  modo  ai  d  dumroodo  are  exprefs  prorifors  in  fuch  licences,  and  make  no  condition,  unlefs  added,^ 
7^4/  if  be  d&a  •tbenvifi  tbtn  tt^aUht  V9id\  but  Is  only  an  idiaonitioo  or  caution,  that  ihall  be. 

j^uniibtii 


jnmiM  by  ccdefiaftical  ceofuret  ifhc  does  otherwife ;  and  this  Wng  alwayt  the  CTpoffdon  dn  mAN 
ing  fuch  licences,  the  court  refolvM,  that  tbo'  it  be  generally  a  condition  in  the  cxpoiitioii  of  the  Jaw 
jet  to  avoid  the  great  inconveniences  that  would  infue,  as  to  avoidandet  of  mukitudet  of  benefice^ 
Ike  it  Aonld  not  be  taken  here  as  a  condition*  ^^ 

16.  Leaf e  of  land  paying  rent  \s  no  condition ;  fo  a  power  to  dig 
up  trees  making  uf  the  hedge  again  is  not'a  condition,  but  covenant 
lies  for  not  repoinng  the  hedge.  2  Show.  202.  pL  209,  Pafch*  34 
Car.  2.  B.  R.  Anon. 

(D)    By  what  Words  it  may  be  created.    By  C^- 

venant,  ^ 

[i.T  F  a  man  leafes  land  by  indenture^  and  in  this  there  is  fudi 
-■•  a  daufe.  And  it  is  covenanted  betwan  the  parties^  or  It  is 
figreed  between  the  parties^  That  the  leffee  fliaU  not  do  fuch  a  thing  j—  y.-i 
^fonpain  of  forfeiture  of  the  eftate,  *  this  is  a  good  condition  5  for  •  Fd.  408* 
here  the  words  ftand  indifferently  to  be  the  words  of  the  leilce  or  '_  -,-  ^ 
lefibr,  and  fo  fhaU  be  taken  to  De  the  words  of  the  lefTor.    H.  32 
£liz.  B.  R.  agreed.^ 

[2.  If  a  man  by  indenture  leafes  for  years,  and  therein  the  leffee  Cro.  j,  398. 
covenants  and  grants  with  the  leflbr,  that  he  nor  his  affigns  will  not  pi.  4.  *s.cl 
grantj  affign,  or  fell  the  land  to  any  praetcr,  &c.  upon  pain  of  for-  w/oived 
feiture  of  the  term,  this  is  a  condition.    Mich.  12  Jac.  B.  R.  and  hearhTg  ar. 
Trin.  14  Jac.  B.  R.  between  Whitchcock  and  Fox^  adjudged.]  gumentsj  * 

tor  being,  by 
indentuey  they  are  the  words  of  both  parties  and  fufiieient  to  determine  the  leafe«-<-2  Bulft.  290* 
FosT.  Whichcocke,  S.  C.  Coke  Ch.  J.  held  it  clearly  acondition.—- ~RoU  Rep.  68.  pi.  iz.  S.  €• 
9g  ibid.  69.  agreed  on  the  other  fide  to  be  a  condition*  S.  P.  by  Mountague,  and  the  leflbr  has  elec* 
tion  either  to  enter  or  to  bring  adion  of  covenant.    Dal.  8.  pi.  7.  Mich.  7  £•  6.  Anon. 

3.*  A  leffee  for  years  covenants^  that  if  hcy  bis  executors  or  affigns^ 
Jill  the  termy  that  then  the  lefjir  may  re-enter  \  This  is  no  condition  ^ 
for  all  conditions  ought  to  be  referved  and  made  on  the  part  of  the 
leflbr,  donor,  &c.    Dy.  6.  a.  b.  pi.  i.  2.  Pafch.  28  H.  8. 

4.  A.  made  a  leafe  to  B.  wherein  it  was  covenanted  between  the  [  46  ] 
£ud  parties,  that  if  it  happen  the  (aid  rent  to  be  behind^  in  part  or  in 

ally  by  the  fpace  of  6  weeisj  that  then  itfl)all  be  lawful  for  A.  to  r^- 
tuter^  Dyer  held,  that  thefe  words  made  condition,  oecaufe  they 
are  the  words  of  the  leffor,  as  well  as  of  the  leffee.  Wefton  was 
of  the  fame  opinion,  viz.  that  it  is  a  perfect  covenant.  •  Dal.  86.  pL 
46.  Anno  14  £liz.  Molington  v.  Filpot. 

5.  A  leafe  is  made  ofafarmy  except  the  woody  and  the  leffor  eo* 
venantsj  that  the  leffee  Jhalf  take  all  manner  of  undenuoodsy  provided 
akvaysy  and  the  ieffee  covenantsy  that  he  wtll  not  cut  any  manner  of 
timber-trees  ;  diis  is  no  condition,  being  but  a  declaration  of  what 
wood  he  was  to  meddle  with.  Poph.  1 17, 119.  cites  17  £liz.  Ha« 
niington  v.  Pepul. 

6.  Provifo  added  in  the  end  of  a  covenant  extends  only  to  defeat  But  prevlfo 
the  fame  covenant,  unlefs  there  are  the  words  ^  d  tunc  the  grant  atmxtd  to 
ihall  be  void.     But  provifo  put  abfolute  in  a  decu,  without  depend-  i^^^^jj^" 
ance  upon  any  particular  covenant  of^  xeption,  is  to  be  conurued  explanation. 

j£  a  for 


46  CotfUitioniBr^ 

Mo.  io6.  for  condition  to  all  the  eftate.  Agreed  by  all  the  jullices.  Mo.  loAt 
Andrcvvi**  pj  ^^g.  Mich.  1 7  and  i^  Eliz.  in  Andrews's  cafe. 
Cro!  B.»o».  7-  ^"  ^"  indenture  of  leafe,  the  Uffa  cniinaniid  t$  perform  all  the 
^\.'%i! iir%.  covenants  fuh  pcena  forisfa^ura^  and  by  the  opinion  of  the  whole 
cites  Hill  v.  court  the  fame  was  a  condition.  Arg-  Le.  246.^  pL  331.  cites  24. 
^p^.^Tnd    Eliz.  Hill  V.  Lockbam. 

feems  to  be 

S.  C.  that^the  Icflbr  eoUr'd,  and  it  was  adjudg'd  f#r  him. 

« 

4  L'e.147.  8.  The  lord  M.  bargained  and  fold  lands  by  deed  infolled,  prO" 
P*-*5^  vifoy  and  is  covenantedy  granted  and  agreed^  that  it  Jhall  be  knvfiil 
ftatcs  the  fir  y*  5*  r^'*^  ^^^  ajiranger)  to  dig  in  the  lands  for  mines ;  it  was 
grant  to  dig  adjudged  in  this  cafe>  that,  altho'  the  word  provifo,  abfolute  di£la 
rJhs?'^h'*  vel  pofitOy  makes  a  condition,  yet  when  it  is  coupled  with  other 
U\n  and  *  words  fubfe^uent,  it  (hall  be  conftrued  in  the  fenfe  of  the  faid  words 
aiTtgns,  and  to  which  it  is  coupled.  Mo.  174.  pi.  308.  Mich.  26  &  27  Eliz. 
riiat  he  af-  Huntington  V.  Moungoy. 

ever.  But  it  ^Tat  held  accordingly,  that  the  word  (proviib).  being  coupled  with  other  wnrdi  of  covenant 
and  grant,  did  not  create  a  condition,  but  iboold  be  of  the  fame  nature  as  other  wordi  of  grant.!  ■ 
Godb.  17.  pi.  »4«  S.  C,  in  totidcm  verbis. 

Le.  245.  pi.      9.  The  bifliop  of  R.  made  a  leafe  for  years^  lejee  cpvenantedy  that 

Via  ^'  ^d  ^^  ^'^^'^  ^^^  P'^^  ^"^  ^^  dijlurb  any  of  ebe  tenantSy  inhabiting  in  the 

ingiy'by^'    ^^^^  manor  out  of  their  tenancies^  doing  their  duties  according  to  the 

u  ray  and    ^f^9;72  of  the  manor ;  and  plaintiff  fiiewedy  that  the  defendant  had 

Gawdy,  and  p„|;  ^yt  Q^e  A.  G.  a  tenant  dwelling  there  upon  a  tenement  parcel  of 

no"c^tra.  ^^^  ^^^^  manor,,  and  that  the  bifhop  entered  for  the  condition  broken^ 

dift  it.        and  made  a  leafe  to  the  plaintiir.    It  was  argued,  diat  altho'  die 

words  found  in  covenants,  and  are  the  words  of  the  leflee^  yet  the 

leafe  being  by  indenture,  they  are  the  words  of  both,  and  the  intent 

of  them  is  to  defeat  the  eilate,  which  cannot  be  by  covenant  but  by 

condition  i  and  Wray  and  Gawdy  were  of  that  opimon  dearly. 

Cro.  E.  202.  pi.  33.  Mich.  32  &  33  Eliz.  B.  R.  Thomas  v.  Ward. 

Goia{b.  74.      10.  A.  leafes  to  B.  for  vears,  with  claufe  of  re-entry  for  non-pay- 

'u  he  court  '^^"^  ^^  ^^"*>  ^"^  '**  ^^^  '^*^^  ^^^  divcrfc  covcfiants  on  the  part  of 
heid/char  the  leflee.  Afterwards  leffor  devifesy  that  Uffeeflwdd  hold  the  land 
thft  words  demifed  for  31  yearsy  reclconing  the  years  of  die  iirft  term  not  ex« 
^ovcnantt^  P^^'^  ^  parcel  of  the  laid  term  of  3 1  years,  yieU&ng  like  rent  and  tm^ 
<rnot*make  derfucb  covenants  as  in  the  former  leafe.  Per  tot  cur.  the  words 
a  condition,  can't  make  a  condition ;  for  a  condition  is  a  thing  odious  in  law, 
the'  they  ^hich  (han't  be  created  without  fufficient  words*  2  Le.  33.  pi.  40, 
t^C^nd     HilL  39  Eliz.  C.  B.  MacheU  als.  MicheQ  v.  Dunton. 

Periam  faid» 

that  they  aie  void  words.-«-^Godb.  99.  pi.  114.  Mich.cS  aad  19  Elis.  S.  C.  not  relblv*d.   ■     AnA 

197.  pL  zi%n  Maunchell  V.  Dodington,  S.  C.  adjudged. 

C  47  J  'J-  J-  S.  made  a  leafe  for  years;  die  /j/^r  covenanted  that  the 
tej/eejhould  have  h9ufebotey  Sec.  without  committing  wajley  upon  pain 
ef  forfeiture  of  the  feafe ;  if  it  be  a  covenant  or  a  condition  was  not 
reiolved ;  but  Walmfley  held  it  a  covenant  on  the  lefTor's  part,  and 
confequentiy  it  cannot  be  a  condition.  Cro.  £.  604.  pi.  i8.  HilL 
40  Elis.  B.  R.  arch«dcacon  v.  Jcnnor. 

sa.  It 


11.  If  A«  infeoffs  &•  \i%.provtfo  (em^'quod  pr^tdiihu  B.folvat 

feu  folvi  iaciat  prsefkto  A.  talem  redditum ;  or  iVtf  quod  pradi£ius  B. 

Johatlic.     In  thoie  cafes,  without  faying  more,  6.  has  only  eftatc 

on  condition;  fo  that  if  he  ^oes  not  perform  the  condition,  the 

feoffor  and  his  heirs  may  enter.    Litt.  S.  329. 

13.  If  a  man  by  indenture  lets  lands  for  ye2xs^  provided  ahvaysy  and  ff*^  . 
*iis  covendntid  and  agreed  httwcen  the  laid  parties,  that  the  leflee  Cwi  Tr 
fliould  not  alien,  and  'twas  adjudged  that  thts  was  a  condition  by  covtnant 
force  of  theprovifo,  and  a  covenant  by  force  of  the  other  words.  ■?*^««con- 

Co.  Litt.  203.  b.  '::i'xt  • 

alio,  per  Popham.    Cro.  E.  4S6.  cites  S^t  Henry  Barkeley'fl  cafe* 

14.  Liofe  far  80  years  of  the  manor  of  7.  ice.  gxcepting  all  woods  Jo.  166.  p|. 
gmd  undertjuo&ds  growing  or  to  grow  in  thi  wood  called  T,  woody  ^^dl'^'^\^* 
excepting  all  tirnher  trees  of  oaky  ajh^  andelm^  growing  on  any  part  ^it  was  aeon* 
the  premtfesy  with  free  ingrefs  and  regrefs ;  the  leflbr  covenanted  that  ditioji ;  for 
die  prenufles  were  free  from  incumbrances,  and  the  lejfee  covenanted  *  J®'  ^*  *^ 
CD  repair  the  fences,  and  aUb  if  he  di/iurhed  the  lejfory  or  his  ajpgnsy  \^^  ^^^ 
to  felly  cut  or  carry  any  of  the  wood  or  underwood  except edy  that  then  it  aants,  at 
^hould  he  lawful  for  the  tejfor  to  re-enter  ice*  One  queftion  was,  whe- I*"  "^^«^ 
ther  this  was  a  covenant  or  a  condition,  for  which  upon  a  difturbance  3"^  a^d^^ 
the  leflbr  might  enter  and  defeat  the  eftate  ?    It  was  tnfifted,  tha*-  it  drews*s  cafe. 
was  not  a  condition,  becaufe  they  were  the  words  only  of  the  Ufficy  ^  ^^?*  [7u 
and  every  condition  is  created  by  the  words  of  the  leffor  j  'tis  true,  thcy*arVdr« 
if  the  words  had  been,  if  the  lellee  difturb  &c.  then  the  leafe  ihali  words  of  the 
be  void,  this  had  been  a  condition,  becaufe  the  plaintiff  could  have  lefTeebyway 
no  remedy  by  action  upon  a  void  leafe  5  but  'tis  otherwife  where  the  y^t^thcre  *^'* 
Icflee  covenants  it  ihall  be  lawful  for  the  leflbr  to  re-enter,  becaufe  being  by  th* 
in  fuch  cafe  he  may  have  a  remedy  by  way  of  a£tion  upon  the  deed ;  indenture, 
and  Doderidge  £iid  lix2Lt  formally  a  condition  ought  to  be  by  the  words  of^^^^  ^^^* 
the  lejory  but  when  they  are  iftdefinitey  and  proper  to  defeat  the  eftatCy  that  the 
they  Jhall  be  taken  as  a  conditiony  according  to  Browning  and  BeUon's/>«>^c  ^^ 
cafe,  which  is  received  for  law  at  this  day.     Palm.  491,  496*  S^3*?*aV*ftr'  *' 
Hill.  3  Car.  B.  R.  Hayward  v.  Fulcher.  *^ "  they' 

had  beea 
.  the  words  of  the  leflee  hlmfel^  and  tho*  this  point  was  not  refolved  in  the  cafe  of  the  Queen  ▼.  Lyi* 
Cer,  yet  the  better  opinion  is  fo^  and  the  law  hat  beea  takca  ever  fince  that  it  (bf^  be  a  condition* 
]Ud«  169.  S.  C.  adjudged. 

15.  Leflee  for  vears  brought  trefpafs  for  breaking  his  dofe,  and 
beating  down  his  nedges  &c.     The  dcfendaaitsju/Hfyfor  that  one  AL 

feifed  infeCy  leafed  to  the  plaintiffs  excepting  thi  treesy  with  liberty  to 
grub  upy  cut  downy  and  carry  them  awayy  repairing  the  hedges  and 
jjUling  up  the  boles  i  and  that  M.  granted  the  tiees,  and  the  liberty  to 
the  defendants  &c.  Upon  demurrer  exception  was  taken,  becaufe 
the  defendant  had  notjhewn  that  be  filled  up  the  holes  and  repaired  the 
bedgesy  and  that  thofe  words  (filling  up  the  holes  and  repairing  the 
hedges}  make  a  condition,  which  not  being  done  deilroys  the  agree- 
ment, and  avoids  the  liber^ ;  fed  non  allocatur ;  for  it  is  not  a  con^ 
dition  but  a  covenant,  for  oreach  whereof  the  leflee  has  remedy  by 
adion.  Adjudged  quod  querens  nil  capiat,  per  Billamt  2  Jo.  205, 
206.  Pafcb.  34  tar.  2.  B.  R.  Warren  v,  Arthur. 

E  3  (E)  Im- 


'4^ 


CdttDttfonif^ 


(E)    Improper  Wovdt^ 


•  Br.N.  c.  [t.  T  F  a  manlcafes  for  life,  or  makes  a  feoffment  upon  condition 
l! c.  thaut  **^ »f  *^  lejfee  does  fucb  an aa^  the  efaie  Jhallhe  void-,  tho* 

IS  not  void  the  eftate  cannot  be  void  before  entry,  yet  this  is  a  good  condition, 
till  an  entry;  ^nd  fliall  givc  an  entry  to  the  leflbr  by  implication.  ♦  2  Marl.  Br.  S« 
^^Bromiey  ^g^^  q^^  ^  Pennant  65,  admitted.  Litt.  S.  723.  M.  37,  38  Elix* 
Br.'cpndi-  B.  R.  in  f  GoodaU  andiViat^s  cafe.  Agreed  by  all  praeter  Fenner^ 
lions,  pi.     who  doubted  thereof.! 

^45.  at  the 

end  of  the  plea  cites  S.  C.  f  5  Rep.  95.  b.  S.  C.  admitted  to  be  a  condition.<«-M» 

Cro.  £.  383,  384.  pi.  4.  S.  C.  afErmed*  in  error,  that  they  were  good  words  of  condition.         Poph. 

99,  100.  S.  C.  &  S.  P.  admitted  by  two  J.-— «-Gouldib.  17^.  pi.  11 1.  S.  C.  but  the  juAices  diifered 

'sfi  to  its  l>elng  a  good  condition.  ■  Mo.  708.  pi.  989.  S.  C.  agreed,  that  the  eftate  could  not  be 

void  before  eDtr)\  but  whether  the  words  ((hall  be  Told)  are  fufficieac  warrant  for  entry  they  varied  in 

dpinion. 

f  2.  So  it  is  if  the  condition  be  that  the  eftate  Jhall  ceaje.     Litt.  S. 

723.  M,37,  38  Eliz,  B.  R.  per  Coke.  J 
D.  193.  pi.      [3.  If  a  man  makes  a  feofnnent  by  deed,  upon  condition  that  if 
j7.Mich.2.the  feoffee  doe$  not  fuchan  a6l,  then  the  feoffment,  charter,  and 
s.c.&s,p.l'very^^jr//^^vwW;  this  is  a  good  condition,  thtf  no  re-entry  bere- 
•aioitted'    ferved.     D.  9.  10  Eliz.  268.  15.  admitted.] 

[4.  f^  if  die  condition  be  that  ^z  feoffment  Jhall  he  void^  this  is  a 

good  condition,  and  Jhall  give  a  re-entry  without  an  exprefs  refer* 

vatton.  1 1  H.  7,  22.  Eriche*s  caje^  agreed,] 
c  Rep.  oc.  [5*  ^^  *^  ^^  condition  be  that  the  deed  of  feoifinent  ^  fcifina  inde 
b.  Goodai's  habita  erit  vacua  6c  nuilius  vigoris ;  this  is  a  good  condition ;  for  this 
#cafc,  s.  c.  js  all  one  as  if  he  had  faid  that  the  feoflftnent  fhall  be  void;  for  the 
Set™*  livery  takes  effcft  by  the  deed.  Dubitatur,  M,  37, 38  Eliz.  B.  R^ 
— — lcro,£.  between  Goodale  and  fViatj  two  againft  two  juftices«J 
383.  pi.  4. 

fi.  C.  affirmed  in  error,  that  they  were  good  words  of  condition.  ■  Poph.  99.  S.  C.  but  S.  P, 
doubtsed  by  Popham  and  Fenner.»  1  Mo.  708.  pi.  989.  S.  C.  agreed,  that  the  eftate  could  not  be 
Toid  before  entry ;  but  whether  the  words  (diall  be  void)  are  fufficient  warrant  for  entry,  they  difiteied 
in  opinion.    ■    1     Gooldib*  176.  pi.  lilt  S.  C.  bat  th«  jufticea  differed  as  to  ita  being  a  good  condi« 

Sec  (K)  pi.      ^6.  If  a  manleafes  for  life,  or  makes  a  feofEnent  in  fee,  upon 
^'  ^"^*       condition  that  if  the  feoffee  or  leffee  doesjuch  an  a£f^  that  then  his 
tftate  Jhall  ht  void  and  ceafe,  and  the  land  Jhall  remain  over  to  a 
granger  \  tho'  it  was  intended  diat  the  ftranger  fhould  take  advan- 
tage of  die  condition,   and  he  cannot  by  law,  yet  die  leflbr  or 
feoffor  may  enter  by  force  of  this  condition.    Lit.  S.  723.] 
to^b^ir."**       f7'  ^^  *  "^^^  makes  a  fcoflinent  by  deed,  and  ^t  feoffee  grants 
teidcd^oV    by  another  deed  made  upon  condition,  that  tf  the  feoffor  does  fuch 
•notherdeed  an  2&^  the  Jirji  deed  Jhall  he  of  no  force  \  this  is  a  good  condition^ 
tnade  at  the  j^j  £q^  gjyg  ^  rc-entrv,  tho*  none  be  referved.  •    30  Aff.  11  ad-» 
,^!^  (S]*  mitted,    45  Aff.  <0*  s^omitted.] 

pi.  s. 

•  The  cafe  was,  a  man  made  zfimpUftoffmentt  and  after,  hy  deed  teht^rfini  if,  xhtfecfeegrantei 
f»  tbe  feofor,  that  if  the  feoffor  faid  lo  /.  by  fucb  a  dej^  that  the  deed  and  feoffment  p^uld  be  void. 
Tanks  /aid,  that  defeafance  cannot  be  of  effect  of  lands  which  pafs  by  livery,  .if  the  /izety  he  not  madt 
as  noell  upott  the  defeafance  as  vpon  tke  charter  of  ieoflfmenc ;  and  the  opinion  of  the  court  was  with 
tol.    Br*  ^^ndiuoosi  pi.  115.  cites  30  Aff.  11^— Br.  I>efcafancejpl.  8.  cites  S.C.  and  Brooke  fays. 


4n>at  tlietefort  tt  thti  day  it  is  nfatl  to  corenant,  that  tkc  aflfurafice,  after  t]ie«ond!tjoa  Mrfoimedy 
frail  be  o>  the  ufe  of  tbe  vendor^  ao4  that  the  vendee  aad  his  hdn,  and  all  otherij  iliai;  be  [feifedl  to 
the  veivior  and  his  hdrs. 

[   49   ] 

[?•  If  a  man  leafes  for  )rears,  and  in  the  indenture  there  is  fuch  S-C.&s.p. 
daufe,  et  non  licebit  to  the  leffee  dare^  vendere,  vel  concedere  Jia-  ^^^^.  ^^^* 
turn  &  terminum  fuum  alicui  perfona  fine  licentia  of  the  lefTor  ??i.!!Uco. 

ftdf  pcena  foris~fa£fura  termini  prsed'  this  is  a  good  condition.    D.  Litt.104  a. 

'66.  a.  pi.  8.  Mjch.  3  E.  6.  per  cur.]  c'o'"'r^ 

Atg,  Le.  246. S.  P.  by  Gawdy,  Oodb.   131.— — -Prorided  always,  and  it  it  covenanted  and 

aj^reedy  and  the  lefl*ee  covenants  not  to  alien  or  grant  over  without  licence  of  the  lefTor.  The  reporter 
adds  a  qujcre,  if  this  be  a  condition  or  a  covenant  only,  becaufe  it  was  not  agreed  among  the  jufticea* 
p.  157.  pL  7.  Mich.  4  4b  5  P.  &  M.  Anon.— This  amounts  to  a  leafe  for  years  dcreaiible,  and 
fo  it  was  adjudgM  is  C.  H.  in  Q^El'sabeth's  time  \  and  the  reafoa  of  the  court  W4S,  that  a  leafe  for 
year«  was  but  a  contraA  which  might  begin  by  word,  and  by  word  may  ht  difToIvM.  Co.  Lltt. 
SC4  a.  at  the  bottom*"'  Provifo  quod  non  licebit  to  the  leflee  to  alien  his  term  without  alTent  of 

the  leflbr,  wat  relblTed  to  be  a  condition.  Cro.  £.  60.  pU  «.  Mich.  29  &  30  Ella.  B .  R.  JCci^t  r, 
Jiriory. 

[9.  So  if  there  be  fuch  a  claufe  in  the  indentiyre,  and  the  leflee  ^o.  Lltt. 
Jhall  continually  dwell  upon  the  houfe  upon  pain  of  forfeiture  of  the  ^*H-a'S.P. 
iaid  term  andintereft.     D.  6.  [and]  7  E.  6.  79.  pi.  46.  per  cur.]  s?c!* " 

f  10.  If  a  man  makes  a  feoffment  rendering  rentj  and  if  the  rent  RoII  Rep. 
be  bebindj  that  it  (hall  be  lawful  for  him  and  bis  heirs  to  retake  the  330.  pi.  37* 
land,  and  to  make  his  profit  thereof;  this  is  a  good  condition,  and  ^/K*^»^ 
fliall  give  a  re-entry,  tho'  it  be  not  exprefly  limited.  6,  E.  2.  Entry  dit'i^^  s!c. 
congeable  55.  Adjudged.]  and  8  e.  \, 

V  ,  which  waa 

that  terra  rcdibit^  and  Coke  Ch«  J.  fait*,  that  there  ought  to  be  a  reafonable  intendment  in  rhat  cafe| 
that  the  word  'return)  is  not  a  proper  word,  yet  it  is  a  good  condition,  and  it  was  to  der'eat  th« 
cftate.— >lf  the  words  bad  been  (to  retake)  only,  without  faying  (to  retake  the  land)  it  had  been  good  z 
jMr  Cnkc  Cb.  J.  3  Bulil.  155.  Mich.  13  Jac.*-Co.  Litt.  204.  a.  ad  Hnem  S.  P.  and  cites  S.  C. 
and  fays,  that  tor  the  avoiding  a  leafe  for  years^  fuch  precife  words  of  cundition  arc  nJt  fo  flr.^tly  rc« 
qoircd  as  in  a  cafe  of  freehold  and  i/iheritance* 

11.  A.  was  bound  in  an  obligation  to  B.  and  upon  oyer  of  the  Br.Faits,pU 
obligation  tlic  endorfement  was,  that  the  faid  B.  vult  £^  concedity  |**q**^ 
tbat  if  the  faid  A.  Jhould  Jiand  to  thiMrbitrement  of  J.  5.  then  the  Pitth.Barre, 
obligation  mould  be  void.     It  was  moved  that  the  condition  is  void,  pi.isr.citca 
becaufe  it  is,  tiiat  B.  vult  &  concedit,  that  if  A.  (lands  to  the  arbi-  ^'jFv*'"' 
trement  of  J.  S.  and  all  this  is  the  deed  of  A.  and  not  of  B.  neither  Afcue  for 
is  it  by  words  conditional  j  and  per  Newton  and  Pafton,  the  words  Pafton— 
vult  &  concedit  are  void,  but  the  condition  commences  here,  viz.  ^'  ^^' 
if  the  did  A.  fliould  ftand  to  the  arbitrement  of  J.  S.  And  therefore  s.'c,^'^ 
it  is  fufiicient  to  make  a  condition ;  whereupon  the  defendaii^t's 
counfel  paifed  over.     Br.  conditions,  pi.  58.  cites  21  H.  6.  51. 

12,  Provided  it  Jhall  not  be  lawful  to  the  UJfee  to  lop  the  trees  \  per 
Dyer,  'tis  a  conditions  per  Brown  'tis  not.  Mo.  45.  pi.  136. 
iidich.  5  Eliz. 

(E.  2)    By  Words  of  Leffor  only. 

¥.   A     Leafes  to  B.  for  years,  with  claufe  of  re-entry  for  non-pay-  Goidib.  74. 
•^*'*  ment  of  rent,  and  in  the  leafe  were  diverfe  covenants  on  the  Pj:J^-  ,s- c. 
part  of  die  leflee  j  afterwards  lejfor  devifcs  that  lejfiejlould  hold  the  \i\^^^ 

£  4  land 


49  COtUlttiOttK^ 

tftion;  ^  land  icmiki  fir  %lyearsy  reckoning  die  years  of^thc  firft  tertn  not 
(ttnaerliike  ^^P^^^^  ^  parcel  of  the  faid  term  of  31  ye2Lnj  yielding  liJte  rent^  and 
covcnints)  *  under  fuch  covenants  as  in  the  fornur  leafe ;  per  tot.  Cur.  the 
do  not  make  words  ot  thc  Will  can*t  make  a  condition,  for  a  condition  is  a  thbg 
Sw''therare  ^^^^^  *^  ^^^1  which  flian't  be  created  without  fufficient  words, 
jnawiu.—  2  Le.  33.  pL  40^  Hill.  29  Eliz.  C.  B.  Machel,  alias  Michel  v. 
Ow.  54.     Dunton. 

St  C,  rc" 

foiTed  by  all  the  juftices  accordiagly ;  for  covenants  and-<^adttions  are  of  ierenl  natores,  the  one 
lliving  adtan,  the  other  entry  \  and  the  intent  of  the  will  wa%  that  the  leflce*  (hould  not  forfeit  hit 
term,  tho*  the  covenants  were  not  performed,  but  is  anly  bound  to  fuch  penalty  as  he  was  aCHrft^ 
which  was  to  render  damagi^s  in  an  a6fcioo  of  covenant  and  judgment  accordingly.  1  And.  t^^^  pU 
SI4.  Manchel.  v.  Dounton,  S.C.  held  accord'ngly.  -  Ibid.  197.  pi.  332.  Maunchelr.  Doden« 
ton,  S.  C.  agreed  per  Cur.  that  it  does  not  n^ake  <;ondition,  but  that  the  words  were  vain  words.—* 
Godb.  99.  pL  114.  Teems  to  be  S.  C.  but  not  refolved,  but  fays  th^c  Cawdy  held  it  a  condition,  which 
was  in  a  manner  agreed  by  all  the  other  juftices ;  yet  Periam  ami  Rhodes  J.  faid,  that  the  firik  leaic 
was  not  defeaiable  for  non-performance  of  the  covenants,  ncr  was  it  the  intent  of  the  devifor  that  the 
fecond  (hould  be  fo,  notwlthlbnding  his  meaning  was  that  he  (hould  do  the  fame  th'mgs.  ■  a  Le^, 
33.  pi.  40.  S.  C.  and  the  whole  court  held  that  the  words  of  the  devife  cannot  make  a  condition^  for 
a  condition  is  a  thing  odious  in  law,  which  (hall  never  be  created  without  fuflkient  words.  And. 
179.  pi.  214.  Mancheil  v.  Pounton,  S.  C.  ie  ibid.  197.  pi.  232.  Maunchel  v.  Dodington,  agreed 
that  it  makes  no  con<lition»  ■  »  Poph.  8.  S,  C.  cited  by  Popham  Ch.  J^  as  adjydg'd  no  conditioa.— *» 
S.C.  cited  by  Popham  as  adjudg*d  accordingly.     Cro.  £•  188.  in  pi*  3. 

•  [    50  ] 

2.  Covenant  by  leflbr  that  lejjee  may  cutfireboot^  £#r.  without  do* 
ing  wajiey  and  the  ledee  does  wafte  in  felling  wood;  this  is  a 
breach  of  leflee's  agreement,  and  he  is  liable  to  be  fued  on  his  bond 
for  performance  of  covenants,  agreements,  &c.  for  tho'  'tis  the  co-> 
venant  of  the  leffoo  yet  'tis  the  agreement  of  the  leiTe^.  Lc.  J24« 
pL  457.  Trin.  31  Eliz.  C.  B.  Stevenfon's  cafe. 
« 

Pol.  409.  (F)  Obligation.  Condition.  What  Words  make  a 
^■"'"^^*^  Condition, 

$ce  (D)       [i.  TF  the  condition  of  an  obligation  be  made  in  this  manner,  (ci- 

-L  licet,  tlie  condition  of  this  obligation  is  fuch,  that  ifR^  H* 
io  not  grant  over  the  benefice  of  D,  during  his  llfcy  then  the  faid  J,  //, 
^  (the  obligor)  doth  covenant  to  grant  and  aijign  the  Jaid  advowfon  /« 
the  obligee  and  his  ajftgns^kc,  tho'  the  word  covenant  be  put  in  here, 
yet  this  is  conditional,  becauf(^  it  is  exprefi'ed  before  in  the  com-« 
mencemcnt  of  the  condition^  [viz.]  the  condition  of  this  obliga- 
tion is  fuch,  &€•  Tr.  38  Eliz.  B,  R,  between  Wiljdin  and, 
tlaynes."] 

[2.  If  the  condition  of  an  obligation  be  fuch,  now  therefore  if  the 
faid  obltgor  pay  lO  /.  to  the  obligee  quarterly^  then  it  is  agreed  that  the 
obligation  jhall  be  voidj  this  is  a  good  condition.     Per  8..  Ja.  B.  be- 
tween S imp/on  and  Bernard,     Per.  Cur.  j 

[3.  If  the  condition  of  an  obligation  be  to  ftand  to  the  award  of 
J.  S,fo  as  thc  award  be  made  in  writing  indented  under  his  band  and 
feaJy  iS'c.  this  is  a  condition  fo  that  the  award  (hall  not  bind,  tho* 
it  be  made  by  writing  under  the  hand  and  fcal  of  J.  S.  if  the  writ- 
in'^  be  not  indented.  P.  1 X  Car.  B*  R.  between  Holmes  and  Hy0 
jicjjuilgtd  uj>on  a^demurrer.     Intratur  Hill,  xi  Car.  Rot.  4-68.] 

5  4.  Th^ 
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4  The  condition  of  an  obligation  was,  whifeai  the  •hBgee  isCto.t,^^ 
hund  in  certain  obligations^  the  obligor  is  to  deliver  them  to  the  obligee  p1-  »•  G»tn- 
before  Mich.  Refolved  that  this  is  a  condition  clearly.  Mo.  395.  e^J*"^  "^ 
pL  515.  Hill  37  Eliz#    Qxammingham  v.  Ewrc  — ibid. 

339.S.C 

(G)    Obligation.     Condition.     What  fhall  be  faid  [  51  J 

to  be  Parcel  of  the  Condition*  &«  Tie. 

Jaits  (G) 

[i.  TF  the  condition  of  an  obligation  be  in  fuch  a  manner ;  whereas  iBuift.  x)^. 
^  Robert  Qrofs  the  father  >^/{  and  will  before  fud)  a  day,  fur^  s.c.theob* 
render  the  moiety  of  Ae  faid  copyhold  tenement  unto  Robert  the  {^^^^TtJIIS 
younger,  fo  that  Robert  the  younger  be  thereof fo  feifed^  according  /« (whovas) 
the  cufiem  of  the  manory  if  they  fo  long  Hve^  then  the  obligation  to  be  inftud  of 
void.    The  laft  words  (if  they  fo  long  live)  do  not  make  the  condi-  ^^^  ^ 
tion  only,  but  the  furrender  is  part  of  the  condition  alfo.    M.  II  ^d<I^ 
Jac.  B.  R.  between  Marier  and  Crofs.}  opinioo,ck« 

it  was  a 

nmeToid  condition,  the  ftnie  being  iltogether  Infen^ble,  and  pot  compolibry,  as  the  famt  ought  it 
ha,  and  fo  tha  obUgation  is  Angle  and  without  condition.***— The  words  were,  IVbtrt^t  tht  •hiigtt  it 
hwnd  in  ctttaia  Mgatiem^  ibe  ohligmr  it  to  dtlivtr  tbtm  tn  tht  M^H  hif»t  Micb*  &C.  It  was  nr- 
fi>W*d,  that  thofc  words  make  a  condition  dearly^.    Ibi4* 

[2.  If  the  condition  of  an  obligation  be  in  fuch  manner ;  the  eon* 
dition  of  this  obligation  is  fucb^  that  if  the  above-^bounden  A.B.  d& 
difcbarge  the  obligee  of  fuch  a  recognifanceylic.  and  whereas  the  above^ 
pounden  A,  B*  bath  agreed  to  free  anddifcharge  the  faid  obligee  from  % 
feveral  obligations  &c«  Now  the  condition  of  this  obligation  iS  fuch^ 
that  if  the  faid  A.  B.  dofave  and  keep  harmlefi  the  obligee  of  and  from 
the  faid  ^  feveral  obligations^  then  this  prefenc  obligatioh  to  be  void  j 
tho'  in  this  cafe  the  words  prima  facie  feem  to  reftrain  the  conditioa 
to  the  laft  part  only,  fcilicet,  to  fave  him  harmle&  from  the  a  oblt« 
gations,  yet  in  as  much  as  it  appears  that  the  intent  was  to  extend  t$ 
the  recognizances  by  the  firft  words,  the  condition  of  this  obligation 
is  fuch,  and  like  wife  by  the  word  (alfo)  in  the  UA  daufe,  fcilicet 
(whereas  alfo)  or  otherways  th6  firft  words  (the  condition  of  this 
obligation  is  fuch)  will  be  void ;  the  firft  part,  as  to  the  difcharge  of 
the  recognizance,  ihail  be  part  of  the  condition  alfo,  for  xhefr/lparf 
is  a  paerfe^  fentence  to  make  it  a  condition ',  butthefe  words  to  be  added 
thereto,  fcilicet,  (then  the  faid  obligation  to  be  void)  which  words 
willferve  well  for  (*)  both  ciaufeSy  and  the  intervening  recital  (where-'  r*-»^^— % 
0sl^c.)  will  no^  binder  it.  Mich.  1649,  between  Ingoldejby  and*^^»^to. 
Steward  adjudged  per  cur.  practer  Jermyn.  Intratur  Cr*  1649,  ^""^^""^ 
Rot.  1 284  ] 

3.  A  man  made  obligation,  and  after  the  date,  and  at  the  end  of^'*  CandU 
it  a  claufe  was  compris%  that  if  he  pay  the  moiety  of  the  fum^  that^^*^ 
fhfn  the  obligation  Jball  be  void \  and  the  opinion  of  the  court  was,s.C. 
Aat  it  )s  a  good  condition.     Br.  oUigation,  pi.  89.  cites  30  £.  3. 3. 

and  Fitzh.  Bar,  265. 

4.  Condition  of  a  bond  was  to  fave  lands  from  all  incumbrance!, 
and  before  the  fealing  of  the  bond  dicre  is  a  memorandum  indorftd^ 
fbat  it  Jhould  not  exttni  U  fuch  a  particular  incumbrance.     The  in . 

dorfement 
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dorfement  was  held  an  explanation  of  the  intent  of  the  parties,  and 
that  before  the  fealing  20  things  may  be  indorfed  or  fubfcribed  as 
conditions  of  the  obligation^  and  they  all  fhall  ftand.  Mo.  679. 
pL  930.  Mich.  44  &  45  Eliz.  B.  R.  Broke  v.  Smith. 

i  $1  ]  (H)    By  what  Words  it  may  be  created* 

6ee  (K)  pi.  [i.TF  a  man  Uafes  to  a  woman  for  40  yean  upon  condition^  Aat  fi 

♦.S-C.and       X  ,7/^  iQYfi  ^Ij^  viveret  &  cuftodiret  feipfam /^^^/^  u;iV<7«;,  and 

^j^^        Jhould  inhabit  upon  the  premifes^  this  is  not  any  condition ;  for  the 

word  (Ji)  makes  the  intention  uncertain  whether  another  thing  was 

intended  befides  the  ceflbr  of  the  term  or  the  re-entry.     Mich.  37, 

38  Eliz.  B.  R.  between  Sayer  and  Hardy-^  adjudged.] 

This  was  a       [2.  If  a  man  leafei  lands  to  another,  provifo  if  the  rent  he  arrear^ 

point  made  this  is  not  any  condition,  becauTe  the  yrori  (Ji)  makes  the  inten* 

cafc**A^    tion  uncertain ;  for  where  the  provifo  is  hypothetical^  it  ought  to  be 

by  leaving    fhewed  what  he  would  have.  Pafch.  14  Jac.  B.  R.  between  Moodye 

out  the  in-  and  Gamon.     Per  Cur. 

fenfibie 

words,  and  that  thefe  words  of  themfetve^  would  make  a  condition  without  more,  but  the  whole  court 
e  c( ntra  for  the  reafon  given  by  Roll*  Roll.  Rep.  367.  pl«  20.  Pafch.  14  Jac.  B.  R.  S. C.  [butl  do 
HOtobferve  S.  P.  mentioned  in  any  cf  the  other  reports  of  the  S.  C.]— To  make  it  a  good  condition 
it  ought  to  have  the  following  words,  vir.  tbat  then  it  Jball  be  la-xful  for  tkefccffor^  fife,  to  enter,  &c. 
Litt.  33 1. -» And  in  fuch  cafe  the  words^  contingat  redditum  praeui^*  aretro  iorc,  &c.  that  then  itihaU 
Ve  lawnii  to  the  feoffor,  leiTor,  &c.  to  enter,  &c.  make  a  gocxl  condition.     Litt.  S.  330. 

Provifo  is  as  apt  a  word  to  make  an  eftate  conditional  as  fub  conditioner  or  any  other  word  of  con* 
£tion  \  but  yet  when  it  (hail  make  an  eftate  or  intereft  conditional,  3  things  are  to  be  obfervcd,  xft« 
That  it  does  not  depend  upon  any  other  fentence  nor  participate  of  it,  but  that  it  (lands  originally  of 
itfelf.  idly,  That  it  be  the  word  of  the  bargainor,  feoffor,  donor,  &c.  3dly,  That  it  be  compulfory 
to  Lnforce  the  bargainee,  fcoffcc,  donee,  &c.  to  do  an  a^  5  refolved.  2  Rep.  70.  b.  Hill.  43  Eli«.  C.  B. 
Lord  Cromweiri  cafe  ——Mo.  xo6.  pi.  249.  And rcws*3  cafe,  S.  C.  and  all  the  juftices  agreed  that 
provifo  annexed  to  an  exception  is  only  an  explanation ;  and  if  it  be  added  at  the  end  of  a  covenant,  it 
extends  no  fi4rther  than  to  defeat  the  covenant,  unlefs  it  has  words  quod  tunc  the  grant  fliall  be  void  i 
but  being  put  abfolutcly  in  a  deed,  without  dcpcndance  upon  any  particular  covenant  or  exception,  it  is 
to  be  confbrued  as  a  condition  to  all  the  eflate. 

M0.84S.pl.  [3.  (So)  if  a  man  leafes  land  to  another,  provifo  if  the  rent  be  be^ 
Kefolvfd  ^  ^^^^^  itjhall  be  lafiiful  for  him  to  rcfirain^  and  not  being  fufficient  the 
that  it  is  not  ground^  to  re-enter  into  the  premtfesy  and  the  fame  to  have  again  in  his 
any  condi-  former  eflate ;  this  is  no  good  condition ;  for  the  words  are  not,  that 
RoiTrc  ^^  ^^  reftrain  the  goods  upon  the  tenement,  nor  is  it  known 
230.  pl!^7.  what  is  intended  by  the  word  fufficient,  fcilicet,  fufficient  repara- 
S.c.  adjor-tion,  rent,  &c.  and  the  words  (the  land  to  re-enter  into  the  pre- 
iSdU  367"  ^^^^^)  ^^^  without  fenfe.  Pafch.  14  Jac.  B.  R.  between  Moodye 
pl.ao.sfc.  ^f^  Garnon  per  cur.] 

aeld  accord- 

3'n^y.^^..»3  Bulft.  153.  S.  C.  adjudged  agaiaft  the  plaintiff  per  tot.  Cur.>       1  ■  Cit).  J.  390.  pi.  3* 

Wood  V.  Germons.     Hill.  13  Jac.  adjornatur. 

»And.a67.  [4^  (So)  if  a  man  leafes  for  years  lands,  by  indenture,  and  afier 
SC^'die  ^  covenant  on  the  part  of  the  Icffor  this  claufe  is  contained » 
court  ad-  "^^  provided  ahvays  neverthelefsy  and  it  is  covenanted  and  agreed, 
judgM  it  to  hy  arid  between  the  faid  particSy  that  he  the  faid  lejfeey  his  executors, 
ti^on  ^°j^*'  ^^^  ^Jfig^h  M^i  ^«^«  the  prcmifes,  but  tOy  &c.  this  is  a  condition 
tiK  greater  and  covenant  atiho  eUffion  of  the  lelTor.    Hill.  33  Eliz.  B.  between 

Simpfon 
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timpfin  and  TtttinBy  adjudged  upon  a  fpecial  verdict ;  which  intra*  pait  held  it 
tur  Pafch.  33  Eliz.  Rot.  1609,  Co.  2.  Lord  Cromwilly  7.  A.]  *  «^^***"' 


alfo.. 


*  CfD.  £.  24s*  pl«  6.  5.  C.  adjudgM  that  it  was  a  condition,  and  the  entiy  lawful.  S*  C.  cited 

Aij.  Cro.  E.  385.  S.  C.  cited  Mo.  707.  per  Cur.-        S.  C.  cited  per  Cur.  a  Rep.  71.  b.— ^ 

S.  C.  dted  z  And.  71,  73.— S.  C.  cited  by  the  name  of  Tirrcrs  cafe.  Win.  36.  S.  C.  cited 

hf  the  name  of  Benidlow*£  caie.     Gouldlb.  zt6.  in  pi.  14.         S.  C.  ,cited  Lane  109^ 

f  Ld.  CromweU*!  cafe  is  ft  Rep.  69.  b.  to  82.  b.  HIU.  43  Eliz.  C.  B.         a  And.  69.  pi.  51. 
Cxomwdl  V.  Andrews,  S.  C.  adjudg*d.— Mo.  471.  pi.  679.  S.  C.  adjadgM. 

[53] 

[5.  (So)  if  a  man  leafe  lands  for  years  rendering  rent,  and  the  Wntofcn- 
leffie  covenants  to  pay  thi  renty  and  not  to  do  tuaftey  and  the  leffor  binds  J^^  out^of 
bim/k^in  an  obligation,  that  the  leffee  JbaB  enjoy  the  lands^or  thefaid  the  nonai:. 
rentj  and  doing  according  to  the  covenants  of  the  faid  indenture;  »Tr of s. 
thefe  words  (for  the  rent)  make  not  a  condition,  becaufe  he  hath  ][[^^^^^* 
ether  remedy  for  the  rent,  fcilicit,  upon  the  indenture  of  covenants,  between  the 
Mich.  5  Jac.  B.  between  Tomkins  andTomkins."]  plaintiff  and 

defendant 
for  titles,  and  thcPIshtiff  granted  to  the  defendant  the  tifbes,  and  be  granted  the4C|.  rent  to  tbefUin* 
tiff  2nd.  his  fucceHbrs/or  tbejaid  titbes  j  and  the  defendant  faid,  that  the  plaintiff  had  talcen24  loads 
of  titbes;  judgment  fi  afhoj  and  per  Littleton  and  Brian^  the  grant  of  $ne  thing  for  anotbir  ii 
^ ao  conditioa.    Br«  Conditions,  pi.  61.  cites  9  £•  4.  19* 

6,  In  annuity,  per  Brian,  and  the  beft  opinion,  where  annuity  is 

J  ranted  ////  the  plaintilF  ht  promoted  by  the  grantor  to  a  competent  bene-* 
ccy  and  the  defendant  tenders  a  benefice,  and  the  plaintiff  refides^ 
the  annuity  is  determined ;  for  it  feems  to  be  a  conation  in  law.  out 
where  it  is  granted  by  R,  Prior  ofS.  and  his  covent,  till  he  be  pro^ 
moted  to  a  benefice  by  the  faid  R,  and  he  dies,  the  tender  of  the 
fucceffor  is  not  good.  Contra  if  it  had  been  by  thefaid  Prior  without 
name  cfbaptifm.  Br.  Conditions,  pi.  69.  cites  14  H.  7.  31  &  15 
H.  7.  1. 

7.  The  prior  of  Saint  John's  of  Jerufalem  in  England  leafed  for 
years  the  commandry  of  Bafill  by  indenture  to  Martin  Docknye,  pro'^ 
vifoy  that  if  the  faia  Priory  or  any  of  his  brothers  there  being  com^ 
manders  would  inhabit  in  ity  that  then  thefaid  M.  Z).  and  his  affigns 
oblige  themf elves  by  the  faid  indenture^  upon  a  yearns  warnings  to  remove 
or  give  place  to  the  faia  prior.  And  after  the  prior  diedy  and  one  who 
was  brother  at  the  time  of  the  demife  was  made  priory  and  was  alfo  com^ 
mandery  by  which  he  gave  warning  by  a  year  to  M.  D.  who  would 
not  go  out,  and  the  prior  entered.  The  queftion  was.  Whether 
the  words  above  were  a  condition  or  only  a  covenant  conditional  ? 
and  per  Knightly  and  Marvin,  ferjeants,  it  is  not  a  condition  to  for* 
feit  the  leafe,  but  is  a  covenant  conditional;  viz.  that  if  the  leffee 
be  required  then  he  covenanted  to  remove,  and  otherwife  not.  But 
per  Audly  Chancellor,  Fitzherbert  J.  and  Donilhall  and  Chamley, 
ferjeants,  it  is  a  condition,  quod  mirum  !  But  per  Audly,  Knightly^ 
and  Marvin,  if  it  be  a  condition  it  does  not  extend  to  the  fuc-> 
ceffor,  and  there  is  a  diverfity  between  rent  referved  generally  and  a 
condition ;  for  if  a  man  leafes  for  vears  or  life  rendering  renty  and  does 
not  fay  to  him  and  his  hetrs  or  fuccefforsy  yet  the  heir  or  fucceffor 
(hall  have  it;  for  it  is  part  of  the  reverJion\  quod  nota;  But  if  it 
be  leafed  upon  conditiony  &c.  that  the  lejffor  may  entery  and  does  not 
fpeak  of  his  heirs  nor  fucceilbrs,  there,  by  the  death  of  the  leffor, 
the  condition  is  extin£t ;  note  a  diverfity.    And  per  Knightly  thefe 

wordsy 
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Tvords,  ia  intenttom  quando  &  iuncm2ikcs^  a  condition  as  well  as  diefe 
words,  fub  conditioner  provifo  femper  ^ftcontingat  &c,  Br.  condi* 
tions,  pi.  7.  cites  27  H.  8.  14, 15. 

8.  A  Uafe  for  vears  was  made  to  hufband  and  wife,  provided^  that 

if  they  had  a  mind  to  difpoft  of  the  term,  that  then  the  lejir  Jhould  havi 

thffirfl  offer ^  be  giving  as  much  for  it  as  another  would '^  the  queftion 

was,  whether  this  was  a  condition  or  a  covenant  ?  Shelly  held  clearly 

that  it  was  a  condition,  but  Fitzherbert  and  Baldwin  doubted.  D.  I3« 

b.  pi.  65.  Trin.  28  H.  8.  Anon. 

Thcmean-       ^,  Note,  for  law,  thztproififofeynperput  upon  the  part  oftbelejeg 

Itotepcar^  ^^  ^^^  VJords  habendum^  makes  a  condition.     But  fw/rtf  ofapro- 

fonnM  «r    vifo  [to  be  performed]  cf  the  part  of  the  lej/or.  Br.  Condition,  pL 

•otdone)      jg^.    citCS  35  H.  8. 

l^*^thV'  ^^'  -^^  ^^  *^  covenanted  in  the  indenture,  that  the  lejfee  JbaU  matt 
KepJrter,  the  reparations^  provided  always^  that  the  lejfor  Jhallfind  the  greal 
who  ob-      timber.    This  is  no  condition.    Ibid. 

ferves,  that 

this  cafe  which  19  commonly  cited  to  prore  diat  provifo  does  iiQt  make  a  condition,  when  it  cones 
among  oU)cr  *  cotcnanta  does  not  warrant  it ;  but  if  it  be  well  okfervcd  the  opinion  tl^re  is  eood  law^ 
'andftands  well  with  the  principal* cafe;  vic«  Lord  Cromweirs  cafe.—- When  a^on  r^«  A^tf»</trM  « 
frwv^h  if  added  for  m  tbhg  to  he  dont  by  him  to  whom  the  deed  is  made,  9r  to  nftrMin  him  to  da. 
any  thing,  thu  it  a  condition.    Poph.  1 1 S.  HiU.  38  £Iis.  ta  cafe  of  Pembroke  (earl)  ▼.  Berkleys 

•  r  27  ] 

s.  p.  agreed     n,  A/ir  by  fomc  it  is  no  condition  when  it  gdes  among  other  con^ 
^^"^J"    ventions  upon  [the  part  of]  the  lejfee.    Ibid. 
Rep.  72.  a.       12.  As  if  it  covenanted  after  the  habendum  and  after  the  redden* 
^^^        dumj  that  the  lejfee  JbaUfcour  bis  ditches^  &c.  provided  always  that 

Sfc^TwIs  '*^  ^'  -^^^  ^^^  ^^^  ^"^  °f^\  ^^ A*  afield'^  this  is  no  condi- 
tothefcour-  tion  to  forfeit  the  leafe  for  not  doine  of  it.  Contra  if  fuch  provifo 
,ing  the  ditch  be  put  immediately  afier  the  habendum'^  which  makes  the  eftate,  or 
J2f^|J7{^^  after  the  reddendum  \  quod  nota^  &  quaere.  Br,  Conditions,  pi.  195. 
ibchaficid,  cites  35  H.  8. 

it  depends 

vpon  the  precedent  covenant,  and  without  the  precedent  covenant  it  cannot  ftand  ;  And  the  other 
•art  of  the  difterencc  is  alfo  agreed  by  hini»  bccaufe  by  its  not  depending  on  any  precedent  daufe,  but 
jbinding  by  itfelf^  this  makes  it  a  condition  \  and  fays,  that  all  this  is  good  law,  and  well  ftands  with 
the  refolutions  df  the  faid  juftices  in  the  |)rincipal  cafe ;  and  lb  the  ^uiere  made  by  Brooke  is  fully  re- 
eved. 

13.  No  words  make  condition,  unlefsfuch  as  rejirain  the  thing 
given  \  As  upon  condition  that  he  fhaul  not  do  fuch  an  a£t;  for  if 
they  do  not  reftrain  the  thing  given,  it  is. rather  a  limitation  than  a 
condition;  As  if  I  make  a  leofe  for  life  upon  condition^  that  if  thfi 
Uffee  does  wajle  I  may  enter*  This  is  only  a  limitation  of  the  time 
of  my  entry,  which  is  void,  becaufe  it  is  no  more  than  the  law  fays« 
and  IS  no  condition  becaufe  it  does  not  redrain  the  eftate ;  Soii  \ 
make  leafe  for  life  upon  condition^  that  if  the  lejfee  commits  wajie^  and 
J  recover  the  place  wajied,  that  1  fhall  enter  into  it*  This  is  no 
condition  for  the  reafon  before  mentioned ;  but  if  it  had  been  upon 
condition,  that  if  I  recover  in  wajie  any  party  thai  I  fhall  enter  into 
the  wholcy  this  is  a  condition  for  that  part  in  which  t^e  wafte  was 
not  done,  becaufe  the  condition  is  reftriclive,  and  goes  in  defeat 
fance  of  this  part.  Per  Hinde  J.  pi.  c.  33.  a.  Pafch^  4  E.  6.  in 
cafe  of  Colthirit  v.  Benjufhim 

.  14.  A 


14.  A  bifliop  made  a  Icafc  for  years  of  certain  lahds  referving  B«fl<Ji«  i«9« 
fcnt^  which  was  confirmed  by  the  dean  and  chapter,  and  in  the  ['hc'p^'^jj^* 
leafewas  Siprovifoy  that^  in  femport  vacationii  eplfcopatus^  the  r^/z/ it  not  a  coii'» 
fimdd  be  paid  to  the  chapter.  It  was  held  that  this  provifo  was  no  d<cion  but  * 
condition,  but  a  foreprifc  of  favtng  in  the  fentence  of  the  referva-  ^^]^"* 
tion  of  the  rent^  and  as  an  agreement  or  covenant-,  for  it  is  not  an-  ftration.-l 
nexed  to  the  eftate,  nor  to  the  thing  given,  D.  22  x»  b.  pK  20.  Mo.  51.  pi. 
Pafch.  5  Elie.  Ayer  y.  Orme.  ^5».  Ei«*i 

relbiT*dy  that  this  provifo  i^as  well  enough  placed  to  make  conditiofii  lecaufe  annexed  to  the  referva-^ 
ticm  of  the  reot,  the  non^performance  whereof  idayt  by  the  intent  of  the  partiat,  determine  the  eftatt 
<^  the  leafe,  tho*  it  does  not  go  to  the  non-payment,  but  to  the  manner  of  payment^  rix.  payment  ta 
th^  chapter^  othenrife  it  is  where  the  provifo  is  adjoined  to  the  exception  or  td  the  fpecial  covenant} 
for  there  it  (hall  he  intended  fometimes  a  declaration,  fometimeS  an  explanation^  and  fometimea  a  rt* 
^ridiion  of  the  particular  thing  to  which  it  is  adjoinM,  and  not  a  condition  to  the  whole  eftate.  ■  ■ 
DaL  53«  pL  31.  S.C«  Walfhe  and  Wefton  held  it  a  cMdltioa,  but  Brown  and  Dyer  e  contra;  huC 
Dyer  Cud,  that  he  thought  provifo  It  a  good  word  to  make  a  condition  when  it  it  annexed  to  the  prin« 
cipal  matter  kafed,  and  may  be  either  in  the  affirmative  or  the  negative,  when  it  if  annexed  to  the 
ttung  leafed  and  to  the  eftate,  if  it  abridges  the  thing  leafed,  it  it  not  a  condition,  ni  leale  for  yean 
provifo  that  he  ihall  not  meddle  with  the  wood. 

15.  A.  leafed  to  B.  for  life,  and  that  it  fliould  be  lawful  for  him  ^>f«  ^. 
to  take  fuel  upon  the  ^temiSes^  provifo  that  be  does  not  cut  any  great  \^^\^^ 
trees.    If  B.  cuts  great  trees  he  is  puniihabie  in  wafte,  but  A.  can-  not  be  law. 
not  re-enter ;  for  the  provifo  is  not  a  condition,  but  only  an  expo-  ^i  ^o  <;he 
fition  of  the  intent  of  the  grant  in  that  behalf,    3  Le.  16.  pi.  38.  [hTtrlLlT^ 
Mich.  14  Eliz*  C.  B.  Anon.  Dyer 

thought  ir 
n  condition,  hat  Blown  thought  it  only  a  icftralnt^ifflo  penalty  enfues  upon  It.    Mo.  45.  pi.  ij^. 
Irlich.  5  £ib»  Anon. 

1 6.  Arbitrators  award  diat  A.  (hall  have  the  lands,  yielding  and  £  55  ] 
faying  lol.  per  ann.  in  this  cafe  it  is  not  a  condition,  for  it  is  npt 

knit  to  the  land  by  the  owner  itfelf,  but  bv  zjlranger^  viz.  the  ar-* 
bitrator.  3  Le.  58.  pi.  86.  Mich,  lyEIiz.  B.  R.  Trefhamv. 
Robins. 

17.  Recvoerors  to  an  ufe  before  thejlatute  27  //*  8.  make  a  leafe  for  %  Le.  itg. 
years;  the  leffie  covenants  that  he  will  pay  the  rent  to  cefty  que  u/e^  his  pi-  170.S.C. 

•4-.     we*'  .^.^      ^  '^y.i  /•'ftfV'       .    ftatesit,that 


heirs  and  affigns;  provifoy  if  cejiy  que  ufe  doth  not  make  his  betr  male  j^jj^p  j^^j^ 
bis  aff^nee^  then  hejhallpay  the  rent  to  the  recoverorsy  their  heirs  and  makes  hit 
affigns.    Cefty  que  dies,  and  does  not  make  his  heirs  male  his  affig-  ^^  ^^ 
nee ;  adjudged,  that  this  provifo  was  no  condition  that  went  to  the  of'thcterm 
eftate,  but  only  abridged  the  covenant,    Cro.  £.  73.  pi.  30.  Mich.  thacthenii« 
29  &  30  EHz.  B.  R.  Scot  V.  Scot.  ?»"  P'ytho 

faid  rent  to 
the  reeoveiors  their  heirs  and  afltgniy  and  not  to  the  heirs  of  cefty  que  ufe.     It  was  argued  whether. 
chit  pcoviib  makei  a  condition  or  not,  fed  adjornatur.— •^s  Le.  12.;.  pi.  30%.  S.  C.  argued  again, 
fedadjomatur.  4  l.e.  70.  pi.  161.  S.  C.  a/)d  Avtes  it  again,  that  the  rent  was  referved  payable 

to  the  recoverorsy  and  after  their  death  then  to  ceily  que  ufe  his  heirs  and  aJxgns,  provifo,  tiiat  if 
Ihe  leifiw  milces  his  heir  male  his  aHignee  of  the  term,  that  then  he  pay  the  rent  to  the  recoTe- 
foca,  then'  heirf  and  alligns,  and  leiTce  did  not  pay  it  to  the  heirs  of  cefty  que  ufe,  whereupon  was 
9  diftrefi  and  a  replevio.  Argued,  whether  a  condition  or  uot«  and  ii  in  tocidem  verbis  with  %  X^t* 
l%%m  U  adjomatur.  .    4  Le.  39.  pi.  106  Scot  v.  Scot  is  a  D.  P. 

18.  In  fome  cafes  this  word  provifo  is  not  a  condition^  but  only  an 
ateplanation  of  a  fentence  precedent.  If  it  be  in  the  negative^  and 
makes  reflraint  of  the  common  law^  then  'tis  a  condition^  as  leafe  for 
jrearli^  provifo  notfc  to  Uien  or  do  wafte  >  aad  if  the  provifo  be  in  t1ie 

afRrmaunee 


5;  CbnDttfoitf. 

Mfirmativii  and  by  that  the  party  be  bound  to  do  what  by  commonrigbe 
he  is  not  bound  to  doj  it  is  a  condition.  Arg.  3  Ijt^  225.  pi.  303^ 
Pafch.  31  Eliz.  inca(b  of  Scot  v.  Scot.  « 
In  covenant  19*  Lefibr  covenanted,  diattiie  leflee,  paying  his  rent,  fhall  en* 
by  aiignee  joy  die  land  demifed  for  the  v^ole  term ;  the  lefiee  did  not  pay,  and 
dSture  o?"  ^^^^'^'^^^  ^  ejedled  by  a  title  paramount.  2  juftices  held  the  covc- 
icafcy'and  nant  Conditional)  and  that  leflee  fliould  not  have  advantage  Without 
kreach  af.   performing  the  condition  created  by  the  word  (paying).  But  Periam 

^^on^thc  J'  ^^^  ftj^*^gty>  *^  (p*y"^g)  ^^  ^^  create  a  condition.  4  Le.  50. 
defeoduit  ^  pl*  130*  Micii.  32  £hz.  C.  B.  Anon. 

pi'adedythat 

icwasy  that  he  flioald  tnyx^^  payinjr  the  rent  &c.    Plaintiff' demuiTedy  becaufe  it  appears  that  there 

vas  not  rent  due  afcer  the  affignxnenty  and  before  the  en6don ;  an^it  waa  agreed,  that  the  word 

J  paying)  wat  not  a  precedent  condition,  and  thereupon  the  plainmfhad  judgment.  Sid.  a8o. 
^afch.  18  Car.  a.  B.  R.    Alien ▼.  Babbingtoo. 

Leafe  of  Und^ paying  the  rentf  is  no  condition.  %  Show.  ft02.  pi.  ft09«  Pafch.  34  Car.  2.  B.  R. 
anon.  ■  Lcflfor  covenanted  that  tiie  leflee,  P^'^*t  '^'  ^^^*  ^i^P^formlng  the  cwenanr,  ihouid 
quietly  enjoy ;  in  aAion  by  lelTee  the  lefTor  pleads^  that  plaintiff  did  quietly  enjoy  till  the  time 
when  leflee  cut  down  wood  contrary  to  his  covenant,  and  then  he  entred  and  not  before.  It 
wat  argued,  that  this  covenant  was  not  condltioaal  j  for  the  words  (paying  and  performing) 
fignify  no  more  than  that  he  ihall  enjoy  tec  under  the  rents  and  covenants,  and  it  is  a  cluufe 
vfualiy  inferted  in  the  covenant  for  quiet  enjoyment }  indeed  the  word  paying  In  fome  cafes  may 
amount  to  a  condition  $  but  that  is  where,  without  fuch  conftru£fcion,  the  party  could  have  no  re- 
medy. But  here  are  exprefs  covenants  in  the  leafe,  and  a  dtred  reidfvation  of  the  rent,  to  which 
the  party  concerned  may  havo  recourfe  when  he  has  occasion.  The  words  (paying  and  yielding) 
make  no  condition,  nor  was  it  ever  known  that  for  fuch  words  the  Icflbr  entered  for  non-payment 
of  rent  y  and  there  is  no  diflerence  between  thefe  words  and  the  words  (paying  and  performing.) 
The  court  took  time  to  confider,  and  afterwards  in  this  term  judgment  was  given  for  the  plaintiff 
that  the  covenant  was  not  conditional.  Atkins  J.  doubted.  2  Mod.  35.  Palch.  27.  Car.  2.  C.  B. 
Hayes  v.  Bickeribafl^  Freem.  Rep.  194.  pi.  198.  S.  C.    North.  Cb.  Jf  faid,  that  this  claufe  ia 

now  fo  ufual  that  it  is  butdsufula  clericorum,  and  that  if  it  Iho'uld  be  conftrued  conditionally,  then  if  tiic 
ledee  broke  a  covenant  of  the  value  of  a  penny,  it  would  escuft  the  leflbr  of  the  breach  of  a  co- 
venant of  zooo  1.  value.  Curia  advifarevult.  2  Jo.  206.  S.C.  cited  by  the  Chief  J.  as  aJjudged 
that  the  word  (paying)  did  not  make  the  covenant  cwidltioffal,  bntthat  it  was  a  reciprocal  covenant, 
k  t  which  the  pvty  might  have  aftbn. 

jAc.  706  pi.  ao.  The  Earl  of  Pembroke  grantedthe  Keutenancy  of  the  Foreft  of 
kr^T-^Pra.  '•  ^  -S.  and  tho  heirs  male  of  bis  bodf^  and  in  the  deed  of  the  grant 
lSolBe(£ari)  were  thefe  words^ provided akvofSy  and  tbefaid  B.  doth  covenant  (^c. 
S.  C.ad*  that  the /aid  Earl  Jball  have  the  command  of  the  game  there  \  fro-- 
e^vdinT  ^^^  ^9^  ^^  ^^^  f^^  ^*  doth  further  covenant  not  to  cut  down  any 
and  inferior  wood  unUfs  foT  neceffavf  browfe  &c.  B.  cut  down  4  09k&.  Gawdy 
brought  in  and  Clench  thought  this  not  to  be  a  condition9  but  Popham  and  Fen- 
the  exche*  j^^  ^  contra ;  for  the  provifo  here  has  a  perfed  CQnciufion>  the 
b^  hef<r~  words  (that  he  ihall  not  cut  down  trees)  referring  to  the  provifo  and 
that  this  to  the  covenant^  and  fo  it  founds  as  well  to  the  condition  as  to  the 
'*^ced  \  •  covenant,  and  it  (hall  be  as  if  there  were  feveral  fentences  j  &  ad- 
was,  tho**'  iornatur.  But  afterwards,  upon  conference  with  all  the  judges  of 
there  are  England,  the  greater  part  held  it  to  be  a  condition,  and  judgment 
ToJ^^  as  accordingly.  Cro.  E.  ^85.  pi.  8,  Pafch.  37  Eliz.  B.  R*  Pembroke 
^"eiuTof"  (Earl  of)  v.  Lord  Berkley. 

condition,  makes  a  condition  by  the  intent  of  the  parties*  2  and  20.  pi.  14.  S.  C  fays,  the  judgea 
in  bank  were  in  feveral  opinions,  and  thereupon  it' being  moved  to  all  the  odier  judges  and  barons^ 
the  greater  part  held  it  a  condition  and  covenant ;  becaufe  when  words  contained  in  a  deed  go  to 
feveral  purpofes  and  fenfes,  the  deed  ihall  be  taken  according  to  the  fenfe  of  the  words,  without 
conftruing  any  word  to  be  vain,  ur  confounding  the  fenfe  thereof;  as  if  a  deed  contains  dedi,  re- 
mi<i,  &c.  Ic  may  be  a  deed  of  grant,  feoftment,  releafe,  or  confirmation,  or  all  of  them;  as  tht 
cafe  requires,  which  was  Ibewn  at  larget  and  judgment  accordingly.*»Poph.  ii6.  S.  C.  the  chief  juf- 
tices, and  chief  baron,  and  all  the  other  juftices  and  barons,  pneter  Gaudy,  Clench,  Walmfley,  and 
Beavmoot,  held  that  it  was  a  condiiiQA  and  alfo  a  wycMPti     1  OpuUb*  i^o*  pi*  27 » S.  C.  but  no 

judgment 
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JmAgini&t.«i"-*5  Hep*^  76.  a.  b«  S.  C»  but  S.  P.  does  not  npear.— Jenk  tt66.  |4*  73*  S.  C.  thac 
this  pxtmfo  is  a  conmdoiu— Cro.  E.  560*  pi.  i7«Palch.  39  £liz«  S.  C*  upon  error  brobght  this  matter 
was  affignedy  but  the  jufticea  and  barons  woald  not  bear  any  argument,  the  fame  having  been  difputol 
among  them  before  the  judgment  giTen,  and  by  the  greater  part  held  to  be  a  condition,  and  judg» 
Bent  given  by  their  advife  accordingly.  But  for  other  erron  and  imperfe^ons  in  the  decIaratioOy 
the  firftjudgment  was  ccTtrfed*— Mo.  706, 70S.  accordingly.— .—2  Rep.  71.  b.  72.  a. cites  S.  C.  re- 
folfed  acco^ngly  by  all  the  juftices  of  England  up  n  aigument  before  them  at  Seijeants  Inn,  but 
chat  it  was  reverfed  for  defiittitin  the  counu  A  gift  in  tail  is  made  of  a  walk  in  the  foreft, 

|2ta^ifo^  and  the  donee  covenanted  that  he  ibould  not  fell  any  trees  there,  being  timber  trees ;  thia 
provifo  is  a  cooditiony  altho*  a  covenant  is  alfo  added  to  this  purpofcj  by  all  the  judges  of  Ea^Uq4« 
Jcnk.  2661  pi.  73        6.  C.  cited  per  cur.  by  the  name  of  Pembret  ▼•  Barkley.  Palm.  50^ 


21.  Provifo  always  Implies  a  cMMttMy  if  there  are  mfubfeqtunt 
words  which  may  pcradventure  change  it  into  covenant^  as  where 
there  is  another  penalty  annexed  to  it  for  non-performance,  as  Dock- 
wray'scafe,  27  H.  8.  14.  but  'ds  a  rule  in  provifoes,  that  where 
the  provifo  is,  that  the  IcSceJhall  orjball  not  perform  a  thing,  and  no 
penalty  to  ity  this  is  a  condition,  otherwife  it  is  void ;  but  if  a  penalty 
is  annexed  'tis  otherwife ;  per  Periam  J.  to  which  all  the  reft  of  the 
juftices  agreed.  Cro.  £.  242.  pi.  6.  Trin.  33  Eliz.  B.  R.  Simpfon 
V.  TittereL 

22.  A.  bargains  and  fells  a  manory  to  which  an  advowfon  was  ap^  %  Rep.^^. 


pendanty  to  B.  in  fee,  and  it  was  agreed  between  them,  that  A*  Jhould  b.  Hill.  43. 
levy  a  fine  to  B.  of  the  faid  manor  with  the  advowfony  and  it  was  ^J,*^' ^^ J*"^ 
agreea  by  the  (aid  indenture,  that  a  recovery  Jhould  he fuffered  to  the  wrirs  cafe*' 


intent  aforeiaid,  provided  that  Bfhould  grant  the  aduowfon  to  J.  for  life\  ;;"D  3 » '•?'• 
B.  dies  before  any  grant  is  made  by  him  of  the  advowfon  to  A.  and  A.  J^B^^t^*^ 
made  no  requeft  to  B.  to  have  the  laid  grant  made  to  him  j  A.  enters  s!c.&/.p. 
into, the  m^r  for  breach  of  the  condition.    Refolved  by  all  the*- And  17. 
judges  of  England,  and  barons  of  the  Exchequer,  ift.  That  this  PJ*J^ 
provifo  makes  a  condition,  and  that  it  was  well  created  by  force  of  J^iu^j.  230. 
die  ftatute  of  ufes  of  27  H.  8.  altho'  the  eftate  vefted  after  the  con-  pi.  246. 
dition  vras  created  and  made.    And  tho'  the  provifo  be  placed  in|*^' ^^' 
any  part  of  the  deed,  ytt  if  it  be  fubftantive  and  independant,  and  „ot  ap^. 
relates  only  to  the  eftate  pafied,  it  is  a  condition ;  if  it  be  qualified  —2  And.  * 
it  may  amount  to  covenant  onl  v  i  if  there  be  a  provifo  and  covenant  ^^'//*|^ 
in  the  deed  it  may  inure  to  both.    Jenk.  252.  pi.  43.  ^^  q  '  ^ 

6.  P.  adjudged  by  the  major  pan  of  the  jufticet.  Cro.  £.  391.  pi.  8.  S.  C.  but  S*  P  does  not 
appear.  Yelv.  3  &6.  S  C  Nov.  44.  S.  C.  but  S.  P.  does  i.ot  appear.««»BendI.  201.  pi.  239* 
S.  C  in  Marg.  fays  the  opinion  of  all  the  juftices  was,  that  the  proviloy  as  It  is  here  placed  in  the 
indenture,  makes  condition  \  far  they  faid  that  the  fenfe  is  to  be  regarded,  and  not  the  place  where  ic 
Ibnda  in  the  indenture;  fori/ the  fenfe  refers  fothat  it  tends  to  a  condition,  it  (hail  be  foi  and  iath« 
principal  cafe  it  is  moftaptiy  fo.  'Sav.  Z15*  pi.  xSj.S.  C.  adjoraatur. 

23.    A/r^^fhallbefometimestakenfor  ar0»^iV/d»,  andlbme-  [  57  J 
times  for  explanationy  and  fometimes  for  a  covenanty  and  fometimes  ' 

for  an  exception^  and  fometimes  for  a  refervation  \  and  it  is  taken  for 
a  condition ;  as  if  a  man  leafe  land  provided,  that  the  leilee  fhall  not 
alien  widi<nit  the  affent  of  the  leflbr,  fub  poena  foriifa&uray  here  it 
isaconditionsandif  I  have  two  manors  both  ofthem  named  Dale  and 
Ileafe  toyou  my  manor  of  Dale,provided  that  you  fhall  havemy  manor 
of  Dale,  m  the  occupation  of  J.  S.  here  this  provifo  is  an  explanatim 
what  manor  you  ihall  have  i  and  if  a  man  leafe  a  houfe,  and  the  lefTee 
covenanteth  that  he  will  maintain  it,  provided  always  thac  the  leflbr 
»  contented  to  find  great  timber,  here  this  is  a  covenant ;  and  ifl 

5  >^^ 
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leafe  to  you  my  mdluage  in  Dale,  provided  fhat  I  will  have  m. 
chamber  myfd^  here  this  is  an  exception  of  the  chamber  ;  and  if  I 
make  a  leaie  rendering  r^t  at  fuch  z  feaft  as  J.  S.  fhall  name,  provi* 
ded  that  the  feaft  of  Saint  Michael  fhall  be  one,  here  this  provifo  is 
taken  for  a  refervatien.  Per  Popham  Ch«  J.  Gouldib.  131.  pU  VJ. 
Hill.  43  Eliz.  in  cafe  of  £.  of  Pembroke  v.  Barkley. 

24*  A  power  to  dig  up  the  frees  making  up  hedges  is  not  a  con- 
dition ;  but  covenant  Ues  for  not  repairing  die  hedge.  2  Show.  202. 
pi.  209.  Pafch.  34  Car.  2.  anon. 

(H.  2)     Where  the  Caufe  or  Confidcration  of  the 

Grant  will  make  a  condition « 

If  A.  cove-  Jf»  JP  A.  covenants  with  B.  to  be  lAsJiewardfor  fo  much  wagesy 
Hants  to  -'-  and  B.  brings  an  adion  for  his  wages,  he  ought  to  furmife 

fervc  B.  for  jy^j  fe^  forth,  that  he  has  performed  his  fervice  which  indtles  him  tor 
yr^v^  hisaaion  j  Arg.  Bulft.  167.  cites  18  H,  6.  fol.  [i.  a.  pL  kJ  by 
itantsto      Fortelcue. 

pre  him  fo 

much  for  hity*ar*sfirvit«  )  if  B.  ¥rill  bring  an  adion  for  his  money,  he  ought  to  (hew,  that  he  hat 
lerved  him  j  Arg.  Bolft.  i67.Tiin.  9.  Jac.  and  cites  '5  H.  7.  10.  b.— — The  fcrvicc  is  a  condi* 
tion  pBcedent  for  the  wages.  Arg.  Roll.  Rep.  xis.  cites  15  H.  7.  [10.  b.  pi.  17.]  .See tit. 

Apportionment,  fel.  8. 9.  the  ca&  of  Worth  v.  Viner. 

2.  If  a  carcdy  is  granted  for  certain  fervice  io  be  done^  omiflion  of  the 
fervice  determines  the  corody.  Dav.  i.  b.  cites  lo  E.  4.  fol.  ultimo. 

3.  If  a  mssi  for  20  marks^  whereof  to  are  paid  in  hainij  and  the 
other  10  to  be  paid  at  Mich,  promifes  and  agrees  to  do  fuch  an  ziSt 
after  Mich,  on  a  certain  day,  and  the  loft  10  marks  are  not  paid  eX 
Mich,  or  lawfully  tendered,  the  promife  and  contca£l  is  void ;  for 
the  word  pro  makes  the  contraA  conditional.  D.  76.  a.  pi.  29. 
Mich.  6  E.  6.  in  cafe  of  Andrew  v.  Boughey. 

Bulft.  167.  ^,  If  one  covenants  pro  maritagio  hahena»  to  make  an  eftate  &c. 
s  ^c  1^  and  the  marriage  does  not  take  effe^  the  covenantor  is  difcharged 
Ibid.  16S.  of  his  covenant.  D.  76.  a.  pi.  29.  Mich.  6E.  6.  B.R.  in  cafe  of 
s.c.citcdby  Andrew  v.  Boughey. 

Yeivcrtonj.  ^^  jf  ^^  grants  to  B.  a  way  over  his  land,  and  B.^A  chimino  ilk 
S,c.  cited  habendo  grants  to  A.  a  rent-charge,  the  flopping  the  way  is  aftop- 
Arg.  Bulft.  ping  the  rent-charge.    D.  76.  a.  pi.  30.  Mich.  6  E.  6. 

Dav.  Rep.  I.  b.S.  p.  cites  9  E.4.  19.  15  E.4.  a.  %i  E.  3.  7.  45  E.  3.  8.  6H.  8.  %,  and 
^  £.  6.  "jd* 

6.  There  isadivcrfity  between  a  gifioflands^  and  z  gift  of  an» 
nuitjj  or  fuch  like.  For  example,  if  a  man  grants  an  annuity  pxo 
una  acraterra^  in  this  cafe  this  word^r^  Ihews  the  caufe  of  the  grant 
and  therefore  amounts  to  a  condition  ;  for  if  the  acre  be  evi^ed  by 
an  older  title  the  annuity  (hall  ceafe,  for  cefTante  caufa  ceiTat  efie£lus. 
Co.  Litt.  204.  a. 

7,  So  if  an  annuity  be  granted  pro  decimis  &c.  if  the  grantee  be 
mnjuftly  dijturbed  of  the  tithes  the  annuity  ceafes.     Co:  Litt.  204.  a. 

9.  S$ 
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8.  80  i£  2n  annuity  be  granted  qu9d  praftaret  cmplium,  this 
makes  the  erant  conditional,  Co.  Litt.  204.  a. 

9.  But  if  A.  pro  una  acra  terra  makes  afeoffmnt  or  leafefor  life  of 
on  dcre^  albeit  that  the  acre  be  evi£led,  yet  A.  (hall  not  re-snter ;  for 
in  this  cafe  there  ought  to  be  legal  words  of  condition  or  qualifica- 
tion ;  for  the  caufe  or  confideration  (hall  not  avoid  the  eftate  of  the 
feoffee  ;  and  the  reafon  of  this  diverfity  is,  for  that  the  ejlate  of  thi 
landii  executed,  and  the  annuity  is  executory.     Co.  Litt.  204.  a. 

ID.  Sometimes  in  cafe  of  lands  or  tenements,  caufa  (hall  make  a 
condition ;  as  if  a  woman  gives  lands  to  a  man  and  bis  heirSy  caufa 
matrimonii  pralocuti  \  in  this  cafe,  if  (he  either  marry  the  man,  or 
the  man  refiifes  to  marry  her,  (he  (hall  have  the  lanas  again  to  her 
and  to  her  heirs.  Buty  of  the  other  fide,  if  a  man  gives  lands  to  a 
woman  and  her  heirSy  caufa  matrimonii  fralocutiy  though  he  marry 
her,  or  the  woman  refufes,  he  (hall  not  have  the  lands  again ;  for  it 
fiands  not  with  the  modefty  of  women  in  this  kind  to  anc  advice  of 
learned  counfel,  as  a  man  may  and  ought ;  and  the  rather,  for  that 
in  die  cafe  of  the  woman  (he  may  aver  the  caufe,  (or  the  reafon  afore- 
iaid)  although  it  he  not  contained  in  the  deed,  even  tho'  the  feoff* 
ment  be  made  without  deed.     Co.  Litt.  204.  a. 

11.  If  a  man  makes  a  feoffment  in  fee  adfaciendumy  ox  faciendoy 
or  ad  propojituntj  that  the  feoffee  (hall  do  or  not  do  fuch  an  a£l,  none 
of  thefe  words  make  the  ftate  in  ihe  land  conditional  \  for  in  the 
judgment  of  the  law  they  are  no  words  of  condition,  and  fo  it  was 
refdfved  Hill.  18  £liz.  in  C.  B.  in  the  cafe  of  a  common  perfin  ;  but 
in  the  cafe  of  the  king  the  faid  or  like  words  do  create  a  condition  \ 
and  fo  it  is  in  the  cafe  of  a  will  of  a  common  perfon.     Co.  Litt.  204.  a. 

12.  Pro  in  fome  cafes  has  the  force  of  a  condition  when  the  thing 
granted  is  executory y  and  the  confederation  of  a  grant  is  a  fervice  or 
fome  other  like  thing,  for  which  there  is  no  remedy  but  the  flopping  of 
the  thing  granted'^  as  in  the  cafe  of  annuity  granted  for  counfel, 
or  for  doing  the  office  of  a  fteward  of  a  court,  or  the  fervice  of 
a  captain,  or  keeper  of  the  fort,  as  in  Ugthred's  cafe,  7  Rep.  And 
in  thofe  cafes  the  condition  is  not  precedent,  and  therefore  needs  not 
be  averred  performed,  when  the  annuity  is  demanded ;  and  thofe 
cafes  are  within  the  reafon  of  an  exchange,  where  the  land  given  is 
cvifted,  for  here  the  failure  of  counfel  orlervice  is  a  kind  of  evi£Hon 
of  that  that  is  to  be  done  for  the  annuity,  in  as  much  as  he  has  no 
means  either  to  exaft  the  counfel  or  recompence  for  it,  but  to  fl^op 
the  annuity.  And  is  to  be  noted,  that  this  has  fo  far  the  force  of  a 
condition,  that  it  being  denied  once,  it  does  avoid  the  annuity,  not 
for  that  one  payment,  but  forever.  Hob.  41.  in  pi.  47,  Mich.  10 
Jac.  in  the  cafe  of  Cowper  v.  Andrews. 

(I)  Condition  ^  Devife.     By  what  words  a  condi^  [  59  ] 

tion  may  be  created  by  devife. 

I.   TF  a  man  deviles  lands  devifeable  to  bis  executor  to  fell  and  to  Br.CondW- 
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Cro.E.146.  2.  (So)  [lifa  man  fcifed  of  (bcage  lands,  having  two  daughters 
pl.^.  Crick-  ^^/Aj  ^^  fQ  Qf^g  Qf  the  daughters  to  have  and  to  hold  to  her  and  her 

mere  V.  /'a- .    ,  J  ,  ,        /.y,     ^^  •     -  -  ,      . 

tc  fon,s.c.  heirs,  to  pay  her  other  fi/ter  a  certain  fum  of  money  at  a  certain  day, 

adjudged,  tc  thefc  words  make  a  condition,  fo  that  the  other  fiflrer,  if  the  money 

f^—'^-^^  is  not  paid,  may  enter  into  one  moiety  for  the  condition  broken, 

J[^^J^  becaufe  (♦)  otherwife  (he  {hall  be  remedilefs.  Mich.  31  &  32  Eliz. 

sJpjKadac-  B*  R«  Crickmcre's  cafe,  adjudged.] 

coflingiy  by 

mil  the  jufticffl— — -Le.  174  pi.  242..  Creckmere  ▼.  Paterfon,  S.  C.  held  accordingly  by  the  whole 
«ourt.— S.  C*  cited  arg.  as  adjudged,  that  the  youngeft  (hould  have  the  moiety  byway  of  limitatioa. 
Gouldib.  <34>  in  pi.  33.— — Co.Litt.  236.  b.  citetS.  C. 

Lane  56.  3,  {^So)  {!(  z  man  dcvikshnds  to  B.  for  life j  paying  to  C.6L  rent 
Bw?V.  c  y^^^^y^  which  he  wills  to  be  paid  at  2  feafts  half  yearly,  and  if  it  be 
— Devife  afrear,  then  it  fliaU  be  lawful  to  the  Lord  [to  C.]  to  dijfrain.  It 
reddendum  feems  this  word  (paying)  makes  not  'any  condition,  in  as  much  as 
aot^^earl™  ^  ^iftr^fs  IS  limited  upon  non-payment  thereof.  P.  8  Jac.  Saccario> 
makes  a      between  Street  and  Beak  dubitatur.  J 

condition  Cro.  £;  454*  pl*  22. 

Br.  detifc,       ^^  Jn  aflxfc  by  a  clerk  it  was  found,  that  the  anceftor  of  the  defen- 
I.e.   ^**"  ^^^^  whofe  heir,  &c.  was  feifed  of  the  land  devifable  in  fee,  znide^ 
vifed  it  by  his  teftament  to  the  clerk^  upon  condition  that  he  fhall  hare 
the   land  for  his  life^  and  that  he  jhall  be  chaplain  and  chaunt  for 
his  foul  during  his  life,  and  after  his  death  the  hx\d  Jhall  remain  t^ 
the  commonalty  of  D^for  ever  to  find  a  chaplain  for  ever  ;  and  that  be- 
caufe the  plaintiff  had  held  the  land  by  6  years y  and  was  not  cbapl^in^ 
the  tenant  as  heir  entered  upm  him  ;  and  it  appeared  by  infpe£lion, 
that  the  demandant  was  offuch  age  as  that  he-  might  have  been  chaplain 
immediately  after  the  devife ;  and  per  Birton,  the  entry  is  lawful 
clearly.     Br.  conditions,  pi.  1 11.  cites  29  A^*  I7* 
0.163.3. pU       -^  Q  devifed  a  manor  to  his  wife  for  30  years, y^r  and  to  the  in^ 
i^P.&Nf.  tent  and  purpofe^  that  his  wife  (hall  pay  30 1.  yearly  during  the  term 
Anon.s. P.  to  A.  and   others;    and  further  devifes,  that  his  wife  ihould  be 
b2  s^c°f  *«  bound  to  A.  and  the  others  to  perform  the  will.     This  was  held  to 
that'the  par-  be  no  Condition  ;  for  to  what  purpofe  fbould  his  wife  be  bound  if  this 
tiesagrredy  was  a  Condition  ?  but  judgment  was  not  given  becaufe  the  parties 
'*"5J****  ^  agreed.    And.  50.  pi.  126.   Pafch.  17  Eliz.  Hubbert  v.  Spencer. 

the  juftlces  wjs  bent  againd  the  platntiff,  vix.  that  cbe  entry  of  the  heir  was  not  lawful.  ——  Bendl. 
aS7.  pi.  %%T.  S.  C.  accordingly. 

Ibid.  Marg.  5^  A.  devifed  Lands  in  London  to  B.  and  C,  to  hold  in  commoft 
judgment  °°  «/o«  condition  to  pay  a  rent  to  his  wife  at  the  4  ufualfeajis  of  the  year^ 
was  given  in  and  if  the  rent  be  behind  by  6  weeks  j  being  lawfully  demanded^  that  it 
this  cafe  of  Jhall  be  lowful  fir  the  wife  to  di/lrain  y  and  added,  that  his  full  intent 
tha"tfc«n'd  ^^'^^  ^^^^  ^^  ihould  be  annually  paid  the  faid  rent  accordingly*  The 
r  60  J  queftion  was,  if  the  entry  of  the  heir  be  lawful  or  not  ?  or  if  thepe- 
tofevfraiju-nalty  of  the  exprefs  condition  be  deftroyed  by  the  penalty  of  the 
fticcs,  that  diftrefs,  and  fo  a  limitation  of  the  payment  of  the  rent  to  the 

ftho  had  f^^^y  ^"^  ^^^  ^^^^  ^^  ^^^  ^^.  advantage  of  the  breach  of  the 
brought  condition  ?  Manwood  and  Mounfon  held^  that  the  heir  fhould  iK>t 
ejettr.ienton  enter  for  the  breach  ;  but  Dyer  and  Harper  e  contra  cearly,  and  fo 
brt*cli  of     ^^j  ^g  opinion  of  Wray  Ch.  J.  and  Saunders  Ch.  B#  in  prjefentia. 

Manw^odl 


Manwood  ad  Menfam,  and  that  both  penalties,  vit^  the  condition  tb:  conditS. 
und  re-entry,  and  the  diftrefs  to  the  feme  for  non-payment,  are  °")  ^^"^** 
good  remedies  and  fecurities  for  the  firm  payment  of  the  rent  to  the  [hat7h}s  fs' 
feme  according  to  the  intent  of  her  baron  ;  and  as  to.  the  dcmatid  of  a  will  made 
the  rent,  they  thought  flie  need  not  make  any  fuch  demand,  but  that  "P°"  ^^<*»' 
it  is  payable  by  the  devifees  at  their  peril,  if  they  would  fave  their  was  br'^kcn. 
land  ;  but  that  the  feme  ought  to  demand  it  before  fbe  makes  any  -^Devife  of 
diftrefs.    D.  348.  a.  b.  pi.  i3.Hill.     18  EliaJ.  Anon*  Landsjor  a 


certam  term 


•£  yiariy  yielding  ar  J  paying  2oL  yearly  at  Mtcbaflmai  to  J.  D»  Theaol.not  bclng^  paid,  th« 
heir  entred fuppoAng  that  thok  words  made  a  condition,  and  his  entry  waa  adjudged  congeable. '  Ci«« 
£,  454.  pi,  a».  Trln  37  Eli«  C.  B.  Fox  v.  Carlync. 

7.  A,  feifcd  of  land  in  fee,  by  his  will  in  writing,  granted  a  rent-  3  Lc.  65.? 
charge  of  5L  per  ann.  out  of  it  to  his  younger  fon  towards  his  education  ^'^'  ^}^^^ 
andhringing  up  in  learning ;  and  if  in  pleading  the  devifee  ought  to  c!intotidc» 
aver,  that  he  was  brought  up  in  learning  was  the  queftion  \  and  it  was  verbif. 
holden  by  Dyer,  Manwood  and  Mounfon,  that  fuch  averment  needs 

not,  for  the  devife  is  not  conditional,  and  therefore,  altho*  he  be 
not  brought  up  in  learning,  yet  he  fhall  have  the  rent,  2  Le.  i54» 
pi,  186.  19  Eliz.C.  B.  anon. 

8.  A  man  devifed  land  to  his  wife,  provifo  my  will  isj  that  Jhejhall 
keep  it  in  good  repair Sy  cited  per  Cur.  to  have  been  adjudged.  Le, 
174.  in  pi.  242.  Trin.  30  Eliz. 

9.  A.  devifed  lands  to  J?,  paying  40/.  to  C.  it  Is  a  good  condition  ; 
for  C.  has  no  other  remedy,  and  a  will  ought  to  be  expounded  accord- 
ing to  the  intent  of  the  devifor  j  per  Wray,  Le,  174.  pi.  242.  Trin. 
30.  Eliz.  B.  R.       . 

10.  A  man  devifed  a  houfc  in  London  to  his  wife,  provided  ifjhe  3  Le.  lya. 
clearly  departs  out  of  London^  and  dwells  in  the  country^  that  Jhe  Jhall  P^*  ao4.  S. 
have  a  rent  out  of  the  fame  Sec.     It  was  agreed,  that  this  was  a  good  ^  ^  c?*'"** 
provifo  to  determine  her  eftate,  tho'  ther^  be  no  words  that  the  eftate  b^*a  ^^d' 
fliallceafe  &c.     Cro.  E.  238,  pi.  5.  Trin.  33  Eliz.  B.  R.  Allen  v.  conditioa. 
HiU. 

(K)     Condition  or  Limitation.     What  (hall  be  faid 
a  Condition,  and  what  a  Limitation. 

IV  a  man  devifes  land  to  his  daughter  in  tail,  with  divers  remain-  ^^c  (L  a) 
ders  over  ;  provifo  that  his  daughter  and  every  one  in  remainder  pi.  i.s.  C. 
/bould  permit  and  fuffer  T,  (who  then  enjoyed  the  faid  land)  to  enjoy 
the  (aid  land  during  his  life  :  this  fliall  not  be  any  limitation  upon  the 
eftate  of  the  daughter,  though  fhe  be  heir  general,  and  fo  fhe  her- 
fclf  is  to  have  the  advantage  thereof,  if  it  be  a  condition  as  it 
fcems  becaufe  this  is  the  proper  word  for  a  condition.  Mich.  37 
Eliz.  B.  Thomas's  cafe.  Per  Cur.  admitted. 

2.  If  a  man  leafs  to  a  woman/^r  ^oyears^  upon  condition  ^4od  ^^^  ^  ^,. 
J!  tarn  diu  viverety  ^  cufiddiret  Jeipfam  a  file  widowy  ^  inhabitaret  pi.  5.  Hardf 
upon  the  premifes  5  this  is  not  any  limitation,  becaufe  ihe  words  \Seyer, 
upon  condition  that  if  Jhe  make  the  intention  uncertain,  and  therefore  %^y^''^ 

Fa  th«    '^   '* 
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Clench,  and  the  leafe  determines  not  by  the  death  of  the  leflee.    Mich«  %'jy  38 
h^id'T*     ^'*^'  ^'  between  Sayer  and  Hardy  adjudged. 

words  (quod  fi)  not  being  anfwered  with  other  wordi  (quod  tunc)  and  thereby  to  make  the  intention 
of  the  p ircics  full  what  it  was  that  (hould  be  done,  to  be  without  fenfe,  and  otherwife  the  intention 
cannot  be  judged  of;  for  it  might  be  that  ihe  ihould  forfeit  a  ilenalty,  or  part  of  the  term,  or  of  the 
profits  ;  but  that  for  this  uncertainty  the  leafe  is  abfolute,  and  the  words  void,  and  neither  nialce  a 
limitation  nor  a  condition  \  but  Popham  held  that  had  the  words  been  that  the  leafe  was  for  40  yearly 
if  ihe  fo  long  lived  tnmarried,  and  inhabited  therein,,  it  would  be  a  limitation,  and  ihe  leafe  would 
determine  by  her  marriage  or  death,  fo  that  ihe  could  not  inhabit  therein  \  and  fo  it  was  affirmed 
Ivas  the  truth  of'iie  cale,  butWsmiftaken  drawing  the  verdift;  for  the  words  (fub  hac  condi- 
tionc)  were  not  in  the  leafe ;  but  Fenner  held  the  words  fub  hac  conditione  full  enough  of  them* 
felves  to  make  a  condition  of  re-entry,  and  are  a  condition,  and  not  a  limitation,  and  that  this  con- 
ditian  is  well  performed,  and  the  leafe  is  abfolote,  and  therefore  adjudged  for  the  plaintiff;  Poph» 
99.  Sawyer  v.  Hardy,  S.  C.  Popham  Ch.  J.  heldtiiatif  the  word  (Si)  had  been  omitted,  it  would  have 
been  goi>d  to  determine  the  leafe  s  but  by  reafon  of  the  uncertainty  .occafioned  by  that  word>  he 
and  Gawdy,  and  Clench,  held  it  fhould  be  uken  as  a  voidclaufe,  and  they  all  agreed  that  had  it  been 
Si  tam  diu  fola  viveret  &  inhabitaret  in  eodem  mefuagio,  the  leafe  had  determined  by  her  marriage 
or  death  j  and  Popham  took  a  diffe'ente  between  the  words  dwelling  there  during  the  term,  and 
dwelling  there  during  his  life,  and  that  in  the  I  aft  cafe  it  would  be  good  for  40  years  ■  Mo. 
406  pi.  525.  S.  C.  adjudged  that  the  tsrm  was  not  determined,  but  went  to  the  executors  \  but 
Otherwife  it  had  been  if  the  words  of  the  leafe  had  been  Si  tam  diu  vixerit  vidua  ;  fbr  there  the 
words  make  a  limitation  collateral  to  the  term  \  but  here  the  breach  does  not  come  without  mar* 
riage  or  non-kabitation  by  the  intent  of  the  words  fub  conditione  quod  &c.  and  fo  a  diverfity  be* 
tween  a  limitation  and  conditional  words.  i  Ow.  loy.Sawerv.  Hardy,  S.  C.  adjudged  that  tha 

tenn  continued.— —Gouldfb.  179.  pi.  iiz.  S.  C.  adjudged  accordingly;  and  Popham  and  Clench 
held,  that  if  the  words  (fub  conditione  quod)  had  been  omitted,  it  would  have  been  a  limiucion. 

Cro.E.835.  3.  If  a  man  having  three  fons  devifes  his  lands  to  the  eldefly  upon 
.  ad*  *dged  • '  condition  that  he  (hall  pay  I0  L  to  every  rfthe  other  twofonsj  and 
and  Gawdy  that  j/A^ytf/7f  in  payment  thereof  to  any  of  the  fons,  that  then  they 
aqd  Kcnncr  may  ettter^  and  have  the  land,  this  is  a  Hmitation  ;  fo  that  if  the  eldeft 
xnitation-  ^^^^  "^^  P^X  ^^^  money,  the  two  fons  may  enter  into  the  land.  Tr. 
and  it  is  ill  43  EHz*  B.  R.  bctwccn  Haynfworth  and  Pretty  adjudged  per  cur. 

one  as  if  he 

hnd  dev'sfed  that  if  his  eUeft  fon  did  not  pay  all  legacies,  his  lands  fhould  go  to  the  legatories.  And 
ibiJ.  919,  gao.  pi.  14.  Hill.  45£rtz.6.  R.  refblved  accordingly  by  all  the  juftices,  and  judgment  for 
the  detendant  j  for  it  is  an  imnricdlate  dcvifc  orlimitacion  to  the  other  two  fons,  if  theeldefl  docs  not 
perform  the  condition.— Mo.  644.  pi.  891.  Hamfwotth  v.  Pretty,  S.  C.  refolvod  that  the  failure  of 
payment  is  condition  preccdenc  to  the  devife  of  the  land  to  the  younger  fons,  and  not  any  condition 
or  limitation  to  the  eftate  of  ihe  eldeft  fon  ;  and  alfo  that  non-payment  to  one  of  them  will  give  the 
eftatc  to  botli,  tho'  payment  be  made  to  the  other.— —Noy  51.  Aynfworth  v.  Batry,  S.  C.  reiblvcd 
accordingly*-——  tJ.  C.  cited  by  Viughan  Ch.  J.  Vaugh.  ayi. 

See  Lane,        ^.  If  the  king  Uafes  for  years,  rendering  rent,  and  by  the  fame 
s!^C.ILJ*  ^^^^  *^  ^#'  ctf«i;^«//  W  concedit  with  the  king,    his  heirs  and  fuc- 
sieTit.^     ceflbrs,  not  only  de  novo  to  repair  the  bill  leafed  within  one  year 
J'^'^K^^J*  after,  but  alfo  to  keep  it  in  repair  during  the  term ;  this  is  a  limita- 
7.S.'  C.^  '  ^^^"  ^^  ^^^  fci^gj  in  as  much  as  it  is  an  executory  confideration  j  fo 
that  by  the  non- performance  thereof,  the  leafe  fliall  be  void.     Pafch*  ^ 
10  Jac.  Saccaiio,  between  lawyer  andEaJl^  for  Crofhe  Mills,  ad-  ' 
judged. 

Cro.E.376.  5-  If  a  man  hath  iflue /w^^iwj,  fcilicet,  R.  the  eldeft,  and  P.  the 
p].  a7Bald- youngeft,  ^;ji  alfo  two  daughterly  vnxdi  devifes  certain  lands  to  H.  in 
m^n'um'^^^^'^^^^^  *<?r^;wi?j  to  2^  years  of  agey  upon  conditionthat  he  Jhall 
37  Eiix.  ' '  p^y  ««'^  ^y  ^0  daughters  20/.  a  year  at  their  full  age^  and  if  the  faid 
C.  B.  the     H.  dies  before  24  then  I  will  that  R.  my  fbn  and  heir,  Jhall  have  the 

•^ud^e/a"  ^^^^  ^^  ^^"^  ''^"^  ^^^  ^^^^^^  *^  g^'^i^g  and  paying  to  my  faid  daughters 
iondition,  the  faid  money  in  fuch  manner,  as  H.  fhould  have  done  if  he  had  lived  > 
and  not  a    and  if  my  fons  H.  and  R.  (if  the  faid  lands  come  to  the  faid  R.  by  the 

death 


ConUitfon*  t  ^^ 

detdi  of  H.)  Ao  not  pay  the  did  money  to  my  faid  daughters  as  afore-  limitation 
faid  then  I  will  my  faid  landed//  remain  to  my  daughters  and  tkeir  by  3  lufti- 
htinftr  mir\  and  after  the  devifor  dies.     This  is  a  limitation  up-  cm>  ^™t 
on  the  eftate  of  H.  and  not  a  condition ;  {o  that  if  H.  does  not  pay  L  ^^  J 
the  money  to  my  laid  2  daughters  after  his  age  of  24  years,  and  at  ^^^"^^** 
the  full  age  of  the  daughters,  R.  ihall  have  it  byway  of  limitation,  in  writ  of 
and  cannot  enter  as  for  a  condition  broke,  becaufe  that  (*)  other- «rror 
wife,  fcilicit,  if  this  ihall  he  2l  condition^  it  would  defeat  the  portions  r-*-^^— ^ 
given  to  the  daughters,  eind  the  future  devife  to  them,  which  is  a-  *  ^**^'  +"• 
gainft  the  intent  of  the  devifor.  Mich.  38,  39  Eliz.  B.  R.  between  ^■*''T^ 
Wifeman  and  Baldwin  \  adjudged  in  a  writ  of  error  per  totam  Cur.  ^^^  the" 
and  the  judgment  given  to  the  contrary  in  Banco  reverfed.  judgment 

inC^B.  was 
reverfed  by  3  judges.  Ow.  zi2|  113.  S.  C.  in  B.  R.  the  judgment  in  C.  B.  was  reverfed  by 
3  judges  (abfeote  the  Ch.  J.  as  it  feems).  Gooidfl).  15a.  pi.  90.  8.  C.  and  Gawdy,  Clench^ 

and  Fenner  agreed  4  to  be  a  limitatioii  and  no  condition,  and  therefore  reverfed  the  firft  judgment. 

6.  If  a  man  devifes  lands  to  another  in  tail,  upon  condition  that  he  *  Sec  (E) 
fiiallnot  alien^  and  that  if  he  dies  without  ifTue,  it  (hall  remain  over^^* 

to  another  in  fee  ;  and  after  the  devifee  aliens,  yet  he  in  remainder 
cannot  enter  for  the  condition  broke,  but  the  heir  at  the  comtnon  law  ; 
for  this  is  not  any  limitation  but  a  condition.  Mich.  10  Jac.  B. 
between  Siirne  and  Dame  Bond^  per  Coke  and  Warbiirton. 

7.  If  a  man  devifes  20/.  by  his  teftament,  to  TV.  N,  to  be  paid  in 
jfyears^  and  he  dies  in  the firft year^  yet  his  executors  (hall  have  it  j 
for  this  is  no  condition,  but  a  limitation  of  payment.  Br.  conditions 
pi.  187.  cites  24  H.  8. 

8.  A  man  feifed  of  land  in  gavelkind  h2S  ifllie  2  fons,  and  by  will  AcopyboMer 
devifed  it  to  the  eldejifon  infee^  upon  condition  that  he  pay  to  the  wife  of^^^Y/h^xxt- 
the  devifor  lOoL  at  a  certain  day.     He  did  not  pay  the  money  at  the  renderd  t^ 
day.     Manwood  doubted  v^etber  the  youngeft  might  enter  or  not  the  ufc  of 
upon  his  brother's  moiety  as  by  a  limitation  implied  in  the  eftate,  if  ^'j^r^e 
the  condition  be  not  performed.  D.  316.  b.  pi.  5.     Mich.  14.  &  15  dew(edio 

Eliz.      Anon.  hit  wife  for 

life,  re- 
mainder tt  bis  ililefi  foH  paying  40J.  t9  each  of  bis  brotben  andbUJiJIer  tv'ttl  in  2  year's  after  bis  wif**s 
death.  The  court  held  this  a  limitation,  and  not  a  condition  ;  for  if  it  be  a  condition  it  extin- 
guiihes  in  the  heir,  and  there  would  be  no  remedy  for  the  money  j  but  being  a  limitation,  th  law 
will  conflrue  it  that  on  non-payment  his  eftate  ihall  ceafe,  and  then  the  law  will  carry  it  to  the 
kair  by  the  cuftom,  without  any  limitation  over ;  and  judgment  accordingly.     Cro.  E.  204.  pi.  39. 

Mich.' 32  &  33  Eli*.  B.  R.  Wellockv.  Hammond.— 2  Le.  114.  pi.  152.  S.  C.  adjudged  a 

limitation  »-J>.  C.  cited  very  full,  3  Rep.  20.  b.  21.  a.  as  adjndgM  accordingly,  and  that  To  the  doubt 
In  D.  14  Eliz.  317.  moved  by  Manwood  is  well  refolvcd  — S.  C.  cited  per  Cur,  Cro.  J.  592.  -S.  C. 
cited  Ar;.  %  Brownl.  69.  S.  C.  cited  10  Rep.  41.-  "  S.  C.  cited  Lat.  9.—-:).  C.  cited 
Cart.  93. 

A  CGfybolder  in  fee  ef  lauds  in  Borough  Eitili/h  had  ijjue  three fons^  B.  C.  and  D.  Vind Surrendered 
it  to  the  ufe  of  his  wili,  by  which  he  devijed  it  to  C.  in  fee^  upon  condition  he  Jhould  pay  to  bis  4 
elaugbtert  20/.  a  piece  at  tbe'sr  full  age,  and  dies  j  B.  had  ifiuc  2  daughters,  and  dicsj  C,  is  admitted 
and  does  not  |)ay  the  faid  ftim  to  the  daughters  at  their  fail  age  \  D  in  the  name  of  the  2  daughters 
cf  B.  enters,  ^d  they  difaflent,  and  afcer  he  enters  in  his  own  name,  and  furrenders  to  the  ufe 
of  the  defendant,  who  is  admitted.  It  was  held  by  all  the  juftices  ex.cpt  Williams,  that  it  is  a  con- 
dition ;  for  it  (hail  be  expounded  accoiding  to  the  common  law,  where  it  is  not  neccHary  to  expound 
It  ocherwilc.     Cro.  J.  56.  pi.  a.  Hill.  2  jac.  B.  R.    Curtis  v.  Wolverfton. 

9*  A  man  devifes  hishoufe  and  certain  land  to  his  father  for  life, 
frovifo  that  if  he  will  inhabit  upon  ity  then  it  Jhall  remain  to  the  hrd\ 
this  was  adjudged  to  be  no  condition,  but  a  limitation  of  the  re- 

F  3  mainder 


^  ConUitionief^ 

mainder,  and  tfiat  the  heir  of  the  devifor  cannot  enter  for  tho  non- 
performance.   Dal.  117.  pi.  12.  16.  Eliz.     Anon. 
AndiS4.         10.  The  Mother  having  2  daughters^  E.  andF.  covenanted  t9 
P^".**^-      ftand  feifed  to  the  ufe  ofE.  the  elieji  in  tail,  upon  condition  that  Jhe  pay 
lZZs.O.  to  F.zool.  within  a  year  afier  her  deceafe,  or  after  F.  Jhould  he  li, 
but  S.  p.     andifjhefailj  or  die  without  ijfue  before  payment^  then  to  the  tij^fr , 
does  not      jj^  ^^ij^     T-^g  mother  died,  E,  married  and  had  iffue^  hut  dud  loon 
VL'^'l  ^f^^r  without  iffue,  before  the  time  for  pdyment.      The  court  held  * 
Jir  _    clearly  as  to  the  point  of  dying  without  iffue,  the  fame  is  not  a  condw 
8  Rep.  34.  tion,  but  rather  a  limitation  of  the  eftate,  and  th^y  amount  to  no 
Ptinc's  cafe.  ^^^^  ^^^^  yf\^2X  tRe  law  faith  without  them,  (viz.)  If  Ihe  die  with-» 
^V^wSr«,  out  ifl'ue,-the  eftate  tail  would  be  fpent  by  that  means,  and  does  not 
^^^T      ceafe,  or  is  cut  ofFby  any  limitation,     i  Le.  pi.  233.  Mich.  30  & 
Plain  V.      ^j  Eii;;^.  c.  B.     Samms  v.  Paine. 

Sams,  S.  C.  ^ 

but  S.  P.  doci  not  appear. 

S.  P .  Co.         II.  Limitation  determines  the  eftate  without  entry.     1 0  Rep.  40, 
Litt.ai4.b.  1^  yj-jn^     j  j  jac.  in  Mary  Portington's  cafe. 

— »  Mod.  *  en 

7.  ciUfi  the  cafe  of  Williams  v.  Fry.  S,  P. 

The  nature  1 2.  Condition  defeats  the  efiate^  and  all  remainders  depending  uj)-. 
of  a  condi-  ^^  j^^  and  the  party  or  his  heir  only  fliall  have  benefit  oftt\  but  h- 
S'^wUck  mitadon  determines  the  eftate,  and  the  remainder  continues  upon 
the  eftate  it.  Tb.  58.  Mich.  22  Jac.  B.  R.  in  cafe  of  Foye  and  Hynde. 
to  the  fe-  j^^  ^Q  that  if  A.  was  tenant  for  life,  remainder  to  B.  in  fee,  on 
•ffor,da-  ^Qj^^tion  that  A.  being  a  feme  fole  continues  a  widow  j  if  A.  mar^ 
UflbrT  but  lies,  the  heir  enters,  and  defeats  the  eftate  of  A.  and  of  B.  alio  ; 
a  i:mUat?on  ^ut  if  an  eftate  had  been  granted  to  A.  durante  viduatate  remainder 
carries  the    ^^  g    ^^^  ^f^^^.  ^^  y^^^  married,  the  eftate  of  A.  had  determined  bv 

thcr!  Pct  the  limitation,  and  the  remainder  to  B.  fhould  be  granted.     Jo.  58, 
Waimney  J.  Mich.  22  Jac.  B.  R.  in  cafe  of  Foy  v.  Hynde. 

^!409!'Mich.  28  Eliz. Limitation  is  when  the  firft  eftate  is  dcft3^y?d,  aiidnewcftatc  Ilmite* 

by  way  of  remainder,  or  otherwife.    Sav.  77.  in  S.  C. 

14.  If  one  devife  a  term  to  A.  paying  to  B.  fo  much  per  ann, 
and  for  non-tayrnent^  that  he  may  enter  into  parcel,  this  is  a  limita- 
tion not  a  condition.     2  Sid.  130,  131-  iS'-  Pafch,  1659.  B.  R, 

.     Fynmore  v.  Crockford.    , ,  ^  ^    ^     ,.^  .  j     .   n .     .       .7 

ic  Devfeto  J.  his  eldefi  fonfor  hfe^  remainder  to  him  in  taily 
remainder  to  R.  in  tail,  remainder  to  fF.  /W,  remainder  to  Af, 
in  tail,  provided,  and  upon  condition,  that  J,  and  his  hetrs  Jhall  pay 
to  the  -l  brothers  an  annuity  of  20/.  apiece  out  of  the  f aid  lands,  and  that 
he  (hall  marry  a  wife  of  loool.  portion,  upon  default  whereof  he  dtvifes 
all  the fe  lands  to  his  ifons  and  their  feveral  heirs  male  for  ever,  as 
before  is  limited,  equally  to  be  divided  amongft  them,  and  tha^  it 
ftiould  be  lawful  to  enter  &c.  Tho'  this  .devife  is  fald  to  be  «pon 
exprefs  words  of  a  condition,  yet  it  is  but  a  limitation  of  the  eftate; 
for  if  it  were  a  condition  the  eftate  were  fruftrate  and  the  heirs  at 
law  fliould  have  advantage  of  it.  A  devife  to  the  eldeft  fon,  tho* 
it  be  by  words  of  a  condition,  yet  it  is  a  limitation,  and  upon  the 
limitation  it  ceafes  witliout  entry  or  claim,  and  cites  Borafton's  cafe. 


... « ' 

3  Rep.  fol.  21.  So  that  by  the  breach  or  non-performance  the  eftatcs 
<rf  J.  ceafes,  and  it  now  vefts  in  R.  Cart.  171.  Hill.  18  &  19  Car. 
2,  C.  B,  per  Bridgman  Ch.  J.  in  cafe  of  Rundale  v.  Eeley  &  al*. 

16.  It  is  the  office  of  a  limitation  generally  to  determine  the  eftate 
witheut  entry  or  claim,  and  that  a  ftranger  at  common  law  may 
take  advantage  of  a  limitation.  Agreed  ai^d  admitted  by  Serjeant 
Jones,  Arg.  but  he  faid,  that  there  is  a  difference  between  a  limitation 
dependant  upon  a  collateral  Jingle  aSl  to  be  performed  unica  vice^  and 
a  limitation  dependant  on  payment  of  rent  which  arifes  out  of  the 
land,  which  by  its  creation  may  have  continuance  of fuccejive  aSfs\  * 
but  that  this  difference  does  not  extend  to  the  cafe  of  a  dummodo 
folverit  redditum,  and  therefore  will  require  a  particular  anfwer, 

"That  the  principal  cafe  is  of  a  rent  ifluing  out  of  land  and  to  have 
continuance  in  fucceffivc  afts,  but  'tis  not  fo  in  the  limitations  in 
the  other  cafes }  and  tho'  the  books  cited  all  concur,  that  the  eftate 
determines  widiout  entry  or  claim,  yet  no  authority  has  been  citefl^  C  64  1 
where,  in  cafe  of  a  rent,  the  eftate  (hall  determine  without  demand 
of  the  rent  j  the  reafon  whereof  feems  to  be,  becaufe  there  \%  other 
remedy  for  the  rent  without  fuch  rigour^but  not  in  the  other  cafes. 
2  Jo.  32.  Hill.  19  Car.  2  in  cafe  of  Tuftian  (alias  Tufton)  v. 
Temple. 

17.  The  Earl  of  N.  devipd^i  houfe  and  lands  to  his  wife  for  life,  Rayxn,a3«, 
andafterherdeath/tf^iV  grandauglter  A.  K*  and  the  heirs  of  herbody^  ^V'  ^jj* 
provided  always^  and  upon  conditon^  that  Jhe  marry  with  confent  of  his  s*c!refolv\l 
/aid  ivi/e  &c,  but  otherwife  he  bequeaths  it  to  P.      It  was  held,  that  thatit  is  a 

this  provifo  made  a  limitation  of  the  eftate  to  let  in  the  remainder  l'"**^*^""* 
man  5  for  tho'  the  word  condition  be  ufed,  yet  limiting  a  remainder  condition  • 
over  makes  it  a  limitation ;  and  if  it  were  a  condition,  then  none  for  thuHl4 
could  enter  for  a  breach   of  it  but  the  heir,  which  fecms  to  be  ^^'***  ""^ 
againft  the  intent  of  the  teftament.     Vent.  199.  Pafch.  24  Car,  2»  "ordfof  t 
B,  R.  Fry's  cafe  [als'J  Fry  v.  Porter.  condition, 

yet  they 
mnft  always  be  conformaMc  according  to  the  intention  of  the  parties,  and  cites  (everal  cafes  by  which 
it  appears,  that  words  of  condition  in  a  will  fhall  enure  as  a  limitation  \  and  tho*  in  Mary  Porcington^s 
cafe,  10  Rep.  it  is  faid  otherwife,  yet  that  is  but  an  accumulative  reafon  which  -was  not  necelfarj'. 
.— — i  Lev.  3^1.  S.  C.  adjudg'd  accordingly.  ■  ■  Mod.  26.  Porter  v.  Fry  S.C.  but  the  word  (provided) 
is  not  mentioned,  but  only  the  words  (vpon  condition)  S.  C.  cited  per  Cur.  2  Salic.  570. 

Vent.  201,  »03.  in  S.  C.  Hale  Ch.  J.  faid,  that  this  had  received  as  many  refolutions  as 
ever  any  point  did,  and  cites  feveral  cafes,  and  faid,  that  nothing  but  the  opinion  in  Mary  Porrington> 
safe,  10  JRep.  41.  was  againft  it.  Vent.  322.  cites  thcS.  P.  in  10  Rep.  inM.  Portington'i  cafe^ 

but  fays,  that  the  current  of  authorities  fince  are  otherwife, 

18.  Holt  Ch.  J.  (aid,  he  faw  no  reafon  why  exprefs  words  of  con-- 
dition  might  not  be  conjirued  as  a  limitation  in  deeaz%  well  in  a,  will, 
tho*  the  law  had  not  been  carried  fo  far.  2  Salkt  570,  T4'in.  X 
Aiui^,  B.  R#  in  cafe  of  Page  v.  Hey  ward. 


F  ♦  (L) 


64  Contritiontf 

(L)     Upon  what  Conveyance  it  may  be  annexed. 


Fltih.eon-    [i.  ^  jR^/p^?^  of  all  his  right  may  be  upon  condition.  17  E.  3# 

dition,  pi.  JJL      2.  b. 

14  citei  S. 

C.  and  17  A^»  pi*  ft.— -Co.  Lite  274.  b.  8.  P.  where  it  la  made  by  a  dtfleifee.'  Sec  Tit* 

releafe  (W>. 

A  releefe  may  be  made  up'in  conditi'^n,  per  Penrofe  and  Perle,  which  was  affinned  per  Cur.  in  the 
ti^mcnt  of  the  cafe.     Br.  releafes,  pi.  39.  cites  4)  Aff.  la. 

A  man  cannot  releafe  0  rijrbt  or  ebofi  in  a&ion  up^n  conJitlcn,  andreferve  the  thing  by  tbe  ecndition  ; 
for  all  >s  gone  by  the  releafe,  and  the  condition  is  void  ^  QuKre  inde  &c.  by  the  opinion  of  Fineux. 
Br.  rcleafM,  pi.  3a.  cites  ai  H.  7.  a4.  Br.  conditions,  pi.  S4.  cites  S.  C.  ft  S.  P.  by  Fi, 

ncuz  Ch.  J. 

A  reieafe  cannot  be  on  condition,  nor  for  a  time.    Kelw.  S8.  a.  pi.  «.  and  S9.  a.  pi.  8.  Hill, 

%%  H.  7. 

In  debt  defendant  pleads  one  of  the  common  ietttrs  of  licence  under  tbe  band  andfeal  ef  the  plain-' 
tiff^  whereby  he  gives  the  defendant  liberty /or  three  months  f  and  covenants,  that  if  he  Jbovld  fue  em 
meleh  him  in  that  time,  tbe  defendant  Jbeuld  be  acquitted  of  the  debt  j  and  that  he  did  fue  him,  Sf f , 
PlaintiflF demurs.  Thequxrewas,  if  this  fiiould  amount  tp  a  reieafe  ?  and  held  by  the  court,  that 
it  being  under  fcal,  and  the  plaintiffs  own  agreement,  it  was  not  barely  a  covenant,  but  a  reieafe  upon 
condition,  and  accordingly  judgment  for  the  defendant.  aShow.446.pl.  411.  Mich.  1  Jac.  a. 
B.  R.  Macbeth  v.  Cobb  — — S.  C.  cited,  and  S.  P.  feems  to  be  a^tted.  Ai]g.  Show.  331.  Mich,  j 
W.  ft  M. 

Sec(N)  pi.  [2.  If  a  copyholder  furrtniir$  to  the  Lord  to  *  do  his  will,  upon 
2ri7na7**^  condition  to  pay  15I.  this  is  a  good  condition.  Mich.  %  Jac.  B^ 
WoId*i8       GardirCs  cafe^  per  Cur.] 

(Fiiire> 

which  Signifies  either  to  make  or  do,  which  Mr  Danvers  tranflates  to  make  \  but     feems  (to  do)  beft 

anfwers  the  meaning  here. 
[   65   ]  .         * 

•  Br.  fur-  [3.  Alejfte  may  furrender  upon  condition.  *  14.  E.  4.  6.  adjudged, 
renderpi  41.  Q^^  .  Afidrew  Corbet.  28.  b.  1 44  Aff.  3. 

a6.  [but  this  in  the  Ufgc  edition  feems  mifprinted,  and  that  itihould  be  7  E.  4.  6.  as  in  Roll,  and 
fo  arc  the  otiier  editions.]— —Br.  conditions,  pi.  156.  (15  0  cites  S.  C.  that  it  was  upon  condition 
rendring  rent,  and  for  dr fault  of  payment  a  re-entry  j  but  Brooke  fays  that  it  feems  it  ©ught  to  be 
by  deed  indented  Br.  Dower,  pi.  74.  cites  S.  C.  that  furrender  may  wclJ  be  upon  condition. 

A  furrender  may  be  upon  condition,  and  therefore  Brooke  fays  it  feems  to  him  that  a  reieafe  may, 
Br.  conditions,  pi.  103.  cites  7  E.  4.  ag.  and  43  Afl*.  la. — .—Note,  by  thcjofticcs  and  feijcants, 
that  a  man  may  %  furrender  a  term  upon  condition  nuithcut  dced\  centra  of  an  efatefor  life  j  for  this 
ought  to  be  by  deed.  Bi  R.  conditions,  pi.  149-  cites  7  E.  4.  29.  J  Br.  releafes,  pi.  34. 

cites  S.  C.  and  Brooke  fays,  the  fame  law  feems  to  be  of  a  rt'tcfe  —^Re'eafe  may  be  made  upon  con- 
dition, per  Penrofe  and  Pcrle,  ^uod  affirmatur  per  Cur.  in  the  argument  of  the  cafe.     Br.  rcJeafci,  pi. 

39.  cites  43  Aff.  12  & 4:.  t  ?'•  f«"cnder^  P»-  27-  cites  S.  C.— f  it«h.  Affilp, 

pi.  355.  cites  S.  C.  . 

Fitxh.  af-        r^.  A  confirmation  may  be  upon  condition.    Co.  5.  Ford^  81.  b.l 

fife,  pi.  355* 

cites  44  Aff.  pi.  3.  S.  P.         .   Br.  furrender,  pi.  37.  cites  S,  C.  U  S.  P.. Br.  Tender  pU 

40.  cites  S.  C  &S.P.  •  'f 

•  In  the  [5.  A  devtfe  of  lands  devifeable  was  good  at  common  law  upon 
War^nT.    Condition,     *D.  3  Ma.  127.52.  ^ 

Lee. Perk.  S.  563.  cites  29  AiC  17.  S.  P. Br.  dcvjfc,  pi.  16.  cites  S.  C— -Br.  condidoas. 

pi.  liX*  cite  sS.  C. 

[6.  A  dcvife  of  anufe  at  common  law  was  good  ypon  Condition. 
D.  3  Ma.  127.  52. J 

[7- A. 


[7.  A  devife  wtihin  32  &f  34  H.  8.  may  be  upon  conditio^  be-* 
taule  the  ftatute  gives  liberty  to  devife  at  pleafure.  D.  2j  3.^  Ma. 
127.52.] 

[8.  A  man  cannot  ntiafi  a  pirfonat  thlngy  as  an  obligation  uptn 
a  ctnditim  fubfequent^  but  the  condition  vill  be  void,  becaufe  a 
peribnal  thing  being  once  fufpended  is  perpetually  extinguiftied* 
HUL  9  Car.  d.  R«  between  Barifyand  Parisy  per  Cur.  agreed.] 

[9.  But  a  man  may  releafe  a  perfonal  thing  as  an  obligation  or 
iiidi  like,  upon  a  conditim  precedent^  for  diere  the  aftion  is  not  fuf- 
pended till  the  condition  performed.  P.  jo  Car.  B.  R.  between 
Barklej  and  ParkiSy  adjudged  upon  a  demurrer,  where  the  releafe 
was  of  an  obligation  with  a  provifo,  that  he  who  releafed  might 
^njoy  x^ol^  due  by  J.  S.  at  a  day  then  after  to  come^  which  was  ^ 
conaition  precedent^  as  the  court  then  adjudged  it.] 

10.  Land  was  given  in  taily  fe  that  the  donee  may  alien  in  profit  of 
his  ijfue  ;  and  per  Wilby  thi3is  a  good  condition  ;  Brook  fays  quaere 
if  he  may  alien.    Br.  Taile  &Dbnes  &c.  pi.  7.  cites  46  £.  3,  4. 

11.  Contra  of  a  gift  or  grant  ofhndy  ftanktenement,  or  chattel^ 
where  the  fame  thing  pajfed\  but  by  the  releafe  the  chofe  en  adion^ 
or  figj^ty  IS  extiii^uiihed,  and  can't  be  referved  by  releafe.  Quaere 
inde^  Br.  conditions,  pi.  84^  cites  21  H.  7,  24.  Per  Fineux 
Ch.  J. 

1 2.  In  dower  the  defendant  pleaded,  that  he  dedlt  &  c^nceffit  to  faer 
a  rent  in  recompense  of  her  dowery  which  fie  ac felted  of  The  demand* 
ant  replied  that  it  was  upon  conditiony  that  if  the  rent  flwuld  ftot  he 
paid  within  a  monthy  the  rent  (hould  ceafe,  and  the  deedjhould  be 
void.  It  was  held  to  be  no  bar  of  dower,  and  judgment  for  the  de-p 
mandant,  and  the  plaintiff  was  reftored  to  her  dower  without  having 
inade  any  demand  of  the  rent,  Cro,  £.  451.  pi.  19.  Mich.  ^7  &  35 
Eliz.  C.  B.  Wentworth  v.  Wentworth. 

13.  A.  made  z  feoffment  to  the  ufe  of  himfelf  for  life,  remainder  l^utGod- 
to  his  vuifefor  Ufty  remainder  to  his  own  right  heirsy  provided  ifYiis  *^  ^1* 
fon  interrupt  his  wife,  it  fliould  be  to  the  ufe  of  the  wife  and  her  heirs.  f^JJa  A^' 
A.  made  a  leafe  for  years  to  begin  after  his  decea^  and  died  ;  the  rcafon  to  be 
fon  difturbs  the  wife.     Refolved  per  2  juftices  that  no  ufe  would    [  66  ] 
arife  to  give  the  wife  the  fee.    Arg.  Cro.  E.  765,  cites  it  as  Hill,  becaufe  the  . 
4*EUz,Leighv,Bunon,  ^'^^ 

Lein  was  the  antimt  reverfion^  and  nc  neto  eftate^  and  that  condition  cannot  be  annexed  thereto.  Ibid. 
■  Mo.  741.  pi.  IOZ2  Mich.  41  &  42  Eliz.  Barton**  cafe  S.  C*  refolved  by  Popham  and  An- 
deffon  Ch.  J.  that  the  futun  vfe  wa^  checked  by  the  leafe>  and  that  it  ihould  arife  by  reafonof  thia 
diAnrbajicef 

14.  If  a  condition  be  releafed  upon  conditiony  (he  releafe  is  good, 
yid  the  condition  void^    Co^  Lict.  274.  b, 

(M)     Upon  what  a£i  it  may  be  created* 

[  I .  'T*  HE  tenant  cannot  attorn  to  the  grant  of  a  feignory  upon  con-  Attommetit 

-"-     ditjon,  becaufe  this  is  but  a  confent,  and  no  intcrcft  paf-'*  agranta 

fc,  from  him,    Vide  15  E.  3.  Aflife  95.  X^^ 

coadi- 


6&  ConDitionier. 

ceoditibn  is  roid  $  becaofe  tbe  grantee  is  once  ff  ttled.  But  tMs  it  to  be  vnderftood  of  t  eotidkitt 
ptkftquentf  and  not  of  a  condition  precedent,  for  in  this  cafe  the  condition  precedent  is  good.  Cd.  Litt, 
274.  b.  ■     a  Rep  68.  a.  S.  P.^for  there  is  n.>  attornment  till  the  condition  is  performed. 

5  Rep.  8t  a.  b.  Pafch.  37  Elix.  C.  B.  in  Ford's  cafe.  S.  P.  The  learning  of  attom- 

tnents  is  now  of  very  little  ufe  iince  the  ftat*  4  Aon.   cap.  16  £  .  9,  lo.  and  ii  Geo.  at  cap.  19* 

2»  If  a  man  devlfes  a  term  to  y.  S.  and  the  executors  ajfent  that  y. 
S.  and  jf.  N.  Jhall  have  the  term^  or  that  y,  S,  Jhall  have  it  upon 
£»ndition ;  in  this  cafe  J.  S.  iliall  have  the  term  folely  and  abfolutely  ; 
for  after  the  affent  of  the  executors,  he  is  in  by  the  devife ;  per 
Cur.     4  Rep.  28.  b.  Trin.  33  Eliz.  B.  R. 

3,  A  rejignation  by  aparfin  cannot  be  upon  condition,  becaufe  it 
is  a  judicial  aSt  to  which  a  condition  cannot  be  annexed,  no  more 
than  an  ordinary  can  admit  upon  condition,  or  a  judgment  be  con- 
feiTed  upon  condition,  which  are  j  udicial  a£ts  s  Arg»  And  afterwards 
upon  arguments  given  in  writing  by  the  civilians,  judgment  was 
cntred  accordingly  for  the  plaintiff,  Ow.  12,  13.  34  Eliz.  C.  B» 
Gayton's  cafe. 
Cro.J.614.  ^^  Executor  cannot  ^//'z;^  a  /f^^ry  conditionally,  per  Fenner, 
ftt  bVr.^o  which  Popham  agreed.     Cro.  E.  462.  pi.  8.  Hill.  38  Eliz.  B.  R. 

ti)e  S.  P.  admitted  per  Cur.'  In  fuch  cafe  the  condition  is  void.  Arg.  Roll  jep.  140.  ■  S.  P, 

admitted  (ro.  £•  46a.  pi.  8.  by  Fenner  and  agreed  by  Popham. 

Spch  ailigtt-  5^  The  heir*  cannot  afftgn  dawer  upon  condition.  Per  Fenner 
^^T^*M.to  which  Popham  agreed.    Cro.  E,  462.  pL  8.  HiU,  38  Eliz, 

paramount.  <D»  IV* 

Arg.  Cro. 

E.  45iy  452.  in  pi.  19.  Cro.  J.  614.  pi.  4.  Pafch.  xS  J4C.  B.  R.  the  S.  P.  admitted  pcf 

Car. 

Cro.E.46x.  6.  A  licence  to  a  copyholder  to  make  a  leafe  for  years  cannot  be 
's  111^*^'  °^^^^  ^^  ^^  ^^^^  ^y  ^  condition Juhjequent  to  the  execution  thereof,  to 
B.  R.  Had-  undo  that  which  was  once  well  executed ;  But  there  may  be  a  con- 
don  V.  Ar-  dition  precedent  united  to  it,  becaufe  in  fuch  a  cafe  it  is  no  licence 
s^c^&'s^P  ""**'  ^^  condition  performed.  Agreed  per  tot.  Cur.  Poph.  io6« 
¥y  Fenner,   Hill.  38  Eliz.  in  cafe  of  Hall  V.  Arrowfmith. 

that  a  lord 

cannot  linxit  *  condition  In  his  licence ;  becaufe  he  gives  nothing,  but  only  difpenfes  with  the  forfeit^rs 
and  all  the  eflatc  paHes  from  the  copyholder,  and  confequently  cannot  annex  a  condition  \  to  which 
Popham  agreed.  Ow.  72,  73.  S.  C.  &  S,  P.  held  accordingly  by  Pophani  and  Fenner  \  but 

Clench  e  con tra.——Noy.  171.  Hart  v.  Airowfmith,  S.  C. 

[  67  )  7.  Letters  patents  of  denization  made  to  an  alien  may  be  either 
Butonecan-  upon  condition  precedent  or  fubfequent,  and  fo  the  king  may  make 
toraUzcTuo-  ^  charter  kX pardon  to  a  man  of  his  life  upon  condition.     Co.  Litt^ 

onconditipn,  274*  ^* 

1>ecaufcitis 

A^ainft  the  abfolutenefs,  purit)'^  and  indcbility  [Indelibility]  of  natural  allegiance,     Co  Litt.  129 


«• 


8.  An  exprejs  manumijpqn  of  a  villein  cannot  be  upon  condition, 
becaufe  once  free  in  that  cale  and  always  tree.     Co.  Litt.  274.  b, 

9.  Kzparfon  charges  the  glebe  with  a  rent  with  conjent  of  the  or- 
dinary^ this  IS  not  goo  J  without  the  aflent  of  the  patron  that  has  the 
fee  fimfle  to  make  the  charge  perpetual ;  but  feeing  this  ajfent  of 

5  the 


Condition.  6:^ 

tbe  fatr^n  is  in  ttiftSk  of  bis  intercft)  his  ailent  may  he  upon  an£tkn, 
Co.  Litt.  300.  b. 

10.  An  ajjignnunt  of  dower  cannot  be  upon  condition,  nor  an 

fnttoa  legacy  ;  an  admittance  of  a  copyholder  cannot  be  upon  con« 
on.    In  tbefe  cafes  the  condition  is  voicL 

(N)  To  what  things  Conditions  may  be  annexed^ 

[And  How.  pi.  I .] 

[i.   JC^Eoffment  of  two  acres  upon  condition^  and  for  breach  that 
-^  he  may  re-enter  but  in  oncy  this  is  good.    D.  3.  Ma, 

ia7-  55O 

[2.  A  tenth  may  be  granted  by  the  clergy  to  the  king  upon  con- 

didon^    21  £.  4.  46.] 

[3.  If  a  copyholder  furrenders  to  the  lord  *  to  do  his  will,  upon  fm  ,0k^0^ 

condition  that  he  ihall  pay  to  him  lol.  this  is  a  good  condition,]         FoI.  413, 

*  Sm  (L)  pi.  1.  and  the  note  there* 

[4.  A  contrail  maybe  upon  condition.    44  £,  3.  28. J  ^s  In  debt 

/or  a  bouft 
fild  to  the  defendant  fbr  lol.  vfhofgiJ  that  it  ^m  fpld  for  lo/.  and  that  tht  pt^int\f  kould  p^U  k 
down  and  carry  it  to  him,  and  that  then  he  wuold  p^y  the  lol.  and  faid  that  he  was  at  all  times  readf 
to  pay  in  cafe  the  other  would  puU  it  down  and  carry  It ;  by  which  the  other  faid,  that  the  bargain  WM 
£mple,  and  the  ether  e  contra.    Br.  conditions,  pi,  %$•  cites  44  £,  ^.zj,  28. 

5  -  Matter  of  record  may  go  upon  condition  fometimes.    Br,  Con-  yft  charts' 
ditions,  pi.  236.  '{^"icd*'* 

ibmettoies  npon  condition,  Jta  quodfiet  reCfut  in  (una  &c.  and  conpfanct  of  pita  vi  granted  ita  quti^ 
ee/erixfiat  indejuftitiaz\iot{uitkrcdczt.  Sec.     Br.  conditions,  pi.  ;i36. 

J§ad  conjultation  was  granted  upon  prohibition,  upon  eondition  that  it /bculd  not  bo  prtjudicial  to  tha 
prefentation  of  tht  king.  Ibid.r—— Br.  confulutbuj  pi  10.  cites  43  £.  3.  $.  p.  ,Br*  ipoliatioj^ 
pi.  5.  S.  Pf  cites  43  Afl^  35« 

f 

(O)     How  to  be  created  [and pleaded. 1 

[i.     A  Condition  of  an  obligation  is  good,  if  it  be  wrote  upon  the  Juft'ce 
^  back.  41  E.  3.  C.  10.  b.  r^^Vl'^.^ 

^  ^  ^  ^  laid,  he  did 

sot  know  but  a  man  might  make  an  obligation  in  a  tetttr  if  he  puts  his  hand  and  feal  to  it.  Vem. 
1 14.  Mich.  i6Sz.  in  the  cafe  of  Moore  v.  Hart.  S.  P.  no^thiftanding  that  it  be  not  the  deed  of 
the  obligee ;  but  contra,  if  the  condition  be  tackM  to  the  obligaclon^  per  Thorpe  and  Kirton^  quod 
son  negatur.  Br.  conditions,  pi.  if),  cites  41  £.  3.  16.  [fo  is  the  large  edition,  but  the  fmaUer  edi* 
tfons,  are  41  E.  3.  zo]-«-^Fitzh.  Barre,  pi.  196.  [bnt  mifprinted  1S6.]  cites  S.  C.  &  S.  P.  admit« 
ted.— -Br. Talis,  pi.  7  cites  S.  C.  8^  S.  P.  by  Thorpe  and  Kirton.— See  tit.  falts.  (G)  per  totum. 
See  tit.  indorfementi 

J2.  A  condition  to  perform  a  matter  in  faSI^  without  writings  is    [  68  ] 
good.     II  H.  6.  25.  b.] 

[3.  As  in  an  indenture  a  man  may  bind  himfelf  upon  condition, 
to  perform  all  the  covenants  between  them  made /ir  the  permutation 
of  a  beneSce  of  which  there  is  no  writing,     11  M,  6.  25.  b.] 

[4.  So  if  the  obligation  be  indorfed  upon  condition  tojiand  to  tbe 
award  of  J.  S.  this  is  good.     1 1  H.  6.  25,  b.  J 

'  S-  A 


68  Conttdoiur. 

S.P.Br;  fj.  A  man  may  avir  a  leafs  fir  years  to  be  upon  condition 
nonffaraace  ^j^^  plead  the  condition  without  fiewing  the  deed  thereof,  becaufe 
dtesVH4,  it  is  but  a  chattel.  7  H.  4.  II.  Hill.  15  Car.  B.  R.  between  PoUer 
t6.— Tho*  and  Oidreemey  acUudged  upon  a  demurrer,  but  not  moTed  to  the 
»^^^^  court.    Intratur  Mich.  15  Car.  Rot  375^ 

ftead  a  etiiditim  coneerntng  mfrt$Miy  without  Jkewinr  writing  of  this  ;  yet  he  may  heaitttihy  tht 
^trdiS  at  large  ih  aflUe  of  novel  difieifiny  or  in  any  otCer  ad^ion  whex«  the  juftioes  will  take  the  ver- 
^€t  of  II  jurpn  at  large .  As  if  a  wianfnfed  infu  Uafit  to  ztM^aiafor  life  without  deed  retidring  rent, 
mid  for  default  offmjtntnt  a  re-^ntry  &c  by  rorcc  ti^reof  the  lelfee  is  feifed  asof  freebtld)  and  after 
the  remt  is  iehindf  by  which  the  Ifjfor  entretby  and  lejee  straigm  an  ajjife  of  novel  difleifin,  le^or  fleadi 
that  he  did  no  icrotg  or  dij/eijln,  and  npon  this  theaffife  is  taken  j  In  this  cafe  the  recognitoit  of  the 
sAfe  may  give  their  vesdi£i  at  large,  as  t€f  fay,  fkat  the  defendant  was  feifed  of  the  land  in  his  dc- 
Bcfne  as  of  fee,  and  To  feii^d  let  tibe  fame  land  to  the  plaintiff  i«r  life,  rendering  fuck  a  yeariy  rent 
mayable  at  foch  a  fea|fc»  &c,  upon  fuch  condition,  that  if  the  rent  were  behind  at  any  fuch  feaft  at 
which  it  ought  to  be  paid,  then  it  fhonld  be  lawful  for  the  leflor  to  enter  &c  by  force  of  which 
kafe  the  plaintiff  was  feifed  in  his  demefne  as  of  freehold,  and  that  afterwards  the  rent  was  behind 
•t  fuch  a  feaft  ftc,  by  which  the  leflbr  entered  into  the  land  upon  the  poflelfion  of  the  kflee  and 
■rayed  the  dlfcretion  of  the  juftices  if  this  be  a  difleifin  or  not  j  therefore  becaufe  it  appears,  that  thb 
«aa  mo  ^■^«<^«»  to  the  plaintifi>  iofomuch  as  the  entry  of  the  leflbr  was  congeable,  the  juftices  ought 
•b  give  judgment   that  the  plaintiff  ihall  not  take  any  thing  by  his  writ.    And  fo  in  fuch  cafe  the 
leflbi  ihall  be  aided,  and  yet  no  writing  was  ever  made  of  the  condition  j  for  as  well  as  the  jurort 
may  have  conufanceof  the  leafe,  theyalfo  may  have  conufanee  of  the  condition  which,  was  declared 
mi  rdieaifed  upon  the  leafe.     Litt.  S.  366.  And  fo  *tis  of  a  feoffment  in  fee,  or  gift  in  tail 

moo  a  condition,  altho*  oq  writing  were  evtr  made  of  it.    Litt.  S.  367. 

Seetit.faiti      [6.  (So)  a  man  may  plead,  that  a  leafe  for  years  ofland^  or  a 
#c.  (M.  a)  gfjmt  of  a  ward,  was  made  by  guardian  m  chivalry  upon  condition 
per     urn.  1^^^  without  fhewing  any  writing  of  the  condition,  becaufe  it  is 
hut  a  chattel  real.  Litt.  S.  365.] 

•  ItfiKmId       [7.  So  it  is  of  chattels  perfonal  and  contrails  perlbnal*    Litt.  S« 
If  S.  365.    «  165! 

[8.  if  a  condition  have  falfe  Latin  in  it,  yet  if  any  fenfe  may  be 
intended  in  it  by  the  words  withiji  th^  condition,  it  (hall  be  good* 
5to  H,  6.  32.] 

f 

r  

(P)     How  it  may  be  created. 

Br.verdi^,  [i.  TF  a  man  grsjits  z  rent  for  life^  a  condition  cannot  be  an- 
s  c^i^d*'  ^^^^^  ^^ *^^  ""'^^^  *^  ^^  ^  ^^'^-     33  ^^'  ^*  Curia.] 

S.  p.  admitted.-      .     Fitsh.  Verdia,  pL  42.  cites  S.  C.  &  S.  P.  admitted. 

Utah,  affife,      [2.  If  a  man  agrees  with  me  to  make  a  feoffment  to  me  upon  con^^ 

pL^ix. cites  ^f^g„^  jy^j  after  makes  a  charter  oifeofftrunt  without  any  condition^ 

r  6q  1    ^^^  *^'^^  makes  livery  fecundum  formam  charta  without  any  condi- 

tion,  this  Is  abfolute  without  any  condition,  for  the  livery  is  not  made 

according  to  the  agreement^  but  according  to  the  charter.     34  Afl^ 

i.Dubitatur. 


(  Q^) Condition  in  deed.    How* 

Br.  conditi-  [i-  jf  Cofody  granted  for  \\kfecundem  quod  prius  per  J.  H.  fsf 
ons,pl.i67.  -^^  alios  ujitai*  fuit\  zni  avers  the  ufe  to  \i2LVthtcn^  that  eve}  f 
cites  12  E  4.  ^^^  ^/^^^  ^^^^  itJbaU  attend  upon  the  majier  four  times  in  the  year^ 

otherwife 


Cotttittiotur;  $^ 

odierwife  fhall'  forfeit  it ;  this  is  a  good  condition  which  refers  to  '?  ^^*  *^ 
other  matters,  though  not  fhcwcd  in  certain  that  they  were  done,  '***'*'* 
20  £.4. 12.  18.  b. 

i2.  If  an  annuity  be  granted  pre  am/Uie^  tc  auxilio  habendis^  Tho*  tte 
does  not  mention  in  what  matter  it  (hall  be,  yet  it  may  be  averred  ^^^  ^^^ 
he  was  a  phyiician,  or  a  man  of  the  law,  and  it  was  granted  for  his  ^J^?^ 
counfel  and  aid  therein.     41  £  •  3.  6.]  what  ^^^ 

or  aid  he 
ftaU^ve,  yet  when  he  aven  that  the  plaindffii  a  phyficUay  hJhMi/i*  iHtntMeo  hi  infwtha  thim£ 
in  nhicb  the  pUmtiff  bmt  mtfiJkiUy  by  which  the  phuntiff  faid,  that  the  annuity  waa  granted  to  i«« 
£gn  Tuch  a  benefice  $  qtuere  iflw  may  arer  other  caufe  than  it  expreiTed  in  tlie  deed  of  a  thing  wUch 
cannot  pais  but  by  deed  ;  and  it  waa  agreed  that  the  demand  of  confilio  tc  aniilio  it  not  doable  } 
^ttod  nou  i  bnt  the  principal  cafe  was  not  adjndged*  Br.  annuity,  pL  7.  cites  41  E.  3.  6.  i).-iw 
f\xs\u  annuity,  pL  X9.citea  S.  C« 

[3.  So  if  the  grantee  be  learned  in  twofciences^  yet  he  may  aver  1**-^*'^ 
tiie  grant  was  for  one  in  certain.  41  £•  3. 6«  b.]  ^^  4i4« 


(R)   How  it  may  be  created.   In  what  Cafes  witb^ 

out  Deed.    And  in  what  not, 

[  I.    j4  Condition  cannot  be  referved  without  deed  indented,  D.  2. 3.  See  (O)  pi. 
-^  Ma.  127.  52.]  5;6.7.(P) 

'     -^     -*  pi.  I.— A 

condition  may  be  without  deed  by  livery.  D.  117.  a.  pi.  5s.— .-If  a  man  makes  a  deed  of  feoffment 
to  another,  and  in  the  deed  there  is  no  condition  &c.  and  when  the  feofTor  will  make  livery  of  fcilin 
nnto  him  by  force  of  the  fame  deed,  he  nukes  livery  of  fdfin  unto  him  upon  certiin  condition  ;  in 
this  cale  nothing  of  the  tenements  pafles  by  the  deed,  for  that  the  condition  is  not  comprifed  within 
the  deed,  and  the  feoffment  is  in  like  force  at  if  no  fuch  deed  had  been  maie.  Litt.  S.  359— In 
this  cafe  the  feoffor,  upon  the  delivery  of  feifin,  tnuft  expreiji  the  eftate  as  to  him  ^nd  his  hcirS|  «t 
CO  the  heirs  of  his  body  4sc    Co.  Litt.  12a.  6. 

2.  It  was  in  a  manner  a|^reed>  that  a  condition  may  be  implied^  tho* 
it  be  not  precifely  exprefled  in  the  deed,  as  in  the  cafe  of  a  parker, 
that  at  all  times  after  me  grant  he  (hall  preferve  the  game.  Br.  con* 
ditions,  pi.  168.  cites  22  £.  4.  28. 

3*  if  a  man  leafes  land  upon  condition,  or  grants  a  ward  upon 
•condition,  this  may  be  pleaded  without  deed ;  hut  eftate  upon  con* 
ditionof^tfni//»^^n/»/cannotbe  pleaded  without  deed  in  a  real  action, 
nor  pertonal,  without,  ihewlng  deed  i  per  Vavifor }  quod  tota  Curia 
conceflit.     Br.  conditions,  pi.  249.  cites  1 1  H.  7.  21. 

,  4.  If  an  agreement  be  made  between  2,  that  the  one  JhaU  infeoff  the  [  70  J 
other  upon  condition^  infureiy  (f  the  paynunt  of  certain  money  y  and  after 
the  livery  is  made  to  him  and  his  heirs  generally^  the  eftate  is  holden 
by  fome  to  be  upon  condition,  inafinuch  as  the  intent  of  the  parties 
was  not  changed  ^t  any  time,  but  continued  at  the  time  of  the  U* 
very.    Co.  Litt.  222.  b. 


(S)    At 


7^  ConUitton* 


(S)    At  ivkat  time  it  may  be  created. 

•  Br.dc  ['•  JF  *  diffiAfee  releajis  to  bis  dtfeifir  all  his  nght,  and  at  t  A^f 
§t»hn(Jh  ofi^r  the  dijfeifer  by  indenture  grants  that  if  he  pays  fo  much 

t'olL *^i?  *^  *  ^^y  certain,  the  reUafeJhall  be  void;  this  is  a  void  condition 
Ac  ri^h?  ^  ^^  ^^'^^  ^^'  '•'if  *^  ^o  *e  diffeifee.  Br.  conditions  1 15.  ♦  43  Aff. 
««sextin.  1 2*  per  Cur.  t  44  pcr  Cur.  contra  J  17  Aff,  2.  contra  31.  Aff.  2. 
fe*^K^  a"  ^^j'^^gcdj  but  quaere*  dubitatur,  32  Aff.  11.] 

£mple  releafe^— Br.  releafe,  pi.  39.  cites  S.  C.  agreed  jfcr  tot.  cur.  f  Br.  conditions,  pi. 

vz»»cite«  S.  C.  ■  Fiuh.  conditions,  pi.  18  cites  S,  C.  J  Br.  conditions,  pL  lOj. 

cites  S,  C— Fitah.  conditions,  pL  14  cites  S.  C.  Co.  Litt.  aji.  at  the  bottom,  S,  P. 

^tion  ImA  ^^*  ^"^  ^"^  *  condition  may  well  be  created  at  the  fame  time  that 
l«^bth«  *^  releafe  was  made,  tho*  it  be  by  another  deed.  Br.  condi- 
fimc  deed,   tions  115.  32  Aff.  II.  ♦  43  Aff.  44.] 

«r  both 

deeds  had  been  delWcr'd  together  with  condition  to  revoke  the  releafe,  it  was  not  denied  but  that  it 
had  been  good.    Br.  conditions,  pi.  115.  cites  31  Aff.  3a.  •  Br.  conditions,  pi. 

12».  cites  S.  C.  and  thereby  Penrofe  and  Ferle  held  a  releafe  may  bt  upon  condition  well  enough,  if 
it  be  contained  in  the  fame  or  another  deed  delivered  at  the  fame  time  with  the  releafe  j  quod  affir- 

m^tur  per  Curiam,  and  not  denied— Fitzh.  conditions,  pi.    18.  cites  S.C. Br.  conditions,  pi. 

IC3.  cites  T7  Aff.  a.  S.  P.  accordingly.— —Br.  lelcafe,  pi.  39.  cites  43  Aff.  la.  S.  P.  by  Trefi- 
lian  and  Wiche,  quod  Curia  nonnegavit.—Br.defeafance,  pi.  11.  cites  S.  C.  &  S.  P.— Co.  Litt.  a 36. 
b.  S.  P.  accordingly  j  for  it  is  a  maxim  in  law,  quae  incontinent!  fiunt  incffc  videntur.  a  Rep. 

tit  8.S.  P.  per  Cur.  tndcitcs  17  Aff.  a.  &  43  Aff. 

3.  In  aflife,  the  tenant  pleaded  in  bar,  that  the  amejior  of  the  te-^ 
nant  erfeoffed  the  ancejlor  of  the  plaintiff' without  deedy  and  delivered* 
thefeifin  upon  certain  conditions  contained  in  certain  indentures  made 
between  the  parties^  and  for  the  condition  broken^  he  as  heir  entred  ; 
and  it  appears  there  that  if  the  livery  had  been  made  fimply,  and . 
^er  the  indentures  had  been  made  upon  the  condition,  the  inden- 
ture had  come  too  late.     Br.  conditions,  pi.  no.  cites  28  Aff.  i. 

4.  In  affife  a  man  made  ftmple  feoffinent^  and  after  by  deed  re-' 
hearjing  it  ^t  feoffee  granted  to  thefeoffor^  that  if  the  feoffor  pays  10/. 
hyjuch  a  day^  that  the  deed  and  feoffment  Jhall  be  void.  Per  Tanks, 
defeafance  cannot  be  of  effeft  of  lands  which  pafs  by  livery,  if  the 
livery  be  not  made  as  well  upon  the  defeafance  as  upon  the  charter 
of  feoffment,  and  the  opinion  of  the  court  was  with  him.     Br.  con- 

#r  »,  1  ditions,  pi.  113.  cites  30  Aff.  11. 

^  The  right  S«  I^  ^iffife  the  tenant  pleaded  releafe  of  the  plaintiff  of  all  his  right 
was  extin-  made  to  him,  then  tenant  of  the  land,  and  fliewed  the  deed  ;  the 
v^^  ^y  plaintiff f aid  that  the  tenant^  by  the  deedwhich  he  jhewed^  granted  that 
tefort  the  if^^  P^^d  8/.  to  the  defendant  byfuch  a  day^  the  releafe  Jhould  be  void^ 
defeafance  and  at  the  day  he  tender' d^  and  the  other  refufed\  and  the  opinion  of 
made.  Br.  ^^  court  was  clear,  that  fuch  defeafance  made  after  the  releafe  cannot 
tuVi!"c*ites  give  power  to  the  plaintiff  to  re-enter,  becaufe  by  the  releafe  the 
43  Aff.  la.  *  right  was  in  the  tenant  limply,  and  cannot  be  deyefted  by  the  de  • 
— .[Andfo  feafance.  Br,  conditions,  pi.  I20.  cites  43  Aff.  i. 

thisihould  ^  „  ...         ,  o  «     .^  *-*  ^     .  #    -P 

beinftead  of  43  Aff.  (1).— Br.  condition,  pi,  laa.  S.  P.  cites  43  Aff.  44— Br.  defeafance,  pU  9. 

•cites  11  Aff.  ?6» ^^wf  if  the  indenture  oi  dtfiafanct  and  reUaft  bad  been  delivereduno  inftbnti^  it 

would  have  b^en  good,  and  have  avoided  the  releafe.  Br.  defeafance, pi.  xi.  cites  43  Aff.  44.  And 
tbedifi'etcocc  there  takea  1*9  that  a  defcaiaa£»  made  afttnrirdi  ffiiy  be  good  as  t9  tJ:ungs  l^extattorft 

kuc 


Conlittionj}»  '71 

%ut  not  as  to  what  arc  tseecuted ;  ai  m  cafe  of  a  releafe  of  right  It  Is  extiflguiiEed  xmmeSattXjj  uA 
■xecuted  ;  but  where  a  ilmple  feoffment  is  made  with  warranty,  and  after  feoffee  grants  that  he  ^iriQ 
notvoQch)  this  is  a  thing  executory  in  futuro.  So  of  a  leafe  without  impeachment  of  wafle,  aa4 
ate  k&e grants  by  another  deed,  that  if  he  be  impleaded  he  will  not  plead  this  deed^^  this  is  goo4« 
fiid.— «And  ibid.  pi.  9.  Brooke  fays,  that  Tome  are  of  opinion  that  fuch  releafe  of  right  (ball  not  W 
aroided,  nnlefs  the  condition  or  defeafance  had  been  tx^rtjftd  in  tbi  dud^  or  ketn  dtlivtred  m  com&* 
tioa  eonta'imd  In  another  indenture  unt  inflantu 

I  See  S.  P.   %  Saund.  48,  where  the  reporter  takes  the  fame  diverficy,  c^atraiy  to  the  opiaioa  •£ 
Twifden,  and  cited  Cro.  £•  755* 

6.  In  debt^  where  recognizance  or  obligation  is  made  ftmpUciturj 
it  can^t  be  upon  condition  after ;  for  condition  can*t  be  added  to  it 
sifter,  but  this  ought  to  be  by  defeafance  5  for  recognizance  is  a 
judgement,  and  judgement  which  is  funple  can't  be  conditional 
after  ;  and  it  is  contrary  to  the  nature  of  a  judgemefnt  to  be  condi- 
tional, by  the  beft  opinion,  and  in  a  manner  for  law.  Br.  Con« 
ditiois,  pi.  89.  cites  36  H.  6.  3. 

7.  Rents,  annuities,  conditions,  warranties^  and  fuch  like, 
that  are  inheritances  executory^  may  be  defeated  by  defeafance  made^ 
cither  at  that  time,  or  at  any  time  after  \  and  fo  the  law  is  of  fta- 
tiites,  recognizances,  obligations,  and  other  things  executory.  — 
Co.  Litt.  237-  a. 

(T)  Condition  precedent.  What  (hall  be  faid  a 
Condition  precedent,  and  what  fubfequent, — 
\^And  Pleading. 1 

-f  I-  JF  I  grant,  that  if  you  will  go  to  fuch  a  place  about  my  bufincft 
you  Jhall  have  10  A  this  is  a  condition  precedent.     3  H.  6. 

7-b-] 

[2.  If  I  retain  a  naan  for  40J.  to  go  with  me  to  Rome  j  this  is  a  Et.  Coont 

condirion  precedent  j  for  the  duty  commences  by  goin?  to  Rome,  pi-  s-  cite* 
3H.  6.  33.b.]  s.c__ 

Arg.  cites  S.  C.  &  S.  P-  and  thereforehe  ought  toiliew  that  he  went  to  Rome.— — — Bulftr  168   Arab 
ttteiS.  C 3H.  6.7.  b.S.P.  *      ^ 

[3.  So  if  a  man  retains  another  to  be  his  counfel  for  2  years  next  Br.  Connt. 
enfuing'i  taking  every  year  %qL     This  is  a  condition  precedent. —  P*-  5-cit«' 

3  H.  6. 33.  b.]  ,  I;  C;— 

*    '  Arg.  Bulft.  i6S» 

[4.  If  A.  by  his  will  obligatory  acknowledges,  that  he  debet  to^^^'^'S^s* 
B,  20  J.  and  for  payment  thereof  at  a  day  binds  him/elfin  40  j.  by  the  Ef*  '^ 
Jame  bill,  in  an  adion  of  debt  upon  this  bill  for  the  40s.  he  ought  Brihton, 
to  aver,  that  A.  did  not  pay  the  20s.  otherwife  it  is  not  good.  Mich.  s.c.  pertot. 
14   Car.  B.  R.    between  Danes  and  Brett^    adjudged  upon  a  ?"';  **^'^"*" 
demurrer-]  thijsnot 

an  obliga- 
tion With  a  condition* 

£5.  If  b^  charter-party  C  (ind  3  others  covenant  with  P.  and  C.  Bulft.  167. 
U  Ut  U  freight  a  certain  Jbipy  of  which  they  are  owners,  to  the  faid  ^^^  ^* 

Jr*  pro,  1(\a,  ^jiLC. 


^^  ♦  CotrtiftloniJ# 

p.  pr§  ufufJ  €x  tarti  of  one  B.  for  a  voyage,  modo  &  fbnmi  (c- 
R  C.  in  writ «  quente.  G.  and  the  3  ^ii^ri  covenant  and  grant  w/VA  5.  that  the  Jhlp 
B.1J!^d  ^^''  go  from  Lynn  and  takefuch  freight^  and  thence  t$  Tarmouth^  and 
Yeiverton  thence  to  Cinchego>  and  thence  return  to  the  Thames;  and  CL 
^"^^'   covenants  with  G.and  the  other  3,  that  B.  [P.]  fiall  caufe  lading 

Ffemmg*"  '^  ^^  P^^ '"  *^  ^^P  *^  Yarmouth,  Ctnchego,  &c.  within  fo  many 
Ch.  J.  heia  ^>J,  ^'li  covenants  that  the  faid  B.  [P.]  JhaUpay  to  the  faid  G. 
the judg-  and  the  other  ?,  pro  tota  tramfretatione  147A  at  fuch  a  day;  C. 
H^s^bc^  and  the  other  mrce  may  have  an  aHion  of  covenant  againft  C.  for 
czufedie  non-payment  of  the  (aid  147/.  withont  averment  of  the  performance 
*cbrat]on  of  the  covenants  of  their  partSy  for  this  is  not  a  condition  precedent^ 
fcgeijff!''  °^^ covenants  diftinft  ©f  the  other  part.  Mich*  7  Jac.  B,  between 
Ibrmance  of  Gumell  and  others  qgain/l  Clarie  adjudged.] 

vriiat  was  Ut 

ht  dooe  on  the  plaintiff*i  pait ;  hut  the  court  not  heing  full^  the  mreifal  was  qpt  pronounced,  but 
spumed  to  another  time.*— —In  this  cafe  it  does  not  appear  whether  the  moaey  was  to  be  paid 
before  the  voyage  or  after  ;  but  in  writ  of  error  in  B.  R.  the  judgment  was  held  erroneous,  as  appears 
Bulft.  167.  per  Holt  Ch.  J.  Lutw.  ajr.  Hill.  8  W.  3.—-^.  P.  by  Holt  Ch.  J.  tnd  fayi,  that  Rell 
leports  the  judgment  in  the  ComiBon  Pleas,  7  Jac.  but  it  feems  had  not  feen  the  reverfal  thereof,  which 
was  9  Jac.  2  years  after,  as  it  is  in  Bulft.  where  ic  is  judged  that/rs  tota  tr^nifrttai'tont  is  a  condition 
precedent,  and  that  Its  being  in  mutual  covenants  makes  no  alteration.  t%  Mod.  463.  Pafch.  13  W. 
3.  in  cafe  of  Thorpe  t.  Thorpe— —Lord  Raym.  Rep.  665.  Holt  Ch.  J.  cites  S.  C.  and  fays  thtt 
as  it  IS  put  in  Roll,  without  fetting  forth  at  what  time  the  day  of  payment  was  to  happen,  whether  be- 
Ibre  or  after  &&  it  can  be  of  no  great  authority,  and  that  it  was  reverfed  for  this  very  reafon,  becaafe 
pro  tota  transfretatione  made  a  condition  precedent,  and  cites  Bulft.  167.— S.  C.  cited  acconiingly  by 
Holt  Ch.  J.  Lutw.  251.  in  the  cafe  of  Thorp  t.  Thorp.  . 

The  cafe  of  Thorp  v.  Thorp  was  an  adlion  brought  in  which  the  plaint'iflT  declared,  that  the 
defendant  had  and  held  of  him  by  way  of  mortgage  2  dofes  of  copyhold  land,  and  that  there 
was  zdtfcourfe  between  them  eoueeming  xht  fiaitttijf*s  rtliofing  bit  touity  of  rtJtmpticn  therein  to  the 
defendant,  and  concerning  divert  fumt  of  money  due  from  the  plaintin  to  the  defendant  upon  the  faid 
mortgage,  upon  which  the  plaintift*  did  agree  with  the  defendant  tbat  be  would  reteafe  to  him  the 
Jaid  ifuity  of  redemption ,  in  eonjideration  ofnobicb  the  defendant  did  agrte  toitb  tbe  plaintiff  to  pay  btm 
ypouade  above  alltbat  was  due  ;  and  that,  in  coniideration  that  the  plaintiff  promifed  the  defendant 
to  perform  all  of  his  fide,  the  defendant  promifed  the  plaintiff  to  perform  of  hie  fide,  and  avers  that 
he  did  perform  all  on  his  thepUuntiff*s  fide,  but  that  the  defendant  paid  il.  7s.  of  the  faid  7L  and 
no  more,  5k.  To  this  the  defendant  pleads  in  bar,  that  long  after  the  promife,  viz.  19  July  X694, 
the  plaintiff  did,  by  indenture  made  between  him  and  the  defendant,  reiea/lt  to  tbe  defendant  ail  man^ 
ner  of  affionsf  fstitst  debts,  duties,  fum  and  fums  of  money,  and  ail  dtmam  whatfoever,  which  ever 
ke  had,  or  he,  his  heirs,  executors,  or  aftigns  ever  ihould  have,  for  or  by  reafon  of  any  thing,  mat- 
ter, or  demand  whatfoever.  Upon  oyer  of  this  deed  of  rc/r«/>,  it  did  rteite  tbe  faid  mortgage,  and  re* 
bafcd  all  provifoa  tberein  and  all  bis  efiate,  rigbt,  title  amdinterefl  in  tbe  faid  cloft,  both  in  law  and 
equity, zx  *    '       "  "         "^    "^        '        » -^--       -»  ......  ^_i-r_^./rj 

plaintiff 


firmed.-  S.  C.  cited  S  Mod.  293. 


fS.C.  cited  [6.  If  A.  by  indenturd  covenant  with  CL  to  ferve  him  with  3  ef^ 
^if^^^  9^^^^^  ^^  ^^  ^^'  *"^  ^  cw^fftfw^J  for  this  to  pay  to  A.  42  marks, 
•FoiiTis.  ^^^®  (*)  ^^^'^  ^^  *" ^^^  remedy,  and  therefore  in  debt  for  the 
i_.-J-^'  42  marks,  the  plaintiff  may  count  generally  orfpeciaily.  f  48  E.  3. 
s6t.— 12     3.  b.  Co.  7.  Ugtred.  10.  b» 

Mod.  461. 

Holt  Ch.  T  cites  48  £.  3.  s.  3.  as  cited  in  Ugtred*s  cafe,  where  the  diverfity  is  taken,  when  there 
■re  mutual  remedies,  and  when  not.  It  is  thus  put  in  that  book ;  Sir  H.  P.  covenants  with  Sir  R.  T. 
to  ferve  him  with  3  Tquires  in  the  wars  of  France ;  Sir  R.  T.  covenants,  in  coniideration  of  thofe 
ferviccs,  to  pay  him  fo  much  money ;  and  there  it  is  faid,  adion  will  lie  tor  the  money  without  any 
fervices  performed.  But  the  cafe  in  4S  Ed.  3.  is,  thac  Ri  P.  covenants  with  R.  T.  to  I'erve  him  with 
3  ^Squires  in  the  wars  of  France,  and  R.  T.  covenanted  with  him  to  pay  him  fo  much  money  for  the 
Service  |  and  it  was  futther  agreed,  that  zo  marks  of  the  money  (hould  be  paid  in  England  at  a  day 
certain,  before  they  wen:  for  France,  and  the  reft  by  quarterly  payments,  which  might  Lkewife  incur 
before  the  feivicc,  and  uponadion  brought  by  Sir  R.  P.  it  was  objected,  that  the  fervice  was  not 
perfoinied  -,  but  there  was  no  room  fot>  that  objc^on,  the  money,  by  tht  agreciaent^  beinf  matdt 

payabk 
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payable  at  i  day  certain^  before  the  fervicc  was  to  have  been  performed.— S.  C.  cited  by  Hott  Ch.  J, 
Ld.  Raym.  Rep.  665.— ^S.  C.  cited  and  denied  by  Holt,  Ch.  J.  1  SaJk.  171.  pi.  '.  , 

Ugtred'a  cafe  has  afforded  a  ground  for  a  variety  of  opinions  upon  this  ^ucllion,«Pcf  Holt,  Ch.  /•       *^ 
XI  Mod.  46a.-— S«  P.  by  Holt.  Lutw.  351.*— ^Ld.  Raym.  Rep.  665.  S.  ?. 

There  is  no  pi.  7.  in  Roll* 

[S.  If  by  articles  of  agreeitiefnt  made  betw'een  A^  on  the  behalf  t  73  ] 
•f  B.  and  C.  by  which  A.  covenants  that  B.  for  the  conjideration  after  5>.c  ciccdf 
in  the  deed  expreffed^  Jhall  convey  certain  lands  to  C,  in  fee,  and  ^J  ^'^m^?' 
after  C,  covenants  on  his  part  pro  confiderationibus  praedi^ftis  to  pay  to  ^^I^vAio 
JS.  160 /•  &c.     In  this  cafe,  though  B.  does  not  aflfure  the  land  to  fays  that  this 
C.  yet  C.  is  bound  to  pay  the  money;    for  the  allurance  of  the  ^'*^'.^^*^* 
land  is  not  a  condition  precedent,  but  thefe  are  diftinft  and  mutual  to  the  cafc"^ 
covenants.      Mich.    15    Car.  B.   R.  between  Caton  and  Z)/Wff;r,  of  Thorp  y. 
adjudged  upon  a  demurrer.     Intratur  Car.  Rot.  137.]  ^^r^h  ^• 

an  ezpreTs  cc^enant,  that  (for  the  conjideration  hereafter  txprfffed)  B,  ^vouhi convey  to  C.  anJC^  (uboh 
cwtfideration  afortfaid)  covenants  to  pay  the  money;  thatmuftbe  underftood,  that  for  as  much  as  A.  hatli 
covenantni  that  B.  (hould  alTure  lands  for  coaiideratlon  hereafter  mentioned,  that  is,  that  B.  hath  cove^- 
nanted  to  p:iy  fo  mnch  money,  for  it  is  pro  onfideratione  pnedidtj;  and  the  qucftion  is,  whatlt 
meant  by  the  words  (pro  confiderationepr.xdifta)?  'tis  not  f aid  for  conjideration  of  con'veyance  of  the 
Jand,  but  pro  cvnfideratione  pradiBa^  which  muft  be  underftood  in  confideracion  ofibe  agreement  tbatB , 
fnuldcorfvey  Sec,  for  the  one  covenants  for  confideration  hereafter  mentioned,  which  muft  be  covenant 
lor  payment  of  the  money,  and  the  othrr  cov-naats  for  confideration  aforcfaid,  which  muft  be  that  A. 

covenanted  thatB,  fhoald  convey. Lutw.  251.  S.  C.  cited  by  Holt  Ch.  J.  accordingly.— Ld  Raym* 

Rep.  665, 666.  S«  C.  cited  by  Holt  Ch.  J.  accordingly. 

[9.  If  A  releajes  to  B,  an  obligation^  in  which  B,  is  bound  to  him 
with  a  provifo  that  he^  fcilicet  A.  might  have  and  enjoy  120  L  due  by 
y.  S.  to  B.  at  Lady^Day  next  enfuingy  this  is  a  condition  precedent, 
and  not  fubfequent,  becaufe  the  120I.  was  not  due  at  the  time  of  the 
releafe,  but  at  a  day  to  come  5  and  if  it  fhould  be  fubfequent,  the 
condition  would  then  be  void,    the  releafe    being  of  a  perfonal  ^ 

thing.      P.    lO  Car.  B.  R.  between  Barkely  and  Parker  adjudged  - 
upon  a  demurrer,  per  Curiam.     Intratur  P.  9  Car.  Rot.  262.] 

[10.  If  an  award  be  made  by  arbitrators  between  A.  and  B.  that  •  S.  CcIteA 
jt.  Jhall  pay  loA  to  B,  and  that  tn  conjideratione  inde  B.  Jhall  be  bsund  ^y  ^'^^^ 
in  an  obligation  to  A*  to  releafe  all  his  right  in    certain  land  5    in  Mod'^le'*' 
this  cafe  B.  is  obliged  to  be  bound  in  the  obligation  though  A.  hath  464.  and 
not  paid  him  the  lol,  though  that  is  firft  to  be  done  by  the  intent  of  ^''^^'-''yci.hac 
the  arbitrators,  for  there  is  a  mutual  remedy  of  each  part,  if  the  t^,^f  ^t"^^"^^ 
award  is  not  performed,  for  the  confideration  was  the  only  motive  cur  wens 
of  the  arbitrators  to  make  the   award,    and  it  is  not  a  condition  «*»viu  1 ; 
precedent ; ,  between  ^Vivian  and  Shippings  per  Jones  and  Barkley  J|J^/p '^  p 
againft  Croke,  this  being  moved  in  arrcft  of  judgment ;  But  Hill  384.  givet  * 
II  Car.  B.  R.  between  f  Hayes  and  Hayes^  the  fame  cafe  in  efFedl  a  quite 
was  adjudged  upon  a  demurrer,  that  is  not  any  condition  precedent;  ^*'''|^'^*''y 
but  that  B.  is  bound  to  perform  his  part,  though  A.  docs  not  perform  the  caf? 
his  Part.    Intratur  Hill.  10  Car.  Rot.  1045.     Contra  M.  10  Car. an! fays 

B.  R.]  that  Jones 

-*  and  Berk- 
ley held  it  a  condition  precedent,  contra  Croke,  and  therefore  Holt  fays  that  he  rather  believes  Crckc, 

who  was  one  or  the  judges,  and  tells  you  himfelf  he  was  of  a  contrary  opinion.  ■  S.  P,  by  HolT^ 
I#utw.  252.  accordingly.                  S.  P.  by  Holt  accordingly.  Ld.  Raym.  Rep.  666.                                   z 

\  Astothe  cafe  of  Hayes  v.  Hayes  Holt  Ch.  J.  fays  12  Mod.  461.  and  J.utw.  152.  and  Ld,  Raym# 
Rep.  666.  chat  the  S.  C.  i»  reported  Cro.  C  3S4.  but  that  chere  is  iw  fuch  point  in  it. 

VbuV,  G  [II.  If 


73  Contitiom 

[ii..  If  a  man  by  his  laft  will  devtfes  any  diing,  &c.  and  after  * 

)ie  devifes  all  the  refidue  rf  his  ejiatesy  &c.  to  his  executor  after 

his   debts  pdid^   ani  funeral  expences  difcharged,    this  is  a  good 

condition  precedent  \   fo  that  the  executor  cannot  have  it  before 

they  are  paid  and  difcharged.     Hill.    lO  Car*   .B.  R.  between 

fVilkinfon  andMerdam^  per  Curiam,  uppn  a  fpecial  verdi£t  adjudged ; 

But  in  a  writ  of  error,  as  I  have  heard,  this  was  a  doubt  between 

^    the  judges,  and  they  inclined  to  reverfe  it.     Hill.   7  Car.     6,  R. 

between  Brifcoe  and  Baker  adjudged  upon  a  fpecial  verdi<^,   where 

the  devife  of  land  was  to  a  woman,  his  debts  and  legacies  firft  paid) 

and  his  funeral  expences  difcharged.] 

[  74  ]       [12.  If  A.  tenant  for  life,  and  R.  in  reverfion  in  fee,  covenant^ 

Jo.  3S9.  pi.  and  to  levy  a  fine,  and  that  it  (hall  be  to  the  ufe  ef  A.  and  his  Heirs, 

10.  S.  C.     j^^.  does  not  pay  los.  to  A.  the  loth  of  September  after ;  and  if  he 

tJ^ST'  ^'^  ^^»  '*'''  '^  '^'^  ^f^  of  A  for  Liffj  and  after  to  the  Ufe  ofR.  in 
«adjudg'  Fee*  In  this  cafe  this  word  (if)  kc.  is  a  condition  iublequent, 
Bient  in  and  not  precedent,  fo  that  A.  hath  an  eftate  in  fee  till  R.  pays  the 
CiB^^ffian-  jQg^  becaufe  there  is  a  day  limited  for  payment  of  the  los.  and  the 
Wii!.so3  to  fubfequent  words  explain  die  intent  to  be  a  fubfequent  condition, 
J09.  and  icilicit,  and  if  he  pays  it,  then  it  (hall  be  to  A.  for  life,  and  after -to 
JT'^'Ti  the  ufe  of  R.  in  fee,  which  (hews  the  intent  to  be,  that  A.  (hill 
to  near  tke  have  an  e(late  in  fee  till  the  los.  paid.  Tr.  13  Car.  B.  R.  in  a 
endofi2o.  writ  of  error,  upon  a  judgment  in  Banco,  between  Spring  and 
^-^—^  Cafar^  (*)  the  laft  Malter  of  the  Rolls,  per  totam  Curiam  adjudged, 
•  F0I416.  ^^^  ^^  judgment  given  in  Banco  affirmed,  where  it  was  adjudged 
ji^^^^^  accordingly.     Intratur  Mich.  1 1  Car.] 

Hill.  2Z  Jac.  C.  B.  the  arguments  of  the  ferjeants  in  the  cafe  of  Cooper  v.  Edgar.  S.  C.  cited  3  Ler« 
13.*.  and  judgment  accordingly)  Trin.  .^5  Car*  2.  C.  B.  in  the  cafe  of  Inwards  v.  Hammond.  ■ 

S.  C.  cited  2  Show.  398.  pi.  370.  and  held  accordingly,  Mich.  36  Ca^.  a.  B.  R.  in  cafe  of  Stocker  v. 
£dwards  \  but  fe.  ms  Co  be  S.  C.  with  that  in  3  Lev.  [See  Tit.  reoMinder  ^L)  pi.  13.  S.  C.]— -^F. 
a}pl.  (.  S.  C.  butnotif.  P. 

S.c.  atTit.      ^12.  [bis]  If  the  condition  of  an  obh'gation  be  to  ftand  to  the 

mentrKV     ^'^'^^'^  ^f  f  ^'  ^^^  1^^^  fi^^  ^^  ^  fuper  premijfes  by  writing  under 

pi.  17.bat  the  hand  and  feal  of  the  arbitrators^  and  publijhed  and  ready  to  he 

S.  p.  does    deliv  ered  to  the  parties  before  fuch  a  day'y  all  this  is  a  condition  pre- 

B«t  appear,   j-gj^pt .  for  if  it  be  not  in  writing  under  the  hand  and  feal  of  the 

arbitrators,  and  publifiied  before  the  day,  and  alfo    though    it  be 

made  and  publifhed,  yet  if  it  be  not  ready  to  be  delivered  to  the 

parties  before  the  day,  it  is  not  a  good  award.     Mich.  i6  Car.   B. 

R.  between  Bur  bridge  and  Raymond^    adjudged  in  a  writ  of  error, 

and  the  judgment  given  in  Banco  reverfed,  becaufe  he  did  not  aver 

that  it  v^s  made  under  the  feal  of  the  arbitrators,   and  publifhed 

before  the  day.    Intratur  Tr.  15  Car.  Rot.  1657.] 

[13.   Mich.   15  Car.  B.  R.  between  Capps  and  Pennye^   per 

Curiam,  where  he  averred,  that  it  was  ready  to  be  delivered  to  the 

parties  before  the  day,  for  it  might  be  that  he  made  it  but  kept  it 

lecret;  and  for  this  caufe  judgment  was  arretted  after  a  vcrdidt  for 

the  PiaintifF.J. 

5f«:Tir.Ar.      [1^   I'r.  1 649.  between  Conduit  and  Damper  adjudged,  where 

Vittcn-crt     the  condition  being  to /land  to  the  award  of  J.  S.     Ita  quod  arbi^- 

iLi  ihc'  **  ^^'*^^^  ''>  ^^^  indented  under^the  hand  and  feat  of  the  faid  J.  S.  be 

mH'^  Wt.  ready 
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ready  h  he  delivered  to  each  of  the  parties  before  fuch  a  day,  &c,  anci 
the  plaintiff  in  an  aSion  upon  the  obligation   for   non -perform* 
ance  of  the  award  pleads  in  his  replication,  that  %  S,  fuch  a  day^ 
which  was  before  the  day  aforefald,  before  wfaicn  ic  ought  to  be 
made  by  the  condition,  accepto  fuper  fe  onere  arbitri  pradi^i  per 
^uoddam  fcriptum  indentatum^  quod  idem  querent  fub  manu  i^  figilh 
pradiiV  /.  5,  fignatum^  fcf  utrique  partium  pradi^iarum  deliberari 
paratumhic  in  Curia  profert,  cujus  datum  eft  eifdem  Die  y  ahno* 
orbitratus  fuit^  &c.  this  is  not  good ;  becaufe  as  this  is  alledged,  it 
does  not  appear  that  the  award  w^s  made  under  the  hand  and  leal 
of  the  arbitrator,  and  ready  to  be  delivered  to  the  parties  before  the 
day,  as  it  ought  to  appear,  or  otherwife  it  is  not  good ;   for  the 
word  ^fo)  disjoins  the  fentence  that  it  is  to  be  intended,  that  when  it 
was  (hewn  in  courts  it  was  under  the  hand  and  feal  of  the  arbitra- 
tor, and  ready  then  to  be  delivered  to  the  parties.  Adjudged  it  is  not 
good.     Intratur  Hill.  24  Csir.  Rot.  636.     And  the  record  of  r  w^  •) 
Burbridge^s    Cafe   before-mentioned  was   (hewed  to  the    court,  r  '^  ^^ 
which  was  all  one  with  this,  and  judgment  there  given  accordingly 
as  here.  J 

[15.  ifjf.  leafes  by  indenture  a  meJfuageioB.  in  December,  i.2  Cai*.  sty.  14©, 
for  12  years,  and  covenants  with  B.  to  repair  it  with  all  neceflary  '4'«s.c. 
reparations   before  Midfummer  following^  and  B,  covenants  of^his  j^°".^^' J' 
part^  quodab  W  po/i  tale  terhpus  quale  A.  repararet  ^  emendarct  prad  cjprocal 
nufuagium  quod  tunc  prediSius  B.  fuffic'ienter  repararet  prasdidlum  covenant, 
mediagium  ad  omnia  tempora  durante  di£fo  termino ;  in  an  adtion  of  co-  ^"^  ^acoij. 
Venant  by  A.  againft  B.  for  not  repairing  the  meffuage  after  Midfum-adiornatur. 

tner,  according  to  the  covenant  of  B.  anddeclaresy  that  altho*  he  hath l-cfTet 

performed  all  the  covenants  of  his  part  to  be  performed  (without  any  ^^^^l^^^ 

particular  averment  that  he  hath  repaired  before  Midfummer  accord-  ^ft  rcpara-* 

ing  to  the  covenant,  with  all  neceflary  reparations)  yet  the  defendant  tioncm  &c. 

hath  not  repaired  it  after  thefaidfeaft  &c.  this  is  a  good  declaration ;  ^^^^^  ^^^- 

for  the  covenant  of  A.  to  repair  it  before  Midfummer  is  not  a  condi-  would  keep 

tion  precedent,  but  only  the  time  divided,  and  mutual  between  A.  and  the  fame  ia 

B.fcilicet,  that  A.  fliall  repair  it  before  Midfummer,  and  B.  after,  du-  [''P^*'^'  »°<l 

ring  the  term,  for  which  each  of  them  may  have  their  remedy  by  an  fr«  tife''c™d 

a&ion  againft  the  other,  for  the  ultimate  time  limited  for  A.  to  repair  of  the  term. 

is  Midfummer,  and  the  covenant  of  B.  refers  to  the  faid  extreme  time  */J  covenant 

limited  to  A,  and  not  to  the  fad,  fcilicet  the  reparation;  for  the  (*)  ^^^^^^^ 

words  arc  poft  tale  terapus  &c,     Pafch.  1649.  between  Bragg  and%  poj.  ^,^^ 

NightingaL    Intratur  Tr.     24  Car.  B.  R.     Rotulo  601.  adjudged  i^^,,,^^ 

Upon  a  demurrer  per  Curiim.]  aiicdged^ 

that  a^ve« 
htfokf  pared  of  the  pRmilTes  at  the  time  af  the  demife  was  !n  good  and  fufiiclent  repair,  and  th.it  th« 
defendant  voluntarily,  during  the  term,  foflfered  it  to  ftand  uncovered  for  a  year,  whereby  it  became 
very  ruinous  and  fell  down.  The  whote  court  (abfente  Lea)  held,  that  though  it  was  in  good  repair  at 
the'time,  vet  that  is  notfuflicient,  nor  fliall  the  covenant  bcconftrued  to  excend  to  fuch  oi  the  buildings 
only  as  then  wanted  i«pairs  ;  for  if  any  were  in  good  reparation  in  the  beginning,  and  happen  afterwards 
to  decay,  the  pUint.ff  muftfir/l  repair  it  before  the  defendant  is  bound  to  doit.  Cro  J.  645.  pi.  7. 
Mich.  »o  Jac.  B.  R.Slitcr  t.  Stone.  AnJ  though  one  of  the  out-houfcs  which  the  covenant 

extended  to,  was  in  good  repair,  and  the  Icffce  pulled  the  fame  down,  this  is  wot  within  the  covenant, 
Moleft  the  Icflbr  had  repaired  it  fiift  5  but  his  true  remedy  would  be  by  tdion  of  wafte.  i  Roll  Rep.  ft^S. 
a,  C— — S«  C.  citca  by  Chambcrlaino  J.  a  Roll  Rep.  348.  , 

16.  ^e  word  paying  makes  fubfequent  condition.  Argi  Mo.  363. 
•itcs  38  E.  3.  1 1 .  and  12.  dcvife  of  land  to  K,  fo  that  hQ  may  pay  my 
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debts,  VIZ.  lol.  to  A.  and  12!.  to  B.  the  paTment  ought  to  be  upon 
requeft  and  fubfequent  and  cites  5  E.  6.  Br.  Eftates  78. 

17.  Condition  to  rejign  a  living  by  fuch  a  time  for  a  certain  pen^ 
fion  to  be  conveyed  to  Ae  parfon,  makes  the  conveying  the  penfion 
a  condition  precedent.  Arg.  10.  Mod.  223.  cites  14  H.  4.  19. 
The  plain-  1 8.  Note  per  Cur.  that  where  a  man  makes  2  executor s^  and  that 
t^d^^'da^f  ^^^  ^^M^  '^^^  then  fuch  and  fuch  Wr,  there  the  2  laft  are  not 
term  toj.  ^  executors  but  in  default  of  t.he  2  firft ;  for  thefe  vsrords  imply  a  con- 
tr.andifA.  dition.     Bf.  Conditions,  pi.  lo.  cites  3  H.  6.  6. 

bii  tioifejuf' 

fered  the  devifee  to  enjoy  It  %years,  that  fie  Jhall  have  all  bis  goods  as  executrix ;  hut  i/Jbedifturhs  bintf 
then  be  makes  G*  J,  bis  fon  executor,  and  dies  ;  A.  as  executrix  brings  an  a£^ion  of  debt  within  the 
3  years  ;  adjudged,  that  fhe  was  executrix  till  (he  difturbed,  and  that  the  plea  of  the  defendant  that 
^e  had  made  a  difturbance  was  not  good  without  particularly  alleging  bow  fhe  difturbed.  Cro.  £.219* 
pi.  7.  Mill  33  £liz.  B.  R.  Jennings  v.  Gower  Tho*  in  grants  eftates  (hall  not  be  till  the  condition 
precedent  be  performed,  yet  it  is  otherwife  in  a  will  ;  for  a  will  {hall  be  guided  by  the  intent  of  the 
party,  and  in  the  principal  cafe  it  Hiall  not  be  con{lrucd  as  a  condition  precedent,  but  as  a  condition 
to  abridge  her  power  to  be  executrix  if  fhe  does  not  perform  it ;  per  jufticiarios.  Ibid.  Le.  229.  pi. 
31 1.  S.  C.  adjudged  accordingly  by  all  the  juilices,  tho\  according  to  both  the  reports,  Anderfon  ac 
the  firft  was  of  a  contrary  opinion.— S.  C .  cited  by  the  name  of  Jennings  v.  Cawman.     Win.  1 1  c. 
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•Thisismif-  ig,  A  Condition  precedent  is  traverfable ;  per  Cur.  Noy  75.  Hi!I# 
^::lu:."t   ^  car.  B.  R. cUes  3  H.  *  9.  33-  48  E  3.  34.  9  E  4. 3. b. 

H.  6.3^.  b.      20.  There  is   a  diverfity  where  the  condition  is  precedent  znd 

pi,  i6.        where  fubfequent;  for  when  it  is  precedent  it  is  not  in  the  grantee  till 

the  condition  be  performed  j  but  when  the  condition  is  fubfequent 

the  thing  is  in  the  grantee  till  the  condition  be  broken,     Br.  condition 

pi.  67.  cites  14  H.  7.  17.  per  Brudnel. 

21.  yfs  where  I  grant  to  you,  that  if  you  will  marry  my  daughter 
that  you  /hall  have  fuch  a  leafe^  or  fuch  land  for  20  years,  now  you 
fhall  not  have  the  land  or  leaic  before  you  have  married  my  daughter ; 
but  if  I  deafe  xo  you  mylaiidyir  20y^^rx  upon  (ondit ion  that  you  pay 
to  me  loL  by  fuch  a  day^  now  the  leafe  is  in  the  grantee  till  the  con- 
dition be  broken.     Ibid. 
Br.covcnant      22.  If  A.  covenants  with  B,  to  fcrve  him  for  a  year^  and  B.  cO" 
s.  22.  cites  riicnants  with  A.  to  pay  him  lo/,  there.     A.   fhall  maintain   an 
^•^^j^]^^a6tion  for  the  lol.  before  anjr  fervicej  but  if  B.  had  covenanted 
anctbcrforato  pay  loL' for  the  faid  fsrvice^  there  A,  could  not  maintain  an 
jwr;  itwasadlon  for  the  money  before  the  fervice  performed.     And  there  is 
fidM^that*" 6^^^^  reafon  for  this  diverfity;    for  when  one  promifes,  agrees, 
the  pcrfon    or  Covenants   to  do  one  thing  for  another^  there  is  no  reafon  he 
thus  hired    fhpuld  be  obliged  to  do  it  till  that  thing  for  which  he  promifed 
could  have    ^^  j^  j^  ^^  done ;  and  the  word  (For)  is  a  condition  precedent  in 

jioactionror  _  t»       tt   i    ^^i      t  -K/t    t        ^  •  ^  •-♦ 

his  wages    fuch   cafcs.    rcr  Holt  Ch.  J .  I2  Mod.  460.  cites  15  H.  7,  lO. 

till  the  year  pi,   jy. 

wasexpired; 

but  if  the  m after  had  covenanted  to  pay  It  on  a  certain  day  within  the  year,  in  fuch  cafe  an  a£Uoii 

would  lie  before  the  year  was  ended.     8  Mod.  41.  Pafch.    7  Geo.  I.  cited  per  Cur.  as  a  caCe  in  th« 

time  of  the  Ld.  Ch.  J.  Holt.— See  Tit.  apportionment  (A), 

Win.  116.  23.  Lands  were  leafed  to  A.  and  M.  his  wife  for  life,  remainder 
«T..reed'in  ^^  ^'  ^^^'^'^'^  fo^^^^s  life,/  ipfe  (B)  inhabitare  vellet,  &  refidens  ef- 
the  c°afc  of  fct  infra  prxdiftam  grangiam  &  firmam  &c.  This  is  not  a  prece- 
jenrnn^ia  v.  dent  but  Only  a  fubfequent  condition.  PL  C.  23,  a.  Fafch.  4  E»  6.  Col- 
IhaTSr*     thirft  V.  Bejulhin. 
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iVords,fi  Ipfe  inhat>itaret  are  a  fubfequent  condition,  as  in  the  cafe  of  CoIthiWY,  becaofe  it  U  a  ^ing 
«f  (ondnuance  which  raaj  be  infringed  and  broken  every  }ear. 

24.  When  an  intereft  or  eftate  ihould  be  reduced  to  a  certainty 
upon  condition  precedent^  and  the  leflbr  or  grantor^  and  the  lefTee 
or  grantee  die  before  the  contingent  happens^  the  leafe  or  grant  is  void  ; 
as  if  a  leafs  be  made  for  fo  many  years  as  my  executors  Jhall  name^  this 
is  void,  for  it  ought  to  be  reduced  to  a  certainty  in  the  life  of  the 
parties ;  And  note,  a  good  diverjity  between  a  covenant  or  other 
agreement  which  is  perfetft  and  certain^  and  tho"  if  it  be  to  take  effe£i 
in  pojfejjion^  upon  a  future  matter  precedent^  and  a  covenant  and 
agreement,  uncertain  which  is  to  be  reduced  to  a  certainty  by  future 
matter  ex  pofi  faElo  \  for  in  one  cafe  the  intereft  or  eftate  of  the  lands 
is  bound  immediately,  and  in  the  other  not.  i  Rep.  155.  b.  in  the 
re^r  of  Chedington's  cafe,  cites  PL  C.  273.  b.  [Pafch.  6.  Eliz.] 
Say  and  Fuller,  and  fays  that  in  the  one  cafe  the  intereft  and  eftate 
in  the  land  is  bound,  but  not  in  the  other. 

25.  When  a  man  is  to  have  one  thing  for  the  caufe  of  another  he  * '*l*^^'''*' 
muft  allege  the  thing  for  which  he  is  to  have  it  \  Arg.  cites  many  s."p'Aut"* 
cafes*     3  Le.  39.  pi.  63.     Arg.  Mich.  15  Eliz.  '  timefx^J/or 

•  faymtnt  will 

vary  the  conllniftion.     Before  Holt,  Ch.  J.  at  Guildhall,  Calloncl  v.  Brlg^^. 

26.  A.  leafed  for  life  upon  condition,  that  if  the  lejfor  died  with-  Tho'ths^j-    , 
iMt  ijfue^  then  the  leJTee  to  have  fee  \  the  leflbr  is  attainted  of  treafon  ^^^ygj^ltl} 
by  I  H.  7.  and  all  His  lands  forfeited  to  the  crown  faving  the  right  the  jwrfon  of 
of  *  ftrangers,  and  then  dies  without  ijfue,  and  afterwards  an  office  the  /#r, 

is  found;  and  adjudged,  that  the  leflee  had  the  fee.     Plow.  Com.  hu*biood°^« 
481.  Mich.  17  and  18  Eliz.  NichoUs  v.  Nichglls.  bis  grant 

efcheat  or 
•tber  caufe ;  yet  this  ihall  not  hurt  the  leflTee  when  the  cGndition  is  fier formed  $  for  the  fee  Jhall  veft 
in  him,  ^,nA\ic  dif charged  oi  tl\  T^ntSy  recognicances,  conveyances,  or  other  incumbrances  mide  by 
the  leflbr  after  the  condition  firft  made,  or  coming  under  the  leffor,  or  under  the  condition,  or  under 
felony  or  treafon,  or  other  thing  done  by  him,  and  all  /hall  be  bound  whether  they  be  ftrangers  or 
privies  in  blood  ;  by  the  juftices.     Plow.  486.  8,  Mich.  17  and  18  Eliz.  Nichols  v.  Nichols. 

*  t  77  J 

27.  A.  levied  zfine  to  B.  and  his  heirs  upon  condition,  that  if  he 
fay  10  /.  to  A^sfon  when  he  comes  to  the  age  of  18  y^^;.j,  then  to  the 

ufe  of  B,  and  if  not  then  to  A,  and  his  heirs.  The  fon  died  before 
the  day,  and  the  opinion  was,  that  B*  fhould  have  it  9  cited  per 
Finch  feijeant,  Arg.  Winch.  119.  to  have  been  adjudged  18  Eliz. 
inC.K 

28.  A.  makes  leafe  for  years  to  B.  provifo  quod  non  licebit  to  B. 
tc  alien  his  term  without  alFent  of  A. — B.  devifed  the  term  to  liis 
fon,  the  lejfor  ajfenting  to  iti  as  this  cafe  is,  'tis  no  breach  of  the 
condition,  fer  nothing  pafTed  till  A's  aflent  be  obtained,  for  'twas 
a  condition  precedent;  and  though  the  devifee  entered  by  the  con- 
fcnt  of  the  executor,  and  had  not  A's  licence,  yet  'tis  not  materiaL 
Cro.  E.  60.  pi.  2.  Mich.  29  and  30  Eliz.  B.  R.  Knight  v.  Mory. 

29.  The  lord  of  z  manor  covenanted  with  his  copyholder,  to  in-  aLc.  zu. 
francbife  his  copyhold,  and  the  copyholder^  in  confideration  of  the  fame^l'  r"^^' 
performed^  covenanted  to  pay  100/.  The  whole  court  held,  that  heEiia^cjB. 
is  not  obliged  to  pay  the  money  before  the  aflurance  made ;  but  if  Bro»icu»'s 
tbe  words  had  been  iu  confideration  of  the  faid  covenant  to  be  per-  ?*^!»  ^;  ^' 
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formed^  he  muft  pay  the  money  prefcntly,  and  take  his  remedy  ovtf 
%y  covenant.  3  Le.  219.  pi.  290.  Mich,  30  £liz.  B.  R.  Brocas's- 
cafe. 

30.  Tho'  the  ktw  is  Jiri£f  againff  eftates  at  common  law  wfaicH 

are  to  arife  upon  conditions  precedent  that  never  are  performed,  yet 

'tis  notfo  in  limitations  ofujes  where  the  intent  is  to  guide  the  eftate^ 

no  more  than  'tis  in  devifes.     Arg.  Mo»  519.  cit^s  it  adjudged,  31 

Eiiz.  in  lord  Paget's  cafe. 

Le.  119.  pi,      31.  Tho*  in  grants  eftates  (han't  be  till  the  condition  precedent 

^'eI'^c^^b'  ^^  performed,  yet  'tis  otherwife  in  a  a'///,  for  the  will  (hall  be 

thesrc*&  guided  by  the  intent  of  the  party.     Cro.  £.219.  pi.  7.  Hill.  33, 

S.  P.  Eliz.  B.  R.  in  cafe  of  Jennings  v.  Gower. 

7  Rep. 9.  b.  22.  A.  grants  an  annuity  to  B.  for  life,  for  maintaining  a  cajile  \ 
Elhl!  c.B.  I"  annuity  brought  upon  this  grant,  the  plaintifF  need  not  fhew  in 
Ughcred*!  his  declaration  that  he  has  maintained  the  caftle ;  for  it  is  a  condi« 
**^**  tion  fubfequent,  (as  where  an  annuity  is  granted  pro  confilio  im-f 

pendendo)  and  the  eftate  is  vefted.     Jenk.  260.  pi.  59. 
7  Rep.  10.       23.  But  where  a  man  retains  afervant  by  the  year^  for  a  friary^ 

Cur'wco?d'  *"  ^^^  ^^^  ^^^  '^'^^y  ^^  plaintiff  fliould  declare,  that  he  has  done 
ingiy,forit  his  fcrvice,  or  tendered;  for  this  is  an  a6Hon  which  ought  to  aver 
h  by  the  per-  a  coiifideration  J  but  not  where  the  covenants  are  reciprocal,  the 
STconfide-  ^"^  ^^  ^^'^^^  ^^  other  to  pay,  for  they  haye  mutual  remedies.  If 
ration  that  the  Condition  be  precedent,  the  performance  of  it'  ought  (o  be  lhcwe4 
the  duty      in  thc  declaration.    Jenk.  260.  pi.  59. 

commencet, 

and  fo  it  it  in  nature  of  an  ad  precedent,  and  fays  that  fo  was  the  opinion  of  the  coijrt  in  3  H«  6.  336. 
— — S.  P.  accordingly  by  Hobart  Ch,  J.  Hob.' 41.  &  106.— Popb.  198.  Arg,  S.  P.  cues  15  H.  7.  by 
Finem.  ■  ■         See  Tit.  Apportionment  (A)  per  tot. 

34.  A.  devifed  a  houfe  to  B.  and  if  B.  die  before  C.  then  I  will 
that  CJball  have  it  uponfuch  compofition  as  Jhall  he  thought  fit  by  my 
executor Sy  allowing  to  my  executors  fuch  reafonable  rates  as  Jhall  he 
thought  meet  by  my  overfeers,  A.  died. '  B.  died.  Agreed  that 
the  eftate  to  C.  is  precedent  and  the  condition  fubfequent,  and 
*that  the  overfeers  might  make  agreement  with  C.  at  any  time, 
.Cro*  E.  795.  pi.  42.  Mich.  42  &  43  Eliz,  C.  B.  Woodcock  y. 
Woodcock, 
t  78  ]  35»  Devifc  to  A.  for  life,  ifB,  within  2  years  after  devifor's  death 
do  bind  himfelfin  100 /.  to  pay  5/.  per  ann.  to  A.  during  his  life| 
and  if  B.  binds  himfelf  then  he  devifed  it  to  B. — A.  aies  within  z 
months^  no  bond  given  by  Bt  Agreed,  that  the  remainder  to  B. 
on  this  condition  precedent  is  good,  becaufe  the  condition  is  dif- 
charged  by  the  ad  of  God.  Mo.  758,  pi,  1049,  Trin.  2.  Jac. 
Fofter  V.  Brown. 

36.  If  a  condition  precedent  be  impoJftbUy  no  eftate  or  intereft 
fhall  grow  thereupon.     Co.  Litt.  206.  a.  b. 

37.  If  .the  condition  be  to  increase  an  ejiate^  i.  e,  to  have  the  fee 
upon  payment  of  money  to  the  lejfor  0r  his  heirs  at  a  certain  day,  and 
before  thc  day  the  IrJ/or  is  attainted  of  treafon  or  felony,  and  alfo 
before  thc  day  is  executed.  Now  is  the  condition  become  impoJUble 
by  the  a^  and  offence  of  the  lejfor  \  yet  the  leffee^  (han't  have  fee, 
^ccauie  a  precedent  corjition  to  encreafc  an  eftate  jnuft  be  per- 

5  formed. 


Condition.  78 

formed,  and  if  it  become  impoifible,  no  eftate  fhall  arife.    Co, 
Litt.  218.  su 

38.  A.  makes  a  Uafe  to  B.  if  C.  Jives  for  21  years^  and  C,  is  dead  • 
at  the  time ;  this  leafe  is  void,  for  die  condition  is  precedent.  Jenk* 
305.  pi.  79. 

39.  A  pofitive  agreement  was,  that  one  JhaU  deliver  a  cow  to  the  Butifhyth^ 
other,  and  that  the  other  JhaU  give  him  fo  much  monev;  the  a<9ion  "^X^^r^^^ 
lies  for  either  fide  without  perfonnance  of  his  promifc.     12  Mod.  dtii^l^B.it 
%bo.  cited  by  Holt,  Ch.  J.  as  Hob.  88.   [pi.  117.  WXL^  iz  ]2>c,  c^y^^ndtbat 
Nichols  V.  Rainbred  j  and  agrees  the  cafe  to  be  good  law.  ^^M^r' 

hm  a  borfe^  there  the  delimy  of  the  cow  would  be  a  condition  precedeot,  and  tboreforc  ought  to  be 
^rformed  before  A.  can  bring  his  adion ;  and  upon  this  dlverllcy  the  books  are  reconcUcabie.  Per 
Hoit  Ch.  J.  i»  Mod.  460.  Paich.  13  W.  7. 

40.  The  executor  of  A.  brought  an  aiMon  of  the  cafe  againft  B.  S.  C.  cited 
declaring,  that  in  confvderation  that  A.  in  his  life-time  did  prhnife  to  j^  ^^^^ 
ajfure  certain  lands  to  B.  before  Michaelmas  nextj  5.  promifed  to  pay  i^^g  the 
fimjo  much  money  for  the  land ;  fo  that  the  aiTurance  was  to  be  oploion  o£ 
made  before  Mich,  and  the  money  was  to  be  paid  for  the  land,  and  f^^^^L 
confcquently  after  Mich,     For  A.  had  time  till  Mich,  to  make  the  ..Idiuya. 
affurance ;  and  becaufe  the  affurance  was  to  have-been  made  firft,  Rep.  665. 
and  the  money  by  th&  agreement  to  be  paid  for  the  land,  though  tyHoU  Jh. 
there  were  mutual  promifes,  yet  it  was  adjudged  the  aftion  would  j. 

not  lie  for  the  money,  without  making  the  affurance  firft  j  cited  by 
Holt  Ch.  J,  in  delivering  the  opinion  of  that  court,  12  Mod.  462.  as 
Jo.  318.  [pi.  27.  Mich.  5.  Car.  B.  R.  Ruffelv.  JVard]  and  fays,-that 
this  cafe  as  it  is  there  reported  is  intricate,  and  requires  confideration 
to  make  this  conftruiSion  upon  itj  but  upon  examination  it  is  a  full 

authority  in  point. 

41.  The  hu/band  devifed  his  lands  to  his  wife  for  lifcy  and  Wtf^  Cro.C.335. 

her  executrix^  and  devtfed  further^  that  if  it  Jhould  fully  appear  that  J^:  *j''^'^* 
bis  goods  and  chatties  were  not  jufficient  to  taj  his  debtSy  i^c.  that  then  ^rfin^i^^* 
Jbe  Jhould  fell  all  his  lands^  or  Jo  much  thereof  which  together  with 
hisgoodsy^c.  would Jatisfy  his  debtSy  t^c.  Adjudged  this  is  a  pre- 
cedent condition  to  the  fale  of  the  lands,  and  therefore  the  amount 
of  the  debts,  &c.  and  the  value  of  the  goods  ought  to  be  kt  forth, 
and  aver  that  they  were  not  fufficient  to  fatisfy  the  debts,  that  there- 
by the  court  may  judge  whether  the  condition  is  performed  or  not. 
Jo.  527.  pi.  9  Car.  B.  R.  Dike  v.  Ricks.  *  [  79  J 

42.  The  plaintiff  covenanted  to  raije  foldiers^  and  bring  them  to  S.  C.  cited 
fucb  a  porty  and  the  defendant  covenanted  tofindjhipping  and  viilHals  \}^^;J^* 
for  them  to  tranjport  them  5  plaintiff  brought  his  aaion  for  not  pro-  and  fairhe 

vidin<y  (hipping,  &c.  at  the  time  appointed ;  the  defendant  pleaded  thought  it  a 
that  Se  plaintiff  had  not  raifed  the  foldiers  at  that  time  j  Roll  Ch.  ^[^.^hYif^ 
J.  and  Alk  held,  that  thefe  words  were  mutual  and  diftinft  cove-  pUintiffwho 
nants,  but  Jerman  and  ♦Nicholas  J.  held  it  a  precedent  condition, never raifsd 
but  afterwards  Nicholas  chang'd  his  opinion,  and  fo  judgment  ^y^^|^)^*J^ 
for  the  plaintiff,  Nifi.  Sty.  186,  187.  Hili.  J649.  Ware  v.  his aaioa 
Chappel.  upon  this 

leainil  the  defendant  for  not  tranfportlng  them.— S.  C.  cited  by  Holt  Ch.  J.  Lutw*  253.  and  laid, 

th.it  he  did  not  think  as  Ellis  J.  did,  that  thi«  was  a  hard  ca^e,  but  a  plain caic US.  C.  citcu  per 

Hoit  Ch-  J.  u.  Mod.  465.  in  the  cafe  ol  Thorp  v.  Thorp,  and  lajs,  that  this  di^cr*  h«a  ihat  caic  5 
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for  in  tkifl  cafe  i  diftinA  afts  are  to  be  done,  the  one  is  to  be  ready  with  foldiers,  and  the  other  with 
ihlps,  and  the  f  crformance  of  the  one  does  not  depend  on  the  other,  nor  is  the  doing  of  the  one  the 
reward  for  dofng  of  the  other ;  but  they  are  diftin^  a(5ls,  and  each  is  to  do  his  part ;  and  this  is  not 
a  hard  cafe,  for  they  are  mutual  a6^s  n  >t  depending  the  one  upon  the  other*  <  S.  C.  cited  per  Holt^ 
14,  Raym.  ^ep.  666, 667.  accordingly. 

43.  A.  in  confideration  that  B.  fliould  forbear  to  proteft  a  bill  of 
exchange  drawn  upon  A.  promifed  h^  would  pay  the  money  when  h$ 
came  next  to  I^ondon  \  ifilie  joined  and  verdi(9:  for  the  plaintiff*  It 
was.  moved  in  arrcft  of  judgment,  that  here  is  no  confideration  fet 
forth  to  ground  the  promife  upon ;  for  B.  does  not  (hew  that  A.  came 
to  London,  but  (hews,  that  A.  died  at  Plymouth  and  came  not  to 
London  \  per  Roll.  Ch.  J.  the  coming  to  London  is  alleged  to  no 
purpofe,  for  the  payment  of  the  money  was  a  duty^  and  the  monies 

■  to  be  paid  were  received  beyond  fea,  and  fo  is  a  duty  and  made  a 
good  confideration;  judgment  affirmed.  Sty.  416.  Hill.  1654. 
Pinchard  v.  Fowke. 

44.  A  leafe  was  made  paying  fo  much ;  (paving)  does  not  make 
precedent  condition.  Sid.  280.  pi.  8.  Pafch.  i8  Car.  2.  B.  R.  AUea 
V.  Babington. 

«.  C.  cited  45.  A.  feifed  of  lands  in  fee  in  1643,  conveyed  them  to  trujfees^ 
i^rg.Mod.  and  their  heirs  upon  truft,  that  if  B.  his  eldeji  fon  within  6  months 
J*'^*  ajter  A*s  deaths  fecured  500/.  to  the  truftees  for  the  benefit  of  B*s 

children,  then  the  trujiees  (after  fuch  (ecurity  firjl  given)  to  convey 
to  B.  and  his  heirs,  zt\d  till  the  6  months  the  trujlees  to  Jl and  feifed 
to  the  ufe  of  B's  eldeflfon^  2nd  for  default  of  fuch  fccurity,  the  truf- 
tees, at  the  requefl  of  B's  elde/ifon^  to  convey  to  him.     Afterwards, 
in  1656,  B.  being  in  poiTefHon,  and  taken  to  be  abfolute  owner  of 
the  lafids,  mortgaged  the  land  for  2000 1.  Afterwards  B.  died  with- 
out having  given  any  fccurity ;  the  court  decreed,  that  the  mort-« 
gagee  fliould  hold  the  land  for  fecurity  of  the  2000 1,  and  intercft 
againiV  the  truftees  and  the  eldeft  fon  of  B.  and  all  claiming  under 
them,  but  charged  with  the  500 1.  and  upon  a  bill  of  review  Lord 
Keeper  Bridgman  faid,  he  faw  no  caufe  to  reverfe  the  decree;  but 
looked  on  the  condition  precedent  to  be  in  nature  of  a  penalty^  and 
would  regard  the  intent  of  the  trufl^  which  was  to  fecure  500  L  to 
the  younger  children,  which  according  to  the  way  the  truftees  and 
B.'s  eldeft  fon  went,  could  not  be  j  and  fo  difmiflcd  the  bill  of  re-* 
view.  Chan.  Cafes  89.  Trin.   19  Car.  2.  Elfton^  Wallis  &al'v. 
Crimes  &  Scot. 
tcv.  274.        46.  An  agreement  in  writing  between  the  parties  that  A,  Jhould 
Mich.  a|i     pay  500  /.  to  B.  for  all  his  lands j  in  witnefs  &c.  This  agreement 
SieTa'a^-  ^^^  mutually  executed,  and  afterwards  B.  brought  debt  for  the 
judg'd  and    500 1.  without  averring  Conveyance  or  tender.      Adjudg'd,    that 
affiim'd  in    after  the  day  for  the  conveyance  was  paft  the  aftion  lay  for  the 
f!^S^a"nd  "^^"^y>  bccaufe  it  w  as  a  mutual  agreement  6ti  which  either  partj' 
319,  320.    bas  a  mutual  remedy;   but  it  is  otherwife  where  the  prepofition  pra 
S.  c.  ad-    .makes  it  a  condition  precedent,  and  the  court  held  it  would  have 
^ud^-ctu*^  "been  othcrwile  in  the  laft  cafe  if  it  had  been  the  deed  of  one  of  th« 
iffifmM --  parties.  8  Med.  42.  cited  per  Cur.  as  the  c-ife  of  Pordage  v.  Cole. 

S.  C.  adjudg'd. Sid.  423.  S.  C.  adjudg'd. 2  Ktb.  547,  54;^.  pi.  5.  B.  R.  adjudg'd  per  tot. 

Cur. *    ^-  C.  cited  by  Holt  Ch.  J.  in  Utlivcriiig  tiic  cuinion  uf  the  court,     Lutw.  251.     And 

Ld.  Rayra.  Rep.  665. 

27,  PlaintiflT 
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47.  Plaintiff  covenants  not  to  ufe  thg  trade  of  a  taylor  with  any  *^o^'fif- 
cuftomcrs  in  afchedule  mentioned,  and  defendant  covenants  in  con^  ti'ud^6M» 
Jideratim  of  performance  thereof  tp  pay  lOo/.,  per  annum  quarterly^  — sid.  464* 
this  is  in  nature  of  z  negative  covenant^  viz.  not  to  ufe  &c.  and,  ?'•»«>•  S.C 
therefore  if  the  words  in  confideration  &c.  fhall  amount  to  a  con-  2li/?hlli 
dition  precedent,  the  plaintifF  fliall  never  have  the  100 1.  per  an-  to  bcmu- 
num  during  his  life,  becaufe  fuch  negative  covenant  cannot  be  (aid  ^uai  cove. 
to  be  performed  while  there  is  a  poflibility  of  breakbg  it,  which  IJJJJ*^  ^^ 
may  be  done  at  any  time  during  his  life,  and  death  only  can  make  it  for^hc 
impoiRble,  fo  that  thefe  are  mutual  covenants.     2  Saund.  155.  Trin.  plaintiff.—. 

22  Car.  2.  Hunlock  v.  Blacklow,  li^'tti- 

PI.45.S.C. 

adjudjd  accordingly, 

48.  In  covenant  &c.  the  plaintifF  declared  upon  articles  of  agree-  *Kcb.  3of. 
ment,  by  which  the  defendant  covenanted  to  pay  the  plaintiff foPj'. ^5 -S. a 
much  money,  be  making  to  him  a  fufficient  ejiate  in  fuch  lands  be-  cordii?^!!l 
fore  Michaelmas,  &c.  and  though  he  (the  plaintifF)  femper  a  tern-  s.  c.  citei 
pore  confedionis  fcripti  paratus  fiiit  ad  performand'  ufque  ad  diem  K^*^'* 
exhibitionis  billsc  all  the  agreement  on  his  part,  the  defendant  had  Raym.  Rr^ 
not  paid  the  money.   It  was  held,  that  the  words  (he  making  a  good  665.byHoi£. 
and  fufficient  eflate)  arc  a  condition  precedent,  and  therefore  the^*>'J- 
plaintiff  ihould  haveaverr'd  the  performance  of  it  particularly,  and 

not  by  fuch  general  wprds  as,  that  he  had  performed  all  on  his  part 
Vent.  147.  Trin.  23  Car.  2.  B.  R.  Large  v.  CHefhire. 

49.  Plaintiff  agreed  to  ajjign  a  term  of  So  years  to  the  defendant^  S-  Ccltcl 
whoproinde  fiould pay  250/.  and  then  lays  mutual  promifes;  and^^'^g-^"' 
upon  a  demurrer  it  was  objefted,  that  this  was  a  condition  prece-  Hoit.Ch.j, 
dent,   and  therefore  the  plaintiff  ought  to  have  averred  a  per-^^^ayt 
formance ;  for  the  plaintiff  was  to  aflign,  and  the  defendant  proinde,  ^"^^^^^ 

'_,.*.  1^  v^^i  went  upon 

vjz.  pro  affignatione,  is  to  pay  the  money;  but  the  court  praeter  the  authority 
Atkins  J.  who  doubted,  held  it  not  a  condition  precedent,  but  a  of  Ughtrea'« 

mutual  promife  i  for  it  is  as  reafonable  the  plaintiff  fhould  have  his  ?[*^ 

money  before  the  affignment  made,  as  'tis  that  the  defendant  fliould  5  "c.  ctS" 
have  the  affignment  before  he  paid  his  money;  and  judgment  for  Hy  Holt  ac- 
the  plaintiff.    2  Mod,  33.  Pafch.  27  Car.  2  C.  B.  Smith  v.  Shel-  ^^"^'"giy— 
berry,  pi.  ,.c.s. 

cited  by  Holt 
and  denied.  ■  iFreem.  Rep.  195,  pi.  199.  S.  C.  held  that  (Proinde)  made  no  condition  precedent 
^ut  only  fpecificd  the  conlidetation. 

50.  Defendant  covenanted  to  he  accountable  to  the  plaintiff  for  all 

arrears  of  renty.  tithes^  &c.  and  affigns  a  breach,  that  he  hath  not 

accounted,  &c.  tho'  reauefted  to  do  it.     The  defendant  confeffes  the 

covenant  to  be  accountable ;  but  that  in  the  fame  indenture^  agreatum 

fuit  £sr  ulterius  provifum-^  that  the  plaintiff  Jhould  allow  and  difeount 

all  moneys  for  parfons-dinners^  &c.  which  the  plaintiff  refufed  to  do ; 
and  upon  demurrer  to  this  plea,  it  was  infifted  that  ulterius  provi- 
fum  eft  makes  a  condition  precedent  j  fed  per  Curiam,  thefe  are 
mutual  covenants,  upon  which  each  party  hath  a  dftinft  remedy, 
for  the  provifum  &  agreatum  eft  doth  not  amount  to  a  condition, 
but  is  a  covenant;  and  in  this  cafe  the  defendant  is  bound  to  ac- 
count upon  requeft,  and  judgment  for  the  plaintiff^  2  Mod.  73, 
fafch,  28  Car.  2.  C,  B.     Samways  v.  Eldfly, 

51.  Devife 


|oJ 
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51.  Devifi  of  lands  to  A.  and  B.  for  pavment  of  debts,  and  after 
in  truft  for  the  ufe  and  benefit  of  C.  and  his  heirs  male ;  but  de- 
clared his  will  to  be  that  C.  ihould  have  no  benefit  of  this  devife, 
unlejs  his  father  Jhould  fettle  fuch  lands  upon  C.  and  in  default 
thereof,  devifed  the  faid  lands  to  A,  and  B.  Per  Lord  Chancellor, 
This  is  a  condition  fubfequentv  Vcrn.  79,  83.  pL  73.  Mich.  1682. 
Popham  V.  Bampfi^d. 
£  81  1  5^'  J"  covenant  upon  charter-party^  the  plaintiff  declared  upon 
an  agreement,  that  his  Jhip  Jhould  be  ready  on  the  12th  of  Aifguji  to 
fail  to  N.  beyond fea^  and  there  would  load  it  with  figgSj  and  other 
merchandize  of  the  defendants,  and  bring  them  back  to  ^opjham^  Sec 
and  that  the  defendant  covenanted  to  pay  3  /.  15  x.  for  every  ton  fo 
brought^  and  ai&gns  the  breach  in  non  payment  of  112  /•  10  x.  due 
for  the  freight  of  30  ton ;  the  defendant  pleads  that  the  ihip  was 
not  ready  to  fail  on  the  faid  12th  of  Auguil,  ^whereby  he  loft  the 
profit  of  his  merchandize,  and  traverfed  that  the  fhip  was  ready, 
&c.  and  upon  demurrer  per  Curiam  the  plea  is  ill,  for  thefe  are  mu- 
tual  covenants,  and  each  party  hath  remedy  for  non-performance, 
and  judgment  for  the  plaintiff  2  Jo.  216.  Trin*  34  Cor.  2.  B.  R. 
Shower  v.  Cudmore* 

53.  Copyholder  of  lands  of  borough  Englijh^  furrcnder'd  to  the 
'  ufe  of  himfelf  for  life,  and  after  of  A.  his  eldeil  fon,  and  his  oeirs, 

if  he  lives  to  21 ;  but  on  condition  that  if  A.  dies  before  21,  then  to 
the  furrenderor  and  )iis  heirf^  and  dies.    This  is  an  efiate  to  A  pre^ 
fently  to  be  defeated  by  condition  fubfequent,  viz.  if  A.  dies  before  21* 
3  Lev.  132.  Trin.  35  Car.  2.  C.  B.     Edwards  v.  Hammond. 

54.  B.  the  plaintiff  leafed  a  mill  to  W.  the  defendant^  and  cove^ 
nantedto  find  coggs^  rounds,  braffes,  and  timber,  &c.  for  the  mill, 

-     during  the  term,  and  IV.  covenanted  to  keep  them  in  repairs  W. 

pleadol  performance ;  B.  replied  that  W.  fuffered  the  mill  to  be  ia 

decay,  and  fhew'd  in  what;  W.  rejoined,  that  he  demanded  timber 

rf  the  plaintiff  to  repair  the  fame,  but  he  refufed  to  deliver  any\  and 

upon  demurrer  to  this  rejoinder  the  court  was  divided,  whether 

thefe  were  conditional  or  mutual  covenants.     Lutw.  394.  Hill.  2  & 

3  Jac.  2.     Browne  v.  Walker. 

9  Lev.  IT  1.      55.  A.  felfed  in  fee  fettles  lands  to  the  ufe  of  himfelf  for  life,&c« 

Trin.  I  Jac.  remainder  to  B.  and  the  heirs  male  of  his  body,  remainder  to  C  in  tail 

I'  c'^1^^  male,  remainder  to  A.  and  his  heirs,  with  power  of  revocation  of 

Carth.  291.  the  eftate  of  B.  only,  and  to  limit  new  ufes,  and  after  by  deed  the 

Wich-sW.  next  day,  reciting  that  he  had  limited  an  eftate  to  B.  and  his 

B  ^  *  h      ^^^^^  male,  he  revokes  the  fame,  ^777^  limits  it  to  B.  and  his  heirs 

s.C.but     male,  provided  that  he  pays  1500/.   to  his  executors,  and  if  he  fail 

the  point  of  thereof,  it  Jhall  be  lawful  for  A,  and  B.  ^c,  to  enter  and  raife  the 

""^^dcTt    fame  out  of  the  rents,  ijuesy  and  profits.  A.  dies.  B.  dies  without  if- 

So^Tnotap-  fue.  W.  K/claimed  the  eftate  as  heir  to  B.  infifting  that  the  limi- 

peartn  ei*    tation  was  of  an  eftate  in  fee,  but  adjudged  it  was  only  eftate  tail, 

*^'''  as  the  firft  eftate  was.     But  in  arguing  this  cafe,  it  was  urged, 

that  this  provifo  was  a  condition  precedent,  and  fo  B.  never  feifed 

in  fee  (fuppofmg  the  limitation  to  have  been  in  fee)  becaufe  no 

performance  of  the  condition  found  by  the  verdict.     But  this  was 

rejedted  ;  and  it  was  held  clearly  that  this  was  a  chattle  intereji  in 

the  tru/lees  to  raife  1500/.  if  B,  did  2ict  pay  it,  and  that  fuch  an 

intereft 
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intereft  mxy  be  limited  by  way  of  ufe,  as  in  cafe  of  a  rent^  and  that 
upon  payment  the  grantee  may  enter  and  receive  the  profits ;  that 
this  is  not  a  condition,  as  if  it  was  upon  a  conveyance  at  common 
hw^  but  an  ejlate  which  Jhall  arife  to  A,  and  B,  upon  fuch  a  tontin* 
gent.  Skin.  324.  Mic$.  4  W,  &  M.  in  B^  R.  Giilimore  v* 
Harris* 

56.  In  debt  the  cafe  was,  that  the  plaintiff,  in conjideration  ofiiooL 
to  he  paid  to  him^  &c.  by  the  defendant,  covenanted  to  ajfign^  &c.  to  the 
drfendant^  on  the  Tfith  January  next^  10  Jhares  in  the  corporation  of 
linen  manufadure ;  and  the  defendant  covenanted^  &c.  that  he  would 
then  accept  them^  and  at  the  fame  time  pay  the  tlaintiff  the  faid  i  looil 
&c.  under  the  penalty  of  2200  /•  It  was  inhfted  for  the  defendant^ 
that  the  ailignment  ought  to  precede  the  payment  of.  the  money,  be^ 
caufe  the  covenant  to  pay  it  was  in  nature  of  a  condition,  or  defea«» 
fance,  to  (ave  the  forfeiture  of  the  2200  /•  and  therefore  fhall  be  ^ 
conftrued  mofl  favourably  for  the  obligor,  and  cited  D.  17.  a,  by  f  82  J 
the  rule  of  which  cafe,  and  alfo  by  the  refolution  of  the  court  there-- 

upon,  the  payment  of  the  money  in  the  principal  cafe  ought  to  re* 
fer  to  the  acceptance  of  the  aiSgnment,  and  not  to  the  day  in 
which  the  aiQgnment  was  mentioned  to  be  made  \  and  if  fo,  it 
was  impp^ble  that  the  defendant  fhould  accept  of  the  aflignment 
before  it  was  made  \  fo  that  the  true  meaning  was,  that  the  plain- 
tiff fhould  affign  the  fhares  on  the  faid  30th  day  of  January,  and 
that  the  defendant  fhould  accept  it,  and  that  upon  fuch  acceptance 
the  money  fhould  be  paid;  and  of  this  opinion  were  all  the  court, 
whereupon  the  plaintiff  pray'd  leave  to  difcontinue,  and  had  it. 
Lutw.  490. 492.    Pafch.  5  W.  &  M.     Elwick  v.  Cudworth. 

57.  Devife  to  the  firfl  fon  x)f  A.  if  he  takes  my  nanuy  if  not  to  PwCowpe* 
B.    A.  dies  without  iffue.     B.  fhall  take ;  for  the  refufal  of  A's  ^'Jj-/*,* 
fon  is  not  a  condition  precedent,  but  a  precedent  eflate  attended  fubfequcnt 
with  thefe  limitations.     Per  Treby  Ch.  J.  and  judgment  accord-  to  defeat  the 
ingly.     I  Salk,  230,  pi.  8,  Trin,  9  W,  3.  C.  B.    Scattcrgood  v.  ""^^'^ 

fdge.  dcnt.2Veriu 

661.  Trio. 
17G0.  Trafibrd  &  Uz*  t.  Sir  Ralph  Afhton.-— »It  wat  objeAed  that  tho*  this  devife  was  void  as  to 
the  iiTuc  of  A*  yet  it  could  not  be  good  to  the  fon  of  B.  becaufe  it  depended  on  a  cond-tion  precedent 
viz.  If  iffue  of  A.  (hould  refufe  to  aflume  rhe  name,  or  die  without  iffue,  which  are  impoflibie, 
A.  dying  without  iffue,  cites  Plowd.  272.  2  Inft.  ai3»  tho*  the  condition  there  became  impo/Tible  by 
the  ad  of  the  party  himfeU',  and  this  notion  was  agreed  to  by  the  court.  But  here  ic  was  adjudgeS 
aot  to  be  a  precedent  condition,  but  parr  of  a  limitation  of  a  devife  of  a  particular  ei^ats  whlcii  it 
void ;  but  if  it  were  collateral  by  itlelf,  it  would  be  a  precedent  condition  j  cites  19  H.  6.  pU  34,  to, 
Fol.  i6»  Devife  to  a  mo<-.k,  remainder  to  B.  B.  fhall  talc£  immediately,  becaufe  devife  to  a  mo7N| 
is  void,  but  had  it  been  that  after  death  of  the  monk  i  (hould  remain,  B-  ihould  not  take  till  attef 
{leath  of  the  monk*   Per  Powel  J.  la  Mod.  2^5.  Pjifch.  it  W.  3*  Arg«  in  cafe  of  Scattcrgood  v. 

58.  Where  the  one  promife  is  the  confidcration  of  the  other j  and 
where  the  performance  and  not  the  promife  is,  is  to  be  gathered 
from  the  words  and  nature  of  the  agreement^  and  depends  incirely 
thereupon;  for  if  in  cafe  there  were  a  politive  promife  that  one 
ihould  releafe  his  equity  of  redemption,  and  on  the  other  fide  that 
the  other  would  pay  7/.  then  the  one  might  bring  his  aftion  with- 
out any  averment  of  performance ;  but  where  the  agreement  is^ 
that  the  plaintiff  fhould  releafe  his  equity  of  redemption,  in  conii* 
deration  whereof  the  defendant  was  to  pay  him  7/.  fo  that  tlie  r^- 

leafe 
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io/e  is  the  conjiderattmy  and  therefore  being  exicutory^  it  i$  a  condi- 
tion precedent,  which  mufl:  be  averred.  12  Mod.  455.  460.  Pafch. 
13  W.  3.  by  Holt  Ch.  J.  in  delivering  the  opinion  of  the  court  in 
cafe  of  Thorp  v.  Thorp. 

59.  If  there  be  a  day  fet  for  At  payment  oi  montY^  or  doing  the 
"  thing  which  one  promifes>  agrees,  or  covenants  to  ao  for  another 

thing,  and  that  day  happens  to  incur  before  the  time,  the  thing  for 
which  the  promife,  agreement,  or  covenant  is  made  is  to  be  perform^ 
td  'by  the  tenor  of  the  agreement  there,  tho'  the  words  be,  that  the 
party  fhall  pay  the  money,  or  do  the  thine  for  fuch  a  thing,  or  in 
conAderation  of  fuch  a  thing.  After  the  day  is  paft  the  other  (hall 
have  an  aftion  for  thfe  money,  or  other  thing,  tho'  the  thing  for 
which  the  promife,  agreement,  or  covenant  was  made  be  not  per- 
formed ;  for  it  would  be  repugnant  there  to  make  it  a  condition 
precedent ;  and  therefore  they  are  in  that  cafe  left  to  mutual  reme- 
dieSj  on  which,  by  the  exprefs  words  of  the  agreement,  they  have 
depended.  Per  Holt  Ch.  J.  12  Mod.  461.  Fafch.  13  W.  3.  in  cafe 
of  Thorp  v.  Thorp. 

60.  M.  agrees  to  give  A.  fo  much  for4he  ufe  of  a  coach  and  horfes 

for  a  yeary  and  A,  agreed  i\ii[Atx  with  yji^to  keep  the  coach  in  re* 

pair',  it  was  averred  the  coach  and  horfes  were  delivered  to  M. 

but  nothing  of  the  repair ;  and  Holt  Ch.  J.  held  upon  this  evidence 

that  repairing  was  not  a  condition  precedent,  and  therefore  need 

£  83  ]  not  be  averred.     Per  Holt  Ch.  J.  at  Guildhall,  judgment  pro  que- 
rcnte.     12  Mod.  503.  Pafch.  13  W.  3.     Atkinfon  v.  Morrice. 

61.  But  if  the  agreement  had  been  that  A.  had  agreed  to  give  Af. 
a  coach  and  horfes Jor  a  year^  and  to  repair  the  coach^  and  l^ztfor 
that  M.  promifed fo  much  money^  then  the  repairing  had  been  a  con- 
dition precedent  neceflary  to  be  averred.  Per  Holt  Ch.  J.  12  Mod. 
503.  Pafch.  13  W.  3.  in  S.  C. 

62.  Condition  that  A.  fhall  do,  znd  for  the  doing  B.Jhall  pay  is 
condition  precedent,  but  time  fixed  for  payment  will  vary  the  con- 
ftruftion;  per  Holt  Ch.  J.  i  Salk.  171.  Pafch.  13  W.  3.  B.  R, 
Thorp  v.  Thorp. 

Ibid  CO  ^3'  Where  an  award  conCi&s  of  divers  things^  and  one  of  them 

Trevor  Ch.  IS  void,  and  it  be  exprefly  faid,  that  upon  performance  of  that  void 
J.  faid,  he  thingy  the  other  party  Jball  do  fuch  a  thing,  there  the  doing  of  the 
jgrcfed  With  ^qJj  ^jng  is  a  condition  precedent,  and  muft  be  averred  before 
part^vii'  "^  aflion  againft  the  other  for  not  doing  his  part ;  but  where  there  be 
that  if  part  feveral  things  in  an  award,  and  fome  are  good  and  others  not,  and 
of  the  award  >jjg  further  faid,  that  upon  performance  pramijfforum  the  other  fhall 
if  it  be  a*  releafe  for  the  purpofe,  there  it  fuffices  to  make  tfi/^rw^/i/ ^^^r- 
condidon  formance  of  what  is  welt  awarded  without  more;  per  Powell  J.  I2. 
prr«dent,it  1^  d,  588.  Mich.  13  W.  3.  in  C.  B.  Lcc  V.  Elkins. 

fbrmM  be- 
fore the  other  performs  of  hit  fide  j  but  my  brother't  diverfity  of  exprefs  words  of  refereoce  I  think 
will  not  bold,  that  is,  that  where  thi  words  be  exprefs  that  upon  performance  of  that  part  which  is 
void,  the  other  fliall  do  fuch  a  thing,  there  the  void  thing,  fays  he,  is  a  condition  precedent,  and 
Aiuft  be  done;  but  where  feveral  things  aie  ordered,  and  fome  of  them  void,  and  that  fupcr  perform  a« 
tionem  pram'  fuch  a  thing  fliall  be  done }  there,  he  fays,  it  is  enough  to  do  that  which  is  well 
awarded,  to  be  intitled  to  the  thing  to  be  done  on  the  oiher  fide.  I  lay,  that  every  illegal  part  of 
ts  award  is  the  fame  thing  to  many  purpofcs  as  if  it  were  not  in  j  but  yet  if  it  appear  that  the  ar- 
kitraton  deOgned  thul  fuch  illegal  part  ihould  be  part  of  the  conlldcrdtloD  in  refpecl  of  which  tho 

Othe 
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•dier  was  to  perform^  It  muft  be  done,  or  elfe  here  is  not  that  advantage  for  the  other  fide  which 
was  defigned  fox  ic  j  and  he  has  a  wrong  done  him  by  being  forced  to  pay  for  a  confideracion  whidi 
he  has  not. 

64.  Altho*  ita  quod  is  held  in  Littleton,  to  make  a  confideradon  3  SaHL  59. 
fubfequent,  yet  that  is  in  cafe  of  eflates  executed^  but  it  is  otherwife  t^Hott^hl 
in  cafe  of  things  executory.  As  if  A.,  fliail  covenant  to  convey  his  Laccordii^ 
lands  toB*  ita  quod  10  /.  be  paid  to  A.  before  Mich,  the  payment  of^y»  and  fay* 
the  money  is  a  condition  precedent  to  the  conveyance  of  the  lands,  ^^^\  Little- 
and^he  is  not  obliged  to  perform  his  agreement  unlefs  the  lol.  be  »^"ttnder- 
paid  at  the  time  appointed  ;  per  Holt  Ch.  J*  in  delivering  the  opi-  ftood.  7 
nion  of  the  court.  2  Ld.  Raym.  Rep.  766.  Pafch.  i.  Ann.  in  cafe  ^^'  "•» 
ofFeltharov.  Cudworth.  Jrct  f« 

where  ita 
^uod  is  annexed  to  an  agreement  for  a  thing  not  executed  it  qualified  the  matter  before^  and  is  tht 
lame  thing  as  if  it  were  put  firil. 

65.  Condition  defcribing  the  qualification  of  the  perfon  that  is  t9 
take  is  in  its  nature  a  condition  precedent;  per  lord  K.  Cowpen 
2  Vern.  573.  pi.  518.  Hill.  1 706.  Creagh  &  Ux'  v.  Wilfon  &  al'. 

66.  An  infant  feme  marries  one  Ingram  having  lands  of  inheri- 
tance; articles  are  entred  into,  whereby  the  infant /Jwi^  w/w  i«r/«^ 
the  coverture  to  fettle  and  convey  over  thefe  lands^  and  then  Jhe  was  to 
have  a  rsnt^charge  ^450/.  per  ann.  for  her  jointure,  whereas  he-^ 
fore  Jhe  had  but  250/.  per  annum.     Ingram  dies;  fhe  marries  one 

Wood.     W.  and  his  wife  brings  a  bill  for  to  have  the  450I.  per 

ann.  &c.   but  decreed  per  Harcourt  lord  keeper,  that  here  was  a 

condition  precedent  to  her  having  her  jointure  augmented  which 

was  to  have  been  done  during  the  coverture ;  and  a  court  of  equity 

will  not  relieve  in  fuch  a  cafe  where  omiilion  of  it  was  but  a  meer 

neglecl  in  the  party.     In  my  lady  Bertie^s  cafe^  where  a  portion 

was  given  to  a  lady,  in  cafe  ftie  married  my  lord  Guilford,  my 

lord  refufed  upon  a  tender,  and  the  lady  married  to  another  by  the 

confent  and  direftion  of  the  Court  of  Chancery ;  yet  in  this  cafe  my 

Jord  Somers  refufed  to  aifift  the  lady,  but  the  fortune  went  over  J    [  84.  1 

but  upon  an  appeal  in  the  Houfe  of  Lords  this  matter  was  in  a  man- 

ner  compromifed  by  the  lords,  and  the  lord  keeper  here  difmiffed 

the  plaintifPs  bill;  for  if  he  fhould  relieve  her  fhe  would  have  both 

the  land  and  the  450 1,  per  ann.  Mich.  9  Annse  Wood  v.  Ingram.' 

67.  The  condition  of  a  bond  was,  whereas  D,  was  indebted  to  T.  After  co«- 
in  a   bond  of  3000/.    conditioned  for  payment  of  1500/.  and  had^^^^^^^\^ 
recovered  judgment.     G.  upon  confideration  that  7 .  the  plaintiff  would  y^^tXweel 
forbear  fuing  out  execution  upon  D.  promifed  to  pay  the  money  to  T.  '**«  opinion 

upon  requeji^  T,  affigning  over  to  him  the  judgment  he  had  agalnft  U.  for^^hc^^*^ 
The  defendant  pleads  in  bar,    that  the  plaintiff  had  not  aiBgned.  plaintiff, 
Plaintiff  replies,  that  he  was  ready  to  affign.     Upon  the  firfl  argu-  ^^^  faid,th# 
ment  on  demurrer,  Parker  Ch.  J.  and  Powis  were  of  opinion  for  the  \^'^^  ^^ 
plaimi*  .»  and  that  the  fmgle  queftion  was,  who  was  to  do  the  firfl  Lcn,  who 
a^  ?  ani  that  the  obligor  was  to  do  it ;  for  though  he  is  not  bound  was  id  do 
to  part  vvitl.  his  monev  unlefs  the  judgment  be  afligned  to  him  eodem  ^^^^^  *^ 
infUuti,  yet  he  muft  ofler  to  him  on  condition  the  obligee  willpianciff^  * 
affigii  it.     But  Eyre  J.  e  contra;  for  he  held  it  a  condition  pre-  ought firft 
cedent ;  and  alfo  that  if  the  judgment  was  alfigncd  firft,  the  bond  ^?  ^f'\-^' 

iiHi^ht         ^ 
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Jndgment,  might  be  pttt  in  fuit  (or  the  money  i  but  if  the  bon^  vriS  paid  ^rft^ 
erthede-  (here  lay  no  remedy  at  law  for  the  judgment ;  et  adjornatur.  lO 
^vcZa  Mod.  153.  Pafch.  12  Ann.  B.  R.  Afterwards  the  cafe  was 
paiache  argued  again,  ibid.  189.  Mich,  tl  Ann.  &ibid.  222.  Pafch.  13! 
none^,  and  Ann.  and  afterwards  in  the  next  term  jadgraent  was  given  for  the 
^?  '^w..  plaintiff.    Turner  v.  Goodwin. 

tion  again/l  the  plaintiff's  afligniog  firik  Was,  that  the  |)lt!n(Sff'  would  then  hffte  been  obliged  to  have 
Ibund  out  the  defendanti  and  have  teoderM  an  affignment  the  day  the  money  was  payable  by  the 
condition,  as  in  3  Cro.  143.  Noy  18.  Hob.  69.  77.  aad  fo  it  would  have  been  in  the  power  of  thtf . 
deiendftnt  to  have  rendered  his  own  bond  'incfftStusl  by  keeping  out  of  the  way;  and  that  on  the 
other  fide  It  had  been  objeded,  that  if  the  defendant  ought  firft  to  have  paid  the  money,  he  would 
ftave  been  without  remedy  at  law  for  the  judgment;  but  that  the  court  were  of  opinion,  that  the 
^■ords  (Be  affignimfr  &c.)  did  not  amount  to  a  condition  precedent,  for  the  words  themfelves  do  not 
import  it,  and  there  were  no  other  words  or  reafon  to  make  fuch  a  conftrudion  necefTary.  In  all 
lSt».  Ga(es  cited  at  the  bar  of  conditions  precedent,  there  is  fome  Word  of  priority,  or  one  uf  the  a^s  \9 
to  be  at  a  prior  timei  or  fomething  that  makes  it  necefTary  that  one  fliould  precede  the  other,  elcept 
ibt  c^ft  (*f  Large  and  Chejhirff  ijVent.  147.  2  Keb.  Sox.  which  is  of  no  authority;  for  no  judg- 
ment's entered  in  that  cale,  nor  any  rule  for  judgment  to  be  found,  and  that  in  this  cafe  the  ads  of 
tile  parties  ought  iiot  to  have  pceceded,  but  accompanied  one  another ;  the  defendant  ought  to  have 
tenderM  the  money,  but  not  abfolutely,  but  fob  modo  he  fhould  have  counted  it  out,  and  told  the 
plainti^ here  is  your  money,  aiiign  me  the  judgment,  and  then  upon  the  plain ttfTs  delivering  the 
aAigi  ment,  (he  money  would  have  been  bis,  but  not  before^  tho*  he  alfo  had  counted  it,  and  i'o  the 
affignment  of  the  judgment  ought  to  have  been  a  circumflance  of  the  payment,  and  that  this  con« 
Ifaiidion  of  the  condition  obviated  all  the  ohjedlioi^s  of  both  fides,  and  that  fuch  a  fpecial  tender 
was  not  a  new  thing;  for  upon  a  fingle  bill  the  obligor  ought  to  tender  the  money  upon  the' terms 
of  having  an  acquittance,  and  fuch  a  tender  with  an^adhuc  parat*  is  a  good  plea,  cites  Fitzh.  Abr« 
Tit.  Verdi6t  13.  So  2  H.  7.  8.9.  Debt  was  brought  againft  the  executrix  of  the  clerk  of  the 
Kanaprr,  upon  a  patent  by  the  king  to  the  plaintiff^  for  a  fom  of  money,  and  a  liberate  to  the 
clerk  to  pay  it,  he  receiving  letters  of  acquittance  ;  and  the  better  opinion  there  is,  that  the  plaintiff 
was  not  obliged  to  ofler  an  acquittance,  but  that  the  clerk  ought  to  have  tendered  the  money,  and 
demanded  an  acquittance;  fo  in  this  cai'e  the  defiendant,  to  fave  his  obligation,  ought  to  have 
Jhund  cut  the  plaintif}',  and  tendered  the  money  upon  the  day  upon  the  terms  of  having  an  aiHgnmenc 
of  the  judgment,  a:  d  ought  to  have  pleaded  fuch  fpecial  tender  with  a  refufal  and  an  adhuc  paraf  as  in 
t!ie  1.0m men  c ale  of  a  general  tender,  and  Ance  he  had  not  done  fo,  his  plea  wu  ill.  Judgment 
for  the  plaintiffk     MS.  Rep.  Trin.  13  Ann.  B.  R.  Turner  v«  Goodwin* 

Giib.  Equ.  68.  A.  on  the  marriage  of  B.  his  fon  wth  M.  an  heirefs,  con- 
^'^r  M\^  ve\'s  land  to  truftees  to  the  ufe  of  B.  and  their  iffue,  that  if  M. 
tiiem  ver-  when  Jhe  comes  ef  age  Jhall  not  join  to  charge  her  ejtate  with  2000/. 
**«•  then  the  indentures  to  be  abfolutely  void  to  all  intents  and  purpofes ; 

per  Lord  Harcourt  this  is  a  condition  fubfequent.     Ch.  Prec.  387, 
*[  85  ]  pl«  3166.  Pafch.  17 14.  Huntv.  Hunt. 

Comyns's  69.  A.  gave  a  legacy  <f  6000  /.  t9  L.  the  only  child  of  M.  and 
Rep.  513.  jjedj  leavittgM.  his  heir  at  law^  but  devifed  all  his  real  ejlate  to  B, 
lafch'o'^*  7Af  legacy  to  L.  was  made  payable  at  her  age  of  21  or  marriage^ 
Geo.  2.  in  which  (houid  *  fifft  happen,  and  to  be  in  lieu  and  fatisfadion  of  all 
c.  B.  the  which  flie  might  claim  out  of  his  real  or  perfonal  eftate,  and  upon 
«i?onof^  condition  Jhe  J))ould  releafe  all  right  and  title  thereuntb  unto  his  exe- 
dcbt,Ld.Ch.  cutors  and  truftees.  It  was  irufifted,  that  L.  had  no  right  during 
J.  Reeve  her  mother's  life,  xliat  L.  might  marrv  while  an  infant,  and  fo  her 
?i!dftiyn*  *  legacy  become  due,  and  (he  not  capaole  of  releafing,  or  might  in- 
fubf'-qu  nt;  termarry  with  an  infant,  and  fo  neither  (he  nor  her  hu(band  capable 
buttheothcr of  releafing,  and  yet  the  legacy  due;  wherefore  fuppofing  it  to  be 
iou^fin  it  ^  condition,  it  could  be  no  more  than  a  condition  fubfequent,  quod 
J'a'iadjourn.^  curia  conccfTit.  Wms's  Rep.  783.  785.  HiU  1721.  [Trin. 
edj  and  af- 1722]  in  Canc.  Achcrlcy  v.  Wheeler  and  Vernon. 

tei wards  in 

Kaftcr  term,  T2  Geo.  2.  Willrs  Ch.  J.  and  the  whole  court,  inclined  to  think  it  a  condition  precedent} 
but  held,  that  fuppofmg  it  to  be  a  condition  fubfequent,  yet  not  being  performed,  the  plaintiff  was  not 
inciticd  to  the  arrcar  «f  the  annuity,  aad  Chacfore  the  vcrdjd  wai  fct  aiide,  and  the  plaintiff  to  pay 


tlie  coftsof  a  nonfult.' 
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— -Tottefcae*t  Rep.  1S9.  194.  S.  C.  a^jodgM,  an<!  Ld.  Ch.  J.  Wtlleiy 
who  deiiTered  the  opinion  of  the  court,  faid,  chat  hit  brothers  were  of  opinioD  that  it  ii  a  conditiom 
precedent,  but  his  lordflilp  faid,  that  int  fane  words  will  make  it  a  conditiun  fsUe^ueat  as  wall  aft 
piecedanty  and  cites  feveral  caiics« 

70.  In  all  executory  agreements  where  the  plaintifF  declares  pro 
confideratione,  there  the  word  (pro)  makes  it  a  condition  prece- 
dent, (that  is)  the  thing  (hall  be  done  or  tendered  to  be  done  before 
^e  defendant  (hall  be  obliged  to  pay,  and  neither  of  the  parties  can 
have  an  adion  of  covenant  without  averring  the  performance,  8  Mod* 
42.  Pafch.  7  Geo*  i.  in  cafe  of  Lock  v.  Wright. 

71.  A.  in  conjideration  of  ^00  L  which  be  is  to  have  with  his  wife 
in  money  and  goods ^  and  of  the  marriage,  made  a  fettlemer\t,  and^^TV^ 
her  a  power  to  difpofe  of%oo  L  by  wilt^  which  (he  did  about  15  years 
after.  On  a  bill  in  chancery  by  the  legatees.  A,  infifted,  that  thiis 
was  a  condition  precedent,  and  that  he  never  received  more  than 
300/.  as  a  marriage  portion  with  his  wife ;  but  the  Mafter  of  the  , 
KoUs  held  otherwife,  and  that  the  quantum  of  the  portion  feemed 
rather  a  computation^  and  was  fatisfied  therewith,  and  decreed  the 
aoo/.  to  be  raifed.  2  Wms's  Rep.  (618.)  Trin.  1731.  North  v. 
AnfeU. 

{For  more  ^Conditions  precedent yj^ Tit.  Devife,  Remainder 
(W)  per  tot.  Stocks,  per  tot  and  other  proper  titles.] 

(T.  2)  What  (hall  be  faid  a  Condition  precedent,  see  Ti«. 
and  what  fubfequcnt,  as  to  Marriages  and  Mar-  (k)?**^' 
riage  Portions.     And  in  what  Cafes  forfeited. 

I.   A  Leafe  for  years  to  Sir  Edward  Waldgrave  and  lady,  on  truft  ^"^  ^^J** 

'^^  to  raife  ^00  /.  for  a  feme  fole,  in  cafejhe  did  not  marry  con-  UwdihipVan 
trary  to  good  liking  of  Sir  Edward  and  lady ;  ifjhe  did^  then  to  go  to  the  ait  it 
fuch  pei^ons  as  Sir  Edward  and  lady,  or  furvivor  Jhould  nominate^  o^fcurciyra- 
and  for  want  of  nomination  to  Sir  Edward  and  lady,  or  furvivor  of  here  was  n* 
them ;  Jhe  marries  without  their  confent^  they  die  without  any  nomi"  nomination, 
nation',  bill  was  preferred  by  Sandall,  who  had  a  general  deed  of  ^'l'^ ^|j* 8*^' 
gift  by  lady  W.  who  furviv'd,  of  all  her  goods  and  chattels,  againft  g,^,  ^^ 
¥.  Copledite,  who  had  adminiftration  to  the  feme  and  lady  W.  to  chattels 
have  the  benefit  of  this  leafe ;  which  was  decreed  for  Copledite.  <=*>"'**  "<»* 
Comyn's  Rep.  739.  740.  •  Pafch.  13  Geo.  2.  in  cafe  of  Harvy  y.  ^Zk^s^. 
Afton.  cites  Chan.  Cafes  58.  [Mich.  16  Car.  2.]  Fleming  v.  Wald-  daiinominett 
grave.  o^^'*  9^^* 

^  Hereappeata 

jio  diflike  of  marriage  ;  for  tho*  no  confent,  it  does  not  appear  they  difliked  it,  and  the  making  no 
nomination  is  an  argument  they  did  not,  and  fo  the  condition  not  broken ;  and  this  might  be  the 
reafon  that  the  book  faidi,  it  was  not  in  the  power  of  the  truftces  to  difpofe  of  the  leafe  otherwife  ; 
tho'  the  book  gives  bo  reaibn  for  fuch  faying^  but  in  the  caie  o^  Treagb  «.  ^Ufin,  2  Vem.  573.  it  la 
iaiJy  there  may  he  a  diflfisrence  between  marrying  without  confcnt,  and  marrymg  againft  confent^  ac« 
•ordine  to  the  cafe  of  Fleming  v.  Waldgrave. 

•[  86  ] 
2t.  The  daughter  of  lord  Kelmurry,  and  the  fon  of  lord  K.  pre-  Bmib.  741, 
fer  a  bill  to  have  the  benefit  of  a  fetttement  made  by  lord  K.  and  74»-  hi* 

his         **'*^' 


96  ConHltton^ 

It  is  evident  his  fofl,  whcrcby  ffu/fess  were  to  ralfe  1500  A  apiece  for  portions  of 
this  decree   2  daughters^  the  plaintiiFs  and  the  fifters,  payable  at  their  marriart 

wasnotcon-      *^l         r   \     r  1     n  •  ^     r  ^1/  1        •  . 

Ibrmabic  to  ^^^"  confent  of  trujtees  or  major  part  of  them,  and  maintenance  tn 
the  uiual  mean  time ;  and  if  truftees  had  raifed  the  portions  before  they  mar- 
*°**^^(S^  ried,  they  were  to  improve  them  to  the  beft  advantage,  that  they 
•fn^^ty  t'  ^^^^  receive  the  increafe  for  maintenance  till  marriage ;  and  if  they 
if  one  may  married  without  confent.,  the  portion  of  her  jo  marrying  Jhould  remain 
'^  rtf  "^!Li  ^^^  '^  another.  The  truftees  received  the  rents  ever  fmce  the  death 
cbfcure  a  ^^^otA  K.  and  raifed  the  portions ;  and  the  plaintiffs  being  in  yearsy 
report  of  the  and  intending  not  to  marry ^  would  lay  out  their  portions  in  purchafe 
cafc,itfcems  of  annuities  for  their  larger  maintenance.  Queflion  was,  Whether 
cree\y  con-  pl^intiffs  ought  to  have  portions  at  their  own  difpofal,  before  they 
fcnt.  The  married  with  confent?  And  it  being  admitted^  if  either  died  before 
hnther  Ko- marriage^  her  portion  Jhould  go  to  her  executor  or  adminijlrator^  and 
^ably^s  *^y  offering  fecurity  to  indemnify  truftees  from  claim  by  defendant Sy 
the  cldeft  who  were  infants,  children  of  Charles  lord  K.  to  whom  the  portions 
fonoflord    after  marriage  without  confent  were  limited  by  the  fettlement,  the 

5io"hVfeN  ^T  O^u'^'o^'o  ''"  S'""'"^  ^""^^  ^^'""^r     r^'^.n  y"'''^^P-  740,  74X. 

tiementand  Ld.  Ch,  B.  Lomyns  cites  Fin.  Rep.  62.  [Hill.  25.  Car.  2.  J  Need- 
to  the  bill,    ham  V,  Vernon. 

and  to  whom 

the  benefit  of  the  portions,  i{  not  paid,  would  refult,  confcnts  his  2  (ifters  /hould  have  their  portions 
to  lay  out  in  the  purchafe  of  annuities  for  their  brtter  fupport,  and  fo  admits  they  would  go  to  their 
executor  or  adminiftrator  if  they  died  unmarried ;  or  perhaps  it  might  be  apprehended  by  the  p;irticsy 
that  a  fum  of  money  given  to  a  daughter  to  be  paid  at  marriage,  like  a  fum  dcmifed  to  an  infant  to 
|>e  pa-d  at  his  age  of  21  years,  was  an  inteiefl  veiled  that  would  go  to  an  executor  or  adminiilratOTy 
though  the  devifee  died  before  the  time  of  payment,  and  upon  fuch  admiflion  the  portions  were  de- 
creed. But  there  was  ftill  a  difficulty  for  the  defendants  to  whom  the  money  was  limitted  over,  in 
cafe  the  daughters  married  without  the  confent  of  truftees  ;  but  the  plaintiffsi  being  in  years,  and  de- 
cJarng  they  intended  never  to  marry  j  and  being  Icfs  likely  fo  to  do,  when  their  fortunes  were  turned 
to  annuities,  and  offering  any  fecurity  to  indemnify  truftees  againft  the  infants  claim,  on  fuch  fecu- 
rity wh^ch  the  truftees  were  willing  to  accept,  the  court  decreed  the  portions  to  them.  However  it  is 
manifeft,  that  this  queftion,  whether  the  condition  annexed  to  the  payment  of  the  portions,  that  the 
daughters  fliould  not  marry  without  confent  of  tiuftees,  is  good,  or  not,  was  not  the  thing  under  the 
con(:deration  of  the  court ;  for  they  decreed  the  portions  thou;^h  the  daughters  never  married  ;  whereas 
it  is  agreed  on  all  Hdes  in  the  prcfent  cafe,  that  marriage  is  neceifary  before  the  portiong  are  payable, 
whether  the  mother^s  confent  is  neceHary  or  nor.  But  it  is  moft  evident  the  court  look'd  upon  the 
condition  as  good,  or  there  had  been  no  need  of  fecurity  to  indemnify  the  truftees.  (What  need  of  fuch 
fecurity  if  the  conditioD  was  void  ?) 

a  Frecm.  3,  A  fettlement  was  made  by  W,  by  deed  and  will>  reciting  a 
^*  26  ^^'  marriage  intended  between  A.  and  B.  the  daughter  of  W.  and  then 
S.c.fays  comes  a  claufe,  that  ifB.  Jhould  live  to  16  years  of  agCj  and  Jhould 
the  father  refufe  to  marry  J.  then  A,  Jhould  have  20,000  /.  out  of  the  perfonal 
made  a  fct-  w/^^^.  ^^j  afterwards  comes  another  claufe,  that  if  it  happen  that 
his  eftate  the  f aid  intended  marriage  be  not  had  till  after  B  s  age  of  16  yearSy 
(recking  the  then  the  real  and  perfonal  eftate  is  fettled  on  A.  &  6.  for  their 
mtended  Jiycs,  &c.  The  marriage  was  had  before  B.  was  16  years  old,  bu^ 
&c.Tand  li- fl^e  lived  to  16  and  died  before  17  without  iflue.  'Twas  urged, 
mits  it  to  that  A.  and  B.  marrying  before  i6,  the  perfonal  eftate  was  not 
tiie  uie  of    vefted  fo  as  to  intitle  the  adminiftrator  of  B,  and  that  the  grantor's 

lit^remain-^'^'^^^  w^s  ^^  ""^^^^"^  ^-  ^^"^  marrying  before  16  j  But  lord  Jef- 
der'tothe  fries  took  it,  that  a  marriage  between  A,  and  B.  was  the  chief  in- 
"Vh"''/'  tent  *and  of  the  20,000/.  penalty  for  refufal,  and  that  the  latter 
fcndant,  Mj'd  c'^"^^  was  oiily  to  bring  back  that  20^000/.  into  the  perfonal 
their  heirs  eftate  to  be  fettled  to  the  fame  ufes  with  die  reft,  in  cafe  the  mar- 
♦[  87  ]  riagc 


mge  ihould  be  alter  16,  and  decreed  an  account    Vcrn.  338.  pL^tothe intent 
332.  Mich.  1685.    Duke  of  Southampton  v.  Crammer  &  al'.         th«c  in  cafe 

the  pla'ntifiT 
ftould  be  manied  to  kit  faid  daughter  after  the  agt  of  i6y  lad  that  they  Aould  hare  HTue  male  be- 
tween them*  that  then  the  laid  trufteet  and  their  heiit  ihould  ftand  feiftd  of  the  premides  in  truft  for 
the  plamtSflrdorMf  hU  Dfe,  tnd  aiVer  his  deceafe  in  tmft  for  hit  faid  daughter  for  her  life,  and  afcer 
,  jn  tniil  for  foch  Mue  in  tail,  ftc.  The  (aid  ^intiff  was  aiankd  to  the  faid  daughter  bsfare  her  age 
of  14,  bat  (he  lived  till  ihe  was  ahoTe  the  age  of  16,  and  then  died  without  ifTue ;  and  the  plaincifF 
preferred  his  hiU  to  have  this  thift  esccuted  to  him  for  his  life,  and  the  only  queiVion  was,  Whether  he 
was  imitled  to  this  cftate  for  tiit  ^  And  it  was  held,  that  altho*  ihe  was  married  before  the  age  of 
16, 3Fet  in  as  much  as  (he  lived  tiU  after  the  age  of  s  6,  ihe  migbc  properly  enough  be  fa  d  to  be  married 
afUr  the  age  of  x6 }  and  fo  it  was  held  in  Lord  Sslifinrfi  fCt^  and  aiErmed  in  the  Houfe  of  Lords. 
They  all  heU,  that  althoagh  there  was  no  iiToc  of  that  marnage,  yet  the  plalnti/Twas  incitled  for  hit 
life^  ioK  that  Aould  k  uken  leddeodo  fingula  fingulis,  and  the  having  of  iflae  ihould  be  no  conJicioa 
precedent  (0  his  truft  for  life,  hut  (hoold  refer  to  that  limitation  of  the  truft  to  the  iffue  ;  For  that  a 
tmft  ihould  be  expounded  by  the  (ame  rules  as  a  will,  or  as  articles  of  agreement,  which  need  not  that 
predie  form  of  words  as  a  limitation  of  an  eftate  at  law ;  as  an  agreement  to  convey  an  eftate  to  J.  S« 
ku  ever  will  carry  the  fee'^ple.  And  Tievor  iald,  that  if  it  were  the  limitation  of  an  nfe  at  law,  it 
woold  be  fufikient  to  create  an  eftate  for  life^  the  intent  of  the  party  fo  plainly  appearing  as  it  dots  ia 
this  cafe.  This  caufe  being  afterwards  heard  in  the  Houfe  of  Lords,  the  decree  was  reverfed.— -Show. 
Pari,  cafe  183.  Wood,  alias,  Cranmere  v.  the  Dolce  of  Southampton,  S.  C.  fays  the  Court  of  Chan« 
eery  decreed  the  profits  to  J.  S.  for  life  j  but  againfl  this  decree  'twas  argued,  that  where  a  conditio* 
€ofviative^  coofifting  of  feveral  branches,  as  this  does,  is  made  precedent  to  any  ufe  or  truft,  the  entire 
•onditioh  muft  be  performM  or  clfe  the  ufe  or  truft  can  never  arife  or  take  place*  and  that  the  per- 
formance of  one  part  only  is  not  fui&cient ;  and  the  decree  wu  reverfed  accoHingly.  -S.  C.  cited  by 
Lord  Ch.  Baron  Comyns  in  his  Loidihip's  (as  1  fuppofe  it  ii)  delivery  of  his  opinion,  in  the  cafe  ot 
Hamj  t«  AftoO|  Pafch.  13  t)eo.  2.  Comps*s  Rep.  73a. 

4.  A.  b^  marriage  fettlement  provided  2000  /.  a^puciy  and  after,  2Vem.45t« 
i;  willj  dtre&s  the  making  up  their  portions  3000  /.  a-piece^   and  S^i^i' i^ot. 
charges  his  real  and  perfonal  eftate,   provided  they  marry  with%,Q,' 
tonjent  of  their  mother  ;  per  Lord  Wright  and  Mafter  of  the  Rolls, 

'tis  a  condition  fubfequent,     Ch.  Prec.  226.  pi.  i86.  Trin.  1703. 
Afliton  V.  Afbton. 

5.  A.  by  will  leaves  his  grand-daug^ter  %OQLprovidid  Jhe  con^  s.  c.  cited 
tinuid  with  his  executors  until 21^  but  if  taken  from  them  by  her^f^^^}^^^ 

fathety  who  was  a  papijf'y  before  21,  or  if  fi>e  married  againfi  ^A^.RoUs,  and 
cmfent  of  his  executors  then  he  gave  her  but  10  /.  and  made  B.  and  faid  it  was  m 
C.  executors.    She  was  placed  by  the  executors  with  D.  a  clergy-  "^^t^ 
man,  and  before  (he  was  2J  D.  and  one  of  the  executotf  ^onfented  ^"thirif 
that  file  (hould  make  a  vifit  to  her  Either,  when  itucfatber^  unknrujn  the  teftater'a 
Utbe  exeeutarsj  married  her  to  a  papljl.     Decreed  at  the  rolls  fcf  i!?"d|***** 
payment  of  the  200 1,  to  the  daughter ;  but  on  appeal  Ld.  Cowper  that^re^^^ 
decreed  her  only  the  10 1.  He  held  that  the  continuance  with  D.  the  legacy 
by  dire£Hon  of  the  executors  was  well,  and  that  this  was  a  marriage  ^"  *^^^ 
againft  their  coitfent,  they  not  having  opportunity  to  declare  their  cha'n.  Cafeg 
diflike  before  marriage9  and  declaring  it  upon  notice  after;  andinLd.Tai* 
that  the  condition  defcribtng  the  qualifications  of  the  perlbn  who  ^'*  5'"*«> 
was  to  take,  was  in  its  nature  z  condition  precedent.    %  Vcrn.  572.  cie  ^fHcT- 
pl,  518.  HiU.  1706.  Creagh  and  Ux*  v.  Wilfon.  veyr  Afk% 


ton 


S.  C.  cited  Comyn^t  Rep.  755,  Vy  the  Lord  Ch.  B. 


-6.  J.  S.  having  4  daughters,  A.  B.  C.  and  D.  in  I7«.  devifed'^^'^'^^ 
Stc.  feveral  parcels  of  his  eftate  feverally  10  his  4  dac^ters,  k  ^^^^ 
inter  al'  devifcd  $0  trnjiees  his  lands  in  E,  and  F.  in  trtf/ifir  A.  until  compenfatcd  - 
her  marriage  or  death-,  arrd  in  cafe  Jhe  marries  with  the  corfent  of  her  in  damages, 
frufeesj  then  for  hr  and  her  heirs ;  bat  in  cafe  (he  iU>uld  marry  c^^^f *f ""'"^ 
Vol,  V,  ^  II  ■'  without  »»{i 


icoce 

rtiiaire 


^7t 


€ontiitton# 


mA  IB  Fry  widiout  thcir  confent,  then  to  her  other  fifters  equally  between 
and  Porttr*9  them  &c.  In  1708,  J.  marries  IV.  R,  with  the  conJentznAv^ 
didon  could'  Probation  of  her  father^  who  fettles  upon  this  marriage  part  of  thofe 
not  be  com-  lands  devifed  to  her^  and  alfo  y  L*  per  ann.  fee  farm  rent.  In  170^ 
Knfated  in  J,  S,  dies  without  altering  his  will.  Obje^ed  that  this  was  a  con- 
fnTa^ar^"  dition  precedent,  and  till  performance  the  eftate  could  not  veft, 
riagewnth-  And  equity  will  not  aid  in  this  cafe;  but  Cowper C.  decreed  that 
out  confent.  hy  the  marriage  with  the  confent  of  the  father j  the  condition  was  dif-- 
condttlons    ^^'j/^^  w/VA,  and  the  devife  oecome  ablolute;  for  conditions  of  this 

2u\\  be  li.  kind,  whether  precedent  or  fubfequent,  were  in  nature  of  penalties 
wily  per-  and  forfeitures,  and  if  the  fubftantial  part  and  intent  be  performed, 
formed,  and  ^yj^y  ^jjj  fopply  fmall  dcfedts  and  circumftances,  and  favour  the 
Equity  will  dcvifee.  Here  is  no  forfeiture,  and  it  was  never  the  intent  of  the 
never  veft  teftator  that  the  eftate  fhould  be  taken  from  the  firft  devifee,  when. 
*"  ^f*  it  can*t  go  to  the  devifee  over,  and  be  let  to  defcend  to  the  heir  at 
mMm  Jf  a  I21VV.  MS  Rep.  Mich.  3  Geo.  Cane.  Clark  and  Ux*  v.  Liicy 
cunditon     and  al'* 

precedent 

tt  will  not  veil  at  law ;  but  as  conditions  fubfequent  are  to  deveft  an  eftate,  there  it  ii  otherwife  where 
there  ran  be  a  compenfation  made  in  damageSi  as  above,  but  in  any  other  cafe,  even  in  cafe  of  condU 
tion  fubfequent  it  i<  otherwife*    Ibid. 

•[  88  ] 

7.  A  legacy  was  devifed  to  A,  to  he  paid  at  the  age  of  21  «r  mar^ 
riagey  which  Jhallfirfi  happen^  fo  as  fuch  marriage  be  with  confent  of 
B^  and  if  not^  then  he  devifed  the  fame  to  his  othet^  daughters* 
A.  marries  without  confent,  and  dies  before  2 1>  leaving  ifliie*  Lord 
Chancellor  faid  that  this  is  not  to  be  coniidered  under  the  notion  of 
A  forfeiture ;  that  it  is  merely  a  legacy  given^  and  2  days  of  pay- 
ment appointed  with  a  devife  over ;  and  the  perfon  dies  before  th& 
legacy  grew  due,  and  fo  decreed  that  A.  dying  before  marriage 
with  confent,  or  21,  an  account  fhould  be  taken  of  her  part,  and 
that  that,  and  the  improvements  of  it,  be  paid  to  the  furviving 
fifters*  SeL  Cafes  ihrCanc.  in  Ld.King's  time.  a6*  Tcin.ii  Geo.. 
Piggot  V.  Morris.. 

8..  A..devlled  a  legacy  of  joooh  to  his  daughter^  on  condition  that 
J^e  marry  a  man  who  bore  the  name  and  arms  of  Barlow^  and  iffhg- 
marry  one  thatjhould  not  bear  fuch  name  and  arms,  then  he  devifed 
the  1000 /.  to  y,  5.  The  daughter  married  one  Batemany  btet  about 
3  weeks  before  the  marriage  he  called  himf elf  Barlow.  On  a  bill 
brought  by  J.  S.  for  the  lOOoR  as  forfeited  to  him,  the  Matter  of 
the  Rolls  was  of  opinion  that  the  condition  was  complied  with  hf, 
the  taking  the  name  of  Barlow,,  and  tho'  it  was  infifted  by  the- 
plaintiff's  counfel,  that  the  defendant,  when  he  had  received  the 
legacy,  would  probably  refume  the  name  of  Bateman,.  and  therefore 
pray'd  that  he  might  be  decreed  to  retoin  the  name  of  Barlow 
ever  aftor^  yet  his  Honour  refufcd  to  make  any  fuch  decree.  J 
Wms'sRep.  65.  pi.  16.  Trin.  1730.     Barlow  v.  Bateman. 

9.  A.  by  will  devifed  all  his  lands  to  C.  and  his  heirs  in  trujl  tt>  fM 
dcbtSy  and  then  in  trufty^r  B,  his  grand-daughter^  and  the  heirs  of  her. 
bodyy  remainder  to  C,  and  his  hcirSy  upon  condition  that  he  marry  B^ 
and  gave  C.  his  perfoiial  eftate  in  truft  for  B.  until  fhe  attain  21,, 
and  made  C.  executor,  and  died*     B.  refufed  to  marry  C.  and  nusV'^ 

rtei 


i-hd  y,  R.  and  afterwards  at  her  age  of  Ir,  B,  and  J.  R,  made  a 
hargain  andjale  u  W.  R.  to  make  him  tenant  to  the  prat^cipe  in 
order  to  fufier  a  common  recover}',  in  which  B.  and  J.  R.  were 
vouch'd}  and  the  ufes  were  declared  to  the  iiTue  of  the  marriage^ 
remainder  to  her  own  right  heirs.    One  quef^ion  was,  whether  die 
condition  annexed  to  the  defendant's  remainder  be  a  condition  pre- 
tedent  or  fubfequent  ?  ^d  as  to  this,  Lord  Chancellor  faid  he  was 
inclined  to  think  it  is  a  condition  fubfequenti    There  are  no  *  tech-  •  See  (T) 
nical  words  todiftinguifh  conditions  precedent  2md  fubfequent)  but  P^*  ^9- 
the  fame  words  may  indifferently  make  either,  according  to  the 
intent  of  the  perfon  who  creates  it.    In  this  cafe  the  precedent  limi- 
tation was  an,  eftate  tail  in  poiTeflion ;  and  therefore  why  fhall  we 
not  (ay^  that  as  to  this  remainder  likewife  it  was  the  teftator's  intent  r  q^  i 
to  have  it  veil  immediately  in  the  defendant  i  The  limitation  is  im-  >•     ^  •> 
mediate,  altho'  the  condition  upon  which  it  depends  is  fubfequent. 
Cafes  in  Chanci  in  Ld  Talbot's  time,  i66«  Hill.  9  Geo.  2.    Sir 
John  Robinfon  v.  Comyns. 

10.  A.  hjfettlement  after  marriage  created  a  term  of  lOOO  years  On  appeal 
tJi  truji  by  mortgage  or  fale  to  raife  2000  /.  for  each  of  the  daughters  ^"^"*  ^'^ 
pcrtibnSf  provided  they  marry  with  their  mother^  s  confent^  and  if  either  by^^th^  M*af. 
die  before  marriage  with  fuch  confent,^  her  portion  to  ceafe^  and  /A/terofthc 
premifcs  tc  be  dif charged  \  andifraifedy  then  to  be  paid  to  the  perfon  to  ?^!f**K  ^** 
whom  the  pren^ifes  Jbould  belong ;   and  afterwards  by  will  created  a*«  daugh- 
another  trufi-temi  to  augment  their  fortunes  2000L  a-piece  more,  ters  were  not 
h\it  fuljeii  to  the  like  condition  as  in  the  fettlement,  and  gave  the  re-  '^^}^^  ^ 
fidue  over  and  above  the  2000 1.  apiece  to  his  wife;  and  by  a  twna^tbit 
codicil  created  another  truft-term,  for  the  better  raifing  of  his  fettlemea^ 
daughter's  portions.    A.  died,  leaving  2  daughters,  J.  and  K* —  ^l^^*  °" 
J.  after  age  of  21,  married  R.  S.  and  £•  before  21  married  W.  R*  riagc  wiST 
and  both  without  the  mother's  confent.    They  and  their  huftands  thdr  mo. 
brought  a  bill  for  their  portions.    The  Matter  of  the  Rolls  took  ^^'*  ^^' 
notice  of  the  claufe,  declaring  that  if  either  die  before  marriage  with  Ld!'ch!  B. 
fuch  confent,  her  portion  fhould  ceafe,  which  was  inflfted  upon  by  Comyns^ 
the  counfel  to  be  fufficient  difpofition  of  it ;  but  he  faid  that  furely  *****  *^ 
this  was  not  a  good  di(pofition  within  the  meaning  of  thofe  cafes,  afllft^lhe  ^ 
that  allow  a  limitation  over  to  be  good;  for  this  is  not  to  take  place  court  in  hit 
ubon  matttage  without  confent^  but  upon  dying  before  marriage  with  »g«n>cnt, 

X   »  i-    -  »   •  "^      -I         -     '  •  »•         ^     "f        I  .      .    .•*.  faid,  that 


up 
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ucb  confent^  and  is  no  more  than  providing  for  daughters  dying  un-  'hle 'reafo 
married 'y  he  taking  it  all  alongj  that  if  they  married  they  would  do  it  on  which  he 
with  confent  \  that  here  does  not  appear  to  beany  perfon  in  the  S'.o*in^«|i 
teftator4  view,  to  whom  thefe  fortunes  fhould  go  over,  as  in  other  ^^  ^x9ri^ 
ca(es  where  thpfe  limitations  over  are  allowM )  that  tho'  thcfc  por-  it  is  the 
tions  are  charged  upon  land,  yet  there  being  no  difiin6iion  between  "ght  and  li- 
conditions  annexed  to  money  charged  upon  land^  and  fuch  as  are  to  artfe  ^^^^  ^* 
cntiftbe  perfonalejlate^  and  portions  by  will  being  due  by  the  eccle-  makes  a*ro! 
£aflical  law,  notwithftanding  fuch  condition  as  this  annexed  to  them,  iuncary  dif« 
portions  by  fettlement  (tho'  under  the  like  conditions)  are  likewife  Hifionaf 
due  by  the  law  and  rules  of  this  court,  and  therefore  thought  the  pirty^ w^iifl 
plaintiffs,  the  daughters,    well  intitled  to  their  portions;   and  fopoiecfitia 
ordered  the  hufband  of  the  one  to  make  propofals  before  the  Mafter  *|^*^  ""«^- 
as  tp  fettling  his  wife^s  fortune,  and  that  the  fortune  of  the  other  o^  wha«''* 

H  %  fhould 
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terms  and    (hould  be  paid  to  htVy  her  hufband  being  dead.    Sel.  Chan,  cafes  m 
jTr^piJiSbs}  Lord  Talbort  time,  212.  Mich.  10  Geo.  2.    Harvey  v.  Aflitoiu 

this  he  be- 
lieved vriil  be  univerfilly  allowed,  adty.  That  it  is  a  fixed  and  fettled  maxim  of  law,  that  if  an  efUte 
in  land,  or  intetvft  i^ut  of  the  land,  »  limited  to  commence  apon  a  coadidon  precedent^  nothing  can 
ve/l  or  take  cffe&.  till  th«  condition  performed.  And  this  is  to  ftroog  and  fo  fettled  a  point,  that  it 
holds  although  the  previous  aft  was  at  iirft  iinpoflible,  or  after  becomet  impoflible  by  the  aft  of  God* 
or  other  a(ci  ient,  the  eilate  can  never  veft.  dbmyns*8  Rep.  744.  in  hia  lord(hip*t  argument.  And 
his  lordihip  faid,  that  a  third  reafon  which  influenced  him  to  this  opinion,  is,  that  it  is  moft  agreeable 
to  the  rules  of  equity,  to  diredt  the  etecution  of  the  tntft  according  to  the  intent  of  him  who  placed 
the  tmft  in  hjm  ;  it  is  faid  a  truft  is  conftrued  favourably ;  and  it  is  true,  it  is  conftrued  with  as  much 
nd^ntage  as  may  be  to  make  good  and  aniirtr  the  intent  and  defign  of  the  party ;  bat  it  is  conftruei 
ftri<5lly  with  regard  to  the  execotion  of  the  truA ;  and  therefore  it  would  be  a  ftrange  thingi  when  the 
trufl  dtie^s  the  truflees  to  pay  the  money  at  the  time  of  the  daoghter*s  marriage  with  her  mocher*s 
confent,  chat  the  (ourt  fliould  direft  them  to  pay  the  money  before  that  time.  4thly,  But  that  it  is  an 
argument  of  no  finall  vi,Tight  in  his  opinion,  that  the  re^Mnt  in  the  prefenf  cafe  is  not  only  lawful, 
but  prudent  and  renfonablc,  and  no  confequence  more  likely  to  enfoe  from  it,  than  the  hindrance  of  an 
ncnnfiderace  or  imprudent  marritge.  Comyiis*s  Rep.  748.  The  Lords  Oh.  J.  Sir  W.  Le^,  and  Sir  J. 
Wtiles,  who  aflfifted  the  Ld.  Chan.  Hardwicke  upon  this  appeal,  being  of  the  fame  opinion,  his  lord- 
ihip  was  pleafed  to  concur  ^  and  therenpon  the  decree  of  hig  honoMi^  tlie  Mailer  of  the  Rolls,  was  re- 
yeifti.    Comyns's  Rep.  757. 

.p.  byW.  II,  When  a  condition  cobulathiy  confifting  of  feveral  branches^ 
Ch.  Bjron  j^  jj^^de  precedent  to  any  ufe  or  truft,  the  intire  condition  muft  be 
his^q^rrs,  *  performed,  or  elfc  the  ule  or  truft  can  never  rife  or  take  place. 

32.  Pafch.  Show.  Pari.  Cafes.  85. 

3  Geo.  « , 
in  ciftof  Harvey  v.  Afton,  fays  it  is  a  known  mlc,  and  that  the  cafe  of  Sir  Csefar  Wood,  aliat 
Cretmer,  V.  duke  of  Southampton^  Pari.  Cafes  S3,  ia  an  authority  exprefs  in  this  nolnt ;  Sir  H. 
Wood,  on  [in  confideration  of  a]  marriage  of  [to  be  had  between]  his  daughter  with  tnc  duke,  made 
a  frttlernent  on  truft  to  raife  mamtenince  for  hit  daughter  tiil  [la  years  of  age,  and  then  of  550!.  a 


<iuf  (lion  wa<:,  whether  the  duke  (hould  not  have  the  eilate  for  his  life  ?  and  at  firft  decreed  for  him, 
but  that  dcctee  was  reverfed  in  the  Houfe  of  Lords  ;  for  it  was  faid  the  words  were  plain  and  certain, 
th^c  there  mu(t  not  only  be  a  mairiage,  but  iiTue  male  j  and  it  would  be  viulence  to  break  the  condi- 
tion into  2  parls,  which  is  b«t  one  according  to  the  plain  and  natural  fenfe  of  it.*»The  fame  detemli- 
nation  was  m;ide  afterwards  in  this  court  between  Sir  Caeiar  W004  and  W.  Webb.  Paxl.  Cafts  87* 
nd  afl^med  in  the  Houfe  of  Lords.    Ibid. 

12.  A  perfcnal  legacy  in  cafe  of  limitation  over^  given  on  a  ton- 
dition  not  to  marry  without  confent,  ihall  be  loft  if  the  condition  be 
broken;  per  LdCh  B.  Comyns,  fays  it  is  admitted*  Comyn$'$ 
Rep.  755.  Pafch.  jjGeo.  2. 


(T*  2)   Breach  relieved.     In  what  Cafes  of  Con- 
ditions precedent  or  fubfequcnt. 

I,  CT^R  US  T  created,  by  which  the  wife  was  to  have  an  eflate 
*  for  lifty  on  condition  that  (be  fettle  her  own  lands  within  18 
months  rfter  the  huftand's  dcceafe.  On  her  and  her  hufl>and*s  chil- 
dren, elfc  to  be  void.  She  Ignified  to  one  of  the  truftees  within 
the  time,  her  willingnefs  to  do  lier  part,  but  doubted  the  title  to  the 
eftiite  for  Hf^,  and  in  a  bill  by  her  brought  in  this  court,  declared 
her  willingnefs  to  make  fuch  fettlcment,  but  not  unlefs  her  ejlatefor 
life  *Lvui  ziiiihrmedy  which  was  decreed  in  the  manner  propofed^  and 

the 


Conltftfon>  90 

thetniftees  to  be  indemnified.  Fin.  IL67.  HilL  25  Car.  1.  Wallop 
v.  Shaftlbury  and  Vernon. 

2.  A.  on  marriage  off.  his  daug^iter  with  C.  entred  into  articles  Fieem.Rep. 
widi  C.  to  pa^  down  1500  /.  and  2500/.  mere  within  6  months  af-  3^^^*?^  3^7* . 
ter  C  /boutdfettli  m  B.  800  /.  per  amu  Afterwards  by  another  i»-  c„ril  Jj! 
denture  between  A.  B.  and  C.  in  confideration  of  the  laid  marriage  nTarc  vui^ 
tp  be  had,  and  of  4000/.  mentioned  to  be  paid,  or  Tecur'd  to  be  -^lbi<i.303. 
paid  to  C.    C.  fettled  lands  of  446/.  per  ann.  and  A.  paid  C.  1 500/.  ^^Jl^^l 
and  at  the  fame  time  A.  gave  tbefecurity  to  pay  the  2500  /.  and  at  the  in^iy  \,j  t^ 
iame  time  C.  by  other  articles.,  covenanted  within  3  years  to  purchafe  ^<^^^  k-cpar 
and  fettle  354 /.'per  ann.  to  make  up  the  800/.  per  ann.  and  in  the  ^^V'"^ 
fame  articles  A,  covenanted  to  pay  C.  or  his  affigns  2500/.  v/ithin  6  fo  the  bill 
months  next  after  fuch'  piuxhafe  and  fettiement  made,  and  intercjl  ^^'«s  tfiimtiT. 
for  the  fame  half  yearly  in  the  mean  time,  and  ifC*  died  b^ore  fuch  ^^^l^^j 
purchafe^  &c.  then  A.  within  6  months  after  C  s  death,  to  pay  to  ^  iigiy!venj* 
her  executors^  bfc.  the  2500  /.  and  fbr  default  of  payment  of  intereft,  69..~i 
&c.  to  fuch  perfons  as  the  fame  fliall  become  due  to,  the  truftees  ^^^'^^m, 
were  to  enter  and  fell  the  lands  charged.    S.  died  within  a  months  and  23  Str.  al  * 
no  purchafe  made  i  per  Cur.  here  is  no  pretence  that  the  articles  B.  R.  the 
were  contrary  to  the  intention  of  the  parties^  and  fo  this  covenant  is  |-^'  ^*^ 
in  nature  of  a  -condition  ♦  precedent,  and  can't  be  dilcharged  in  a^t  appev, 
equity;  and  herth  a  deed  of  tru/iyzjointure^deedj  and  articles^  all— — ^.  C.    . 
of  the  fame  date^  and  fhall  be  intended  to  be  executed  at  the  fame  ^S-P.6«4 
time,  and  are  all  as  one  entire  agreement,  therefore  the  recital  in  ^a^ii«t 
the  jointure-deed,  that  it  was  in  confideration  of  marriage^  and  ofx  Freem. 
4000  /.  paid  or  fecuredy  as  the  poftfon  can't  be  underftood  as  any  ^«P'  36« 
pofitive  agreement,  but  muft  be  expounded  by  the  articles  to  whicl\  *'  L  9^  J 
it  does  in  a  manner  refer  in  fonve  cafes,  and  upon  fpociiU  circum* 
fiances  a  court  of  equity  has  expounded  deeds  othertvife  than  the  letter 
thereof  (fitms  to  import,  yet  this  ought  never  t«  be  done  .fo  as  to 
make  a  deed,  but  only  to  avdid  fome  extremity.    Fin.  R..  98.  Hill. 
25  Car.  2.     Cheek  v.  Ld.  Lilk  and  Harvey. 

3^  Bill  to  have  z legacy  of  loool.  which  was  money  fecured  by 
a  bond  to  be  paid  to  the  teftator  within  7  years  after  his  marriage, 
and  after  a  jointure  of  600 1.  ihould  be  fettled  on  his  wife.  I  he 
defendant  pleads,  that  the  money  Was  to  be  paid  upon  condition^  and 
that  the  party  died  before  tl)e  condition  was  performed.  But  the  plea 
was  over-ruled.  Mich.  26  Car.  2.  Fin.  K.  178.  Glafcock  v* 
Brownwell. 

4.  Devife  to  A.  in  tail  male,  2nd  for  default  of  fuch  ijtie^  to  B* 
and  bis  heirsj  on  condition  to  pay  to  C.  D.  and  £•  500 1.  to  be  divid-^ 
ed  equally,  and  if  B ,  Jhall  rifufe  to  pay^  then  the  lands  to  go  to  (X  D. 
and  k.  Sic.  A.  died  without  iflue ;  defendants  infifted  that  this  was  a 
condition  precedent,  but  the  plaintiff  was  relieved  on  payment  of 
the  sool.  and  intereft  fmce  A.'s  death.  Fin.  R.  403.  Hill.  31 
Car.  2.     Pitcairne  v.  Brace,  Wheeler,  &  iJ'. 

5.  F.  on  bis  marrrage  of  M.  daughter  to  Sir  G.  S.  by  marriage  1  Frc-ni. 


the  fgttiement  agreed  to  be  made  by  hitn^  wnich  was  lOoo  /.  per  ann,  ^'  ^'-  '• '" 
nsTMy  aod  3000/.  per  ann..  at  his  deaths  the  pUintiff  the  hujhund'^^'^^'^^'^^^ 

H  3  jh?u!d  ' '  ' 
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tho*  F.  1u4  fiould  purchafe  and  fettle  8oo  A  P^  onn.  part  of  tbe  intended  2000 1« 
not  M  yet  en  tbe /aid  M>  for  lifey  &r.  The  marriage  was  hadj  Sir  G.  8« 
lh'*^8*^*L  ^^^  before  any  fetdement  of  the  800 1.  per  ann.  but  the  1200I, 
ye^r  ^  ^  P^''  ^^^*  ^^  fettled,  as  agreed,  foon  afcer.  The  wife  died  witheut 
fliould  be  no  ijfue ;  F.  brought  his  bill  for  the  3000  U  per  aim.  Lo^d  Chancellor 
prejudice  to  (j^j  j^  j^  appeared  that  there  was  no  defign,  furprize,  or  unwary 
:^^^^t  wording  the  articles,  and  that  the  plaintiff  was  to  do  the  precedent 
his  own  aft ;  that  this  article  was  penned  in  a  different  manner  from  the  oth^r 
time  for  d©-  articles^  becaufe  the  other  things  therein  mentioned  had  a  time  pre^ 
^nVtJimk'fi*'^  for  doing  them  \  but  there  was  no  determinate  or  fix'd  time  for 
ny  ezpref.  fettling  this  3000  /.  per  ann.  for  that  was  to  be  after  the  purcbafi 
^on»  of  tiui  and  fettlement  of  800  !•  per  ann.  and  'twas  uncertain  when  that 
Sir  G^T  ^^^  ^^  ^^^  ^^  ^^^^  "^^  appear  that  the  parties  came  to  a  new 
wtrt^vrnA*  agreement^  or  difpejtfed  With  the  performance  of  the  articles  on  the 
and  were  in-  part  of  the  plaintiff,  but  'twas  a  condition  precedent  which  can't  be 
KpUinUTi  diQ^enfed  with  in  equity.  If  the  articles  had  been  fo  penn'd  that 
counfdto  each  party  had  depended  on  the  mutual  covenants  of  each  other^ 
be  in  nature  there  might  be  fome  colour  to  relieve  the  plaintiff,  becaufe  in  fuch 
?onl^w^'  ^^^  ^^  father  might  have  recover'd  damages  at  law,  without 
the  per-  aver/ing  the  performance  on  his  part,  but  otherwife  where  a  cove- 
formance  of  nant  is  penn'd  by  way  of  condition  precedent  fo  as  no  a£tion  lies  at 
|^**PJJ[^®^  common  law,  without  averring  performance.  'Tis  true,  if  the 
menfrbut  plaintiff  bad  fuch  2^  legal  advantage  by  the  penning  this  covenant^ 
lord  Chan-    perhaps  thiS  court  would  not  hs^ve  reftrain'd  him.     Had  the  wife 

S'b*'Nofih  ^^^^  i^'^^Hy  ^^  ^ft  'J'*^*  ^^^^^  might  have  been  fome  ground  for 
Ch.Y  and  reliqf,  becaufe  the  equity  of  tbe  contra^  bad  been  Jiill  fubjffiingy  but 
MoDu^uc  as  it  is,  the  whole  reafon  of  the  contrail  is  diilblved,  and  the  plain* 
r  ^'red  t' •  ^*^  fuffers  not  any  lofs,  but  only  the  difappointment  of  his  reafon- 
opinions  '^^'^fonable  hopes  and  expe<5(ancy.  The  bill  was  difmiffed.*  Fin.  R, 
againii  the   445.  Pafch.   32  Car,  2*   Lord  Feverfbam  v,  Watfon  and  Sands, 

plaintiff; 

becaufe  what  was  to  be  done  was  in  nature  of  a  condition  precedents  and  ought  to  have  been  wholly 
done  before  defendant  was  obliged  to  do  what  was  to  be  done  on  his  part.  ■  Sicin.  287.  S.  C*  cited 
per  Hutchin9  commiflftoner,  at  follows,  via*  That  upon  the  marriage  of  a  dsiughter  of  Sir  Geo.  Sands, 
the  late  £.  of  Fevcrlham  was  to  have  b^  agreepnent.  3000I.  per  ano.  when  the  prefcnt  brd  Feverihaai 
fettled  acool.  per  ann.  for  a  jointure  \  the  etlate  in  pofTeflion  of  the  lord  Feverfham  was  nothing  buC 
Holdenby,  which  is  about  800  i.  per  ann.  but  he  had  penfions  in  Ireland  to  commence  in  fucuro. 
which  being  fold  would  amount  to  what  would  purchafe  2000 1«  per  ann.  The  marriage  took  efied, 
and  afterwards  the  J^d.  Fcverjham  was  upon  treaty  to  Jel^  b'n  fenfiQtu^  in  ordtr  to  tbe  furcbajing  an4 
fftthng  the  1000 1.  per  ann.  the  then  lord  FeverHiam  hearing  of  it  told  him,  that  thejc  penfions,  no^ 
being  m  pofS-ffion,  they  would  not  fell  for  fo  much  as  when  they  came  into  poneflfton,  and  fo  advifed 
kiffi  not  to  part  with  tbemyct  \  and  he  accordingly  foreborc,  and  then  his  wife  dies  \  and  the  then  lor4 
Fcv«r(ham  dies  $  and  the  prefent  lord  FeyeHham  prefers  his  bill  againft  Mr.  Yfatlbn  who  married  the 
other  fifter,  and  was  the  daughter  and  heir  of  Sir  Geo.  Sands ;  And  it  was  decreed  in  B.  R.  and  after- 
wards affirmed  in  t^e  Houfe  of  Lords,  that  the  lord  Feveriham  fliould  have  an  execution  of  the  firft 
agreement,  and  that  this  -u-^s  a  difpenfftio^  i^  Sir  Ceo.  Sfmds  of  the  agreeq^en^  for  the  prefent,  which 
fhould  not  prejudice  the  lord  Feverflian^. 

•»[   92    ] 

Conditions  6,  Cpnditions  fuhpqucnf  netd  not,  be  literally  perfarnudy  wber^ 
that^we^to'  ^^^^  ^^^  '^  devefi  an  eJlatCy  but  equity  can  only  relieve  againft  con- 
defeat  an  ditioiis  fubfeqyent,  where  there  can  be  a  compenfation  in  damages^ 
e.hteare     Per  Fin,  C.  Vern,  R.  83.    Mich.  1682;.     Popham  v.  Bampfield/ 

lint  favour- 
ed in  law.    And  if  the  condition  beecmes  impcJfihU  by  tbe  aS  of  Gody  the  eftate  (hall  not  be  defeated  or 
forfeited,  an^l  a  court  of  eijuity  may  relieve,  to  prevent  the  oerefting  of  an  eilate,  but  not  to  give  an 
eftatc  that  never  vefted.     Per  Holt  Ch.  J.  2  Vern.  339.  Hill.  1697.  in  cafe  of  Gary  v.  Bertie.         y 
S.  r .  |>y  HcK  ^'hf  J-  V^  Mod.  1S3.  in  cale  of  Berty  v.  Falkland,  b.  C.  in  Caoc, 
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7.  A.  devifed  lands  to  B.  and  C.  in  truft  for  J.  S.  m  con£im  that  i%  Mod. 
the  father  of  J.  5.  Jh^uld  fettle  on  J.  S.  2  thirds  of  the  eftate  fettled  ^^^^  S-C. 
hy  the  grandfather  on  the  father  \  the  eftate  fettled  by  the  grand- Hyjjch.j. 
^herwas  6000  L  per  ann.    The  father  devifed  all  his  eftate  toastheca'fe* 
J.  S.  but  fubje£k  to  debts  and  legacies,  but  in  efFeift  made  no  fet-  of  ^oph«m 
dement  otherwife  (for  tho*  he  made  one,  yet  'twas  with  power  oi]^^  ^l^^ 
revocation,  and  he  adually  did  revoke  it.)  North  K.  decreed  that  it  thus,  m. 
if  on  reference  to  amafter,  itihould  appear  that  after  debts  &c.  *'^^'/"» 
paid  2  thirds  remained,  that  'twas  a  good  performance,  and  on  re-  ^^^  l„c'/!ii 
hearing  (aid,  the  difference  was  whether  this  cafe  lay  in  compenfation  dithm  be 
or  not,  for  where  arecompence  can  be  made,  this  court  will  re-^«*'''^''» 
lievc  againft  fuch  a  condition,  and  declared  if  a  compenfetion  was  ^/^fr^^Jj^ 
made  hy  the  wil/^  he  would  relieve  an;ainft  the  breach  of  the  con-  his  heir.  He 
dition;  but  if  a  fufficient  compenfation  was  not  made,  he  would  ^^^^^  not  do 
then  confider  fiirther  of  it.     Vern.  79.  pi.  73.  Mich.   1682.  i>^^^^^il^,', 
167.  pi.  159.  Pafch.  1683.     Popham  v.  Bampfield.  /aWx  to  tht 

njahe  of  t 
thirds  to  defcendy  and  this  was  held  in  equity  to  be  a  Aificient  pcrforiBance  of  the  wiU.     Becaufe 
th*  tejtator'i  dcfign  was  fatisfied  thuehyt  it  bein^  to  make  Sir  F.  P.  a  good  huiband  to  provide  for  hit 
fofbrxty. 

8.  Devife,  that  if  his  daughters  Jhould  releafe  to  his  heir  their 
right  to  certain  lands,  he  gave  them  2000  /•  a-piece  on  condition  they 
Jhould  releafe  &c.  The  land  to  be  releafed  was  not  worth  500  L 
One  of  the  daughters  died  before  any  releafe  given ;  ferjeant  May*- 
nard  urg'd,  that  there  Mras  a  difference  between  a  condition  in  the 
giving  a  portion,  and  a  portion  given  upon  condition ;  for  that  in  the 
former  cafe  the  portion  never  ariies  unlefs  the  condition  is  per- 
formed ;  the  furviving  daughters  brought  a  bill,  which  was  dif« 
mifled  by  lord  C.  Nottingham  \  but  on  a  review  and  a  demurrer 
North  II.  inclined  to  over-rule  the  demurrer,  and  iaid  that  in  all 
cafes  where  the  matter  lies  in  compenfation^  be  the  condition  prece- 
dent or  fubfequent,  there  ought  to  be  relief;  and  by  agreement  the 
figning  and  inrolling  the  decree  was  fet  aiide,  and  the  caufe  to  be  [  93  3 
heard  de  integro.  Ytrn.  222.  pi.  221.  Hill.  1683.  Hay  ward  y» 
AngelL 

9*  One  having  3  daughters,  devifes  land  to  his  eldeji^  upon  con* 
dition  that  Jhe^  within  t  months  after  his  deaths  pay  certain  fums  to 
her  2  other  Jtfters^  and  if  Jhe  failed^  then  he  devifed  the  land  to  his 
/£cond  daughter  on  the  like  condition  &c.  The  court  may  enlarge  the 
time  for  payment,  tho*  the  premiiTes  are  devifed ;  and  in  all  cafes 
that  lie  in  compenfation^  the  court  may  difpenfe  with  -the  time^  tho* 
even  in  cafe  of  a  condition  precedent*  2  Vern.  222.  pL  202.  Pafch* 
1 691.  Woocunan  v.  Blake. 

10.  If  an  eftate  is  to  veft  on  the  intermarriage  of  A.  and  B.  and 
the  condition  becomes  impoJRhle  by  the  a£l  ofGod^  as  in  cafe  A.  had 
died  within  3  years  limited  for  the  marriage,  or  foon  aftqr  the  death 
of  the  teftator.  Holt  Ch.  J.  thought  the  eftate  would  never  arife, 
and  that  there  would  be  no  relief  in  that  caie.  2  Vern.  340.  Hill. 
1697.  in  cafe  of  Gary  v.  Bertie. 

IX.  Where  a  conclitron  is  precedent  to  the  vefting  of  an  eftate,  xVern.j-j^, 
chancery  caimot  relieve  in  cafe  o(  non-^performance ;  otherwife  ins.c  &s.p' 

H4  cafe-"M^^ 


93  tfotdlitfott* 

i*s  p'  b  *  ^^^^  ^^  zfiffffturi  for  tvbich  a  valuation  can  be  made  and  compeifi 
HoJtCh.J.  'ation  giiren.  I  Saik,  231.  pi.  10.  Hill.  9  W.  3,  in  Cane  Berde 
•^2  Ve/n/  V,  Falkland. 

^^.Popham  ; 

T.  Bamiieldy  S.  P.  u  to  the  iwiling  per  Finch  C,  who  faj$  xt  was  fo  niled  in  lord  JTcverihain^s  cafii 

hercy  tbo'  the  lonU  afceiwarda  reverfed  that  decree. 

12.  A  feifed  in  fee  having  diree  daugbcers,  devifid  to  truftges  U 
convey  to  the  eldejly  ifjhejhaitpay  6000  L  to  her  %JxjUrs  in  6  months^ 
and  if  flic  dall  not,  dicn  gives  the  like  pre-emption  for  the  fame 
time  to  the  2dy  and  if  flie  (hall  not  to  the  3d ;  the  money  mufl:  be 
paid  pundiually  at  the  time,  and  equity  will  not  enlarge  it.  MS, 
Tab.  February  7th  1 705,  Mafton  v.  Willowghby, 

13*  I  give  and  bequeath  to  £•  V.  lOoi.  to  be  paid  him  within  6 
months  after  he  /hall  have ferved  his  apprenticejhip\  hi  ran  away  from 
bis  apprenticejhip  and  died  \  the  queftion  was,  whether  the  legacy 
•  was  to  be  paid  to  his  reprefentative  ?  decreed,  that  Atferving  ap^ 
prentice/hip  is  not  the  condition  annexed  to  the  legacy,  but  onfy  an 
appointment  when  it  Jhall  be  paid,  and  the  rather,  for  if  £•  V..  hM 
died  before  expiration  of  his  apprenticeOiip,  his  reprefentative 
would  have  been  intitlcd  to  the  legacy.  MS.  Tab,  July  26,  17I2« 
Sidney  v.  Vaughan* 

14.  In  a  marriage  fettlement,  a  power  was  lodged  in  truftees  to 
raife  3000  /.  for  a  daughter,  to  be  paid  her  at  the  age  of%\,  or  daf 
of  marriage,  which  Jhould  firfi  pappen^  when  C  and  his  wife  Jbndi 
'  die  without  ijpie  male,  and  in  the  mean  time  an  100  i.  per  ann.  to 
be  paid  her  tor  her  maintenance  j  rciolved,  per  lord  Ch*  Cowper, 
upon  the  authority  of  the  duke  of  Southampton's  cafe^  that  the 
'  words,  when  C.  and  bit  wife'  ihould  die  without  iilue  ma]e» 
amounted  to  a  condition  precedent;  and  that  die  time  of  railing 
the  portion  did  not  commence  when  one  of  them  fliQuld  be  deac) 
without  iflue  male^  and  the  other  be  tenant  in  tail  after  poiHbility  of 
ilFue  extindt,  but  when  both  ofihemjhould  be  dead  without  ijfue  n^le^ 
10.  Mod.  314.  Pafch.  i  Geo.  i.  Champncy  v.  Champney. 

J  5.  Equity  will  not  relieve  againft  the  breach  of  a  condition  pre*^ 
cedent  where  the  damages  accrued  are  contingent,  and  cannot  be 
eftimated.    MS.  Tab.  1723.  Sweet  v«  Anderfca* 

[  94  ]  (^)  What  fliall  be  faid  a  Condition  f^gainji  Law^ 

[  And  Pleadings^  ] 

See  Tit.  Si-  [i.  T  F  the  condition  of  an  obligation  in  which  A,  is  bound  to  B. 

»ony  (F)  1  i5^  that  whereas  A.  in  a  fliort  time  is  to  be  prefented,  infti- 

tuted,  and  inducted,  to  the  church  of  D.  if  A.  after  his  adniiiTion, 
iiiftitution,  and  indudb'on  to  it  at  all  times  upon  requeil  of  B.  his 
executors  or  adminiftrators,  reftgm  thejaid  re^ory  and  church  to  the 
ordinary  or  guardian  of  the  fpiricualities  for  the  time  being,  by  which 
S.  his  heirs  or  ajfigns,  patrons  of  the  faid  church,  moy  prefent  de 
novo  to  the  faid  church,  difch^rged  of  all  the  charges  and  incum- 
brances made  or  fuft'cred  by  A.  this  is  a  good  coudition  of  itfclf 
without  averment  that  it  v:a5  for  afmoniacal purfcje,  A^iich.  14  Car. 

.    betweea 


i  M  8  •     - ' 


between  Cany  and  Tn  a^udgtd  upon  t  deoMtcrer.  Intraciir  tfilU 
13  Car.  Rot.  445b  And  anodier  aclk>n  betwcea  the  fame  partiesi 
adjudged  the  £une  term,  upon  the  like  condition.    IntraturHilL 

13  Car.  Rot.  438.  43a.]  ^  .      •  •     . 

f2«  So  if  the  condition  of  fuch  obligation  be^  that  he^  afiir  tnflU  Set  Tit.  SS« 


^KAtffi  and  inda^ion  into  the /aid  churchy  flmllat  aUtinus  after  erdi-  ^^^  (^) 

^rUy  te  rMent^  and  ferving  the  cure  of  the  fiud  benefice>  without  l^^  Jl 

aifence  by  80  days  in  any  one  year  during  the  time  he  (hall  be  par-  "Wood  and 


fon  of  the  laid  church }  thit  is  a  good  condition  without  any  aver^  ^enom 
ment  taken  to  be  for  znyjbnmiacal  purpofe.    Mich.  14  Car,  B*  R,    ^* 
between  Carey  and  Teo^  adjudged  upon  demurrer,    Intratur  HilL 
13  Car.  Rot.  444.} 


[3»  If  die  iheriff  of  a  county  makes  B,  his  tmdermjhtrij^  andMo.t$$. 

:es  a  covenant  from  his  under*(berifFy  that  be  will  not  ferve  ex^  f^  '  i75- 

ecutions  without  bis Jpecial  warranty  this  is  a  void  covenant,  becaufe  cordingiV. 


takes  a  covenant  from  his  under*(berifF,  that  be  will  not  fe 

ecutions  without  bis Jpecial  warranty  this  is  a  void  covenant,  I 

it  is  suDunft  law  and  juftice,  in  as  much  as  when  he  is  made  under-  But  fee  1% 

iheri£^  he  is  liable  by  the  law  to  execute  all  procefi,  SS  well  9s  the  «n<ter-iheiW 

flieriff  is.     Hobart*8  Reports  18.   Tr.  ij  Jac.  B.  R.   between  \^^l;^ 

flarton  and  Syms^  per  airisaB.l  ^  tfaeit. 

4.  If  W.  be  bound  in  a  hcnd^  that  if  he  recuvirt^gaitift  P.  certain 
Jands  at  the  cofts  of  J.  N.  that  then  he  Jhall  iffeof  thefaid  %  N.  the 
bond  is  void,  and  the  plaintiff /hall  not  recover;  per  BelL  Con« 
trary  it  feems  of  z  condition  impojftble*  Br.  Obligation,  pi.  It.  cites 
42  E.  3.  6. 

5*  A  man  was  hound  to  anodier  that  he  Jhoutd  not  ufe  his  art  in 
2).  fuch  a  vill^  by  a  certain  time.  Hull  faid,  if  the  plaintiiF  had 
been  prefent  he  fliould  go  to  prifon ;  the  caufe  feems  to  be,  becaufo 
the  bond  is  againft  law.  fir.  Obligation,  pi.  85.  cites  2  H.  5.  5. 
uad  Fitzh*  impriibnment  14. 

6*  Bond  tofave  barmlefs  againjl  allmen^  or  againft  all  the  world, 
IS  void.     Arg.  Godb.  212.  cites  8  £.  4.  13.  2  H.  4.  9.  7  H.  7. 

7.  The  under^-marlbal  took  a  bond  of  one  in  execution,  and  of  a 
ftranger,  to  indetnnify  from  ef capes j  and  then  he  let  the  priftmer  at 
large.  The  court  agreed,  that  the  condition  was  againft  law,  and 
the  ohiigatipn  void  by  the  ftat.  23  H.6.  cap.  to,  though  the  marfhal 
is  not  named  therein.  Cro.  £•  66.  pL  22.  Mich.  29  &  30  £Iiz. 
B*  R.  Bracebridgc  v.  Vaugban. 

8.  A  bond  was  conditioned^  that  if  the  obligor  Jhall  from  hencoforth^ 
during  the  naturpl  lives  of  him  and  thefaid  A*  account  of  tijiy  and 
maintain  the  faid  Aice  as  his  lawful  wife^  to  all  conftruftions  and 
purpofes  &c.  then  this  obligation  to  be  void,  or  elfe  to  ftand  in  full  . 
force.  The  dckndfint  pleaded^  Utax  before  the  faid  J,  was -efpouftd  to   [  95  J 
bimj  fhe  was  married  to  one  HawUy  who  isJltU  livings  and  therefore 

the  defendant  could  not  ufe  and  maintain  her  as  his  lawful  wife\  and 
upon  demurrer  the  whole  court  held  tbe  juftificauon  good,  b^ecaufe 
the  condition  was  againft  the  law  of  God,  and  fo  the  obligation 
void  ;  and  that  he  is  not  eftopp'd  by  calling  her  his  wife  in  the  ob« 
ligation  to  plead  this  fpccial  matter.  Mo.  477.  pi.  683.  Mich.  39 
k  40  Eliz.  Prat  v.  Phaniier. 

•  9.  Condition  was,  that  the  ohYigor  Jhonid  he  alwavs  ready  to  give 
(vidence,  s^nd  iefiify  the  truth  in  any  of  the  queens  courts^  in  all 

5  things 


95  CotOiitfen^ 

ibingf  vAich  flmU  bi  imanded  rfhim  on  the  part  ^fiht  Align  ^  u^m 

rtafonabli  requeft^  and  bis  charges  borm ;  and  that  ne  Jhould  not  hurt 

or  ntdangiTy  or  nmUft  the  obUgu  in  his  lands  or  goods  by  reafon  of 

any  thing  whatfoe^en    Upon  a  demurrer  the  coujrt  held  the  condi* 

Cion  good,  and  not  againft  law;  for,  as  to  the  firft  part,  if  he  had 

not  been  obliged  thereto^  he  is  compellable  hy  the  law ;  and  the  laft 

part  fliall  be  intended^  that  he  Ihall  not  burtj  &c.  tortioujfyj  but  is 

not  to  reftrain  him  from  purfuing  the  obligee  for  felony,  or  upon 

any  other  juft  caufe.     Wherefore  it  was  adjudged  for  die  plaintiff 

without  argument  Cro.  £•  705.  Mich.  41  &  42  £liz.  B.  R.  Dob- 

fon  V.  Crew. 

l^ntJTarJtn      lo.  Bond  tojhiriffto  hi  a  true  prifonery  or  to  pay  for  his  eating 

0/thcFi*ei  ^^  drinking^  the  corididon  is  whdly  void.     10  Rep.  xoOt  b*  Mich. 

Uccof/T//- 10  Jac.  m  Beawtage'6  cafe. 

mlnfitr  may 

take  boa4  for  diet*  9t^  Het.  146.  Harris  ▼•  Lea. 

It.  If  zflkrijfpkes  a  bond  for  a  point  againjt  the  23  H.  6.  and 
alfofor  a  Su  dtbty  the  whole  bond  is  void.  Hob.  14.  pi.  25.  Tria. 
12  Jac*  in  cafe  of  Norton  v.  Symmes, 

I9U  Bond  to  Jberiff  for  fees  before  he  bad  dene  his  office  is  void  for 

that  very  reafon.    A(§udged.  .  Lat.  20.  Pafch.  2  Car.  £mpfon*s 

cafe. 

Jo.  341  pi.       I  J,  Condition  to  pay  money^  if  obligee  will  procure  him  to  be  rec-' 

i'dJ^^^  /«r  rfa  churchy  is  unlawful.    Cro.  C.  361.  Pafch.  n  Car.  B.  R. 

Maduiiey.  ^fackaIlar  V.  Todderick. 

S.  C.  ad- 
judged accordinglyi  and  fo  a  Judgment  gtTen  la  the  court  of  the  Tower  of  l<ondon  was  revericd. 

Thedefovi-  j^  A  gift  or  dcvife  on  condition  not  to  marry  \  yet  the  donee 
*ut  abwi?  ^^^  ^*^^  ^^  ^  benefit  of  the  gift,&c.  as  if  no  fuch  condition  was 
in  fuita'  annexed  thereto.  But  had  it  been  not  to  marry  any  of  fuch  a  toum^ 
gainft  the    it  would  be  good.    Arg.  2.  Show.  352.  Pafch.  36  Car.  ^.  B.  R. 

plaintiff, 

having  manied  her,  that  promifed  not  to  marry  without  the  confent  of  friends  |  ordered  not  to  pro^* 

ceed.    loch.  8S.  cites  31  £lis.  Pearey  t.  Bardc^. 

ComK  111.      15,  A  bond  was  conditioned  not  to  buy  Jheep*s  feet  of  any  but  A^ 

dic^court  ^^  ^*  ^^  ^^^  ^^  ^^y  ^^^'fr^^  ^  quantity.  This  is  plainly  reftrio* 
was  dearly  tive  of  trade  and  void.  Show.  %  Pafch.  i  W.  &  M.  Thompfon 
of  opinion    y.  Harvcy. 

that  it  tend- 
ed to  a  monopoly,  and  gave  judgment  for  the  defendant. 

Comh.  i«2.  j5.  There  is  a  difference  between  bonds  void  by  JlatutCy  and 
by  HStCh!  ^^^^  which  are  void  by  common  lawj  becaufe  of  the  unlawfuluefs  of 
j..^_s.  p.  the  condition ;  as  a  bond  not  to  profecute  a  felony  and  in  the  latter 
perPowci  J.  cafe  an  averment  that  the  bond  was  given  upon  an  unlawful  condi- 
jVcafe^of  ^  tion  may  be  good,  if  it  be  consent  with  the  condition.  Show.  2« 
HacketT.  Pafch.  I  W.  &  M.  Thompfon  V.  Harvey. 
Tilly.  17,  Bond  to  inforce  marriage  ordcr'd^to  be  delivered  up,  for  that 

marriage  ought  to  be  free.    2  Vcrn.  J02.  pi.  97.  Trin#  16S9.  Key 

v.  Bradihawt 

i8-  In 


ConUtton.  .94 

18.  In  debt  on  bond  t>y  adminiftratrix  of  a  fkmS^  it  did  n^  ap^ 
fear  either  in  the  writ  er  declaratien  that  he  was  lheriff\  for  the 
words  nuper  vicecemte^  fsTr.  were  omitted  \  the  defendant  pieaded  the 

Jiatwte  that  the  hend  was  taken  celere  efficiij  &c.  The  plaintiff  in 
her  replication  fet  firth  a  latitat  brought  againft  W,  R.  and  the  r/« 
turnj  and  the  arreft  by  her  intejlate  adtunc  vie.  ^c.  and  the  bond 
given  fir  appearance^  &c.  Upon  demurrer  it  was  refolved  that  die 
writ  and  declaration  were  ill,  becaufe  the  plaintiff's  inteftate  was 
not  therein  named  nuper  vicecom*  &c.  i  Lutw.  619.  Mich.  13 
W.  3.  C.  B,  Prince  v.  Compton, 

19.  A  bond  conditioned  to  commit  maintenance  is  void.    Arg.  if  • 
Mod.  93.  Mich.  5  Ann.  B.  R. 

20.  A  bond  tofave  B,  harmlefsfrom  an  unlawful  aif  already  done  ^^ »  >  S<^ 
is  not  void,  but  is  an  undertaking  to  bring  him  off;  per  Holt  Ch.  ""^^^  ^ 
J.  II  Mod.  93.    Mich.  5  Annae    B.  K.   in  cafe  of  Hafket  y^blnMs 

TiUv.  frmaUtU 

^  illtbinpi 

h^ve  dome^  /or  that  is  no  tncoaragement  for  me  to  do  any  more  ill  anions ;  lut  you  are  mot  to  (ave 
me  harmlefc  from  all  tbt  ill  aSlont  which  IJhall  do^  tor  that  is  an  encoorageme&t  to  me  to  4o  ill 
(hio^Sy  which  is  againft  the  law|  per  Holt  Ch.  J.    Holt*i  Rep.  203.  in  cafe  of  HacketT.  Tilly* 


21. Bonds  rejlralntng  aman  as  to  the  exercife  of  his  trade  have  been  ^*/]*"*  * 
held  void :  hut  a  prom^e  upon  confideration  has  been  held  good.  See^  J*^^ 
Tit.  Adlions  (T)  pi.  6.  &  Tit.  Trade  (F).  promife.iT 

tnttrtd  iMtm 
tpOM  a/airf  juft,  and  reafonable  conitderatiooy  and  with  no  iU  intention,  it  is  good^  and  the  diSerenoe 
is  between  thofe  fa  enter*d  into  and  fiich  as  are  upon  na  cwfideration^  or  m  viciout  our,  whether  it  1)6 
by  boody  covenant,  or  promife,  the  former  will  be  good,  but  the  latter  void ;  and  cho*  fuch  bonds^ 
containing  no  reafon  or  copiideratioo,  u  void  prima  ncie,  yet  where  the  condition  affirms  a  jujl  and 
fmhr  reafiUj  (he  bond  is  good  until  tl^t  reafon  can  be  lalilfied }  and  therefore  a  bond  reftrainiog 
trade  *  all  over  England  is  void,  becaafe  fome  place  may  be  found  not  to  the  prejudice  of  the  obligee* 
lo  Mod.  130.  adjudged,  Michell  Vt  Reynolds.  Ai  an  apprtntite  taken  without  momey  nuy  be 
bpood.to  pay  a  reafpnable  Turn  of  money  \n  cafr  fbt  infiruH  otberip  or  fet  up  withia  half  a  Mtlt  ofhtr 
miftrtft.  Wood*s  Inft.  jt.  cites  anno  1727  in  parliament,  Chcefman  v«  Nainby*  MS.  Tab.  S.C. 
the  bond  was  not  to  exerci|e  the  trade  withia  half  a  ta^  of  the  plaintiff,  and  held  good,  the  confidera- 
tion being  recited  on  the  bond. 

*  But  within  fuih  a  dijianct  efhis  mafter  is  a  good  agreement.    Ibid.  138. 


(X)  What  condition  fhall  be  faid  againji  Law  i  and 

what  fliall  be  void.     And  e  contra.  seeiu)s.p. 

[i.  /"^Onditipn  of  an  obligation  to  releafe  and  fet  over  an  office  fir  ^^'^^^^^ 

V>*  the  v^r  in  Calais  to  whomfoever  he  pleafes\  the  obJigatioa  ri^'i^'l'* 
is  void ;  but  tl^ere  the  principle  cafe  is  to  whom  it  ihall  pleaie  the  4. 14.  s.  c. 
lieutenant ;  and  it  fe^m^  this  is  gqodj  bu(  Br,  intends  the  obligee.  ^  s-  ^«  a^* 

vrTT^Trl  *»•  •        mittei.— — • 

JSl*..  4.  I5.J  Br.  Lieu  pi. 

31.  cites  S,  C.  Be  S.  T.  admitted- 

[2.  Condition  to  renounce  an  adminljiration  is  good.     15  E.  ?'•  Cortdj, 

.\f.-i'  o  ^         tions,pl.6i- 

4»   3^' J  ,  .  ...  .         .  cites  S.C. 

[3.  Condition  to  do  a  thing  which  will  be  maintenance  is  void^  as  Cart.  229. 
to  lave  J.  hs^rmleis  from  fuch  an  appeal  of  robbery  that  B.  hath  aio^Mich. 
?§aiiift  him  i  this  i»  againft  Uvf.     18  E.  4-  28.]  l&^u 

ced  per  Cur.  in  cafe  of  Pearfon  v.  Humoi* 


^7  ConUitfott* 

•Br. Con-  ("4,  Tht  condition  of  an  obligation  was,  that  iftk^  Mlges  in  an 
f^^'  ^'*  a^iM  in  the  name  of  C.  recovers  agctin/i  R.  at  the  cofis  <f  the  obligee^ 
3/c.  f  Br,  CJhould  infeoff  him  of  the  land*,  and  if  h^  does  not  infeofF  him,' then 
CoQdicbn,  Ac  ohligorflyall  he  hound  by  the  obligation  f  j  20  /•  This  is  a  condi- 
l^'c  &s^  tion  againft  the  law;  for  it  is  maintenance  *  42  E.  3.  6.  b.  Quaere 
tdxiiitted'  '  hut  after  f  23,  the  condition  is  admitted  good  j  for  die  defendant 
good.— ^   had  other  matter  to  help  him.] 

FitZu.Barrc>  ^ 

fl  90.  cites  S,  C.  accofdlogly, 

^■^'^"v  [5.  ^  /#«/Jt  granted  by  the  clergy  to  the  king,  provifo  that  n$ 
♦  Foi.  418.  ^^wj;,  (*j  ^^^^  jj  indited  in  the  court  of  the  king  fiall  pay  any  fine  i 

Sce^N)7L  ^'^^  ^^  ^  ^^^  ^^^  ^^  ^^  ^^  difchargod  of  the  tenth  \  and  a  good 
a*  s.c,    '  provifo,  21  E,  4.  46,] 

[6.  Leafe  for  life  upon  condition  that  if  the  lejfee  marri$s  without 
iicencey  he  fhall  re-enter,  is  a  good  condition.  43  E.  3.  6.] 

7.  When  a  condition  is  void  by  the  maxims  of  the  lau'y  'tis  as  fully 
void  to  every  intent  as  if  it  were  made  void  by  ftatute,  Do<^.  and 
Stud,  L,  I.  Cap.  24* 

8.  Bond  for  appearance  on  attachment  out  of  Chancery  is  void, 
becaufe  the  defendant  was  not  bailable  on  the  attachment.  3  Le« 
2o8>  pi.  269.  Mich,  33  Eliz,  C,  B,     Bland  v.  Riccards. 

ft  C,  133.  g^  Bond  by  a  b<iron  with  condition  to  infeoffhis  wife^  The  con^ 
cafe  of*  *°  dition  is  void  and  againft  law,  becaufe  it  is  contrary  to  a  maxim  ift 
Browning  v.  law,  and  yet  the  bond  is  good.     Co*  Litt,  206.  b, 

Beefton. 

^ar.  i9».  10,  Obligation  by  hufbandman  not  to  fow  his  land,  is  againft  the 
4rg.  s.  p.  common  law.    Per  Curiam,  n  Rep.  53;  b.  Mich,  12  Tac, 

of  a  cove-  *     -'*'  •' 

fane  cites  7  £•  J.  65.  [b,  pi.  67.  per  Pam.] 

II.  The  baron  enter'd  into  a  bond  conditioned  not  to  Jell  its 
wife's  apparely  and  in  debt  brought  thereupon  it  was  objcdced  that 
thjs  was  againft  law,  becaufe  it  is  contrary  to  the  liberty  of  the 
baron ;  but  Coke  Ch.  J.  held  it  clearly  good.  Roll*  Rep*  334.  pU 
43.  HiU.  13  Jac.  B.  R.  Smith  v.  Watfon. 
Co.  LUf.  J  2.  If  a  baron  binds  hin^elfto  a  ftranger  to  fay  20  A  a  year  to  his 

xo6.b.s.P.  ^jjr^^  ^1^  jg  g^^j  without  doubt i  per  Coke  Ch.  J.  Roll.  Rep.  334^ 

pi.  43.  Hill.  13  Jac,  B.  R.  in  cafe  of  Smith  v.  Watfon. 

J  3.  If  in  cafe  upon  23  H.  6.  1 3.  or  the  ftatute  of  udiry,  the 

condition  of  the  bond  (hou)d  recite  fome  matter  that  makes  the  hoiui 

good,  yet  if  in  truth  the  contrail  were  ufuriousj  or  the  condition 

not  within  the  ftatute,  and  that  be  pleaded^  it  will  avoid  the  bond^ 

and  the  eftoppel  too.     Hard,  465.  in  pi.  3,  Trin,  19  Car,  2,  in 

Scacc, 

Lev,ft09.         IJL.  The  Jffwfi  of  Commons  had  voted  one  Wogan  gmlty  of  high 

Norfolk  V.   treajony  and  the  |daintifi  being  zferjeant  at  arms  attending  upon  the 

tnd"thotizh*  houfey  was  m  deir*d  tot  take  him  into  cujiody^  who  being  taken  into  cuf- 

thefnjranc  tody  by  viftuc  oTthat  warrant,  the  defendant  entred  into  this  bond  to 

at  armt  of    the  plaintiff,  conditioned  for  the  faid  JVogan^s  appearance^  who  did 

ofComirri '*^^  appear  J  and  hereupon  debt  being  brought,  the  chief  queftion 

is  not  within  upon  Q  dcmurrei  was,  whether  this  was  a  void  bond  or  not  ?     And 

the  4ut.  »3  p^r  Curiam  it  is  void  by  the  comnion  Lw,  for  it  was  tntred  into  for 

cafe 


eaTe  and  favour  of  the  prifoner ;  and  it  is  no  more  than  a  bond  to  a  j^  5.  ,^  ^^ 
(heritFto  anfwer  for  an  efcape;     And  here  Wogan  was  taken  into  hetJceia' 
cuftody  for  treafon^  for  which  he  could  not  be  bailed  \  otherwife  if  ^^^^  for  «»- 
It  were  for  an  ofFcnce  bailable.    Hard*  464,   465.   pL  3.  Trin,^^'^/ 
19  Car.  2.    Norfolk's  cafe.  /»r  rr«0«; 

and  tliit 
^ppein  upon  the  record,  it  Is  void  by  tlie  commov  ]a#.    i  Lev.  1109  Pafch.  19  Car.  *  a  ia  Scatc. 
Norfolk  V.  Etliot.  Raym.  61.  NoribikT.  Aylaer^  S.  C.  adjomatun  .  Keb.  391.  pi.  103. 

S*  C.  adjomatur. 

*  C  98  ] 

15.  A  bond  conditionM  U  perfirm  a  hye^Iaw  has  been  ruled 
naught,  ''per  Hale  Ch.  J.  obiter.  Raym.  227.  Mich.  25  Car.  2. 
B.  R. 

x6.  Bond  to  the  marjbal  to  be  a  true  prifoner  is  good ;  but  not  to 
receive  or  take  any  thing  of  advantage  or  profit  to  himfelf;  and 
that  if  h^  did,  the  bond  was  void  at  common  law.  2  Sajk.  438. 
Mich.  9  W.  3.  B.  R.  Anon, 

17.  A.  having  a  wife  who  lived  feparate  from  him,  afterwards 'ff^ch  bond 
courted  and  married  another  woman,  who  knew  nothing  of  the**'^**^", 
former  wife's  being  alive ;  l)ut  it  being  difcovcred  to  the  fecond  SJ^j  ^-.fe* 
wife  that  the  former  was  alive,  A.  in  order  to  prevail  with  the  t*  a  recom- 
lecond  wife  to  ftay  with  him,  fome  years  afterwards  gave  a  bond  to  r^^ce^iiirfi^ 
a  tniftee  of  the  fecond  wife  to  leave  her  1000 1.  at  his  death,  and  ;|I.v,'^ar.a'^^ 
dies,  not  leaving  afTets  to  pay  his  fimple  contradl  debts;  if  this  tie. eu  ..>i 
bond  had  been  given  immediately  on  the  difcovery,  and  they  had  .^^^^^^'^^^^ 
parted  thereupon,  it  bad  been  good;  but  being  given  in  trull  for  agoodb^nj. 
the  fecond  wife%  after  fuch  time  as  fhe  knew  the  fir jl  wife  was  livings  3  vvmi's 
SLTid  to  induce  her  to  continue  with  A.  this  was  worfe  than  a  voluntary  .Rep^34^« 
bond.     jWms'sRcp.  339.   pi.  88.    Mich.  1734.     Lady  Cox's ''' ^' ^' 
cafe. 

18.  Bonds  and  contrafts  to  procure  marriage  are  void.  '  See  Tit. 
\Iarriage  (I)  per  Totum  of  Brocage  bonds  for  prcc  jrhig  iparriages. 


(Y)   The  EfFca  of  a  Condition  againft  Law. 

[l.  TF  3.  flsoffhient  be  of  land  upon  condition  to  kill  J.  S.  this  con-  But  in  nfc 
-*•  dition  is  againft  law  and  void,   but  the  feoffment  is  good^  of  :i'a  oi/i- 
nai  not  made  void  by  it.    Co.  Litt.  206.  b  ]  f /^  "''*" 

*  J  lucn  a  Con- 

di "lion  the 
obligation  is  void  as  well  as  Che  condition.     Br.  Obligation,  pi.  45.  cites  z  £.  4. 2. 

[2.  If  the  condition  be  to  do  a  thing  againft  law,  the  obligation  Bt.  Dtttt^ 
is  void.  2  H.  4.  Q.  Co.  Litt.  206.  b.l  pi*  ^i-  cites 

Br.  CoiKfiUoot,  pi.  34.  cites  S.C-— Ficzb.  Obligation,  pi.  13.  cites  S.  C.  Br.  CbCgatiMi, 

ft.  to.  cieea  S.  C.  the  obligatioo  aad  conditiun  are  both  voiJ.--— Br.  Condition,  pi.  127.  cites  4  H. 
7. 3.  S.  Pf  by  Brian,  Ch.  J. 

[3.  Js  if  it  be  to  kill  or  rob  J.  S.  2  H.  4.  9.  Co.  Litt.  206.  b.l      B'-  C^^ndi- 

C!on«,pl.  34. 
tStesS.  C.  ■  Br.  Dettc,  pi.  51.  cites  S.  C— Fitrh.  Obligarlon,  yi.  1 3.  cites  S.  C.  and  t  E.  4. 

and  8  E.  4.  Br.  Conditions,  pi.  55.  cites  19  H.  6.  6^*  73.  76.  wb.fc  Markh«in  fays,  tfiatin  JtiCh. 
caiie  the  condition  19  void,  but  (he  obligation  iicgle.  But  Bru(>ke  fays,  Qu;ete  indej  fofhcl&ykit 
fteoks  chat  both  arc  fold. 

[4.  So 


^« 


Cdntiition. 


Br.  Condi-  (^  ^^  if  it  bc  i9  fave  harmlefs  a  fheriffif  he  ehtbizsdis  d  writ  Qot 
tions,pi.34.  he  hath  againft  him.  2.  H»  4.  9.3 

cites  S.  C. 

•——Br.  Dette,  H*  51*  cites  S.  C.-~Ficzh.  Obligations  pi.  13.  citdi  S.  C 

Br.  Cmdt<  [•j.  So  if  the  condition  be  to  fave  harmlefs  2L  fhcnf^/or*  thi  Misery 
^^"s^C^' of  cattle  taken  in  Withernam  to  one  of  the  parties^  for  the  (herifF  ought 
^Br.Dettc,to  keep  them  till  &c»  2  H.  4*  9^  Com*  *  Diverman,  64*  bi]    - 

^.51.  cites 

S.  C.  ■  FitKh.  Obligation,  pi.  13.  cites  S.  C.— S.  C.  cited  Hob.  14. 

*  This  is  mifprinted,  and  ihould  be  Ditc  v.  Man,  alias  Maaniogham^  where  it  is  cited  Vf 
Moyle  J. 

Bond  for  deliverance  of  goods  taken  in  'Witherntun  is  void.    Lev.  009.  Fafch.  19  Car.  1.  per  CUr. 
cites  2  H.  4*  9* 

C  99  ] 
The  law  [6.  If  the  Condition  be  for  doing  a  thing  that  is  malum  in  fey  this 

Sr?^^*  a  "  »^  "^'^^^  ^^  °^^*  *^  obligation  void.  Co.  Litt.  2o6»  b.]      • 

condition  againft  law  for  the  doing  of  any  a61:  that  is  malum  in  fey  and  a  condition  that  concerns  not 
amy  thing  that  is  malum  in  fe,  but  is  therefore  ofalnft  lawt  hecaufe  it  is  repugnsnt  to  the  fiatty  or 
againft  tome  maxim  or  rule  in  law;  when  therefore  it  is  faid,  that  if  the  condition  of  the  bond  be 
againft  law,  that  the  bond  itfelf  is  void,  the  commoh  opinion  is  to  be  nnderftood,  of  condition  againft 
law  for  the  doing  of  fome  ail  that  is  malum  in  fe  ;  and  yet  therein  alfo  the  law  diftinguifhes ;  as  if  k 
Aan  be  hound  upon  condition  that  htjhtitl  kill  J,  S*  the  bond  is  void  j  but  if  a  man  make  zftofmtnt 
upon  condition  that  he  ih^ll  kill  J.  S.  the  eftate  is  abfolute,  and  the  condition  void.  Co.  Litt.  ao6. 
b.^-*^.  P.  by  HoltCh.  J.  Comb.  246.  Pafch.  6  W.  &  M.  in  B.  R.  in  cafe  of  Carpenter  v.  Beer* 

Hob./i4.  7.  When  fome  covenants  in  an  indenture  are  void  by  the  common 
i^Ud\cd  ioT^^^'y  ^^^  Others  good,  an  obligation  made  for  performance  of  all  the 
aflatute  is  Covenants  Jlonds  in  force  forfuch  as  are  goody  but  not  for  the  others 
a  ftria  law ;  i^f  if  any  of  the  coveoants  are  void  by  fiatute-latu  the  obligation  fliall 
lutthccoua-jj^^^-j  for  all  the  other  covenants,  according  to  Colefhill's  cafe, 
vidcs accord- and  1  Vine's  cafe,  in  3  Rep.  of  Coke.  Mo.  856,  857.  pi,  1175. 
icgtocom-  Mich.  11  Jac.  relblved,  in  cafe  of  Norton  v.  Syms. 

mon  rcafon, 

:.nd  having  ma<ie  th  t  void  which  is  againft  law,  lets  the  reft  ftand^  as  is  14  H«  8.  fol.  *  15.'  1  Godb« 
3X2.  p!*  303.  5.  C.  adjomatur  «  but  Coke  Ch.  J.  fcemM  clear  of  opinion  that  the  bond  was  void,  and 
fuid  he  cor.ccived  it  had  been  Adjudged  before  in  B.  R.  in  the  fame  Norton^scafe  v.  Chamberlain.  * 
Brownl.  64.  S.  C.  andS,  P.  Med.  35.  pi.  85.  Twifden  J,  faid  he  had  heard  lord  Hobart  fay,  that 
f  lie  ftatute  is  Ikr  a  tyrant  in  I'uch  cal'es,  where  he  comes  he  makes  all  void ;  but  the  common  law  i& 
hke  a  nurfing  father  makes  void  only  that  part  where  the  fault  is,  and  prtfferves;  the  reft. 

•  Thisfeems  mifprintcd,  for  25.  27.  Br,  Faits,  pi.  37.  cites  S.  C. 

Cites  •  Co.  8,  All  the  inftances  of  conditions  againft  law,  in  a  legal  fenfe^ 
1^+  Palm.  ^^^  reducible  under  one  of  thefe  heads ;  ift,  Either  ♦  to  do  malum  in 
172.  Hob!  fc-i  or  malum  prohibitum,  idly,  To  \  omit  the  doing  of  fomething 
12.  Norton  \hSiX,\s  a  duty,  3dly,  To  Xencour age  fuch  crimes  and  omijfions.  And 
I'piteJui'it!  ^"^^  conditions  iis  thefe  the  law  will  always,  and  without  any  re- 
obligation,  gard  to  circumftances,  defeat,  being  concerned  to  remove  all 
1^.  Br. Tit.  temptations  and  inducements  to  thofe  crimes,  and  therefore,  as  in 
fcondi-''''''  ^^  '"^^-  ^^^'  ^  II  fcoftment  flxall  be  abfolute  for  an  unlawful  con- 
tons]  34  D  dition,  but  a  bond  void  5  and,  confequently,  where  a  u'/7y  may  be 
318.-  ''      '        ■    •     z-       -'  '•••        •.».-.        ,    ^ .,    .      .   ^   ,. 

Mod. 
cites  II 

Litt.  206.    nolds. 

216.  Peik. 

i'?9.Cai^.'e2Q.  2  Keb.  140.  153. f  Pa?.  172.  ritzh..i3.*-^»Bf.  Condition  34.aH*  4.  9^ 

Hfcb.  12.— I  IVik.  778.  I  Rc-p.  22.  a.  Hob.  12.  3  Cvo.  705* 

S.P. 


ConDitiott*  99 

{|  S.  P.  10  Mod.  134.  for  in  the  one  ctfe,  left  the  man  ihould  have  any  temptation  to  do  the  aft 
t)ie  uw  fecares  to  him  the  pofleffion  of  the  land  without  performing  the;conditiony  and  in  the  other 
frees  him  fiom  the  penalty  of  the  bond )  ib  that  the  law  has  the  fame  end  inidew  cither  wa/i  tb^  !• 
pceventien  of  the  h€L 

9.  Where  part  of  the  condition  of  a  bond  is  lawful  and  the  refl 
agamft  lawj  it  is  good  for  what  is  lawful,  and  void  for  the  reft  % 
otherwife  if  the  condition  be  ^tire*  MS.  Tab*  December  4th* 
1721.  Yale  V.  the  King. 

At  fnore  ^Conditions  againft  Law, /i/  Tit.  AAion  (T),  Officer 
and  Offices  (O.  3),  Sheriff  (T),  Simony^  Trader  Ufury,  and 
ether  proper  titUs. 

(Y.  2)  •Againft  Law  &c.    Void.    And  Pleadings.  [  100] 

J.  \/i'    Brought  debt  upon  a  tend  which  was  indorjed  upon  con- 

^^^  dition  to  pay  alefsfum  $  the  defendant  ^/r^^i  the  ftatute 
of  13  El}%,  that  allcevenantSj  controls  andbends^  made  for  the  en^ 
joying  of  leafes  madeofjpiritual  livings^  byparfons  ^c»  were  void^ 
and  averred  that  that  bond  was  made  for  enjoving  of  fuch  a  leafe  ; 
but  becaufe  the  condition  expreffed  in  the  bona  was  for  payment  of 
money^  the  juftices  held  it  clear  for  law  that  die  bond  was  good, 
and  out  of  the  ftatute ;  and  fo  it  was  adjudged.  Godb.  29.  pi.  38* 
27  £liz.  C.  B.  Macrowe's  cafe. 

2.  Where  the  condition  of  an  obligation  fliall  be  iaid  againft  the 
hw,  and  therefore  the  obligation  void»  the  fiune  ought  to  be  in- 
tended where  the  condition  is  exprelsly  againft  the'  law  in  expreft 
words,  and  in  terminis  terminantibus^  and  not  for  matter  out  tf  tbo 
oondition  5  agreed  per  tot»  Cur.  Le.  73.  pi.  99.  Mich.  29  &  30 
£Iiz.  Brook  v.  King. 

^•«  As  in  debt  on  a  bond  the  defendant  pleaded,  that  d^e  bond  was 
indorfed  with  fuch  condition,  viz.  Thsit  if  the  thijald  defendant 
King  fiaO procure  one  7. 5.  to  make  reafonable  recompense  to  the  plaintiff 
for  certain  beafls  which  he  wrongfully  took  from  the  plaintiffs  that 
then  &c.  and  hcfaid  infa£toy  that  the  faidj.  S.  hadjloten  thefaid 
beajlsfrom  the  plaintiffs  and  thereof  he  was  tndi£fedj  kc^  and  fo  the 
condition  being  againft  the  law,  the  obligation  was  void,^  upon 
which  the  plaintiff  did  demur  in  law.  Le.  73.  pi.  99.  Mich.  29  & 
30  £liz«  Brook  v.  King. 

4.  Bond  conditioned  not  to  give  evidence  againft  a  felon  Is  void  ;  S.  C.dtH 
but  the  Ackni^nt  muft  plead  the  fpecial  matter.    Le.  203.  pi.  28i.*^*"*'«>9- 
HiU.  31  Eliz-  C:  B.  Jonc's cafe.  '^^J^^^'J^ 

Watkinsi 
vhich  was  an  iSdoa  of  debt  upon  a  bond  ofiol,  tne  defaidaat  demanded  oyer  of  the  conJition,  which 
was,  that  the  obligee  fhould  not  hlmfelf  bring  any  evidence  at  the  ailizes  to  prove  tbc  a  cows  now  la 
^iiefiton,  between  one  Owen  Mafon  the  younger,  and  the  faid  Watkirs^  co  be  the  cows  of  the  faid  Wat- 
kins,  or  of  Robert  Gillo)  and  that  the  laid  G^o  iballfet  in  a  bill  of  ignoramus p  that  then  the  bond 
&oali  be  void.  The  defendant  pleaded  cuod  ipfe  do  debitoprgtd'  virtutejcripti  okligat"  frotdtS'  ontrsri 
noM  debet  i  be:aufe  that  one  of  tbc  faid  cowi  was  tha  cow  of  the  fald  Watkins,  and  the  other  of  the 
bid  Gillo  ;  and  that  before  the  bond^  Owen  Mafon,  jun.  in  the  faid  condition  mentioned^  being  tht 
llaintiiF's  ion,  ftole  the  faid  2  cows  and  was  imprifuned  thereupon  j  and  the  defendant  Watkins  waa 
■oiusd  by  tecegoiaaace  to  pr«^ute  him  at  the  aioUes  (91  the  iiud  felony  }  aad  (bcie  the  i«id  Malbn^ 

junior^ 


j«Bi«r,  wi»  itMt^  ini  cb*«iA44»  «a4  tlit  itStttiant  4i4  g We  evidence  thtt  one  of  tbt  cews  vm  h!l> 
fr^mi  Um  licmit^  and  that  tbe  deleadant  did  not  give  any  evidence  bjr  himfelf,  or  any  one  elfe^  to  pRrrg 
tiic  %  cows  CO  be  the  oaum  of  the  defendantt  or  this  eows  of  the  faid  GiUo,  ^T  iw  ^armtus  ifi  venfitar€^ 
^r.  unde  petit  judiciumt  Cfc,  To  thit  the  pJalnciiT  demurred,  and  upon  the  iirft  opening  judgment 
was  given  for  tbe  defendant}  for  the  condition  it  agalnft  law,  vix.  to  ftift  oflF evidence  of  felony^  and 
that  makes  the  bond  void,  and  the  conrt  recoitiniended  ic  to  fei^eant  Pawlet^  wha  wai  a  judge  in  MV«i 
vhcte  the  plaintiff Uvcd*  to  ftc  to  han  him  frofiscuted  foe  taking  fnch  a  bofsd* 

SyreCh.  J.  5.  In  debt  Oil  bond^  defendant  pleaded^  that  *t^as  given  for  cdm^ 
Ao  1r*^t  pounding  felony^  but  this  being  a  matter  jib^s  judgment  was  givea 
thitmaoer  foT  the  plaintiff*  Gibb,  73*  Trin*  a  &  3  Geo.  2.  C»  B.  Ancurewi 
which  a-     V.Eaton. 

imidt  thil 

bond  by  the  emiwten  Utw  be  at  wdi  pUaMJe  as  a  matter  which  hy /Unite  lavf  i«  declared  to  make  a 
ileviie  void  which  ii  allowed  to  be  pleaded  in  bar,  thW  nothing  of  it  appear  iti  the  condition  f  Ibid  75. 
but  judgment  was  given  aa  above. ■  The  ftatutes  oi  Jmofj^  ujury^  9nAfi>eriff*s  btaJs  givt  aver" 
meun  in  fuch  cafes,  but  no  ftatute  gives  averment  in  cafib  of  mmintetiance.  Jenk.  108.  pi.  9.  ■"  -So  a 
plea»  that  the  bond  was  for  mwiaumce  aa  upon  buying  of  debu  due  to  obligee.    Jenk.  loS.  pi.  9. 37* 

Lempel  (2)  What  Condition  fhall  be  faid  repugnant,  Re^ 
petuity*.  pugnant  to  tbe  EJiate. 


u  Con-  l^x.   ^  Gifi  in  tfil^  or  in  fee,  upon  condition  that  thtfemejhallnof 
j,pl.ia.        ^    ^  endowed^  or  that  the  baron  fhall  not  be  tenant  h  tbt 


Fitsh. 

dicioR] 
c^tes  S.  C. 

u  s.P.  by  curtefjy  is  repugnant.    ♦Co.  lo.  38.  b.  22  E.  3. 19.  b.] 

Wilby,  and 

a^^rccJ  by  Shard— But  if  land  be  given  by  A.  to  baron  and  h!i  heirs,  rendering  a  rofe  Ar  hit  life, 
aud  afterwards  his  h^^irs  to  render  certain  rent,  and  th^t  if  the  rent  be  idirear  that  A.  may  enter  \  if,  af- 
ter the  baron*t  death  the  rent  be  arrcar,  the  ^eoDe  (hall  not  have  her  dower ;  per  TeC.  Cur.  Fiuh« 
Condition.  pL  I  a.  cites  S.  C.  but  fays  that  afterwards,  Trin.  34  E.  3.  it  wai  awarded  that  ihe  rc- 
rc%-vr,  but  that  execution  ceafe  till  the  age  of  the  heir ;  and  per  Tot«  Cur.  if  the  heir  was  of  fullage^ 
am)  the  feme  had  been  end  >w'd,  yet  if  afterward*  the  heir  dies,  and  his  heir  be  within  age,  the  rent 
't  the  firme  HmII  ccafc  for  the  time,  and  ritet  5  £.  3.  accogdingly.  6  Rep.  41.  a  Mich.  3  Jac« 

in  MilJmay's  cafe,  .S. P..-  a  BrownK  67.  S.P..  ■      Co.  Litt.  224.  a 8.  P.— — -D.  343. b. pU 

58.  S.  P.  ——Jenk.  243.  in  pi.  a6»  S.  P.  •  20  Rep.  38.  b.  39.  a  S.  P. 

•  Co.  Litt.  [2.  So  upon  condition  Aat  he  fhall  not  make  a  •  Uaft  within  32 
tiut'fu.h^*  H.  8.  or  Uvy  a  fine  within  4  H.  7.  or  that  he  fliall  notfuffir  a  f  com^ 
c  maitlon  is  nvin  recovery^  or  that  he  fhall  not  make  any  cpnclufion  to  fuffer  a  r^m 
good;  for    coverv*  IS  rcpuguant.     Co.  10.  iSh.l 

the  ftatute  ^»  r    o  ^        -^ 

g  ves  him  power  to  make  i'uch  Icafes  which  may  be  reftrain*d  by  condition ;  for  this  power  is  not  tiK 
cidcnt  to  his  cftate,  but  given  liim  collaterally  by  the  a£l,  according  to  ihc  rule  of  «)uiliibet  poteft 
rtnunciare  juri  pro  fc  tntroduAo.— — >Jenk.  243.  pi.  in  26.  fays  it  is  rrpngnant. 

A  devife  to  A-  and  the  beirs  mate  of  his  hodyy  prc^ifo^  that  if  he  doet  attempt  tt  alter.  ^  then  irnmedi* 
ately  his  efiatejbali  ceafe,  arid  B.  Jhall  enter,  Tlie  court  held  the  condition  voidj  ior  a  man  cannot 
be  reftraincd  from  an  attempt  to  ..lion  ;  f>r  non  conftat  what  fhall  be  judged  an  attempt,  and  how  can 
it  be  tried  :  And  when  th.*  cxprcfs  words  arc  fo,  there  fliall  not  be  made  another  fort  of  condition  than 
the  will  iroportj ;  and  Xo  a  judgment  was  affirm  d.  Vent.  521,  322.  Mich.  29  Car.  2.  B.  R.  Pierce 
V.  Win. Pollexf.  435.  8.  C.  argued. 3  Keb.  787.  pi.  41.  S.C.  adjornalur. 

+  10  Rep.  39,  a.  S.  P 6  Rep.  41.  ».  ia  Mildmay's  cafe.  t).  P.  rcfoiv'd. Co.  Litt..i24.  a« 

S.  P.  . 

Co.  Litt.  [3,  So  upon  condition  that  h^  Jhall  he  puni/hed  in  waftcy  or  that 
6Rcp.'4i.a!  ^^"^"^  after  poffihility  Jhall^  or  ikM?,  collateral  warranty  /hall  vot  bind^ 
S.  P.  *       *  is  void.     Co.  10.  39.] 

Thcreafun  [4.  fiaf  a  Condition  that  he  Ihall  not  alien  in  fee ^  in  tail^  or  fir 
he  make"  ^'fi  of  another,  is  good.  Co.  10.  39.  Mich.  3  Jac.  B.  R.  Mildmafs 
fuchaiiena- f^^j  rcfolved.  *  33  Aff.  18  Curia.J 


^onbitioii; 


lOI 


tloDfhe  i£U  contrary  to  the  intmt  of  the  donor,  for  wUdi  die  ftatote  of  Weftm.  2.  Cap.  i.was  nnde> 
whereby  eilates  tail  are  ordauiM.  10  Rap.  39.  a.  in  Porcington*s  cafe.  Trin.  9  Jacdtts  Litt.  S.  361. 
but  fays  that  common  recovery  it  Hot  concrar>'  to  the  faid  a^  nor  to  the  inocnt  of  the  donor  within 
the  parview  thereof;  but  Littleton*!  meaning  is;  that  teaant  in  tail  ooay  be  retrained  froih  mijdnf  a 
dlfcontinuance  in  fee,  or  in  tail;  or  fot  anoriier*s  life. 

*  Br.  Conditions^  pi.  zz6.  cites  33  AIT.  it,  S.  P«     ''■Utth.  Condition,  pi.  16;  citea  S.C«  [There 
i&aopl.  j8.J 

[5.  So  to  rejirain  a  fine  by  the  cemm^n  law.     Co;  xd.  42.]  Br.  Condi- 

tions, pi. 

139.  cites  10  H*  7.  rt.  S.  P.  becsiUe  W  it  contrary  to  the  eftatc* 

[6.  A  gift  in  tail,  upon  condition  that  the  danee  may  alien  for  the  Co:  Litt. 
frofit  of  the  ijiie^  is  a  good  condition;     46  E.  3;  4.  b.]  **^-  ''•^•^* 

[7.  A  condition  upon  ^feoffment  in  fee^  that  his  daughters  Jh^llit  \%  agsiinft 
[not^  inherit;,  is  not  good.     Da.  i;  34.  b.]  »  the  nature 

N  of  a  fee 

fimpte  to  exclude  the  heir  female  upon  failure  of  heir  male^  and  therefore  fttch  provlfo  on  fuch  feoff* 
mcnt  is  vuid.    Uav.  34.  b.  > 

4  n  .        [    102    ] 

[8.  It  is  a  good  condition  of  a  ftatute,  that  he  alieilera  null  terre  •  T^« 
*a  vendrci  nor  do  other  thing  que  luy  poit  turner  in  vileny,  with-^^J^^* 
Out  his  counfel.    46  E;  3;  32.  b.  J  fseoUo 

mean  that 
ht  ihauld  not  fell  any.^-^The  cafe  was;  vTki  in  debt,  the  defendant  pleaded  a  defeafance,  that  if  he  did 
not  alien  any  land,  *noi  d  >  any  other  thing  \vh  ch  might  turn  him  into  villeny,  without  his  counfel, 
tlien  thr  obligation  (htiUd  be  void,  and  (kid  that  he  had  performed  all  the  covenants.  The  plaintiff 
replied  that  he  aliened  cbrtain  lands  to  J.  S.  and  alio  entred  into  a  ftatute  merchant  to  W.  R.  and  fo 
the  covenants  broken. and  prayM  his  debt.  The  defendant  rejoinM  that  he  bad  given  to  his  heir  ap« 
parent  certain  land  Without  taking  any  thing,  nhd  demanded  judgment^  and  that  as  to  the  ffaitute  tht* 
cannot  turn  him  into  villany,  and  demanded  judgment^  &c*    Mich.  46  £.  3.  3%.  b.  33.  a.  pi.  42* 

[9.  ["So]  if  a  man  leafes  a  mill  for  )rears.  Upon  cbndition  that  he 
jhall  not  leafe  it  to  any  except  to  one  of  the  villeins  of  the  leflbr>  or  tO 
a  miller;     38  E.  3.  33.  b.  admitted;] 

[lo.  If  A.  being  leifed  in  fee  of  land^  leafet  it  to  B.for  99  years^ 
if  he  Jo  long  lives^  the  remainder  fo  C.fdr  99  years^  if  he  10  long  lives; 
and  after  jf.  demifes  it  to  G.  (i*kd  D.for  99  yearij  if  3  others  or  any 
of  them^  long  live,  to  begin  after  the  determination  of  the  firji  ejlate^  ^i^A— >| 
tipon  condition  that  ifC\  andD^  both  (*)  die  eithei;  before,  the  begin*  •  F0I.419. 
^ing  of  the  term;  or  before  the  end  of  the  termj  that  then  ii  JheUl  be  ^^^^mj 
lauful  to  the  leffir  to  re-enter. i  this  ts  a  ^ood  condition^  for  this  is 
not  repugnant  to  the  eftate3  nor  to  the  limitation)  but  this  is  a  coU 
lateral  contingent  thinm  that  Ihall  give  caufe  of  re -entry.     Hill.  15 
Car.  B.  R;  between  rotter  and  Oldreeve^  per  Cur,  adjudged  upon 
demurrer.    Intratdn    Mich.  15  Car.  Rot;  375.] 

II.  If  a  man  aliens  in  fee  tipon  condition,  that  if  the  feoffee  or  hh 
heirs  mA  any  ajftgnee^  that  t^^e  feoffor  or  his  heirs  may  enter,  this 
is  a  voio^ondition;  for  it  is  repugnant  to  the  eftatcj  Per  Grene. 
'  Br.  Condition?,  pi.  1 16;  cites  33  All",  li.  -it '     a  a 

12;  A.  makes  ti  feoffment  of  land  to  B.  with  warranty^  provifi  f  ""^".^    ' 
that  the  warranty  /hall  be  void^  this  is  a  void  provifo;  ^a^  j^ the «/««,  which 
provifo  leaves  any  benefit  of  this  warranty  to  the  feoffee^  as  itit  be  **  ^'/«r"''"» 
that  he  Jhail  not  ^ouch  the  feoffor^  it  is  a  good  provifo,  bccaufe  he  ^^l^^f^^oid 
leaves  him  a  right  to  rebut  him.     Jenk*  96.  pi.  86.  fn-  both  b;:- 

ing  in  one 
inftrument,  where  the  latter  daufc  is  repugnant  to  the  farmer,  the  latter  is  void.    >  '    ^6.  pi.  go. 

Vol.  V.  I  .       13.  A 
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ConHttton. 


13.  A  liljeemxy  be  reftrainM  by  condition  not  to  alien,  bat  n^t 
If  the  Icafe  be  to  him  and  his  aj/tgns',  per  Hobart  Ch.  J,  Arg.  H<*. 
170.  cites  21  H.  6.  33. 

14,  If  land  he  given  in  taiU  the  remainder  over  to  the  right  heirs  of 
tffe  tenant  in  /^7,  upon  condition  that  if  he  or  his  alien  infecy  the  donor 
or  his  heirs  may  enter.  This  was  held  a  good  condition  by  all  the 
juftices,  notwithftanding  the  fee  fimplc  in  the  rcverfion  ;  and  a  rf/- 
verfty  was  taken  between  afeefimple  in  pojfejjion  andfee  fimple  de- 
fending upon  another  eflate.  Mich.  11  H.  7.  o.  b.  pi.  25.  fays,  that 
it  was  fo  held  by  all  the  juftices  in  C.  B.  Trin.  8  H.  7. 

Whatfftcw      J  -  ^  jjj^j^  ^jjy  make  a  condition  of  any  thing  which  is  prohibited 

by  the  intent  *;^  ^oe  law.  Br.  Conditions,  pi.  239.  cites  10  H.  7.  11.  per  Upim- 
©f  any  a&  of  oncm  Curioe. 

Parliament 

nay  be  prohibited  by  condition*    Co«  Litt*  224.  a« 

16.  Js  to  make  zfeoffirtent^  provifo  that  the  feojfee  Jhall  not  dofe-- 
•  This  It     ^^y'     ^''  Conditions,  pi.  339.  cites  iQ  H.  7. 1 1. 
food  to  r«-  '     X  7»  *  OrJhaU  not  alien  within  age^  nor  to  f  Mortmain.    Ibid.  J 

ibain  tli€- 

nations  during  his  mTnority»  bot  not  after  bit  full  tge.    Co.  Litt.  %t^,  a. 

f  Co.  Licr.  2.23.  b.  S.  P.  becaufe  fuch  alienation  is  nrohibited  by  law  ;  and  regularly  whatfcever 
Is  prohibited  by  law,  may  be  prohibited  by  oondicion,  bff^^malun  prohibitum,  or  nulum  in  fe. 

18.  jfnd  a  man  may  infecff  another  and  his  feme  upon  condition 
that  they  Jhall  n&i  infeojf  any^  by  deed ;  for  this  is  difcontinuance* 
Br.  conditions,  pL3J9.  cites  10  H.  7, 11. 

ig.  And  vrhere  la  rid  is  given  in  toil^  the  remainder^  in  fee  upon 

condition^  that  if  the  donee  or  bis  heirs  alien  in  fee  that  the  donor  or 

his  heirs  may  enter.     Ibid.  Brooke  fayF,  it  feems  that  the  remainder 

in  fee  was  to  the  fame  tenant  in  tail.    Ibid. 

•Br.Eftates,      20.  If  land  bc  given  to  A,  and  his  heirs  ff  long  as  y.  S,  has  heirs 

s  c\htt  It?/*^'^  ^^^y^  ^^^  ^«^^  has  fee  and  may  alien  it^  notwith/landing  there 

w'aiadjudg'd  be  a  condition  that  he  Jhall  not  alien.     2  And.  138.  Arg.  cites  13  H. 

f.anktenc-    7.  1 1  H.  7.  21  H.  6.  37.  and  fays  the  law  feems  to  be  plain  in  it ; 

"'!"teL"-''  ^"^  ^'^^^  *  *'  ^^'  ^-  ^^^^"^  *^  ^•.^-  *^  P"'  ^"^  ^t\Azs  before^ 
QTareiVihe  and  that  there  if  the  land  be  given  to  one  and  his  heirs  fo  long  as 

orher  cafes  J,  S.  and  his  heirs  (hall  enjoy  the  manor  of  D.  thofe  words  (folongf) 
arc  not  nif-^^g  entirely  Void  and  idle,  and  do  not  abridge  the  eftate. 
Br.Preroga-  2i»'Ifthe  king  grants  land  in  fee  upon  condition  that  the  grantee 
tivc,  pi.  -iS.  Jhall  not  alien  to  any,  it  is  a  good  conditioii  i  for  it  fhall  be  taken 
«*^^'""2*moft  beneficial  for  the  king,  and  moft  ftrong  againft  the  grantee. 
\\  c'  Er.  Conditions,  pi.  82.  cites  21  H.  7.  8r 

Br.  Prerr>ga- 

tivc,  pi.  101.  cit^s  S.  C.  ■  5  Rep.  56.  a.  S.  C.  dted  19  Knight^s  cafe.—— And^  it  is  in  tke 

Kii't'^  cafe  a!  this  day,  b^'caufc  he  fn  7  rcfer\c  a  tenure  to  himfclf.  Co.  Litt.  223.  a.—  A  man 
before  the  itjtu:c  of  quiacmptore*!  rcrrRnioi  might  have  made  a  feoffment  in  fi?c,  and  added  (mtiier, 
that  If  he  or  hi,  heirs  did  allrn  nithnuc  licence,  th.tt  bc  (hnuM  pay  a  fiije,  then  this  nad  been  good. 

CiU  Litt.  22.V  3. And  fo  it  is  fald,  that  then  the  lord  might  ha^c  reiHained  the  alienation  ©f 

his  teiunt  l  y  c:nd.ticn,  becaufe  the  lord  had  a  pojiibilicy  of  reverter.     C^  Litt.  223*  a. 

» 

rr.Prcroga-  2?.  But  if  a  common  perfon  makes  a  feoffment  ||pon  condition  that 
tivc.pi.i  2.  ^^  feojTcc  (hall  not  alien,  it  is  a  void  condition.     Br.  Conditions, 

Clt-"3    r>.  V  •         1      «>  _        TT  rt 

It,,!,    pi.  02.  Cites  21  H.  7.  8. 

pi.  38. 
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M.  rt.  «ite$  S.  C«  >S»  P*  But  gift  in  tall  upon  condition  that  th?  tepant  (kail  n^t  alisn  Co  any  li 

foody  by  learon  of  the  rcvcffion  in  the  donor  |  per  Fairfax  and  Halfsy.     fir.  Condicioni,  pi*  1 3^.  cicct 
I  H.  7.  lo*  • 

ij.  A  Uafe  for  yean  was  made  /^  ^4  ani^  hU  aJJignSyprovidid  that  Hob.  170. 
i^  ,^9tfA/  «tf/  ^^«  ihe  term.     The  provifo  vi^  void.     But  if  the  ^  \'  ^ 
grant  had  not  been  to  him  and  his  aligns  the  provifo  had  been  gbodi  s  ^c^^ 
PcrHobartCh.  J.    Mo.  88x.  in  cafe  of  Stewldey  vi  Buder,  cites 
D.  9  £Iiz.  264.  and  if  Hi  6. 331 

24.  A  condition  annex'd  to  an  eftate  tai^  that  the  donee  (hall  not  S.  p. «  w 

marry,  is  void  ;  for  without  marriage  he  cannot  have  an  heir  of  his  th^notaiir* 

body  i  but  it  is  otherwife  of  a  fee  pafs'd  upon  fuch  condition^  for  the  p*  ef '  a^- 

tolUteral  heir  may  inherit;    Jenk,  243*  in  pl»  26k  corditigi/ 

qtiod  Man« 
wood  and  Wray  conceflerunt*  D.  343.  b.  pi.  58.  trin.  17.  Eltf  • 

25.  L^afe  of  lands  to  A.  for  10  years^  provifo  not  ta  occupy  the 
fame  the  twofirji  years^  is  void  and  contrary,  and  repugnant  to  the 
feftate.     Arg.  qUod  fuit  conceffumj  per  Curiam.     Le.  132.  pi.  176* 

Trin.  27.  Eliz.  in  Scacc.  obiter.  [  ^04  j 

26.  A.  feifed  of  lands,  devjfed  the  fame  to  his  eldeft  fon,  and  the  And.  186. 
heirs  male  of  his  body,  the  remainder  to  his  fecond  fon,  and  the  heirs  p^*2iz.s.c. 
male  of  his  body,  and  fo  to  die  third  fon,  the  remainder  to  his  !lli""^ 
daughter  in  tail  general,  with  remainder  over,  provifo,  that  if  any  7. pi  6.S.C. 
of  the  devifees,  or  their  iflue,  (hall  go  about  to  alien,  difcontinue,  ^<'iuj*s'<i  ac« 
and  incumber  the  premiffcs,  that  then,  and  from  the  time  that  they  !!lfllfj^*fg 
fhall  fo  go  about  to  alien,  difcontinue,  &c.  their  eftate  (hall  ceafe  as  83.  pi.  ^76.* 
if  they  were  naturally  dead  \  and  from  thenceforth  it  fhall  be  lavirful  Jennlne  v. 
for  him  in  the  next  remainder  to  enter,  and  hold  for  the  life  of  him  j^^'^^^^.C, 
\vho  (hall  fo  alien,  &c«  and  prefently  after  his  death  the  laitd  fhall  go  judgment 
to  his  iflue,  &c«     The  devifor  dieth,  the  eldeft  fon,  and  all  the  other  was  <iven 
but  the  fecond  fon,  levy  ^  fine ;  the  fecund  fon  claims  the  faid  lajMl  •gl*'*^*  ^^* 
by  the  devife.    It  was  refolved  in  this  cafe^  by  all  the  juflices,  that  L'by  the 
the  provifo  of  ceafmg  of  the  eftates  upon  an  attempt  to  alien,  or  upon  wiuh<f«ia 
an  alienation^  was-repugnant,  and  that  the  remainder  limited  to  the  *  '^^  ^**™* 
fecond  fon  upon  fuch  attempt  was  void  in  law ;  and  the  fame  was  ^"efti^* to 
agreed  by  all  the  juftices  in  England  on  a  conference  with  them;  and  ceafe  upon 
judgment  accordingly  againft  the  fecond  fort  who  brought  the  ac-  *"  *^»  *J* 
tion.    Mo*  364.  pL  495.  HUK  33  Eli2.  Germin*  v.  Afcott*  c^Si^ 

<o  be  re* 
Tiv'd  is  good  en:>yghi.  I  Rep.  85*8.  b.  S.  C.  cited  by  Anderfon  Ch.  J.  S.  C.  citejl 

Mob  A7i.'pl.  67S.  Mich.  39  5c  4 J  IXxz.  in  Tairaiit's  cafe^  lils^e  point,  butno  judgoMac.-— «-S.C. 
Cited  M3.  544*  in  pi.  ^51.  and  Mo.  633. 

27.  C.  feifed  of  lands,  covenanted  for  natural  affeSlion  to  Jland  *  ^^' ^14» 
fe'tfed  to  the  ufe  of  himfeffor  life,  and  after  to  the  vfe  of  R.  ^^^hef^l^^ 
beirs  male  of  his  body^  the  remamdcr  to  A.  and  the  heirs  utile  of  his  fkcpfniX 
body ;  provided  if  R.  or  any  heir  mgle  of  his  body^  Jhall  intend  or  go  S.  C.  ad- 
about  any  aa  to  cut  off  the  ejiate  tail^  then  it /ball  be  lawful  for  him'^^^^^!^ 
that  is  next  to  enter.     C<  died.     R«  fuffered  a  common  recovery,  s.  c^dui 
A.  entcr'd.     Refd vcd  the  provifo  was  repugnant  to  the  efl^te  tail.  Mo.  633. 
and  that  the  ceiTer  of  the  eflate  tail,  as  if  the  party  had  been  dead, 
was  impoflible,  and  the  going  about  it  is  fuch  a  fecret  thing  that  an 

I  a  ilTue 


IC4  €dnlsitioit. 

ifTuc  cannot  be  upon  it.    Mo.  6oi.  pi.  831..  HiU#  41  £liz/    Corbet 
V.  Corbet.  • 

6Rep.4?«a-  28.  Sir  W.  M.  the  father,  in  confideration  of  love  and  zl^eQioiti 
B '  R  the^*  covenanted  iojiandfeifcd  of  lands  to  the  ufe  rfhimfelf  for  lifc^  without 
s.C.ad-  impeachment  of  wafte,  the  remainder  to  J,  bis  Joriy  and  tbi  heir9 
judged  ac-  msh  of  his  body^  the  remainder  to  H,  and  the  btirt  tnali  of  bis 
S'^l"fnlon  *^^'  Providedif  any  of  the  faid  parties  Jbalt  go  abouty  refohfj  de* 
of^Anderfon  terminer  or  devife  to  do  any  a£fy  orjhall  content  to  any  ail  'whereby  the 
and  Kingf-  eflates  of  them  in  remainder  Jhall  be  aliened^  difcontimtedj  barred,  &c. 
mill.  ^^^^  jjjg  remainder  /ball  ceafe  as  if  be  were  naturally  dead,  and  not 

otherwife.  Sir  W.  died,  A.  entered  and  fufFered  a  common  re- 
covery. Kingfmill  and  Anderfon  held  that  the  provifo  was  repug* 
nfcnt  and  not  iffuable,  but  Walmfley  and  Warburton  e  contra. 
Mo.  632.  pi.  868.  Pafch.  43Eliz.  C.  B.  Mildmayv.  Mildmay. 
•Godb.199.  29.  Ftjoffinent  on  condition  ^21  feoffee  *  Jhan't  take  the  profits 
^^'ch^T^  of  the  land.    The  condition  is  repugnant,  and  againft  law,  and  the 

^ li'  eflate  is  abfolute#    But  a  bond  with  fuch  condition  is  good.     C9« 

s.  P.  ^rg.   206.  b. 

Cro.  E.  107. 

(I.  .1.  cites  6  R.  ft.  Qvfd  Juris  damat.  20.  A  leafe  was  made  to  A.  B.  and  C.  by  tenant  in  tail, 

provifo  that  ifC^Jbait  dfrnurJ,  &c»  any  profits  of  tbi  Undiy  &e,  or  enttr  into  tke  fame  dmring  the  I  ft 
of  /I.  or  B  (his  titiher  anu  mother)  that  than  tbt  ejlatc  Im'ited  to  C,  by  the  faid  indenture  fiould  ceaje, 
and  he  utterly  void^  Per  Cur.  this  condition  and  provifo  is  utterly  void^  for  *tis  coutrary  to  the  eftace 
limited  befoie.     z  Le.  132.  pi.  176.  Trin.  ijEliz.  in  Scacc.     Moore  v.  SaviU. 

Aa  elder  jq.  If  feoffee  in  fee  is  brnnd  in  a  bond  that  be  nor  his  heirs  Jhall 

L!ntarUy^°'  ^^^^^-i  ^^^  *^  g^^^  i  ^^^  ^^  '^^^Y  ^^^^  Hotwithftanding  if  he  will/^r- 
wa-ue  land  feit  his  bond  which  he  bimielf  hath  made.     Co^  Litt.  206.  b. 

to  bis  zd 

brother  and  the  heirs  cf  bis  body y  whh  remainder  to  a  y^tnger  brother  in  taU,  Hud  made  e£eb  tf  tbetn 
*  to  enter  into  a  flatute  with  the  other  that  be  would  not  alien.  Sec,  but  becauff  thoie  flatotes  were  in 
fubdaH^e  to  make  a  perpetuity,  which  the  ftatutc  of  England  cannot  allow,  tkercime  thejmtutes  by 
decree  of  chaB«ery  with  the  advice  of  I.d.  Ch.  J.  Coke  %L'ire  can.  tiled.  Cited  by  the  lord  Cbancellor. 
Mo.  810.  in  cate  nf  Tatton  v.  Moiinruy,  as  6  Jac.     Pook*s  cafe.  S.  C.  cited  %  Vem.  2ci«  pi. 


celled,  jnd  fa  d  u  was  an  idle  bond. 

A.  fettled  land  on  £,  bis  fon  in  ta'ly  B.  gives  A.  bond  not  to  doek  the  intail  \  decreed  the  l»ond  goodr 
Had  not  B.  agreed  to  give  the  bond,  A.  might  have  made  him  only  tenant  for  life;  and  tho'  the 
alienation  is  not  made  by  B.  but  by  his  iiTue,  yet  the  bill  for  relief  againft  the  bond  was  diimifled  with 
cofts.  2  Vcrn.  233.  Trin.  1691.  Freeman  v.  Freeman. f  ■  Chan.  Pitc.  28.  pi.  ji,  S.  C.  thusy 
a  man  enters  into  bond  that  hit  ^m,  who  was  tenant  in  tail,  fhall  not  alien,  and  dies  \  the  fon  fufFcrs 
a  common  recovery,  and  thereupon  the  bond  beirg  put  in  fuit,  the  bill  was  brought  for  relief,  but 
V/as  d^fniiffed  with  coils.  ■  .    Tenant  in  tail  alter  32  H,  S.  gives  band  or  recognizance ,ifor  to  leafe 

fir  21  y.arst  or  3  lives.    If  he  make  fach  leafe  the  leafe  Ik  good,  but  the  bona,  Sec,  forfeited. 
Jenk.  120.  pi.  41. 

*[ioSj 

3T.  If  a  man  be  feifed  of  a  feigniory  renty  advozvfcny  commorfy  or 
any  other  inheritance  that  lies  in  grant,  and  by  his  deed  grants  the 
fame  to  a  man  and  his  heirs,' upon  condition  that  he  Jhan*t  alien^ 
this  condition  is  void.     Co.  Litt.  223.  a. 


...  .  .  ?^ 

y,  i'.  fome  hold  that  this  is  a  breach  of  the  condition  \  for  quando 

S  *  aJiquod 


CotHitlen.  105 

aliquod  prohibetur  fieri,  ex  dtredo^  prohibetur  &  per  obliquum.  Co. 
Litt.  223.  b. 

33.  If  afeoiFfnent  be  made  upon  condition  that  At  ftoffee  Jhall 
not  alien  in  mortmain^  this  is  good,  becaufe  fuch  alien  iclon  is  pro- 
hibited by  law,  and  regularly  whatfoever  is  prohibited  by  law  may 
be  prohibited  by  condition,  oe  it  malum  prohibitum  or  malum  in  fe« 
Co.  LiL  223.  b. 

34.  If  a  man  make  %  ferment  to  a  bartn  and  feme  upon  condition 
that  xhty  Jball  not  aUen.  To  fome  intent,  this  is  good,  and  to  fome 
intent  it  is  void;  for  to  reftrain  an  alienation  byfeoffmentj  or  by  deed, 
it  is  good,  becaufe  fuch  alienation  is  tortious  and  voidable  \  but  to 
reftrain  their  alienation  by  fine  is  repugnant  and  void,  becaufe  it  is 
lawful  and  unavoidable.     Co.  Litt.  224.  a. 

35.  It  is  faid  that  if  a  man  infeeffan  infant  in  fee  upon  condition 

that  he  (hall  not  alieii,  this  is  good  to  reltrain  alienations  during  his  ^ 

minority,  but  not  after  his  full  age.     Cot  Litt.  224.  a. 

36.  If  a  man  makes  a  gift  in  tail  to  //.  the  remainder  to  him  and  to  But  by  fpe- 
his  heirs  J  upon  condition  that  bejhall  not  alien^  as  to  the  eftate  tail,  ^]^  Hmita- 
the  condition  is  good,  for  fuch  alienatjpn  is  prohibited  by  the  ftatute  ^***"»  |?  ™*y 
W.  2.  Cap.  I.  But  as  to  the  fee  Ample,  fome  fay  it  is  repugnant  any"ne*of 
and  void,  and  therefore  fome  are  of  opinion  that  this  is  a  good  con-  them,  and 
dition,  and  (hall  defeat  the  alienation  for  the  eftate  tail  only,  and  ^^^  ^^  ^^ 
leave  the  fee  fimple  in  the  alienee;  for  that  the  condition  did  in  law  LttVijo-bl 
extend  only  to  the  remainder,     Co.  Litt.  224.  a. 

37.  Tenant  in  tail  in  the  fatne  deed^  in  which  he  creates  the  infai/y 
covenants  not  to  dock  the  intaily  or  fuffer  a  recovery.  Chancery  will 
not  decree  a  fpecifick  execution ;  tor  the  covenantees  knew  he  had 
a  power  to  bar,  and  therefore  accept  of  a  covenant  by  which  to 
have  damages.  Per  Cowper  C.  2  Vern.  635.  pi.  563.  Hill.  ijoS, 
Collins  V.  rluijdmer. 

(A.  a)   Repugnant  to  the  Grant.  r  ^^g  -j 

[i.  ^*  Tenth  granted  hy  the  clergy,  provifo  that  no  farfon  that  is  *  In -Roll. 
•^  indited  in  the  court  of  the  king  Jhall  pay  any  fine^T^ni  if  he'^^^^^^A^^^ 
does  hejhall  be  difcharged  of  the  tenth  is  a  good  provifo.     So  if  ex-  in  the  yea?! 
chequer  be  made,  provifo  the  colle£lors  ftiall  not  account  in  the  fuch  book  it  is  a 
grant  before  the  barons,  but  before  fpecial  auditors,  affigned  by  the  C^^"^*^') 
•  king,  this  is  a  good  provifo.     21  £.  4.  46.] 

[2.  If  a  man  makes  2l  feoffment  in  fee^  provided  that  the  yi^r '^^"wsthat 
fhaU  have  the  profits^  this  condition  is  void,  becaufe  it  is  repugnant  ^^'^^  ^°"^^ 
to  the  grant.     17  H.  6.  43.  b.]  '  43  b.[pi.it. 

•  per  June] 

—Perk.  S.  731.  S.  P.  A  feme  made  a  Uafc  of  mills  b  Kent,  with  an  exception,  that  (R« 

i2u>uld  have  the  profiu  for  her  life,  and  it  vras  greatly  debated,  whether  this  exception  was  good  or  not, 
becaufe  the  profits  of  xhtt  mills  are  ali  the  benefit,  and  in  elfedt  the  m  lis  themfelves,  and  at  laft  the 
exce/tion  was  adjudged  good  in  law,  and  that  the  feme  Aiould  have  the  profits ;  cice.l  by  Manwood 
as  a  cafe  which  happened  tn  Kem.    PL  C,  5*4.  b.— See  3  Lc.  iii.  S.  P.  in  a  qucllion  pot  by  ' 
Manwaod  Ch.  B. 

[3.  If  a  man  for  himfelf  and  his  heirs  Warrants  lands  to  another  Note,  by  all 
and  liis  heirs  againjl  ad  men^  provifo  tamcn,  that  the  warranty  Jball  |^^{,"^£"! 

I  3  .be 


chequar  j^  ^^f^^  this  provifo  16  altogether  repttgnant  to  the  grant,  an4 
SwtTtjuM  ^crefore  the  grant  is  good  and  the  provifo  void.     Contra  7  H,  6. 

If  a  man        43' 

makes  a  • 

feoffn:tnt  to'ith  msarranty^  frwlMshv^t  tkst  btflteUmt  vcueb.  him  iter  h'u  btirtf  and  thai  if  he  doett 

that  tbt  -ujarranty  fiai!  hf  vjV,  this  is  a  good  provifo  ;  aa  in  cafe  of  grant  of  an  annuity^  provide4 

alwayi  that  the  grant  fliall  not  extend  to  cViarge  his  perfon,  but  his  lands  and  tenementSi  &c.  Br.  Con- 

<Utioos,  pi*  S^*  ^^^^  7  ^*  ^*  4^*  ^*  Q'  ^vf  if  '^  w>^»  provided,  &c.  that  bejball  not  vottcb  nor  r#> 

lutf  this  is  void  j  for  this  cuts  eft  all  the  force  of  the  warranty ,  Contra  fupra  i  i\ote  a  diverfity^ 

jjtfd.  ■<■  Br.  parranties,  pU  30.  cites  7  H.  6. 43. 3.  C« 

Br.Qarran-  ["4,.  5^  It  feems  in  the  cafe  aforefaid,  if  the  provifo  had  been,  that 
cites  s^^*  ^^  '^  wA^w  'A^  warranty  was  madiy  nor  his  heirs^Jbould  not  have 
i^yi  it  was*  in  value  by  force  of  the  warranty^  that  the  provifo  is  not  good  ;  yt% 
pc\d  good  by  he  may  rehuty  if  the  provifo  be  good,  and  fo  the  wa^rranty  not  wholly 
"^J^***-!^^^  defeated  J  but  it  feems  it  is  not  a  good  provifo,  becaufe  then  the 
juae.         words  (againft  alLmcn)  would  be  wholly  defeated;  for  the  other 

words  will  give  a  rebutter  without  them.     Contra  7  H.  6.  43.  b» 

by  all  the  juftices  prater  June  and  Hank.] 

5.  If  the  condition  be  that  the  (toffte  Jhall  not  do  wafie^  it  is  not 
good)  for  no  right  or  intereft  remains  in  the  feo/For.  Br.  Condi* 
tion,  pi.  57.  cites  21  H.  6.  33.    Per  Yelverton. 

6.  But  leafe  for  years^  upon  condition  not  to  grant  over,  the  fame 
is  good,  becaufe  the  reverjion  remains  in  the  leffor.    Ibid. 

.S.P.per  7.  If  a<  feoffment  be  made  upon  this  condition,  that  ^^  feoffee 

Montague  yjj^//  y^Qf  align  the  land  to  any^  this  'condition  is  not  good,  fiut 
S'Jdthat  contra  that  he  {h?dl  not  ^Jen  to  W.  S.  Br.  Qp^tion,  pi.  135.  cites 

fuch  a  (0-     8  H.  7*  1^* 

W99d.    Cro.  J-  596»  »n  cafe  of  Broad  v.  J^lliffe.  ■       When  a  man  ?s  cnfeoflVd,  he  has  pawer  to 

alien  to  any  p^rlon  by  the  law.  for  if  fuch  a  condition  (ho Jti  be  ^j.^it  then  is  wiiulU  ouft  him  of  ail 
the  power  which  the  law  gives  mm^  which  would  be  againft  reafon,  and  therefore  (uch  a  condition  It 
void.     Litt.  S.  360. 

J^facon-.  8.  A  gift  in  tail,  upon  condition  that  the  ttmnt  Jkall  not  ^Ucn  to 
k^^flTii*"*  ^^^'^  '^  gooA  by  reafon  of  the  reverilon  in.the  donor.  Br.  Condi- 
motjyfffra  tion,  pK  135  cites  8  H.  7.  16.  Per  Fairfax  and  Hufiey. 
cojfM>0ff  re*  *  9.  So  if  condition  foe,  that  he  nor  his  heirs  Jhall  not  alien  in 
cdt/^ryisvoid  i^^^  nor  in  tail^  nor  for  term  of  another^  s  Ufe^  but  only  for  their  own 
^^"gr"ant!  lives  &c.  fuch  condition  is  good;  for  fuch  alienation  and  difcont\^ 
Jenk.  243.  nuance  of  the  intail,  is  contrary  to  the  intent  of  the  donor>  for 
pl.  a6. which  the  ftatutc  of  Wcftm.  2,  Cap,  i.  was  made,    Litt.  S.  7hi^ 

f\uta  coa-  ,  ^ 

ition  annexed  to  any  farticuUr  efiate.  z%  fcryean,  life^.or  intail^  that  he  ihall  mot  temmt  fel<m§^ 
treafcn^  or  any  treafonable  zGt  is  good.    Jenlc.  34.3.  pl.  a6. .    .       And  xh^t  the  tenant  in  tail  ihaU 

not  difcontinue  the  efiate  taiL     Jenic.  243.  pl.  26. Br.  Condition,  pl.  57.  cites  ai  H.  6.  33.— 

^nd  that  he  ihall  not  levy  aJiaeQi\X.Jur  tcaufenx  ds  droit  tome  cto^  is  a  go^d  condition  'y  for  it  reftsaioa 
the  difcootlnuance  of  a  reYeriion>  wnicli  is  a  *vron^.    Jeni^  243.  pl.  z6. 

f  [  107  ] 

10.  Two  feoffbes  granted  cujiodlam  parcl  of  A,  to  W»  N.  ca^ 
piendo  feodo  quod  f.  S*  nuper  parcarius  cepit  provifo  quad  fcriptum 
non  extendat  ad  onerandum  one  of  the  grantor s^  and  this  provifo  yras 
held  void;  for  this  reftrains  all  the  effed  of  the  grant  againft  him, 
Br.  conditions,  pl.  238.  cites  10  H.  7.  8. 

11.  Leafe  for  2  years,  provifo  that  he  fhall  not  occupy  it  for  one 
year,  is  repugnant  and  vpid.  CrOt  Ei  107.  pl  i.  Arg.  cites  %i 
H.  7. 

1%  Land^ 


Coniritiom  xaj 

12.  Lands  were  given  in  tail)  upon  condition  if  the  dome  ck  his  ^'  *9^'  P^ 
heirs  difcontinui  the  landy  the  donor  Jball  re-enter  \  the  donee  hath  X%t  bwtt 
ijfue  2  daughters^  and  dies ;  the  daughters  have  IJ/ue  z  fons^  and  die ;  that  one  of 
one  of  the  fons  difcontinues  the  land  to  another  [to  the  other}  and  thcdaugh- 
it  ^as  held  by  the  court  to  be  a  breach  of  the  condition.     Cro.  aVne7ur^ 
£.  35.  pi.  2.  Mich.  26  5c  27  £liz.     Croker  v.  Trevithin^  coDufancclt 

droit  coant 
ceo,  &c.  to  her  fifter.     Adjudged  per  tot.  Cur.  to  %e  a  fcifcit^iit. 

13.  A  gift  in  tail  is  made  of  a  walk  in  a  forejl^  provifo  and  the 
donee  covenanted  that  Y^JhouQ  not  fell  any  trees  there,  being  tiin% 
ber  trees.  This  provifo  is  a  condition,  altho*  a  covenant  is  alfo 
added  to  this  purpofe:  by  all  the  judges  of  England.  Note,  this 
Was  a  walk  in  a  foreft,  but  m  a  gift  in  tail  of  land  9Ut  of  the  forefty 

Sovtded  that  he  (hall  not  fell  any  timber  trees  growing  upon  the 
id  land,  the  provifo  is  void  ;  for  the  law  gives  him  power  to  com- 
mit wafte  if  he  will,   as  well  as  the  tenant  in  fee.     Jenk.  266. 

Pl-  73- 

14.  A  man  before  the  fiatute  of  quia  emptores  terrarum,  might 

have  made  zfeoffinent^  and  added  farther,  that  if  he  or  his  heirs  dig 
alien  without  licence^  that  he  Jhould  pay  a  fine^  then  this  had  been 
good)'  and  fo  'tis  faid,  that  then  the  lord  might  have  retrained  the 
alienation  of  his  tenant  by  condition,  becaufe  the  lord  had  a  pofli- 
Wity  of  reverter.     Co.  Litt.  223.  a. 

15.  If  A.  befeifedoF  Blackacre  in  fee,  and  B.  infeoffes  him  of 
JVhiteacrey  upon  condition  thsLt  A.  Jhan't  alien  Blackacre^  the  con- 
dition is  good,  for  the  condition  is  annexed  to  other  lafidy  and  oufls 
not  the  feoSee  of  his  power  to  alien  the  land  whereof  the  fcoffinent 
is  made,  and  fo  no  repugnancy  to  the  ftate  pafled  by  the  feoffment, 
and  fo  'tis  of  gifts  or  iales  of'^  chatties  real  or  perfonal.     Co.  Litt. 

16.  If  a  man  be  poiTefled  of  a  leafe  for  year Sy  or  of  a  horfe^  or  of 
any  other  chattle  real  or  perfonal^  and  give  or  fell  his  whole  intereft 
or  property  therein,  upon  condition  that  the  vendee  JhanU  alien  the 
lame,  the  condition  js  void,  becaufe  his  whole  intereft  and  property 
is  out  of  him,  fo  as  he  has  no  pofEbility  of  a  reverter,  and  'tis 
againft  trade  and  trafiick,  and  bargaining;  and  contracting  between 
man  and  man,  and  likewife  it  fhould  ouft  him  of  all  power  given  to 
him.     Co.  Litt.  223.  a. 

17.  If  a  man  make  a  gift  in  tail,  upon  condition  that  hcjhall 
make  a  leafe  far  his  own  lifey  albeit  the  ftate  be  Jawful,  yet  the  con- 
dition is  good,  becaufe  the  reverfion  is  in  the  donor;  as  if  a  man 
make  a  leafe  for  life  or  years  upon  condition  that  they  (han't  grant 

over  their  eftate,  or  let  the  land  to  other^,  this  is  good^  and  yet  the  [  108  3 
grant  6x  leafe  fliould  be  lawfuK     Co.  Litt.  223.  b. 

18.  If  one  grant  a  nnt^barge  with  aprovifo^   that  neither  the  Litt.s  2fto« 
faid  granty  nor  any  thing  therein  containedy  Jhall  charge  his  perfon  Co.  Litt. 

with  a  writ  of  annuity,  by  fuch  provifo  the  land  only  is  charged ;  '^*'  *• 
and  tho'  there  be  2  negatives  in  fuch  provifo,  vet  they  fhall  not 
make  an  affirmative  againft  the  manifeft  intent  01  the  party.  Hawk. 
(,a  Litt.  219. 

I  4  19.  But 


t6$  tfonBitiem 

Co.  Lttt.         ig^  5|^/  a  provifo  that  would  take  away  the  whole  effeB  of  iht 

'^  *  *'  •-     grants  as  if  one  grant  a  rent  out  of  land  in  which  he.  bas  noihingj 

provided  that  it  fiiall  not  charge  his  perfon,  is  void.     Hawk.  Co, 

c    L'tt     Litt.2ig. 

146.  a!  b!—  ^0*  ^^  ^5  ^  provifo  that  is  repugnant  to  the  exprefs  words  of  the 
Poph.  87.  grant ;  As  where  one  grants  a  rent-charge  oat  of  land>  provided  that 
S.  p.  per  |(  f}|jj|  jiot  charge  the  land,  and  where  a  provifo  is  good  at  firft,  and 
6  Rep!*4Z  afterwards  it  happens  that  the  grantee,  or  his  executors,  can  h?ve  no 
b.s.  P.  per.  other  remedy  but  that  which  was  reftrained,  they  fliall  have  it  not- 
Cur. — P-  vi^thftanding  fuch  reftraint ;  as  if  A.  grant  a  rent  to  B,  for  life,  with 
*j^*"Jj'jg*^' a  provifo  that  it  fhall  not  charge  his  perfon,  yet  B's  executors  fliall 
thi^  afeaLiid  have  an  adion  of'debt  for  the  arrears  during  B^s  life.     Ijawk.  Co. 

fays,  that  he  Litt.  210,  220. 

fuDpofes  it 

was  put  is  the  book  as  at  common  Uw>  for  the  ezecuton  of  fuch  tenant  for  lift  may  at  this  day  dtf- 

train  by  32  H*  8.  cap.  37. 


Leafe  for »       21.  If  land  is  given  to  Ai  and  B.  provided  that  5.  JhaU  not  take 
Tf^that*  ^^y  of  the  profit:'^  this  provifo  is  void  and  repugnant  j  per  Yelvcrtoii 
\^  ihall    J.  Obiter.     Bulft.  42.  Mich.  8,  Jac.  , 


yean,  pro 

ri 

le/Tee 

not  take  the 

profits  is  repugnant  and  vo'.d.    Arg.  Cro.  £.  107.  pi.  z.  cites  6  R.  2.    Quid  Juris  clcma.t,  20. 


22.  A  condition  annexed  to  an  eftatc  given  is  a.  divided  claufe  front 
11/  granty  and  therefore  cannot  fruflrate  the  grant  precedent^  neither 
in  any  thing  cxpreffed,  nor  in  any  thing  implied,  which  is  of  its 
nature  incideMt  and  infeparable  from  the  thing  granted ;  per  Hor 
bart  Chi  J.  Hob.  170.  pi.  125.  Hill.  12  Jac.  in  cafe  of  Stukcly 
V.  Butler. 


t 


(B.  a)    Condition  repugnant.     \By  reafon  of  the 

Intent. '\ 

f.  TF  the  condition  be,  that  If  the  Mtgce  (hall  pay  to  J.  S.  10/. 
A  fuch  a  day,  then  the  obligation^  being  100/.  jhall  be  void^  other- 
wife  not :  though  this  was  net  the  intent  of  the  parties,  yet  the  con- 
dition is  good ;  for  if  the  obligee  does  not  pay  10  /.  the  obligation  i$ 
Br  Condi    fo^'f^''^^-     39  H.  6.  9.  b.] 

t'joM.pi  98.  [2-  So  if  the  condition  be,  th^t  //the  obligor  does  not  pay  to  the 
cites *S.C.  obligee  fuch  a  day  10/.  then  the  oUi^aiion,  heiptg  icol.  Jhall  be  void^ 
— Rr.  Obli-  this  is  a  good  condition ;  and  the  obligor,  in  an  aAion  upon  the  ob- 
4*2^  dSs*' '  ligation  may  fay,  that  he  did  not  pay  the  10  /.  and  fo  avoid  the  ob- 

s.c. ligation  j   For  though  the  intent  vr^s  not  fo,  yet  becaufe  the  words 

S.  c.  cited  ^ere  fo,  he  ought  to  SLdjudgc-a.esrding  to  the  word:.  ?q  H.  6.  ID. 
^^:^°^- cited  to  l)e  adjudged.]  JV      .       ^ 

a  Mod.28$. 

Hill.  29  &  30  Car.  2.  C.  B.  thf  Ch.  J.  faid  he  doubted  whether  that  cafe  was  1?w.*— Frecm.  Ren. 

247.  pi.  261.     Hill.  1677.  NilU  V  Wright,  the  condition  was  held  abfurd,  and  judgment  for  the 

plaintiff. Sec  Tit.  Obligation  (M)  pi.  4.  (N)  pi.  i S.  C.  cited  Arg.  11.  Mod.  ♦  193.  but 

was  denied  by  Holt  Ch.  J.  to  be  law. ibid.  199.  pi.  16.  Mich.  7  Ain.  B.  R.  in  cafe  of  Wells  v. 

Fergufon,  S.  P.  adjudged  to  be  repugnant,  and  denied  th  5  cafe  to  be  law.-*— 3  Salk.  46^.  cl.  -a, 
"WelJsv.  Trcg;ufon,S.C,  adjudged  accordingly.  ^* 


3^  ^,  made  a  Uafi  to  B.  on  condition,  that  if  A.  grants  thg  ri-  S.  C.  dtei 
Verfion  then  B.  JhaU  have  fee.     If  J.  grants  the  reverfion  by  fine  B.  ^,*"^j'^'^ 
fliall  nor  have  fee ;  for  the  condition  is  repugnant  and  void ;  per  tha t*Sie  ^' 
Anderfon  Ch.  J.  i  Rep.  84.  b.  Pafch.  42  Eliz.  C.  B.  cites  6  R.  leafewaiof 
2.  Quid  juris  clamat  20.  Plefington's  cafe.  ^'^'^^  ^^ 

likrwifewai^ 
that  if  A.  died  vpithin  tlw  term  B.  ftoold  have  franktenemeat,  and  livtry  of  feiiin  wan  made  accorxi- 
ingly,  and  the  condition  wn  Wd  repugnant  S^C.  cited  PI.  C.  26.  a.  that  itwal  held,  that 

inai(much  as  the  condition  preceded  the  franktenemenf,  that  the  frank cenement  is  not  out  of  the  Icilbr 
immediately. — S.C.  cited  PI.  C.4S7.  ?— .Co.  Litt,  37?.  b.  (r)  S.  P.  as  of  a  leafc  for  life,  and  fays, 
tiiat  when  the  fine  transfert  the  fe«  to  the  conufee,  it  would  be  abfurd  ai^d  repugnant  to  reafon,  that  the 
fame  fine  ihould  work  an  eilate  in  the  le/fix  ;  for  one  alienation  cannot  veft  an  eilato  of  one  and  the 
fams  land  in  two  feveral  perfonsat  one  time.— Pcrlt,  S.  729.  S.  C.  tuid  S  P.  but  ibid.  S.  730.  fivs 
if  the  leflor  had  granted  the  reverfion  to  a  ftranger  by  deed,  tht*  leflce  in  fuch  c^fe  (hould  have  fee  by 
the  condition,  bec^ufe  the  reverfion  is  not  in  the  grantee  before  attornment,  and  yet  the  feoffor  has 
granted  the  fame,  and  againft  this  grant  he  cannot  plead  ne  granta  pas  by  the  deed.  >2  l^rDtvnl. 
Wj.  Arg.  cites  Plcfington*s  cafe  as  held  that  he  fliall  not  have  tee,  becaufe  at  the  time  he  had  onfy  2 
dght  to  a  term,  and  not  a  term  in  poflcflion.  If  a  man  make^  a  leate  for  years  upon  condition 
dut  if  the  leflor  oufts  him  within  the  term  he  ihall  have  fee ;  in  this  cafe,  by  the  performance  of  the 
condition  he  ihall  have  fee,  becaufe  it  is  the  ad  and  tort  of  ^e  leflor  himfelf,  whereof  h^raf'lf  /hall 
not  take  advantage  \  and  alfo,  that  eodcm  inftante  that  the  leifor  oufts  him,  eodem  Inftante  the  leilee 
lias  fee,  and  the  title  of  the  leflee  is  by  force  of  the  condition,  which  is  paramount  the  oufter  •  per 
pike  Ch.  J.  %  Rep.  76.  a.  and  fays,  that  with  tiys  accords  6  K^  %,  Quid  Juris  qlamat  20.  And  that 
pofieffion  at  an  inftant  is  fufficien^  to  fupport  the  increafe  of  the  fee  appcai;s  iz  £.  2.  Tit.  Voucher 
265.        'S.  C.  cited  Co.  Litt.  217.  a. 

4.  Condition  of  a  bond  that  the  obligee  JhoU  not  fue  the  obligation^ 
'  is  repugnant,  but  a  defeafance  by  other  deed  to  fuch  tStSi  is  good. 

Mo.  81 1,  pi.  1097.  cites  %i  H.  7.  the  cafe  of  PufetQ. 

5.  A  bond  was  conditioned,  that  if  7.  &  the  obligor  Jhall  die  Paim.  552, 
without  ijjiie^  then  if  he^  by  his  laji  wilt^  or  otherwife  in  writings  S.  C.  Dode^ 
JhaU  convey  fuch  lands  to  IV.  B.  the  obligee^  then  the  obligation  to  be  ^^^^^J-.^^^ 
void.    It  was  objeded  that  this  condition  was  repugnant  and  im-  tion^fmgic 
poffible,  viz.  that  if  be  die  without  iffue,  then  by  his  laft  will  or  ^"f  ^he  con- 
otherwife  he  would  convey  &c.  and  that  he  cannot  convey  when  he  **''*°"  '*' 
is  dead;  and  of  this  opinion  was  Doderidge ;  but  by  the  other  3  fm^ffisicaf 
judges,  the  condition  being  made  in  benefit  of  the  obligor  [obligee]  the  com* 
(hall  be  conftrued  according  to  the  intention  of  the  parties,  which  ™<^*^cement, 
was,  that  J.  (hould  make  a  conveyance  in  his  life  by  will,  or  other-  f^j  that^the 
wife,  of  lands  fo  as  they  ihould  remain  to  W.'and  his  heirs,  in  de-  intent  ap. 
fault  of  heirs  of  the  body  of  J.  Jo,  180.  pi.  7.  Trin.  4.Car.  B.  R.  ^^^^*  *»« 
Eaton  V.  Butter.  ;J«X 

to  the  words; 
and  that  tho*  the  intent  is  to  be  purfued,  yet  that  is  when  the  words  kad  us  to  the  intent.  But  the 
other  3  he^  e  contra,  and  gave  judgment  to  the  plaintiff  accordingly. 

'  6.  A  bond  was  conditioned  to  pay  7  /.  by  2  s.  pet  weeky  and  if  he  Raym.  68. 
fail  of  payment  at  any  of  the  days,   the  bond  to  be  void,  or  otherwife  ^'^'/f' 
to  remain  in  full  force.     The  defendant -pleaded  that  he  did  not  pay  thcpiaind^ff 
at  one  of  the  days.     The  court  held  that  the  condition  fhall  be  becaufe  the' 
taken  di/Iributivefy  reddendo  fmgula  fingulis,  that  if  he  pays  the  7 1  ^|*"!^j^»f>n '»» 
riie  obligation  fhall  be  void,  but  if  he  fails  to  pay  the  2  s.  a  week  at  then  Uie" 
any  of  the  days,  it  fliall  be  in  full  force;  for  the  obligation ^^2// ;r(7/ obligation  Is 
be  ineffectual  if  by  any  means  it  can  be  made  good.     Lev.  77.  Mich.  J."  ^^^^  **** 
14  Car.  2.  B.  R.  Vernon  v.  Alfop.  Shf.loT.  pi. 

i4.S.C.ad. 
Judged  af^er  advifement  feveral  terms  that  the  obligation  was  iingle,  and  the  condition  repugnant  and 
void.  S.  C.  cited  %  Mod.  285.  tnd  S.  P.  adjudged  accordingly.  HilL  29  &  30  Car.  2.  Wells  v. 
Wright. 

7.  The 


)r.  If  a  man  plea4s  defeafance  in  debt  upm  an  obligation  of  a  thing 
to  be  done  beyond  fea^  which  cannot  be  tried  here^  or  in  two  coun- 
ties^ as   in  London  and  Wiltfhirc,  where  the  one  cannot  join  with 
[  11%  'l  ^^^  other  J  {o  that  trial  cannot  be  had,  this  is  void,  and  the  oblfga* 
(ion  is  iingle.    Br.  Defeafance,  pL  13*  cites  22  £•  4.  2. 

(E.  a)     Condition  impoiSblc.     The  Efe£f  of  a 
Condition  impoffible  at  the  making  thereof. 

Br.  Condi-  [i.TF  the  Condition  of  an  obligation  of  feofRnent  be  impoffible  at 
ticos,  pi.  i.  ^g  making  thereof,  this  is  a  void  condition  ;  but  the  oh/iga~ 

S?c/And  tion  or  fcoflFment  is  not  voidj  but  fingle.     14  E.  4.  3,     Co.  Litt, 

infuchcafe  2o6.  hecsnifc  tbt  Condition  is  fubfequentJ] 

the  eftate  is 

abfolttte ;  at  if  the  condition  be  to  go  to  Rome  from  Weftminfter  in  3  hours.  Co.  Litt.  io6.  b. 
S.  P.  per  Markham.  Br.  Conditions,  pi.  55.  cites  19 H.  6.  67.  73.  76. S.  P.  But  it  the  condi- 
tion be  to  do  any  thing  againji  law^  as  to  kill  a  putn,  and  th:  like,  there  the  one  and  the  other  are 
▼o-d.  But  *»f  the  condition  be  pojfibte  at  the  time  eftbe  makings  as  to  infeoff  J,  S.  and  this  becomes 
iihpoflible  after  by  the  a6l  of  God,  or  of  J.  S.  or  it  J.  S.  dies  or  enters  into  religion  by  the  day,  there 
the  obligation  is  faved  by  the  condition.     Br.  Obligation,  pi.  45.  cites  2  h .  4.  2 . 

If  a  C9ndi'       [2.  But  if  the  condition  precedent  he  impoffible  at  the  making  there- 

!dl dm    ^^^  *^^^  ^"  ^^  ^^^^?  *^^^^"^^  nothing  paffes  before  the  condition  is 
poffibic,  the  performed.     Co.  Litt.  20.  b.  [206.  a.  J 

eftate,  in-  [3.  jls  if  a  man  leafesfor  life  upon  condition,  that  if  he  goes  from 
.tereft,  or  ^j^g  church  of  St.  Peter's  tn  IVeJiminJler^  to  the  church  of  St. 
cS«ot!rif;!;  Ptter^i  in  Rome^  within  three  hours^  to  have  a  fee,  which  is  impof- 
^ut  a  con- '  fible,  yet  becaufe  it  is  precedent  no  fee  can  accrue.     Co.  Litt. 

dition fulfe-  206.   b.l 

fuent  is  of 

another  confideration  ;  per  Holt  Ch.  J.  in  delivering  the  opinion  of  the  court.     2  Ld.  Raym.  Rep. 

766.  Pafch,  I  Ana.  in  cafe  of  Feltham  v.  Cudworth. 

4.  Where  a  man  is  bound  to  do  one  thing  or  another,  and  the 
one  is  pojftble^  and  the  other  impoJJihUy  he  ought  to  perforrti  that 
which  is  poiTible.     Br.  Conditions,  pi.  47.  cites  21  E.  3.29. 

5.  It  is  agreed  that  where  a  man  binds  himfelf  by  covenant  to  a 
thing  impoffible  the  covenant  is  voidi  but  if  it  be  to  do  a  thing 
within  the  power  ofmarjj  then  c  contra.  Br.  Covenant,  pi.  4.  cites 
40  E.  3.  5. 

Fitah.  Ob-       6.  A.  IS  bound  to  B.  in  an  obligation  conditioned  tojland  to  the 

ligation,  pi.  arbttrement  of  C.  jo  that  it  be  made  before  1 5  Mich,  /ind  that  the 

Mich?77     obligor  (hall  have  notice,  of  it  14  days  before  15  Mich,  to  attend 

H.  6.  S.  C.  the  faid  arbitrement ;  and  the  15  Mich,  is  14  days  before  the  date  of 

the  iaid  obligation,  and  fo  the  notice  is  impoffible  to  be  performed, 

this  obligation  is  good,  and  the  condition  voidj  adjudged  in  the 

Exchequer  Chamber.     Jcnk.  116  pi.  7i. 

7.  Obligation  with  condition  impoffible  is  as  well  void  as  where 
the  condition  is  againfl  ]^w ;  per  Markham  and  Danby  Ch.  J.  Br. 
conditions,  pi.  150.  cites  8  £.  4.  I2,  J3. 

8»  There  is  no  diverjity  where  the  thing  cr  condition  is  impoffible 
at  the  commencement^  and  when  it  is  pofiible  at  the  commencement^ 
and  made  imPoJpble  after  ^  for  an  impoi^blc  condition  iball  be  faid 

void> 


ConDitfbit.  tti 

Voi4  ^^  the  grant  eood.  And  where  the  condition  was  poMAcf 
and  became  impoiliDle  after,  there  it  is  Angle  alfo ;  As  where  an 
annuity  is  granted  by  R.  Prior  of  S.  till  the  plaintiff  be  promoted 
by  R.  this  is  a  condition ;  but  if  R.  dies  before  promotion,  now 
the  grant  is  fingle,  for  the  tender  of  the  fucceflbr  is  not  good  5 
Contra  if  it  had  been  granted  by  name  of  Prior  without  name  of 
baptifm.  Br.  Conditions,  pi.  69.  cites  14  H.  7.  31.  and  15^ 
H.  7-1-  [  113  j 

9.  Wbere  a  deed  has  covenants,  partly  pofftble^  and  partly  impof"  B"*  *»  the 
yB/f,  it  is  good  for  the  poffible  ones,  and  void  for  the  ofefaqiL  J5r.  5^^°^^ 
Faits,  pL  37.  cites  14  H.  8<  25.  per,  PoIlard«  namt  aU  is 

▼old  5  per 
BrudeoeU.    Ibid. 

ro.  A  bond  was  conditioned /^r  y^^/W;?^  and  maintaining  tf»  1  Le.  XS9. 
boufe^  t^c,  infufficitnt  repairs^  and  fo  to  leave  it  at  the  end  of  the  ?l'*i?^* 
term ;  at  the  time  of  the  entry  into  the  bond^  the  timber  of  part  ej/^.  bIk, 
thereof  was  fo  rotten^  that  it  was  impoffble  tofuflain  and  maintain  it  «heS.c.  thtf 
in  repairs,  yet  the  obligation  is  good,  though  the  condition  was  ***^^«nt 
impoflible;  adjudgM.     Sav.  96.  pi.  177.  Trin.  31  Eliz.  Wood  v.  ?he'k1tch« 

Avery.  -  Wisibruin-* 

ous  a:  the 
time  of  the  denlfe.  that  he  could  not  maintain  or  repair  It,  and  thereforef  fie  took  it  down,  and  re-« 
built  it  again,  in  l?ihort  n  time  a&  he  coukl  pofliblyy  in  the  iame  place,  fo  large,  and  h  fufncient  in 
trtadth,  length,  and  height,  as  the  other  kitchen  was  ;  and  that  the  faid'kJtchcn,  ail  times  after  the 
te-cvI'.tVmg  of  it,  he  had  fuftained  and  maintained,  and  well  repaired,  and  demanded  judgment,  &c. 
Upon  uhich  pica  the  plaintiflf  did  demur  in  law  ;  and  by  the  court,  the  plea  were  a  good  plea  if  It 
were  in  an  zdion  of  wafte,  but  here,  where  he  ha*  by  his  own  aft  tied  himfelf  to  an  inconvenience,  he 
oujht  at  his  peril  to  provide  for  itj  and  here  it  was  faid,  that  if  the  condition  be  impoifibie  the  bond 
K  fingle  ;  contrar)'  where  a  man  is  char^^ed  by  an  a<^  in  law. 

IX-  A  condition  altogether  tmpoffible  is  void.  Cro.  E.  'J%04^h'^fl^m 
pi.  14.  Mich.  42  &  43  Eliz.  B.  R,  in  cafe  of  Wigly  v.  Black- ^"^^^^j^J; 

wall.  .  ^       ,  E^r)him^ 

that  comes  Arft  to  PauPs  on  ^TIchaelmas  day  next  It  Is  void,  becaufe  it  Is^impoflible.    Per  Popham 
Coldib.  x8S.pl.  13Z.  Hill.  43  Eliz.  ' 

11.  Condition  to  pay  money  at  a  day  pafl  makes  the  obligation  Yelv.  1^8. 
fingle.     Brownl.  104.  Mich.  6  Jac.     Green  v.  Eaden.  ^*  ^'  *"  ^?" 

13.  In  debt  upon  bond,  conditioned /c/^^y  M^  ;w«<7  tf» /;!>/ 31/?  La t™i7z.'' 
day  of  September^  whereas  there  are  not  fo  many  days  in  the  month  ;  Gibbon  v. 
the  defendant  pleaded  fclvit  ad  diem,  and  found  for  the  plaintiff ;  ^"J^"^^^^^' 
it  was  moved  in  arreft  of  judgment,  that  the  coiKlition  was  impof-  ingiy!!!!!!!" 
fible ;  fed  per  Curiam,  the  condition  being  impoffible,  the  money  is  Noy  85. 
due  prejintly.    Jo.  140.  pi.  6.  Trin-  2  Cur.  B.  R.    Jiffi;on  v.  Pur-  cij^ghamv. 

rhafe  •  Purchafe, 

^^^^'  S.  C.  held 

that  it  is 
payable  prefently,  and  iudgment  for  the  pla'nttlF.  ■    Cro.  C.  78.  pi.  9,  Trin.  3  Car.  in  Cam. 

^c-cc.     Purcale  v  Jegun,  S.  C.  and  judgmcnc  adincd. Hot.  175.    iria.  7  Car.  S.  P.  in  cafe 

of  Goilee  v.  ^ruwo. 

14.  If  a  man  is  bound  to  dn  a  collateral  ^t7,  and  that  matter  be-  P=^m.  516. 
comes  impo/fible  afterwards,  it  is  void  ;  but  not  fo  where  the  con-  ^"^^"^  *' ., 
dicion  is  parcel  of  the  duty  cun^ined  in  ititr  obligation,  Arjrr.  2  ^ '  . 
Show.  143.  pl-  1 19*     Midi  32  Car.  2. 

15.    .^b:;nd 


1X3  COttirttion. 

The  report       15.  A  bond  to  tfac  flicriff  t9  appear  at  a  day  certain^  ivkert  thin 

f*}*^'^'"    is  no'fuch  Jofy  is  a  condidon  impoffible  at  the  time  of  making  the 

•     eaT  ^'      bonds  and  therefore /*/ tfWi|^tffw«  is  Jingle  \  and  judgment  for  the 

pUintiiF.  But  note,  the  defendant  did  not  plead  the  ftatute  23  H. 
6.  for  had  he  pleaded  obligation  without  condition  or  confideration 
impoflible)  which  is  all  one,  it  had  been  void  by  the  ftatute*  3  Lev. 
74i  75^  Mich.  34.  Car.  2.  C«  B.     Graham  Vi  Crawfhaw. 

J  6.  If  one  bmds  himfelf  in  a  bond  to  go  to  a  place  ^t  in  beings  or 
to  do  other  impoflible  thing,  the  obligacion  is  iingle ;  and  here  the 
cafe  WU)  one  laid  a  wager  thai  he  would  walk  in  fuch  a  time  to 
High'Park  Corner,  ^nd  the  place  being  Hyde^Park  Corner,  and 
no  fuch  place  as  High^Park  Corner,  he  loft  his  wagers  Per  Cur. 
12  Mod.  418.  Mich.  12  W,  3.  Wall  v.  Grovet. 

17.  Sci.  Fa,  againft  the  bail,  reciting  a  recognizance  taken  in  the 
teign  of  the  late  king  JVUliam,  wherein  the  condition  tVas^  that  the 
defendant  Jhould  remler  himfelf  to  the  prifon  of  the  Marjhalfea  Domind 
[  It4  J  Regina  nunc*  It  Was  afgued  that  the  Condition  is  ImpofHble^  and 
Confequently  the  recognizance  fiiigle.  Per  Holt  Chi  J.  where  the 
condition  is  under-written  or  indorfed^  there  that  is  dnly  voidy  and  the 
obligation  firigle ;  but  where  the  condition  is  part  of  the  lien  itfelfi 
and  incorporated  with  it^  there,  if  the  condition  is  impofSble,  the 
obligation  is  void-j  and  the  court  inclining  that  it  was  ill,  the 
plaintiff  for  his  own  expedition,  pray'd  that  his  writ  might  be 
abated  1  Salk.  17I.  pi.  4.  l^in^  2  Ann.  B.  R.  Pullerton  y« 
Agncw. 

(F.  a)     What  Pcrfbns  rtiay  perform  it. 


(T)  pi.  12.  [t.  TF  a.  and  B.  levy  a  fine  to  the  ufe  of  A.  infee^  if  B.  does  not 
S.  c.  but  -*  pay  los.  at  Michaelmas  after ^  aiid  that  if  he  doth  then  pay 

fa  d)  ''l'  1  *^  ^^^'  *^^  ^*^"  itfliall  be  to  the  ufe  of  A.  per  life^  and  after  to  B. 
S.  C.  but'  infee^  and  after  B.  dies  before  Michaelmas ;  it  feems  the  heir  of  B* 
that  is  upon  may  pay  the  los.  for  this  is  not  more  perfonal,  being  the  payment 
Bot'crtothc  ^^  n™o"ey,  than  in  the  cafe  of  Litt.  upon  a  mortgage,  Tr.'i3.  Car* 
htlr.— Jo.  B.  R.  between  Spring  and  Sir  Julius  Ceefar^  Madcr  of  the  Rolls, 
389.  pi.  xo.  in  a  writ  of  error  upon  a  judgment  in  a  quare  impedit.  The  court 
^*t?'  *r  divided  on  this  point,  fcilicet,  Croke  and  Jones  inclined  that  it  was 
^^win.  not  perional,  but  the  heir  might  perform  it  j  but  Brampfton  & 
10  V  to  110.  Berkcly  e  contra.] 

and  XI 5. 

to  near  the  end  of  fol.  X20.  Mich.  Sc  Hill.  S2.  Jac.  Cov^cr  \\  Edgar,  S*  C.  argued  by  the  ferjeantf^ 
but  n:>  judgment.  Paymc-^t  of  ^Jmall  trifilr.^  fum  rt\.\y  b-r  conlidercd  rather  as  a  certtn'^tj  than  1 
valuable  conliierAtion,  per  Parker  C.  and  he  laid,  that  he  took  this  to  be  the  ground'upon  which  the 
2  judj^es  w?nt,  who  in  the  c.;le  of  Spring  v.  Cxiar  held  the  payment  of  lo/.  to  be  a  perional  z(k  \  for 
wh^.i  the  I'um  comci  to  be  contiderable,  as  500/.  &c.  the  payment  of.it  is  never  cfiecmed  a  perfonal 
^St.     10  Mod.  4.24.  in  cafe  of  Marks  V.  Marks.''  And  he  fiid,  that  this  appeait  throu^out  7 

Kcp.  in  EnglcSsld's  cafe.         Chan.  Free.  4.S6.  b.  C.  but  S.  P.  doct  not  appear. 

2.  Fcoffrn:r.t  in  fee  upon  condition  to  he  void  if  the  feoffor  pays  fo 
much  to  toe  poffee^  and  the  feoffee  dies  before  payment^  his  heirs  caU'^ 
not  pay  it^  becaule  the  time  of  payment  is  paft  \  for  the  condition 
being  general,  if  the  feoffor  pays,  ice  it  is  as  much  as  to  fay,  If  the 
fcodW  during  his  l.fe  pays,  &c.  Litt.  S.  337, 

3.  But 
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^i  Bui  whin  a  day  of  payment  is  Itmiud^  and  theftaffkr  digs  be^ 
fore  the  day y  his.  heir  may  tender  (be  moneyt  becauie  the  time  of 
payment  was  not  pad  by  the  death  of  the  feoffor.     Litt.  S.  337. 

4.  And  it  feeins>  that  yi  may  his  4jcicutors^  becaufe  they  reprefent  And  fo  mw 
the  perfon  of  their  teftator.     Litt.  S.  337.  his  idmiiiif- 

tntors,  aii4 
if  there  be  ncith«r  executor  nor  admimftrator,  the  ordinary  may  do  the  fame.    Co.  Litl.  ic^^  •« 

5.  If  a  man  mortgages  bis  land  to  W.  upon  condition  that  iftho 
mortgagor  ^  J,  S.  pay  20  Jhillings  atfuch  a  day  to  the  mortgagee, 
that  then  he  flsall  re-enter.  The  mortgagor  dies  before  the  day.  j.  S, 
pays  the  money  to  the  mortgagee.  Tliis  is  a  good  performance  of 
the  condition,  and  yet  the  letter  of  the  condition  is  not  performed. 
But  if  the  mortgagor  had  been  alive  at  the  day^  and  he  would  not 
pay  the  money,  but  refufed  to  pay  the  fame,  and  J.  S.  alone  had 
tendred  the  money,  the  mortgagee  might  have  refufed  it.  Co. 
Litt.  219.  b. 

6.  Bui  in  the  former  cafe,  albeit  the  mortgagor  be  dead,  vet  the 
a£i  ofGodJhall  not  difable  j^.  S.  to  pay  the  money,  for  therety  the 
mortgagee  receives  no  prejudice;  andyi  it  is  in  that  cafe,  ify,  ^.  ["  1 15  ] 
tad  died  before  the  day^  the  mortgagor  might  have  paid  it.     Co. 

Lit.  219.  b. 

7.  If  A.  infeoffs  D.  his  fecond  fon  upon  condition^  that  if  he  pay 
500/.  to  D.  then  E.  his  '^fon  /hould  have  fee.  This  is  a  condi- 
tion, the  right  of  performing  which,  dcicends  to  the  heir  of  A. 
and  he  may  take  advantage  of  it  \  for  the  limitation  of  the  fee  over 
to  £.  is  void  by  a  particular  maxim  of  th^  common  law,  which  wiU 
not  allow  a  fee  to  be  limited  upon  a  fee,  or  by  that  other  maxim 
by  which  a  Jlranger  cannot  take  advantage  of  a  condition ;  per 
Parker  C.  10  Mod.  423.  Mich.  5  Geo.  in  Cane,  in  cafe  of  Marks 
v.  Marks. 

8.  liTikafe  is  made  to  2,  with  condition  to  have  fa^  and  the  ««^  *^/*s"r 

dies^  the  furvivor  may  perform  the  condition  and  have  the  fee ;  but  p?^rCoke  ' 

if  the  feme  jointenaats  have  made  partition  the  condition  is  de-  Ch.  J.  lay. 

.ftroyed,  bccaufc  the  cilate  in  fee  ought  to  increafc  to  them  jointly  1^'**^?^ 

and  not  in  feveraky  ;  per  Coke  Ch.  J.     8  Rep.  75.  b.  76.  a.  Trin.  hcclufc'thJ' 

7  Jac.  in  lord  Stafford's  cafe.  p  I v'.i,  re- 

mains, anJ 
/  the  eil»te  aho  in  fubftancc. 

9.  Devife  of  lands  to  his  daughter  and  her  heirSy  at  her  age  of  18^  Nutc.  -56. 
and  that  his  wife  jhali  take  the  profits  in  the  mean  time^  provided  Jhe  fjjj.'^s^*'^"'* 
keeps  the  daughter  at  Jchool'^  &c.  The  widow  marries  again  and  dieSy  accordi'ngi), 
the  daughter  not  being  18.     Adjudg'd  that  this  was  a  plain  term  and  thai 
given  to  the  wife  for  her  own  ufe,  which  accrues  to  the  hufband,  J*^"  ^^^^  '^^ 
and  the  kee|.»ing  and  educating  the  dj^ughter  is  not  of  fuch  ^  par-  ihc  wifc,"fof 
ficular  privily  but  that  it  may  be  performed  cffc<Shially  by  another.  »tis  tlie  aa 
Hob.  285.  pi.  370.  Trin.  17  Jac.  Balder  v.  Blackbornc.  Vj^v^ot^^ 

-     ,      ,  .    .^  ^  juJg.'aciic 

for  the  pLiutiff. -Brownl.  79.  S.C.  adjujjed  for  ^ac  ^fUiuhS. 

10.  Dpvifo  of  lands  to  his  v/ife  for  life,  and  after  her  death  to^WicbB 
D.  his  ^d  Cm  and  his  Liirs,  prcvid:d^  that  if  C\  the  fecofJ  hn  do  :'^'>  "'•• 

^.      .  *  -'  J  ^         J      //chat if  C. 


^5  (S^nlMit^ 

fyallfcTf^    Within  3  numths  after  nywifis  death  fay  to  D.  bis  executor's^  \Jc. 

*"i^'*^'  5^  '•  *^"  *^  '^^^  ^^  ^^^^®  '^  ^-  ^*^  *"  *^'^''  *^-  ^^^>  living 
ycfthisir''*^  W'f«-  The  he!r  ofG.  may  pay  the  money,  and  fliJl  have  the 
only  a  plain  eftatc  convcycd  to  him.  Pafch.  1718.  Ch.  Prec.  486.  MarkeS  v. 
miftake  in  Markes. 

the  will, 

Which  is  a  conveyance  that  the  law  fuppofes  to  be  made  when  a  ifaan  is  vnfi  iwtMRu  atkd  therefore 

favoured  greatly  \  {>er  Parker  C.  lo  Mod.  422.  S,  C. 

Fd^Vi^  (G.  a)    To  whom  it  rriay  be  performed. 

Cro.E.383.  [l.  TF  a  man  makes  z  feoffment  in  Fee  upon  condition  that  if  he 

&s%^*d'  ^^^^  ^^^'*  ^*  '^^  ^^"^^*   executorsy  or  adminijlrators  of  the 

mitted*  buty^#^*  'Within  a  year  after  his  death,  that  then  it  (hall  be  lawhil  for 
t^i  payment  him  to  re-enter,  and  after  1^^  feoffee  makes  a  feoffment  to  J.  S.  and 
to  the  heir  dieSy  and  the  feoffor  pays  the  money  to  the  heir  of  the  feoffee,  this 
oSs"  mT^o"  *5  a  good  performance  of  the  condition  ;  for  the  heir  is  within  die 
perft)nn-  cxprefs  words  of  the  condition.  Mich.  37,  38  Eliz.  B.  R.  between 
ancc. Goodale  and  IVtat  refolv'd  Co.  5.  96;     Same  cafe.] 

Jf.9S9°s!c.  [^-  ^^^ '"  ^^*^  "^®  *f  ^^^  motity  had  been  paid  to  \he  afftgnee^  it 
<:*S.P.  ad-had  been  no  performance  of  the  condition,  becaufc  the  alfignee  is 
initted. not  namedb   ,Co.  5.  Goodale  9 7.  J 

Gouldib. 

176.  pi.  HI.  S.  C.  Fenner  thought  that  no  payment  ought  to  be  made  to  the  heir*;  but  Gawdy  and 
Clench  e  contra.— Poph.  59,  J  00.  S.  C.  all  agreed  that  riocwithftanaing  the  feoflinent  made  over 
by  the  father,,  the  money  might  have  been  paid  to  the  heir  to  perform  the  condition,  if  it  had  been 
truly  paid  and  without  covin;  but  by  Poj'ham  and  Clench,  if  a  feoffment  to  be  made  to  one,  upon 
conditidn  of  payment  cf  money  to  the  feoffee,  his  hrirs  or  affigns,  and  the  feoffise  mates  a  feoffment 
over,  and  dies,  the  money  ought  to  be  paid  to  the  feoflee,  who  is  the  affignee,  and  not  to  the  heir  for 
there  (heir)  is  not  named  but  in  rcfi>e»a  of  tlie  inheritance  which  might  be  in  him,  but  here  he  is 
named  as  a  mere  ftran^cr  to  it. 

A.  gives  to  B.  lolvcnU'  ro  fnch  perfon  as  he  (hall  appoint;  if  B.  appoints  one,  payment  to  him  U 
payment  to  B  ;  but  if  B.  anr^oint  none,  ic  fliall  be  paid  to  him.     6  Mod.  228. 

Where  the  feoftbr  has  any  reveifion  remaining  in  him,  the  payment  rouft  be  to  himfelf ;  but  where 
he  departs  with  his  intire  fee,  as  feoffment  in  fee,  giit  in  tail,  or  Itafc  for  life,  remainder  OTCr  in  fcQ 
thprc,  IcfTre  for  life,  or  donee  in  tail,  is  aHlgnee.     5  Rep.  97.  a.  Goodale's  cafe. 

3.  Feoffment  on  condition  to  pay  to  the  feoffee,  his  executors^  ot 
affigns,  within  three  years,  and  then  feoffor  his  heirs^  &c.  to  re- 
enter. I'he  feoffee  has  2  fon? ^  hifants^  whom  he  makes  executors* 
and  dies  before  the  day.  J.  S.  fs  made  adminiftratcr  during  mi^- 
nority  -,  'tis  moft  fure  for  A.  to  pay  the  money  to  the  executors,  for 
the  adminiftrator  during  minority  is  but  as  bailiff  or  receiver  to  the 
executors,  and  payment  to  one  of  tliem  is  good.  -^Le.  10?  ol  ici- 
Pafch.  26  Eliz;  C.  B.  Anon.  4-  P  •    :>  • 

4.  If  a  man  makes  a  feoffment  in  fee^  by  way  of  mortgage^  upon 
condition  to  he  void  upon  payment  of  the  money  by  the  feoffor  at  a  day^ 
ifthefeoffte  dies  before  the  day^  the  rrioney  Ihall  be  paid  to  the  ex- 
ecutors, and  not  to  the  heirs  of  the  feoffee;  becaufe  it  (hall  be  in- 
tended the  eflate  was  made  by  reafon  of  the  loan  of  the  money,  ot 
fome  other  duty.    Litt.-  S.  339i 

S  p.  for  in       5:  S«/  if  the  condition  be,  that  if  the  feoffor  pays^  &c.  to  the 
this  cafe     feoffee,  or  his  heirs,  if  he  dies  before  the  day  the  payment  ought  to 

uni^ur^'r-    ^^  ^^^^  ^^  ^^^  ^^^^  ^^  ^^^  ^^  ^^^  executors.    Litt.  S.  339. 

fonx 


.    Con1}tttQti*  lis 

font  eft  exdttfio  altenttS,  &  ezprefibm  facit  ceiTare  tadtnm.    And  the  law  (haU  never  feek  oat  a  fei> 
Smij  when  tbe  pardet  themfelYes  have  appointed  one.    Co.  Litu  »io.  a* 

•  ■ 

6k  Condition  of  an  obligation  entred  into  by  M,  was  to  fay  lo  /.  I'lct*  ^f^ 
per  ann.  after  his  death  to  the  executors  of  the  obligee,  for  the  ufe  rf\^^\^^'' 
M*s  children*    The  obligee  dies  without  making  any  executor,  cafe*.  °s.c. 
Tbe  court  feem'd  of  opinion  that  the  money  ihall  he  paid  to  his  ad-  in  toddem 
mniftraiors.    Scd  Adjornatur.  Het.  1 15,  1 16.  Trin,  4  Car.  C.  B,  '*'*^ 
Manningham'^  cafe. 


(H*  a)     \^o  whom  to  be  performed !\    Aflignsw 

[Executors.] 

[i.  TF  the  condition  be  to  leaje  certain  lands  for  three  lives  to  the^^^-  ^^* 
*  obligee  or  his  afflgns^  and  after  the  obligee  demands  a  Icafe  to  1^^'  ^*p 
be  made  to  ^ftrangers  for  their  3  lives,  he  ought  to  make  it  to  pir  Curialm' 
them  accordingly,  or  otherwife  the  condition  is  broke,  for  here  by  accordifi^iy. 
the  word  afligns  is  intended  ajftgns  by  nomination  j  for  he  cannot  have  TesTl^!  & 
other  affigns,  in  as  much  as  the  eilate  is  not  aflignable  before  he  s.p.'byCoko 
hath  it.    Pafch.  14  Jac.  B,  between  Jlbm  and  ff^odgwood^   per  Ch.  j,  ae- 

Ciiriam  1  cordingly  ; 

hnd  b««i 
•eherwlfe  dearly,  M  St  had  been  to  he  made  to  him,  (and)  to  his  aflipis;  but  that  here  he  has  aa 
de^on  to  whom  he  will  make  this  leafe  ;  as  if  you  are  to  malce  a  leafe  to  me  or  to  three  whidi  I 
ihall  name.*        i  Bridg.  39,  40.  S.  C.  &  S.  P.  Arg.  but  noti  ing  faid  to  it  by  the  court. 

r  '17  ] 

£2.  If  a  tnan  be  bound  in  JZO  /.  upon  condition  to  pay  lo  /•  tofuch  Hob.  9.  pi. 
perjons  as  the  obligee  Jhall  name  by  his  laft  willy  and  atter  the  obligee  »9»S.C.pet 
names  no  perjon  by  his  will,  the  obligor  is  not  bound  to  pay  it  to  his  d^J^  ^^ 
executors,  becaufe  the  condition  hath  reference  to  his  nomination,  though 
Mich.  10  Jac.  B,  per  Curiam,  &  Tr.  12  Jac.  B.  between  P^^.£ff,vJ?«««y 
Mead,  per  Curiam.]  t"n?;^t 

covenanted 
to  be  dose  unto  a  maa  or  Kit  aflign$>  that  is  to  be  done  to  the  executors  where  there  is  no  adual  af- 
£gfiee,  as  in  Chapman  and  Dalton*s  cafe,  and  in  •f^  ay  H.  8.  for  the  delivering  of  rentals  to  a  maa 
and  his  affigns ;  the  reafon  is  becaufe  the  word  (affigoee)  is  indiffisrent  both  to  the  aflignee  in  deed 
and  in  Liw  ;  And  there  when  the  execotor  takes  it  he  has  it  to  the  ufe  of  the  teftator  \  But  here  the 
irords  muft  needs  be  underftood  of  an  aBignee  in  deed,  who  ihall  take  it  to  his  own  ufe,  for  the  word 
(payiBg)  carries  property  with  it.— -—Mo.  855.  pi.  xtya.  S.  C.  adjudged,  that  the  executor  is  not 
affignee  \  for  diere  oo^t  to  be  an  exprefs  aflignee,  and  therefore  the  condition  becomes  impoflible  by 
die  omifiion  in  not  naming  the  obligee,  and  fo  the  obligation  difcharged.*— — Godb.  192.  pi.  274. 
Mead's  cafe,  S.  C.  held  accordingly  per  tot.  Car.  and  Coke  took  a  diveriity,  that  if  I  am  bound  to 
^ay  10/.  to  the  aflignee  of  the  obligee,  and  his  *  aflignee  makes  an  executor  and  dies,  the  executor 
flull  not  have  the  10/.  But  if  I  am  bound  to  pay  10 /.  to  die  obligee  or  his  aflignees,  there  the  ex* 
ccotor  ihall  have  it  \  becaufe  it  was  a  duty  in  the  obligee  himfelf  j  and  judgment  accordingly. 

f  PI.  C.  2S8.  a  cites  S,  C. 

•  [It  feems  the  words  (his  ai!ignee)  are  mUprlnted  and  ihould  be  only  (he)]  ——See  Tit,  Ixeci^ 
tor  (X)  pi. ».  P^c  V.  Stileman,  S.  C. 

3.  If  A.  infeoff  B.  to  infeoffC  and  D.  and  D.  dies ;  yet  B.  ought  So  if  D.  re. 
to  infeofF  C.     Br.  Conditions,  pL  55.  cites  19  H.  6.  67. 73.  76.      ^^f  j"^^' 

4.  Note  per  Fortefcue,  Afcough,  Newton  and  Pafton,  that  if  a      ' 
man  infeoffs  another  upon  condition  to  infeoff  the  baron  and  feme  in 
tally  the  reminder  to  }V.  in  fee^  and  he  oflfers*  to  the  barm  and 
feme^  and  diey  reft^Cy  be  has  not  performed  the  condition,  linlefs  he    . 
^  NquY.  K  offtrs    •' 


iiy  Cotmitiott; 

offers  tb  him  in  remainder.     Bn  ConditionS9  pl«  lit.  cite^  I9 

H.  6.  *]()• 
8.  C.  cited  •  ^^  R.  being  feifed  of  certain  lands,  covenanted  with  B.  that  if 
•7/?.  Lre-^'^^J'  ««/«  A/V»,  A/j  heirs  and  ajjignsj  500/.  /i&^«  he  and  his  heirs 
foivcd,  would Jiand  feifed  to  the  ufe  of  the  (aid  A  and  his  heirs  ^  iJ.  devifed 
Mich.  45  z;^^  /^/j^  fo  his  wife  during  the  minority  of  his  fon^  the  remainder  to 
In  tli  court  ^^^  fe^  infee^  and  died,  having  made  his  wife  executrix.  B.  at  the 
of  wards.—  day  and  place  tendred  the  money  generally,  the  wife  having  but  an 
Mo.  243.  eftate  for  years  in  the  land  took  the  money.  It  was  holden,  that  the 
Mid^*iQ  fame  was  not  a  fufficient  tender,  for  the  wife  is  not  aflignee,  for 
liiz,  cites  fhe  has  only  an  intereft  for  years^  and  here  the  fon  is  to  bear  the. 
the  cafe  of  lofs ;  for  by  a  lawful  tender  the  inheritance  fhall  be  divcfted  out  of 
Bwto\^  him,  and  therefore  the  tender  ought  to  be  made  to  the  fon  and  not  to  the 
th^ Conn  of  wife.  Le.  252.  pi.  339.  Trin.  33  Eliz.  B.  R.  cites  it  as  the  cafe  «f 
w«rds  14    Randal  v.  Brown. 

jEliz.  in 

which  cafe  Barker  covenanted,  that  if  Randal  pay  4re/.  to  him  or  his  affigns  before  fuch  a  day,  he^ 
•  would  (land  feifed  to  his  ufc  in  fee  }  and  before  the  day  he  infeoiled  one  W.  of  the  land,  and  at  the 

4ay  the  money  was  tendered  to  W.  and  a4iudgedy  that  it  was  due  to  W.  he  being  aflSgnee  of  the  land, 
'   and  not  to  B.  who  u:as  the  covenantor  j  where  Coke,  who  cited  the  cafe,  faid,  that  fuch  piymentsy 

tho*  they  are  collateroly  yet  with  words  of  affigns  they  fhall  go  to  the  aflignec  and  not  to  the  co« 

venantor* 

6.  So  if  R,  had  made  ejiatefor  life  or  year s-^  &c.  for  no  one  {hall  ^ 
be'ailignee  in  this  cafe ;  but  when  the  covenantor  departs  with  bis 
whole  efiate^  as  if  he  makes  a  feoffment  in  fee,  gift  in  tail,  or  leafe 
for  life,  with  the  remainder  over  in  fee,  in  fuch  cafe  the  leflee  for  life, 
or  doneejn  tail,  is  the  ailignee;  but  fo  long  as  the  covenantor  has  re- 
vcrfion  remaining  in  him,  the  payment  ought  to  be  made  to  him.  Re- 
folved  by  the  whole  Court  of  Wards,  cited  5  Rep.  97.  a.  as  Randal's  • 
c*  ii. 

7.  So  it  was  faid,  if  R.  had  made  affignment  of  his  entire  ejlate^ 
inpartj  that  fo  long  as  any  part  remained  with  R.  the  tender  ought 
to  be  made  to  him  or  his  heirs.     Ibid. 

*  r  1 18  1  '•  'L^^  ^*^  mortgaged^  and  a  promife  [provifo]  that  if  the  mort* 
Co.  L'.tt.  S^S^^  at  fuch  a  time  and  place  Jhould  pay  the  money  to  the  tnortgagee^ 
?io.a.s.P«  his  ♦  heirs^  or  afftgns^  the  mortgage  fljould  be  voi  L  The  mortgagee 
--See  Tit.  jjgj^  a,^ J  tj^e  money  was  paid  to  his  executor  \  and  It  was  adjudged 
{0)^\K.  to  be  no  performance  of  the  condition ;  for  the  executor  was  not 
rhrcjfeof  named,  and  the  money  ought  to  be  paid  to  the  heir  who  fluould 
K^ndai  V.    [^^yg  ^}^g  jjjj^j^  jf  ^g  money  were  unpaid,  and  not  the  executor. 

f^^^n*        Brownl.  64,  Mich.  6  Jac.  Alfton  v.  Walker. 

9.  Condition  was  to  maie  the  obligee  a  leafe  for  life  by  fuch  a 
dayy  or  pay  him  100/.  Obligee  died  before  the  day\  and  adjudged^ 
that  his  executor  flicill  have  the  100/.  per  Treby  Ch.  J.  and  the 
ground  of  Laughter's  cafe  was  denied  to  be  univerfal.  1  Salk.  170, 
pi.  2.  Mich.  9  W.  3.  C.  B.  Anon. 

(I.  a)     What  perfons  ihall  be  bound  by  a  Condition. 

•  Br.  Riron  [i.  f  F  an  eftate  be  made  to  z  feme  coverty  (he  fliall  be  bound  by 
an.i  irmc:,  1  jj^g  condition,  becaufe  this  does  not  charge  her  perfon,  but 
riZ.Vn:  the  land.  ^SE.  3-  ^-  ^  ^8  H.  8.  r^.  1 6.  sj 
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\h,  tz.  a.  pi.  7.1  S.  C.  as  to  payment  of  the  rent  referved  OA  a  ltMJ6i  fot  yeara  to  her  and  htt  baroo, 
Iwt  contrary  of  other  collateral  coven anta* 

f  This  is  mlfpriote4»  and  ihould  be  pi.  65.— *^It  was  agreed,  that  if  lai)ds  are  given  to  a  feme 
Tole  upon  condition,  and  die  takcTs  ba^ofl,  who  breaks  the  conid.uony  the  feme  fhall  be  bound*  Mo« 
^i«  pi.  229.  Trlii.  9  BKs. 

[2.  If  an  eftate  be  made  to  an  iafanf  upon  an  exprefs  condition,  ^^  '^  ^^^ 
%  infant  (haU  bt  bound  to  perform  it*].  V^Z^ 

ing  his  mi* 
noricy,  the  laad  la  loft  for  ever  i  refoIvM.    8  Rep*  44*  b*  Hill*  45  £li<.  ia  Whittingham^i  c^c.— — • 
S.  C.  cited  Arg.  Hard.  zx« 

[3*  So  if  an  e/iaU  be  maJe  to  an^cr  in  fif  upon  cdnJitlon^  his  Cro.  J.  374. 

heir^  after  his  death,  though  he  be  within  age^  mall  be  bound  by  jlei*?;^' 

the  condition*     Tr*  13  Jac*  B,  R*  between  HUidt  and  *Thompfin^  ad-  fo  be  admh- 

judgcd  and  agreed.]  mitttd.-*^M 

Koll.  Rep* 

136.  pU  18.  S.  C.  it  S.  r.  admitted.—— ^ Ibid.  19$.^!.  1.  S.C.  5eS.  P.  admitted  by  ji^gme..K, 

• 3  Bulft.  58.  S.  C.  &  S.  P.  admitted. 

In  aihfe  it  was  fouhd,  that  A.  Infeafftd  B.  in  fee  upon  condition,  that  if^,  ^t  bis  heirs  pay  C.  locfm 
sttfm-baJaff  that  thty  may  re'Cnter,  A,  died,  his  heir  within  age.  The  day  incurred  during  the 
noH-agty  and  dte  heir  did  net  tender  at  the  day  \  and  after  they  came  to  Wicfiioffeef  who  at  their  re» 
qutji  deferred  the  day  of  payment  ^  at  which  djy  he  refufed^  [to  accept  the  money  tlien  tendered]  and 
the  heir  estered,  and  becairle  the  heir  was  within  age  at  the  day  of  payment,  and  that  the  feo^ee  de- 
fcir*d  the  day  of  paymi^nt,  therefore  the  entry  lawful  by  award  j  but  Br<v>ke  fays,  quc>d  not.i,  for 
mirum  !  fur  it  fcems  to  be  contra  legem*  Br*  Conditloos,  pi.  114.  cites  31  Aif.  17.  .■  S.  C.  cited 
%  Btxlft,  59.  Arg. 

4*  If  an  office  oiparkerjhlp  be  gf  anted  or  depends  to  an  infant  or 
feme  courts  if  the  conditions  in  law  annexed  to  this  office^  M'hich  re- 
quire fkill  and  confidence  be  not  obferved  and  fulfilled,  the  office  is 
loft  for  ever,  becaufe  as  Littleton  fays,  it  is  as  Irrong  as  an  exprefs 
condition  5  but  if  a  leafe  for  life  be  made  to  a  feme  covert ^  or  an  in-* 
fanty  and  they  by  charter  of  feoffment  alien  in  fee^  the  breacii  of 
this  condition  in  law,  that  is  without  ffCill,  &c.  is  no  abfolute  for- 
feiture of  their  eftate*  So  of  a  condition  in  law  given  byjiatute^ 
which  gives  an  entry  only;  as  if  an  infant  or  feme  covert  with  her 
hufband  aliens  by  charter  of  feoffment  in. mortmain^  this  is  no  bar  to 
the  infant,  or  feme  covert*  But  if  a  recovery  be  had  againft  an  in- 
fant or  feme  covert  in  an  aftion  of  wafte,  they  are  bound  and  barr'd 
for  ever.     Co*  Litt.  233.  b*  F  IIQ  7 

5.  Whether  the  king  fhall  be  bound  by  a  condition  fee  a  long  ar-  *■       ^  "^ 
gument.  Hardr.  10  Mich.  1655.  in  the  Exchequer,  Newman  v. 
Phillips* 


(I.  a.  1)  Who  bound*  By  Agreement  to  the  Eftate* 

I.  CT^HREB  infeoffedhy  deedj  and  there  were  feveral  covenants  Br.Ef- 
*'    in  the  deed  on  the  part  of  the  feoffees,  two  only  fealed  the^^^^^ 
deedy  yet  becaufe  the  3d  entred  and  agreed  to  the  eftate  conveyed  cites  50  E* 
by  the  deedj  fee  was  bound  in  writ  of  covenant  by  the  fealing  ot  his  "?•  *»-r3 
companions.    Arg.  2  Roll.  R  63.  cites  38  fci.  3.  8-  s,"p!" '^*\ 

2*  Leafe  to  A  for  his  lifcy  the  reinainder  in  fee  to  B«  upon  con-  Br.  Ef- 
dftion  &c.  and  if  A.  feals  the  indenture,  alTddies*  and  B.  enters  ^r^ng^f  ai 
into  the  land  by  force  of  his  remainder,  he  is  tied  to  perform  all  th^  cltel/cE'  ' 

K  %  conditions,  '  ^* 
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2£.  and  thzs  Condition^  as  the  tenant  for  life  ought  to  have  ibnt  in  his  itfe^timtf^ 
s«a.  of  .  and  yet  he  in  the  remainiJer  neVcr  Sealed  any  part  of  the  indenture ; 
dtnaUb  '"  ^  "^"^^  ^  ^^  cntrcd  andagfced  to  have  the  lands  by  force  ot 
38  E.  3*  8.  the  indenture,  he  is  bound  io  petfotm  the  conditions  within  the 
that  if  a      (timc,  if  he  will  have  the  land.    Litt.  S.  374* 

man  makes  \ 

a  feoffment  by  deed-poll  updn  conditloii>  and'f^ffee'^eads  the  deed  and  ihewa  itth^  feotkr,  ttpoh  ^1 
fhcwing  fhall  take  advantage  of  the  condition^  and  plead  it  3  fo  if  the  feoflbr  can  get  tk^  deed>  wichotit 
its  being  pleaded  by  the  feoffee,  the  feoffor  may  pka^  3t,  and  yet  it  belong  to  |he  feoffee. *-«>»3 
ShUL  263.  6.  P.  Arg.  cites  Lict.&  59  [503  £•  3«  22. 

3.  If  A.  by  deed  IhdentiMi  between  him  ^  B.  lets  Isinds  to  B« 
for  life,  the  remainder  to  C.  in  fee,  referving  a  rent ;  tenant  fot 
life  dieS)  he  in  the  remainder  enters,  into  the  lands,  he  fhall  be 
bound  to  pay  the  rent.     Co.  Lltt.  2^1.  a* 

4.  An  indenture  of  leafc  is  ingroffed  between  A.  of  the  onepart^ 
and  D.  and  R.  of  the  other  part,  which  purports  a  deinife  for  years 
by  A.  to  D.  and  R. — A.  feals  and  delivers  the  itidenture  toD.  and 
D.  feals  the  counterpart  to  A.  but  R.  did  not  fcal  and  deliver  it ; 
and  by  the  fame  indenture  It  was  mentioned  that  2>.  and  R*  did. 
grant  to  be  bound  to  the  plaintiff  in  20 1.  in  cafe  that  certain  con* 
ttitions  comprized  in  the  indenture  were  not  performed  j  and  for 
this  20 1.  A.  brought  an  aflion  againft  D.  only,  and  (hewed  the 
indenture ;  the  defendant  pleaded  that  *tis  proVed  by  the  indenture, 
that  the  demife  was  made  to  D;  and  R.  which  R.  is  in  full  life, 
and  not-named  in  the  writ;  judgment  of  the  wtit;  the  plaintiff  re- 
ply*d,  that  R*  did  never  feal  &c.  and  fo  his  writ  good  againfl  D. 
foie*  The  plainttfPs  counfel  took  a  diverftty  between  a  rent  re^ 
Jerveds  Which  is  parcel  of  the  leafe,  and  the  land  charged  therewith, 

«id  a yJ/wi  in  grofs^  as  here  the  20 1.  is;  for  as  to  the  rent  they 
agreed  that  by  the  agreement  of  R.  to  the  leafe,  he  was  bound  to 
pay  it,  but  for  the  20 1.  that  is  2ifum  in  grofs^  and  collateral  to  the 
Jea/e^  and  not  annexed  to  tiie  land,  and  grows  due  only  by  the 
deed,  and  therefore  R.  faid  he  was  not  chargeable  therewith,  for 
that  he  had  not  foaled  and  deliver'd  the  deed,  but  in  as  much  as  he 
agreed  to  the  leafe,  which  was  made  by-indenture,  he  was  charge- 
able by  the  indenture  for  the  fame  fum  in  grofe,  and  for  that  R, 
was  not  named  in  the  writ,  it  was  acfjudged  that  the  writ  did  abater 
Co.  Litt.  231.  a. 


£  120  ]  (K*  a)     ff^Ao  mzyfefform  it;' 

It^TF  2  are  infeoff^d  to  re^infeoff^  if  one  refufes  to  re-^infeoff]  tb9 
«L  other  cannot  perform  the  condition  by  a  feoffment  of-  the 
whole;    Contra  49  E.  3,  16.  b.j 

[2.  If  the  condition  of  an  obligation  be  to  pay  a  left  fum  \  if  my. 
fervant  by  my  command^  tenders  it  to  the  obhgee,  this  is  fufficient. 
%  H.  6.  3.  b,] 

3.  Debt  upon  obligation  with  condition  that  if  the  feoffees  of 
J^  C.  or  J.  C.  byfuch  a  day  grant  40  x.  per  ami,  to  the  obligee^  that 
the  obligation  iball  be  void)  and  faid  that  A.  ttnd  B.  bis  feoffees 

grafted 
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grantiJ  &c.  The  plaintijf  faid^  that  J.  B.  and  C  were  hisfeoffeeij 
^nd  Ct  did  rwt  grant.  And  b^  aH  the  juftices  the  condition  is  not 
|>erformed ;  for  there  is  no  diveriity  between  thefc  words,  hU  ftaffeesy 
and  all  his  fe^fft^  \  <|uod  nou.  Br«  conditions,  pi.  56.  cites  21 
H.  6.  lo, 

4*  If  annuity  be  granted  by  J.  abbot  of  p.  ////  the  grantee  b§ 
frm^ed  Ut  a  competent  benefice  hy  the  fame  abboty  tender  of  the  be- 
nefice by  bis  fuccejfory  is  not  good^  Contra  if  it  had  been  by  (the) 
abb§t  of  D.  and  (J.)  had  been  omitted*  Br^  conditions,  pi.  214* 
9ites  15  H.  7.  I, 

5.  If  I  covenant  that  my  eUkfi  [on  Jhall  marry  your  daughter  by 
fucb  a  dayj  and  he  dies  before  the  day^  the  2d  fon  who  now  is  eldeft 
cannot  perform  the  condition.     Per  Audley  Chancellor,    Br.  con* 
ditions,  pi,  7.  cites  27  U.  S.  14,  15. 

6.  If  a  man  infeoffs  2  upon  condition  thaf  they  infeojfliT.  N.  before 
Aii(;haelmasy  and  one  diesy  and  the  other  alone  makes  the  feoiFment^ 
this  is  good.     Br.  jotntenants,  pi.  6^.  cites  Pafch.  33  H.  8, 


7.  M.  feifed  in  fee  nude  z  feoffment  upon  candiiiony  that  if  he  or  L^*  34'  pi* 

I  fuch  a  day  to  re-enter  y  M.^  diedy  his  fon  ^d^}^^^^'^^' 
heir  within  age;  the  mother  of  the  infant,  without  the  privity  of  the  tot.  Car* 


bis  heirs  pay  lool. 


infanJty  and  who  was  no^  guardian  info^cagCy^  in  the  nanu  of  the  in*  ^^^^^'*^» 
fanty,  tendered  the  money  at  the  day\  it  was  adjudged  an  infufficient  ^^^V  ^^* 
tender;  otherwife  if  the  jury  had  found  the  infant  under  14,  zridtimattbt 
that  (he  had  been   hU  guardian  in  focage,  or  if  he  had  been  found  'i*"*  ^f'^ 
upwards  of  14,  and  that  he  affented  to  the  tender,  it  would  be  "'"'''^ ''''^* 
(ufficient.    Ma  ^22.  pi  361*  Hill*  28  Eliz.     Watkins^v.^iV/bTrl'^^fn?* 

^ell  >^t  partica* 

Uriy  of  6  or 
|o  yeaiSy  ice,  1  ■  ■  Ow.  X37.  S.  C.  &  S.  K  agreed  accordingly. ■■  ■  Cro.  B.  v^.  pi.  >•  is  a  fliort 
note  of  S.  C. '  a  Le.  913.  ii>  pi.  ^6S.  S.  C.  cit»l.  >■      >V  in.  ixS.  cites  S.  C.  mat  if  an  heir  is 

bound  to  perform  a  condition,  then  a  Itraoger  muy  not  perform  it,  but  ny  «(Iio  had  an  iatereft  may^ 
9S  gttar«Ban  in  focag^  or  chivalry,  &c.  ■  Co.  T/itt.  206.  b.  S.  P.-— If  a  (hanger  of  bia  ovn  head^ 
who  h*  not  any  intereft,  &c.  will  tender  the  monrf  to  the  feofioe  at  the  day  appointfr^J,  the  feofiee  is 
not  bound  to  receive  it*  Litr^  S.  334.  ■  .  But  if  the  mortgagee  accepts  ic  of  the  ftraoger;  this  is  a 
yood  £itisfa£liony  ^|)d  the  mortgagor  or  his  heir  agreeing  thereto,  may  re-enter  into  the  land  \  but  the 
mortgagor  may  difagree  thareunto  if  h*  will.    Co.  litt.  206.  b^aey^  a. 

$•  A  fir  anger  cannot  tender  the  money  to  be  paid  on  a  mortgage ; «  Le  113. 
for  it  ought  to  be  one  who  has  intereft  in  the  Ivid^    Ow.  34.  Trin..^^^|^J^' 
31  Eliz.  Winter  v,  Loveday.  accnimgiy. 

Intl)iscafe 
the  mortgagee  covenanted  ^at  W.  upon  re-payment  of  tho  money  at  Michaelmas,  in  fuch  a  cburcb- 
porth,  (hould  have  back  all  his  avidcnces.  At'the  day  of  payment  C«  a  ftranger  icnt  to  L.  to  know  it 
\iz  would  receive  the  money  which  W.  ow'd  him,  at  his  hoale,  who  confcnted ;  whercupoo  C  came 
there,  and  the  money  %vas  Cold  and  deliverM  in  bags  to  U.  but  foms  difpuce  arifing  between  W.  and  L. 
about  fome  writings,  C.  iaid  that  if  they  would  not  agree  betwjxt  themfclves,  they  ihould  not  have  his 
tnoney;  whereupon  W.  reque/led  C.  that  he  might  have  the  money  to  carry  to  his  faid  church- 
porch,  which  C.  agreed  to,  and  L  came  thither  to  receive  it,  bus  W.  would  not  pay  it ;  by  all  whidi 
It  appeared  that  it  was  not  W*a  money,  and  iw  that  rcafim  the  court  held  that  it  was  not  a  fufficient 

9.  If  a  man  mortgage  land  to  W.  upon  condition  that  if  the  ^^^ »» the 
mortgagor  and  J.  S.  pay  20  s,  at  fuch  a  day  to  the  mortgagee,  that  Jj^f  JfJ*^, 
then  he  (hall  re-enter.     The  mortgagor  dies  before  the  day.    f.  5.  /i^  at  the 
fays  the  money  to  tlie  jnortgageej  this  is  a  good  performance  of  da>  of  pay* 
tht  condition,  and  yet  the  letter  of  the  condition  is  not  performed.  J^'^^** 

K  3         '  So 
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aotpay  the  So  if  J.  S.  had  died  before  the  day,  the  mortgagor  might  have  paid 
3'r'»-    Co.Litt.i,9.b. 

p»y  the  fame,  and  y.  S,  alone  tad  tendered  the  moneys  the  mertfa^t  tittgbt  have  ^tfufed  it ;  S« 
^hat  tho'  the  ni.>rtgagor  be  dead,  yet  the  9&  of  God  dull  noc  4iisible  J,  S*  to  pay  the  money,  for 
then:by  the  mortgagee  receives  no  prejudice.     Co  Lite*.  1x9.  b* 

ic.  If  the  heir  is  an  idcoty  of  what  age  foevcr,  any  man  may 

make  the  tender  for  him  in  refpccl  of  his  abfolute  difability,  and  the 

law  in  this  cafe  is  grounded  upon  charity,  and  fo.in  the  like  cafes. 

Co.  Litt,  206.  b, 

sp^^'^rf       ^'*  \f feoffee  on  condition  U  pay  tool,  to  the  feoffor  onfuchaday^ 

j„*^iy""nd  '  or  otherwife  the  feoffment  to  be  void,  makes  a  feoffment  over  to  J.  5, 

citeiS.  c.  8e  before  the  day^  in  this  cafe  eithej  J*  S«  may  tender  the  money  at  the 

notM  a  d:-   ^j^  bccaufe  he  has  an  intercft  in  the  condition,  or  the  firft  feoffee 

the^rnoney   Hiay  tender  it  for  the  fafeguard  of  the  eftatc  of  tiie  2d  feoffee,  be* 

ihaii  not  be  caufe  the  firft  feoffee  was  privy  to  the  condition.    Litt.  S.  336. 

paid  l-)  the 

afligne<:  of  the  land  without  naming  him  in  the  condition^  becaufe  tlie  paynlent  goes  in  dcfeafance  of 
the  inheritance  ;  but  il  may  be  paid  by  the  n^ignee  in  prefervation  of  his  inhcricance«<^— vS.  C.  cited 
4  Le.  176.  by  ManwoodCh.  B.— S.  C,  cited  by  Manwood  Ch.  B.  Mo.  336,  in  pi.  4^5.— -And  if 
if  feoffee  die  hia  executor i  (hall  pay  the  moneyvor  his  heir  j  fo  payment  limited  by  the  (QoSox^atdday 
eertahf  hit  heirs  or  executors  /hall  pay.  ■    ■      S»  C.  cited  by  Jones  J.  Lat.  28. 

12.  Devife  to  A.  and  his  heirs  forever,  on  condition  that  jf. pay' 
B.  100/.  within  6  months  after  his  age  of  21  years,  and  for  de- 
fault of  payment  he  gives  the  faid  lands  to  B,  and  her  heirs,  and  if 
A.  happen  to  die  without  iffue,  B.'s  100 1.  being  firft  paid,  then 
the  remainder  Qf  his  eftate  to  be  divided  among  myfons  and  daughters  j 
A.  dies  without  iffue  before  21  yeurs,  it  feems  the  brothers  and 
fifters  paying  the  100 1.  before  the  time  that  A.  would  have  been 
21  had  he  lived,  w-as  a  good  performance.  Rayra.  425,  Hill,  32 
&  33  Car.  2  B.  R.  Wilfon  v.  Dyfon. 


(L.  a)     7c?  wLom  it  may  be  performed. 


« 

Oebtupon    [i.  1r  p*  the  condition  of  an  obligation  be  to  pay  lol.  &c.  it  is  a 
nt?oie7f«  S^^  performance  if  he  pays  it  to  his  deputy.    42  E.  3. 


Debt 

^ndj 

ditioned  .^  ,    -- 

deliver  ^o      1 3.   D.J 
jpfliV  offioes 

tcitbtn  a  mvnthy  4t  Holherwbr'idget  to  H.  K,  a  ccwmon  carrier,  for  the  qfe  of  tlif  obligfe,  the 
defendant  pleaded,  that  in  all  that  fpace  of  a  month  H.  K.  did  not  conic  to  London,  but  chat  on 
iuch  a  day,  at  Hoi  born -bridge,  be  deli'ver^d  i^o  pair  of  fb»ei  to  A*  G.  the  carriers  porter'^  the  c;.urt 
(abfente  North  Ch.  J.)  held  the  plea  gcx)d,  and  that  fuch  conftrudlion  was  to  be  made  as  was  agrcc- 
^  tbie  to  the  intent  of  the  parties,  and  that  the  delivery  to  the  fervant  was  a  delivery  to  the  maftcr. 
•  Mod.  3C9.  Trin.  30  Car.  3..  C.  B.  Staples  v*  Alden. 

2.  Debt  upon  obligation  with  defeafance  by  indenture,  that  if(X 
at  the  cojis  of  the  plaintiff  recovered  2  acres  of  land  againjl^  J,  and 
•Br.  Condi-  after  enfeoffed  the  plaintiff,  that  then  5fc.  and  he  faid^  that  C,  by 
f'wsY^c''  ^ommandfrtent  of  the  plaintiff  enfeoffed  JV.  and  held  a  good  plea,  quod 
accordingly,  m.rum  I  bocaufc  contra  T.  *  12  H.  4.  23.  di  things  dehors  it  ihall 
[  122  Jl>e  performed  flri£Hy;  but  payment  to  the  plaintifF,  and  payment 
to  a  ftranger  is  all  one.    Br.  coiiditionsj  pi.  24.  cites  42  E.  3.  23. 

'3-  If 


3»  If  I  infioff  J.  S.  upon  conditioif,  that  hejhall  infeoff^.fuch  a$ 
tjball  name  before  EajUr^  and  I  name  tV.  and  after  I  name  M 
the  feoffee  may  infeoff  which  he  pleafes  j  per  Littleton*  Br.  con- 
ditions, pL  154.  cites  I4E.  4.  2. 

4.  Debt  upon  obligation  of  0.0  L  upon  condition  to  pay  10/.  the 
defendanty^^V,  thatjhe  paid^L  to  the  plaintiff^  s  bailiff  by  his  corn^ 
mand^  which  came  to  the  vfe  of  the  plaintiff;  this  is  a  double  plea, 
by  which  he  relinquiflied  the  coming  to  the  ufe,  and  then  a  good 
plea.  Br.  conditions,  pi.  18  J.  cites  22  £.  4.  25. 

5.  A.  makes  feoffment  on  condition,  that  if  yf,  pay  certain 
money  tofeoffecj  before  fuch  a  day,  or  to  his  executors  or  ajjignsy. 
that  then  be  may  enter.  Before  the  day  feofee  makes  feoffor  his 
executory  and  by  the  fame  teftament  gives  all  his  goods  and  chatties 
U  his  wife^  and  dies  \  this  was  thought  no  releafe  by  3  juftices 
againft  1 ;  and  Dyer  thought  that  payment  might  be  made  to  the 
wife ;  Wefton  thought,  that  if  there  Oiould  "be  any  payment  it 
fhould  be  to  the  heir  who  is  not  aflignee.  Mo.  58,  59.  pi.  i66. 
Pafcb.  6  Eliz.  Anon. 

6.  Debt  upon  obligation,  conditioned  to  pay  money  to  the  obligee 
end  others  the  parijhioners  of  D.  at  fuch  a  feaft.  Payment  to  the  ob^ 
ligee  and  2  other  of  the  parijhioners  of  the  parifh  is  good ;  Dyer  and 
Walfh  held  that  it  is  not  requifite  the  payment  be  made  to  all  the 
parifhioners.    Mo«  68.  pi.  183*  Trin.  6  Eliz.  Anon. 

7.  In  debt  the  condition  was  to  pay  100  /.  to  C,  and  his  wifc^  and 
by  all  the  court,  if  he  pleads  payment  to  G  alone^  itfufficeth^  for  pay- 
ment to  him  alone  fufficcth  without  naming  the  wife.  Goldfb.  73. 
pi.  i6t.  (20.)  Mich.  29  and  30  Eliz.  Mary  v.  Johnfton. 

8.  A.  was  bound  to  B,  to  the  ufe  of  C.  to  deliver  a  chejl  to  C. 
who  refufed  to  receive  it  upon  the  tender  at  the  day  j  the  obliga-. 
tion  was  faved.  Cro.  E.  755.  per  Glanvill,  cites  it  as  the  cafe  of 
Carne  v.  Savery. 

.   A.  was  bound  to  5.  to  the  ufe  of  C,  A  tender  to  C.  is  good.  ^^^^'  3^- 
I,  E.  754.  pi.  18.  Pafah.  42  Eliz.  C.  B.  HugKs  v.  Phillips.  sfc.Vs.p* 

admitted  by 
jadpnent,  and  judgment  affirinM.-~Cio.  J.  13.  pi.  17.  Phillips  t.  Hugre^  S.  C.  and  S.  P.  adxuiCttd 
^y  judgment^  and  judgment  affirmed  jn  B.K. 

10.  If  I  bind  myfelf  to  pay  money  to  2  aSfually^  I  cannot  pay  it 
tut  to  one ;  becaufe  I  cannot  pay  one  and  the  fame  fum  to  2  fcveral 
peifons  at  one  and  the  fame  time;  per  Glin.  Ch.  J.  2  Sid.  41.  Hill. 
1657.  ^  ^^^  °^  Abbot  V.  Bifhop. 

(L,  a.  2)     Performed.     How.     And  to  whom; 
Cy-pres.     After  Death,  &c.  of  any, 

I.  TN  aiSfc  the  cafe  was,  that  a  man  infeoff^ d  2  upon  condition 

*     that  they  re-infeoff  him  and  his  feme  in  tail^  the  remainder 

to  the  right  heirs  of  the  baron.     The  feme  took  another  baron  i  the 

feoffees  infeoff  ^d  the  fecond  baron  and  the  feme  for  the  life  of  the  feme^ 

the  rfmainder  to  the  right  heirs  of  the  firji  baron^  by  which,  becaufe 

K  4  ti^e 


Cro 


mt 
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the  edate  was  not  ma^e  to  the  feme  in  tally  aecording  to  ^  con«i 

dition,  and  alfo  the  (econd  baron  was  infeoiFedy  which  is  contraiy 

to  the  condition^  the  heir  of  the  firft  baron  enter'd,  and  the  feme 

[  tl3  }  oufted  him»  and  he  arraigned  affife;  and  by  advice  of  all  the  juf** 

tices>  it  was  awarded  that  the  condition  was  well  performed ;  quod 

nota;  and  as  to  the  eftate  for  Itfe^  Littteton  agrees  to  it  in  his 

Chapter  of  eftates.     But  Brook  (ays  miror  t  diat  the  2d  baron  had 

eftate ;  for  this  is  contrary  fyf  the  ccndition^    Br.  Conditions>pL  33^ 

dtes  2  H.  4.  5. 

^•P*  And        2.  But  if  the  condition  had  been  tl?at  y^  S,  Jhattmake  a  gift  tot 

ft^I  be  to    '^'  ^'  andhisfemey  and  to  the  heirs  of  their  two  bodies  hegoiteriy  and 

the  ifliies  in  the  one  dies  without  ijfue^  \before  any  ejiate  madi\  he  ikall  make^ 

tail,  accord-  eftate  to  the  o^her  for  life  without  impeachment  of  wafte ;  for  he 

fii^  Umiu-  ^^  make  it  as  near  the  condition  as  he  can«    Br«  concfitions,  pU 

tjonofthe    70.  citeS  15  H.  7.  2m 
tail,  for 

tboufh  he  cannot  perform  the  condition  according  to  &e  words,  yet  it  iliaU  be  performed  according  ta^ 
the  intent.  PI.  C.  291.  a«  cited  Trin.  7  EIiz«  in  the  cafe  of  Chapman  v.  DalCon.— S.  P.  and 
ought  to  be  as  near  to  the  intent  of  the  condition  as  it  may  be.  Litt.  S.  3t5Z.  i  i  This  eltate  to> 
Che  wife  for  life  ought  to  be  made  without  impeachment  of  wafte^  and  yet  tf  the  wife  accepts  of  any 
eftate  for  life  without  thh  claufe^  without  impeachment  of  wafte,  it  is  goody  becaufe  the  eftate  for  life 
is  the  fubftance  of  the  grants  and  the  privilege  to  be  without  impeachment  of  waftc  is  collateral^  and 
only  for  the  benefit  of  the  wife,  and  the  omiffion  of  it  only  for  the  benefit  of  the  helr»  Co.  Litt.  7.\^*^ 
b»"  ■'■  The  omiflioD  of  the  privilege  being  without  impeachment  <A  wafte  OialJ  not  give  the  heir  of 
the  feoffbr»  for  whofe  benefit  it  was  omitted,  a  re-entry  wbkh  would  defeat  the  eftate  of  the  wife^ 
Hawic*  Co.  Litt.  304^  Alfo  if  the  wife  marries  before  requeft  m^de„  and  then  they  make  re«t 

Queft^  and  the  eftate  is  made  to  the  huftund  ftnd  wife,^  during  the  life  of  the  wife,,  this  is  a  good  per<% 
lormance  of  the  condition,  albeit  the  eftate  be  made  to  the  hulband  and  wife,  where  Littleton  fiys  iti 
Is  to  be  made  to  the  wife,  but  it  is  all  one  ii>  fubftance^  feeing  th^t  the  Uioi^t^  ia  duxiaj^  the  Ufe  of 
Ihft  wife*    Co..  Litt  %  19.  b.  »40.  a* 

«  ■ 

3.  Here  is  to  be  obfervcd  a  diverjity  when  the  feoffee  diesy  for 
dien  the  condition  is  broken^  and  when  the  feoffor  dies,  for  then  the 
eftate  is  to  be  made  as  near  the  condition  as  it  may  be^  Co.  Litt, 
219.  b. 

4^  And  if  the  hufSani  and  wife  have  iffue  and  die  before  the  gift  in 
tail  made  to  them  &c.,  then  the  feoffee  ought  to  make  on  eJiaU  to  tht 
iffue  and  to  the  heirs  of  ^e  body  of  his  father  and.  his  mother  be* 
gotten,  and  for  default  of  fuch  iffue  &c.  the  remainder  to  the  righlj 
heirs  of  the  bufband  &c.  and  the  fame  law  is  in  other  Ucq  cales ;, 
and  if  fuch  a  feoffee  will  not  make  fuch  ejlate  when  he  is  reafonably 
required  by  tnem  which  ought  to  have  the  eftate  by  force  of  tbei 
condition  &c«  then  may  the  feoffor  or  his  heirs  enter*    Litt.  S, 

353- 
Thereafon       5*  If  a  feoffment  be  made  upon  condition  that  the  (coffee  Jhall 

why  the  ha-  re^infeoff  feveral  meny  and  their  heirs,  and  they  all  die  before  any 

^^h^i^^S  ^fi^^^  ^^^>  *^"  ^^^^^  *^  feoffee  to  make  ejlate  to  the  heir  of  him 
the  furvivor,  whicb  furviveSy  to  have  and  to  hold  to  him  and  to,  the  heirs  of  the 

And  not  to  furvivor.      Litt,  S.  354* 

the  heirs  of 

the  heir,  is  becaufe  if  the  habendum  were  made  to  the  heirs  of  the  heir,  then  ibme  perftms  by  poftibi* 

lity  fiiould  be  inheritable  to  the  land,  which  /hould  not  have  inherited  if  the  eftate  jiad  been  made  t» 

the  furvivor  and  his  heirs,  and  confcquentlv  the  cont^i'^ion  br  broken  ;  for  if  it  were  to  the  heirs  of  tho 

keir,  then  the  blood  of  the  moAer  Sec,  might  by  poftiblUty  inherit^  waich  never  ihall^  if  the  Umita^oi^ 

hCtQtbic  heirs  of  the  fuivWor^  ftc.    Co.  Litt.  2i«.  b. 

(M.a)  Tt 
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(M.  a)  To  niohom  the  Condition  fhall  be  faid  to  ex^  ^■— ^'^-^ 


C 


tend  to  he  bound  by  it, 

I,  T  F  a  miUi  deolfti  lands  ta  H^  bisfmy  end  thf  heirs  of  his  i^,  Mo.  7*74 
*  the  remainder  to  T^  and  the  heirs  male  of  his  body^  upon  con-  g/c^^gp 
&6on  that  he  or  thejy  or  any  ef  them  Jball  not  alien^  diicontinue,  &c.  bLt  Aochio^ 
^s  condition  fliall  extend  only  to  jrejirain  T.  and  the  heirs  male  f^w^y  the 
of  his  body,  and  not  H.  and  his  heirs,    Co.  5.  Lard  Chiney^  68*  ^"'''     , 
refolved,]  ^  [  124  3 

[2,  If  a  man  Uafet  lands  for  yearSj^  upon  condition  that  the  leffie^J^'Jp^^ 
nor  his  affigns  JhaU  not  alien  the  term  to  any  hut  to  one  of  his  brothers^  Sn/in'the 
and  after  Ae  leflTee  aliens  to  one  of  his  brothers }  thisaffignee  is  not  courtutreof 
widiin  the  condition,  but  he  may  alien  to  whom  he  plea^s«  Mich.  *^*^T"if^ 
12  Jac,  B.  R,  Tr.  14  Jac,  B,  R,.  between  Wl^tchcock  and  fox^  Rcp.68/pL 
per  Coke.1  .      i*.  Hitch- 

.      .         .       .  .       .  ^  cock  V.  Fox. 

S*.  C.  a^ornitcr.  1  Ibid.  399.  pUa-cTrin.  14  Jtc  B.  R.  S.  C.  and  Coke  Ch.  J.  thought  tka^ 

the  affignment  to  one  of  the  hrochcn  purfuant  to  the  condtdon  has  difcharged  all  the  condition,  and 
the  eftate  is  then  abfolute  without  any  condition.  ■  ■  %  Bulft.  1^6.  ^oxx,  WJutfhcocke.  S.  C«  ^ 
$•  P.  per  Cok«  Ch.  J.  and  judgment  for  the  plaintilF  accordingly* 

3«  Conditional  devife  in  fee  by  baron  to  his  wife,  Mrho  takes 
lither  baron^  and  the  fecond  barm  breaks  the  condition,  yet  it  is  no 
forfeiture.    See  Mo.  92.  pi.  229.  Trin«  10  Eliz.  Anon. 

.  4*  A,  deyiff^  land  to  his  mother  for  life^  and  af^r  her  death  to  B^ 
its  brother  in  fee^  provifo  that  if  his  wife  (being  enfeint)  be  de- 
Kvered  of  a  fon,  that  then  it  Jhall  remain  to  fuch  (on  in  fee,  and 
dies.  A  fon  i^  born ;  and  it  was  held  that  this  provifo  does  not 
ieflroy  the  mother's  ejlate^\»xt  the  eftatc  of  B,  only*  D»  127*  pi.  53. 
Marg.  cites  ^3  Eliz.  C.  B. 

5.  Lands  were  leafed  on  condition,  thatleflee,  his  executor  ofg^J'jJ*^^ 
affi^ns  fhould  not  alien  without  leave  of  the  leiTor.    If  execution  4j^&  peViam 

Jucbleafe  be  made  by  reafon  of  judgment^  or  recognizance,  one  jui-  J»lieW  that 
ticc  held,  he  that  has  it  may  aiEgn  it  over ;  but,  per  another  juf-  ^^^*2^** 
fice,  the  execution  itfelf  is  a  forfeiture,  which  the  reporter  thinks  againii  the 
(lard.     And.  ]24«  Trin.  25  Eliz.  in  the  cafe  of  Moor  v.  Ferrand*   condition. 

6,  A  leafe  for  years  is  made  upon  condition,  that  ^^/,  his  execu-^  ^^f'^* 
fars  or  aJRgns^  Jhall  not  alien  without  aiTent  of  the  leflor.  The  lef-  Famnds.c, 
lee  dies  mteftate ;  the  ordinary  grants  admintflration  to  y.  S.  who  af  but  no  judg. 

Jigns  the  term  without  licence;  adjudged,  that  the  condition  is"*?*»*y^v, 
broken,  for  he  is  an  afTignee  in  taw«     Cro.  E.  26*  pi.  4.  Pafch*  26  hddt^t 

£liz»  C«  B.  Morels  cafe«  the  adminif- 

trator  It  noc 
vHbin  the  penalty  of  the  condition,  becaufe  hf  is  not  in  merely  by  the  party,  but  by  the  ordinaiy.— « 
And.  323.  pi-  X71'  S.  C.  3  of  the  judges  held,  that  the  adminiflrator  was  aflignee,  and/o  the  condi- 
tion broke  vdthin  the  words  and  the  intent ;  but  the  other  judge  held  e  contra.  Pal  83.  pi.  29* 
14  Eliz.  S*  P.  and  it  icemed  that  t))p  condition  was  not  broken,  becaufe  an  adminiftrator  is  not  af« 
^gggg,  but  (errant  to  the  ordinary,  but  comes  In  en  le  poft.  Dyer  faid,  that  he  is  affignee  in  law,  but 
npt  in  faA  i  and  he  thought  the  words  would  extend  to  an  aflignee  in  law,  becaufe  they  (hall  be  taken 
ftn€dy%  and  fo  he  apprehended  that  the  condition  wa9  broken.  Leflee  covenanted  not  to  lop,  or 

top  anytrees,  and  afterwards  died  inteHate ;  his  adminiftrator  lopped  the  trees.  The  court  held,  that 
this  W9»  n  breach  of  the  covenant,  for  he  is  aiTignee  as  well  as  executor ;  and  though  at  common  law 
he  was  not,  yet  now  by  the  ftatute  he  is  made  to  ail  purpofes  as  executor ;  And  Wefton  faid,  that 
admaoiifantor  Ia  this  caft  is  charged  in  thU  cafe  as  well  as  an  ezectttor  would  be^  becaufe  they  have  the 

term 


724.  Conotttott* 

term  td  tht  ufe  of  the  teftator  [or  inteilate].    Mo.  44, 45.  pi.  1 36.  Mich.  5  Eliz.  Anon^  Dal» 

4Bj  47.  pi«  4.  S.  C*  in  cotidem  Tcrbis. 

»Le.  3S.  7.  A.  de^fedpart  of  his  land  to  B.  bis  cldeft  fon  in  taily  and  ano^ 
pi.  5i.S.C.//j,^;-  pffjrt  to  C,  his  youngeji  fon  in  taily  provided  that  if  any  of  bis  chiU 
*"^  of  the' ^'"^^  tf//V«  or  demife  any  of  the  lands  to  them  devifed  before  they  come 
court  was,  to  the  age  ofytyearS'i  then  the  other  Jhall  enter.  A.  died.  B»  demifed 
that  here  is  his  part  before  his  age  of  30  years,  and  C.  entrcd,  and  afterwards  dc- 
**!r'ot  a^"'  mifed  the  fame  for  years  before  his  age  of  30  years^  whereupon  B.  re- 
condition, cntred  on  the  leffee.  The  qucftion  was,  whether  by  the  entry  of 
and  the  en*  C.  the  land  is  abfolutely  difcharged  of  that  firfl  limitation)  fo  as 
^^J^**!\  B.  the  eldeft  fon  cannot  enter  upon  C.  the  youngeft  for  this  alie- 
*nitwfd,  nation  by  him  ?  Quxre.  Mo.  271.  pi.  424.  HUl.  30  Eliz.  C.  B. 
and  the       Spittle  V.  Davis. 

youngeft  fon 

khtT  bis  entry  ihall  hold  the  eftate  difcharged  of  the  provifo,  or  *  any  limitation  therein  cMitaine^. 
— Ow.  8.  Spittle's  cafe,  S.  C.  held  acCDrdingly  per  tot.  Cur.  and  judgment  accordtogly*  ■  Ibid.  55. 
S.  C.  in  totidem  verbis. 

»Le.4«.  8,  The  hujband  gave  lands  to  bis  tvife  during  the  mmritf  of  bis 
^'^^'^'fo^9  upon  condition  that  Jhe  Jhould  do  no  fvafle.  The  bu/band diedy  ^d 
verbis,  and  the  widom  married  again^  and  died,  and  this  7.d  hujband  committed 
judgment    wajie.    It  was  held  by  the  whole  court  to  be  no  breach  of  the  con-* 

^o^ii.  ^^'^"'    ^  ^^-  35-  P'*  4^-  ^^"-  33  ^'**-  C-  ^*    ^^^^  ^-  P"^'« 

Lat.  20.  cites  S.  C«  and  that  it  was  thetein  adjudged,  that  a  condition  to  avoid  an  eftate  ihall 
be  ukca  firidly. 

• 

9.  A,  hting  feifed  of  a  manor  and  lands  in  fee,  made  a  feoffment  t9 
D.  &c.  to  the  uje  of  bimfef  in  tail  tnalcy  remainder  to  £.  in  tail, 
provided  that  E.  or  any  tn  whom  the  inheritance  in  tail  if  all  the 
prcmijfes  Jhall  happen  to  bcj  Jhall  pay  to  the  daughter  of  A,  200  /.  P. 
being  in  ponejfton  of  pari  of  the  lands  never  attorned.  Popham  and 
•  Anderfon  Ch.  J.  agreed  that  the  remainder-man  in  tail  is  not  bound 

by  this  condition,  for  that  was,  that  he  who  fliould  have  the  inhe- 
ritance in  tail  of  all  the  premifles  fhould  pay  &c.  whereas  that  which 
was  in.  the  pojjejjion  of  P.  did  not  pafsfor  want  of  attornmenty  becaufe 
a  condition  is  to  be  taken  ftri^Sly.  Poph..  J02.  Hill.  38  Elix. 
Slaning's  cafe. 
Noy  56.  10.  A.  in  tail,  the  reverfion  in  fee  to  the  queen,  lets  the  land  for 

s.  c.  hot  21  years  by  indenture,  and  covenanted  that  the  lejjie  Jhould  enjoy  it 
«>wnantto  ^S^^^fi  all  ferfons  without  interruption  of  any  hejides  the  queeny  her 
be  made  by  heirs  and  JucccJforSy  being  kings  or  queens  of  England.  The  queen 
the  leffee  of  granted  the  reverfion  to  IV.  and  then  A.  died  without  iffue,  W». 
fiwiec  of  the  entered  and  ouftea  the  leffee,  who  brought  covenant,  and  adjudged 
jcAfe.  that  it  did  lie,  for  none  are  excepted  but  the  queen,  her  heirs  and 

fucceffors,  and  not  her  patentees.     Cro.  E.  517.  pi.  43,  Mich. 
38  &  39  Eliz.  B.  R.  Woodroffe  \,  Greenwood. 
*Roii.Rcp.      II.  A.  made  leafe  for  21  years  to  B.  and  covenanted /A^z/ /A^ 
a«6.  S.  C.   leffee  Jhculd  enjoy  it  during  the  tcrmy  without  the  let  or  diflurbance  of 

^I'hj'^d'that""  '•"'"'  ^'^  *^^''^'  ^^  ^JFs^h  or  any  other  perfony  by  or  thro'  his  meansy 
iVwas  a  ^i^^^^  or  procurcmenty  and  in  covenant  the  plaintiff fet  for  thy  that  he^ 
breach  of  Jorc  the  f aid  leafe  was  made  to  limy  Ld  P.  granted  the  lands  to  A*  and 
the  co%p-      ^^  j^^  fijg  defendant  his  wifcy  and  to  the  heirs  of  A.  aid  averred  that 

•Hint,  and  •^  •'  .  , 

it 


ii  was  byjlne  levied  by  the  means  and  procurement  of  A,  and  that  A.  e{;iecU)ly  Sy 
%uas  deady  and  M»  turned  him  out  of  pojfejfton ;  it  was  obje^ed^  that  '<^^^'°  <'*'^'^^ 
the  wife  derived  no  title  from  her  hujband^  the  covenantor^  ^'^^  f^^'^kT^lhxnA- 

the  Lord  P.  and  that  this  covenant  extends  only  to  titles  derived  under  tar. 

A.  and  after  bis  ejlate  created \  but  adjudged  that  in  regard  there  *'«!  ^-  339* 
^Vras  an  averment,  that  tho*  the  wife  claims  by  a  title  derived  fio;n  ^^^.\  ^^' 
Ld,  P.  the  ccnuibr,  yet  flie  is  in  and  claims  by  means  of  A.  her  Lry  ch.  j. 
baron,  the  Icflbr,  and  it  was  by  his  procurement  that  the  fine  was^^'c^'*'^?^ 
levied,  and  if  that  had  not  been  levied,  fhe  would  have  had  no  J^^  /Jbf/rit- 
cilate,  and  confequently  is  within  the  covenant,  tho'  fhe  claims  by  chimber-  ~ 
title  derived  from  another.    Cro,  J,  657.  pi.  7.  Hill.  20  Jac.  B.  R.  'ai'O  th«t 
Budcr  V.  Swinncrron-  tlTnTaf" 

broken ;  for  the  wordt  (by  his  means  and  pocurtment}  have  a  lar^:  extent ;  and  judgment  accord* 
iagJy. 

12.  A.  leafes^^dsA  to  to  7.  S.  upon  condition^  that  if  he  paid  him 
3  /•  per  amu  for  5  years  next  enfuing,  then  the  leafe  to  be  void ;  and 
afterwards  gives  a  bond  with  condition  to  perform  all  covenants  i^c* 
and  conditions  in  the  faid  indenture  of  leafe.  Debt  being  brought' 
upon  the  bond,  the  defendant  pleaded  conditions  performed.  The 
plaintiff  afftgns  a  breach^  that  he  had  not  paid  the  3  /.  per  ann, 
ftccording  to  the  condition  in  the  leafe.  The  defendant  demurs^ 
and  the  queAion  was,  whether  or  no  the  condition  of  the  bond  was  [  126  ] 
broken  by  not  paying  the  3 1.  and  it  was  argued  for  the  defendant 
that  it  was  not,  becaufe  the  defendant  had  not  covenanted  to  pay 
3 1,  but  had  it  at  his  eledion,  cither  to  pay  the  money,  or  elfe  let 
the  land  [or,  that  the  leafe  fliould  ftand  good]  but  Hale  feemed  to 
incline  that  the  bond  was  forfeited ;  for  If  the  word  conditions  ihould 
not  relate  to  that  claufe  of  paying  the  3I.  it  would  be  void  \  and  he 
iaid,  fuppofe  the  condition  of  the  bond  had  been  only  to  perfor.n  all 
conditions  in  the  leafe,  certainly  it  muft  have  related  to  that ;  and 
now,  when  it  is  for  performance  of  all  covenants  and  conditions, 
it  will  be  as  effedual ;  fore  ne  word  covenants  (hall  relate  to  the 
covenants  in  the  leafe,  and  conditions  to  this  condition.  Scd  ad- 
jornatur*     Freem.  Kep.  386.  pi.  498.  JEiill..  1674.  Anon, 


(N.  a)  Ty>  nvhat  Things  it  Ciall  be  faid  to  extend. 

f  I.  TF  a  man  that  hathcerfain  walks  within  a  foreft  of  inheritance,  Cro.t.7Su 
^  -I  gives  one  walk  called  B.  to  J.  S,    n  tailj  and  dies,  and  his  cl^i  ^n^^ea- 
heir  recites  the  faid  grant,  and  confirms  if^  and  by  the  fame  deed  grants  broke  v. 
another  walk  called  S.  in  the  fame  foreft  to  ffim  and  his  heirs,  pro-  Symi.MicH. 
vifoy  that  the  laid  J,  S.  Jhall  not  cut  any  trees  in  aUqua  parte  pre-  J*  k^Vk^ 
miJ[orum  in  indejitura  pr^diCf  fpecificatorum\   the  condition  lliall  tohe  S.c. 
extend  to  the  walk  called  B.  fo  that  if  he  cuts  any  of  the  trees  in  jnds.P.ie- 
this  walk,  the  grantor  may  enter  for  the  condition  broke^  into  the  ^^^^^^^ 
walk  called  S.  for  the  word  pr^niffcs  comprehends  as  well  that  accvdin^irj 
^hich  is  confirmed,  as  that  which  is  granted,     Tr.  4 1  Eliz.  B.  R.  for  thcw^d 
fcctween  Evans  and  Labram  adjudged  J  (prcmak) 

c  excendt 


126  <!tortliition« 

extends  is  thjt  fente  to  (prsmendonata)  2nd  to  avoid  bit  entire  grant,  and  a^^dged  for  the  phmCiifl 

S»C,  cited  11  Rep.  51.  a.-»««S.  C.  c|ted  by  Hobar^  Ch.  J.  Hob.  276.  ■     m  ^S.  C«  cited  b« 

Cclu  Ch,  J.  RpU.  Rep.  10*,  '^ 

Hok  269.  ^2.  If  -rit  bc^V  executm  at  the  futt  ^B.  and  5,  ubongoocicon » 
I. c.^izy%^ J^^^^^^ ,  affirms  to  J,  S.  that  be  will  not  difcharge  A,  without  hU 
|ikdgment  cofifenty  and  after  y/.  dnd  B.  agree  that  B.  fijall  make  a  reltafe  t(K 
IT*  ?jj*^  Wm  of  'A^  execution^  and  deliver  him^  tf«^/  fA/7/  A^flmB enter  Into  an 
Saiiuiff  obligation  with  condition  tofave  bartnlefs  B.  from  allfuitf  f^r,  /Aflf 
.^^trary  to  may  arife  upon  the  releafe  of  the  faid  A.  being  in  execu^pn  zX^  th? 
the  opinion  enfealing  thereof,  at  the  fuit  of  the  (aid  B.  in  fuch  a  fum,  from  all 
whothoughi  P^ons  wbiph  may  any  way  trouble  the  iaid  B.  touching  or  concefmng 
^  condi-  the  faid  releafe^  that  then  occ,  and  after  aQ  this  is  done  accordfngly,^ 
lion  was  tp  auo  Ji^  S.  brings  an  aAion  upon  the  cafe  againft  B«  upon  his  promi^,^ 
SboIToniy  ^^  rccovers,  A.  ought  to  fave  him  harmlefs,  otherwife  the  con- 
.^ychewordsydition  is  bfoke,  for  this  arifes  by  reafon  of  the  faid  releafe>  and  fo 
«f  damage  within  the  words,  though  the  promife  made  to  J^  S^  was  the  cauf© 
J^njby  ^^*^?  ^^»^  Qf  J-  S,  Pafch.  17  Jac,  B.  between  W^ldm  an4 

Che  releafe,    ^/(^/»/i«  adjudged.] 

^nd  not  by 

any  collateral  ad  dehors  as  this  promife  is ;  b»t  the  rf  a^m  that  moved  the  Radges  V!as^  that  this  coi>- 

dition  carried  a  forcible  and  apparent  intent  of  faving  harinlefs  of  foizte  damage^  virhich  might  arife,^ 

jK>t  upon  the  releafe  alone,  but  upon  fome  external  and  collateral  thijigbeiides  the  releafe,  and  yet  by 

tixe  means  and  occafion  of  the  releafe  j  for  the  words  ut  (to  iave  harmleft^  &c.  from  lUl  perjpu  that 

Hpight  trouble  him  concerning  tbe  faid  releafe}. 

£  '^7  J  3*  '^^  condition  of  an  obligation  was^  that  the  ohWgor  Jhould 
make  appropriation  of  the  church  of  Dale  fuch  a  day  to  fuch  a  houfey 
at  his  co/ls  and  charges  difcharged  of  incumbrances  i  there^  altho* 
there  was  a  penfton  granted  thereout  to  another,  it  was  holden  that 
the  obligee  was  not  bounden  to  difcharge  it  of  that  penfion.  Arg.  2% 
Le.  44*  pi.  64,  in  cafe  of  Mountfield  v.  Cate(by,  cites  3  H«  7.  4. 

4.  If  a  man  leafes  his  land  for  xo  years,  upon  condition  that  the 
kffee  JhaU  rake  the  ditches^  and  does  not  fay  how  often^  there  if  he 
raices  them  ome  he  is  excufed  for  ever.  fir«  conditions,  pi.  6«  cite$ 
27  H.  8.  6. 

5.  If  a  man  makes  z  feoffment  of  his  lands  with  warranty^  anj 
covenants^  that  it  is  difcharged  of  all  rents ^  there  it  (hall  not  extend 
to  rent-fervices^  which  are  incident  to  the  lands  of  common  right. 
Arg.  3  Le.  44  pi.  64.  Mich.  15  Eliz.C.  B.  in  cafe  of  Mountford  v. 
Catefby. 

6.  It  was  faid,  that  if  one  makes  a  leafe  for  years,  rendering  for 
thefirfi  0.  years  10/.  and  afterwards  30/.  every  ye  ar^  with  condition^ 
if  the  rent  ofyil.  or  any  payment  of  it  be  behind^  that  the  leffor  enter  ^ 
file  leflbr  enters  for  not  payment  of  the  lO/.  that  his  entry  is  liwful, 
for  the  lol.  was  parcel  of  the  rent,  for  It  was  but  one  rent.  4.  Le. 
8.  pi*  34*  Hill.  27  Eliz.  Holland  v.  Hopkins. 

3  le.  1x5*  7-  If  lands  are  given  to  A*  for  life  on  condition^  remainder  to  B.  in 
pi.  165.  manner  af or efaid\  thefe  words  (in  manner  aforelaid)  fliall  refer  to 
hid  *^n°^*  the  eftate  for  life  limited  to  A.  and  not  to  the  condition,  nor  to  any 
s!  c.'in  to-  other  collateral  matter;  per  Fenner.  2  Le.  69.  pi.  92.  Trin.  27 
cidem  verbis.  YX\z.  \xi  cafe  of  Brian  V.  Cawfon* 

8.  If 


\  tf  aSqiUi  liSy  vtl  controDirfia  oriatur  inpo/lerumj  by  r^afon  of 
Eny  claufe,  article  or  other  agreement  In  the  faid  indenture  c6n« 
tained,  that  then  before  any  Tuit  &c.  the  parties  flmdi  thooje  four 
inherent  pirfms  for  the  Ending  thereof  &c.  This  extends  not  to 
the  fubmitting  the  breach  of  every  covenant  &c«  but  only  where 
difputes  arife  upon  the  conftrudlion  of  any  covenant  &c«  Le.  37. 
Trin.  28  £li%«  B.  R.  Parmort  v»  Griffina. 

9.  A.  being  tenant  in  tail  of  certain  lands,  exchanged  the  fdme 
^tb  B.*^B*  entredj  and  being  feifed  in  fee  of  ether  landsy  devifedje* 
'Oeral  parcels  thereof  t 9  other Sy  ana  ammgji  the  reft  a  particular  ejiati 
to  his  heir  J  provifo^  that  he  doth  not  re-enter  nor  claim  any  other  of  his 
lands  in  the  deftruStion  of  his  willy  and  if  he  do,  that  then  the  eftatc 
in  the  lands  devifed  to  him  to  ceafe.  A*  dies  \  his  ijpie  enters  inf 
the  lands  in  taily  and  waives  the  lands  taken  in  exchange^  and  before 
any  other  entry,  the  heir  of  B,  enters  upon  the  landgi*i>en  in  exchange^ 
and  the  opinioi^  of  the  whole  court  was,  that  it  was  no  breach  of ' 
the  condition,  becaufe  that  was  not  th^  land  of  the  devifor  at  the 
time  of  die  devife,  therefore  it  was  out  of  the.  condition.  Godb. 
99,  loo*  pL  215.  Mich.  28  and  29  Eliz«  C.  B.  Barber  v.  Top* 
pesfieid. 

10.  Where  the  provifo  is  parcel  of  onefentencey  which  contains  a 
covenant^  or  abridgeth  the  covenant,  there  it  fhall  not  amount  to  \ 
condition  but  to  an  exception ;  as  grant  of  a  rent-charge  proviib 
that  he  ihall  not  charge  the  perfon ;  fo  a  leafe  without  impeach* 
ment  of  wafte,  provifo  that  the  leflfee  fhall  not  do  voluntary  wafte^ 
the  £une  abric^es  the  liberty.  Arg.  2  Le.  128.  Mich.  29  £liz. 
fi.R.' Scott  V.  Scott 

ti.  A. leafe  is  made  of  lands  for  years  provifo,  that  kjfe^  Jhall 
not  put  his  cattle  on  the  land  from  Michaelmas  to  St.  Andrew^ s  tide\ 
per  Dyer  conditions  are  JlriSli  jurisy  and  conceived  that  the  con- 
ditions Oiould  be  reftrained  to  the  firft  year,  and  fhould  extend  no 
farther.  Per  Manwood,  if  I  am  bound  that  I  will  not  go  toXon- 
don  between  Eafter  and  Michaelmas,  it  (hall  not  extend  only  to  the 
firft  years  after  the  date  of  the  obligation^  but  for  my  whole  life. 
4  Le.  100.  pi.  205.  in  time  of  Q;  Eliz.  t  ^^'  3 

12.  The  condition  of  an  obligation  was,  that  if  the  obligor  paid  %  Ktb^io^. 
Jo  much^  then  the  obligation  to  be  voidy  or  otherwife  itjhouldbe  lawful  Pj^*  35  S-  C. 
for  the  obligee  quietly  to  er^oy  fuch  lands.     The  defendant  pleaded,  hd/thlT 
that  the  plaintiff  had  quiedy  enjoyed.    The  plaintiff  demurred,  in*  coaditioa 
tending  that  the  condition  depended  only  on  the  payment  or  non-  8®^  enoajh 
payment,  and  that  what  concerned  the  land  was  idle.     The  court  ^^^  ^^aid"** 
faid,  that  conditions  ought  to  be  taken  according  to  the  intent  of  (chat  ic 
the  parties,  if  it  can  appear  what  that  is;  but  as  the  words  (then  to  «»-?.^^  ^ 
be  void)  are  placed  here,  it  can  refer  only  to  what  precede  and  not  l^\*"i,pncj 
to  the  land,  which  follows;  and  it  was  faid,  that  the  rule  of  gram-  chat  the 
mar  holds  in  our  law,  viz.  that  the  words  in  the  beginning  or  end  pa^y  wouli 
of  a  thing  refer  to  all,  but  that  thofe  in  the  middle  refer  only  to  the  ^^^^^^^^  ^ 
middle  I  but  they  faid,  that  the  intent  of  the  parties  doubtlefs  was,  adjomacur, 
that  the  obligee  mould  have  either  the  money  or  the  land,  and  there-  —Ibid,  it  7. 
fore  the  court  would  advife,  and  recommended  an  agreement.    Sid.  Jdjo^'auf  * 
311,  pK  26.  Mich.  18  Car.  2.  B.  R.  Ferrers  v.  Newton.  ^Jfe  JhJ 

court 
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court  wouH  not  adjudge  if  for  tlie  piaSnt'Jf.  Ibid.  131.  ^1.  89.  tke  court  agrwd,- that  judfiAehf 

cught  CO  be  for  the  plaintifi^  the  words  after  the  condition  being  iofenfible,  and  the  partlei  toot  agreeing* 

Ler.  272.  I  J*  ^.  ^^  5,  brought  debt  up6n  a  bmi^  the  dcknizt)^  pleaded  the 
Stokea  v.  rel^ofe  ofB,  but  upon  oyer  it  was  of  all  d£iions  ^c*  ivhich  he  had  ^C4 
klt^atei^'  ^S^'^^lfl  ^'^^  defendant  upon  his  mun  account  ^  the  pfcimtifFs  replied^  that 
it  only  as  oifhfs  boffd  was  not  taken  upon  his  own  account  \  upon  which  iffue  was 
an  aaion  taken  and  found  for  the  plaintiffs;  it  was  moved  inarreff,  Aat  this 
B"*aiM»\*'to  ^'^^  a  frivolous  iffue,  for  tliereleafe  of  one  obK^ee  difcharged  Ac 
whom'di'c  bond ;  but  the  court  feriatim  delivered  their  opinions  for  the  pl*i- 
bondwaa  tiffs  J  for  B.  who  gave  the  releafe,  might  take  the  bond  (and  fo  the 
given  in  xxvixh  was  that  the  bond  was  made  to  Wm  and"  A*)  as  a  fecuritjr  for  a 
othcrsi'and  debt  w/th  which  he  was  intrufted  for  another*  Vent.  35.  Trin.  at 
•djudg'ed      Car.2.  B.  R*  Noke'scafe. 

that  hi»  re- 
leafe to  the  obligor  of  all  denands  on  his  oven  account,  did  not  releafe  the  bond'.*  ■  ■$«  C.  eked  Ler. 
looy  loi  a  K.eb.  530.  fl.  yj.  S.C.  adjudged  for  the  plaintift'^ 

Sty.  18.  14.  In  the  condition  of  a  bond  it  was  recitfed,  that  zjheriff  hai 

Car^^B^R  conftitutcd  defendant  bailiff  of  a  hundred  in  his  county,  if  therefore 
Stoughion*  the  defendant  Jhall  duly  eseecute  all  'orarranfs  to  hfim  direftcd,  that 
T.Day, S.C.  then  &c.  It  was  adjudg'd,  that  the  words  (all  warrants)  ihaH  be 
^^dtn*V  i'^tewdcd  only  afl  warrants  direfted  to  defendant  as  bailiff  of  the 
thatThc^*  faid  hundred,  and  not  other  warrants ;  per  Twifden  J.-  ti  Saurrd. 
plaintiff  Nil  414.  Pafch.  24  Caf.  2.  in  the  cafe  of  Lord  Arlmgton  v*  Merrick^ 

capiat  per      ^^  ^^  ^^f^  ^f  HortOn  V.  DsV. 

biliam  nm.  ^ 

—All. 

10.  Pafch.  22  Car.  B   R.  thft  J?.  C.  refolded,  that  thotjgh  tfic  words  of  the  cond'tion  were  getaerilly 

to  malce  returns  oi  all  warrants  dire£lcd  to  iiijn,  yet  it  w.is  to  be  underftood  of  fueh  only  as  Were  lo  be 

executed  within  the  hundred  of  wUJi  he  wa«  m*^  biillift* 

«Vent.ia6.  15,  A.  leafed  three  houfes  to  B,  for  41  yeafs^  fendring  rent,  andl 
Calc  s7c  ^*  covenanted  to  pull  them  down^  and  in  the^fame  place  to  build  three 
adjudged  for  new  fubjlantial  houfes^  and  during  the  faid  term  well  and  fuffciently  t9 
the  plaintiff,  repair  the  fame^  and  to  yield  up  the  fame  fufficiently  repaired  at  the  end 

^'HuiJbt"  2^^*^  ^^^^'  ^-  "^^^^^  ^^  building  three  houfes  only,  built  fivcy 
<d,  it  feem-  and  permitted  one  of  them  at  the  end  of  the  term  to  fall  down.  A, 
ing  to  him  alligncd  a  breach  in  not  repairing  one  houfe  built  on  the  premides  ;. 
to  be  all  as  ^^  defendant  pleaded,  that  he  pulled  down  three  houfes,  and  built 
Bint  and  fo  three  more  on  the  ground  vrfierc  they  flood  according  to  his  cove- 
all  the  Tub-  nant,  which  were  kept  in  repair  during  the  term,  and  left  in  repair 
fc-quentmat-  ^j  ^^  gj^j  thereof,  aod  concluded  to  the  country.  The  whole  court 
ing  leaving*  ^^'^  ^^^^  ^^  ^7  ^^^  Covenant  muft  keep  and  leave  all  the  five  houfes 
r  129  J  well  repaired;  for  though  in  the  firft  covenant  he  was  bound  to  re- 
thc  houfei  pair  all  the  houfes  agreed  to  be  built  (which  were  three)  yet  by  the 
^T^lh^^fah  covenant  he  is  bound  to  repair  dicti  premifia  ac  domos  fuperinde 
reftiained  ercct'  (not  agreed  fore  ere(Sl'  fuperinde  cre£t'  but  indefimtely)  which 
And  under-  extends  to  all  the  houfes  which  Ihall  be  built  on  tlie  premifies  witliin . 
^^o^^^^-^fe  the  term..  Lev.  264.  Trin.  i  W.  &  M.  in  C.  B.  Doufe  v.  EarL 
Ivilu  ^°  ^^*  ^^^<^f'^5tohisfcnhyhisfecondwifeintailmaL^  remainder 

to  his  eldcfl  fon  by  his  firjt  wijcj  provided  that  if  the  land  Jhould  coTHe 
to  bis  eldeflfon^  then  he  or  his  heirs  Jljould pay  lOQoL  to  the  teft/itor^s 
<laughterS}  within  four  moullis  ai'tcr  tlxc  citate  Ihould  come  to  them^ 

and 


and  in  dchvlt  of  payment  the  truftees  to  enter  sind  ralfe  the  money* 
The  fon  by  the  firft  wife  dies,  leaving  a  fon.  The /S«  by  thifecond 
ivififuffcrs  a  feco^iry  $f'a  maiety  (jftht  lands j  andaiis  without  ijfuej 
fo  that  the  moiety  only  tf  the  premijfis  comes  to  the  fon  of  the  fon  by  the 
firji  wife*  Though  no  part  of  the  premiiTes  ever  came  to  the  eldeft 
fon,  yet  tie  moiety  of  the  lands  fhall  be  liable  to  the  payment  of  the 
whole  1000/.  without  any  apportionment.  2  Vern.  359,  pL  324. 
Mich.  1698.  Hooley  v.  Booth  &  al« 

(O.  a)  When  a  Thing  is  limited  to  be  done,  by 
nvbom  collateral  Things  which  conduce  to  the  Per- 
formance thereof  Jkall  be  done.  By  whom  they 
(hall  be  done. 

[i.  TXTHE R  £  a  man  is  bound  to  do  a  thing,  he  ought  to  do  all 
^  ^    that  which  depends  thereupon  in  the  performance  of  the 
thing.     II  H.  4.  25.  b.] 

[2.  (As)  if  the  condition  be  to  levy  a  fine  to  the  obligee^  and  it  is  Br.Coft% 
not  determined  at  whofe  cojls  it  (hall  be  done,  it  (hall  be  at  the  cofls  P^-  9-  c^^^ 
of  him  that  ought  to  levy  the  fine,  for  this  depends  upon  die  other.  ^'^* 
H  H.  4.  15.  b.  Cur.] 

[3-  (4^^)  ^^on  fuch  a  condition,  the  obligor  aught  to  fue  out  a  Br.  Cofts, 
writ  of  covenant  in  the  name  of  the  obligee^  and  the  obligee  is  not^^*^?'J^ 
bound  to  do  it.     11  H.  4.  25.  b.]  •  s.  p.  by 

Hutton  J.  Lite.  Rep.  14  Hill.  %  Car.  C.  B. 


[4.  If  the  condition  be  to  levy  a  fine  upon  warning j  a  warning  by  Br.  CoiuH- 
the  Jheriff' upon  a  writ  of  covenant  ts  not  fufficient^  (for  perhaps  he  ^*®'**>P**S9< 
cannot  know  by  this,  whether  it  be  to  levy  a  fine  or  other  a^ion)        rqh,' 
but  it  ought  to  be  upon  warning  by  the  obligee  himfelf.    11  H,  4.  |8. J  infra  (Y.  c) 

■*  pU  ft.  cites 
29  E.  3, 44.  b.  contra. 

5.  Debt  on  bond  to  pay  money,  if  AfhaUbe  then  livit^y  and  Jhall  B.C.  re^rt' 
before  the  20th  of  May j  by  due  form  and  courfe  of  lau\  perfe£f^  levy^  ^^^  ^^ 
mnd  acknowledge  a  fine  and  a  recovery  before  his  majefty's  juftices  of  (E)  pL  «. 
C.  B.  of  and  in  certain  houfcs  and  tenements,  with  the  appurte-  that  the 
nanceJf,  which  the  laid  B.  lately  had  and  purchafed  of  A.  Pefendant  l^^'J^^!**' 
pleads  that  A.  is  living,  and  did  not  levy  &c.  and  the  queftion  on  a  fine  anj^' 
demurrer  was,  if  B,  or  A*  Jhould  levy  the  fine  ?  and  held  tliat  p.  fuffcr  a  rc- 
Ihould  levy  it.     Brownl.  76.  Hill.  10  Jac.  Mancefter  v.  Draper,     «overy)  re. 

next  antecedent,  viz.  A.  though  the  words  (If  A.  be  then  living)  come  in  in  a  parenthefif, 

6.  If  a  man  covenants  to  convey  landsy  it  ought  to  be  done  at  the  [  130  1 
charge  of  him  that  covenants  to  do  it,  except  the  contrary  be  agreed. 

Si^  diaaoi  fuit.    Sty.  280.  Trin,  1651. 


(P.  a)  Con- 
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Foi,  4»3-  (P*  tt)  Conditbn  fir  AJfurance.  How  it  fhall  be 
^— >^'— '  performed. 

?•  p.  by  [i»  TF  a  man  covenants  ftf  makefuch  alliirance  of  the  manor  of  D« 
Popham  ac-  ■■•  as  the  counfel  of  fbe  other  Jhall  devife^  and  the  counfel  dcvtfes 
*Si*cariIi  '*^'  hifiall  be  obliged  in  a  certain  obligation^  that  the  other  {ball 
clmccffit!*  occufj  the  manor  peaceably  &c.  he  is  not  bound  to  perform  it,  for 
Cco.£«a7<^  this  is  no  affurance  ^thin  die  intent  of  the  covenant.  .  HilL  37 
^/J^^»    Eliz.  B-R.  per  Curiam.  3 

Thornborovgh  ▼•  Mofflpeflbiiy  $.  C.  ■  ■  Lqtw«  679*  A(^«  dtes  S*  C*  ■  ■  1  AflUmpfit  in  coo* 
fideration  of  %  fum  ^ivMae^  ]»atd  to  the  defendant,  he  proatifed  to  ajfurt  eotybtld  lands  to  tbepiah" 
tifftnCucb  mamer  at  D^Jhouldadvifef  who  ad'uifid  that  tbe  dtfem/ant  Aoum  make  afunrenderat  the 
wext  court  ice,  and  ihouki  enter  int^  a  hond^f  \o  /.  f  the  flaintm^  for  the  enjoying  the  land  againfi  all 
ferfonsf  which  he  had  not  done ;  adjddged  per  tot.  Cur»  that  the  bitaeh  in  not  entring  into  the  bond 
was  illy  becaufe  it  was  out  of  the  alHimplity  and  therefore  the  defendant  ia  not  bound  to  perform  it* 
Cio.  J.  115*  pi.  Z.  Pafch.  4.  Jac.  B.  R.  Staynroide  v.  Locock.  '  '  Noy  124.  Stanred  v*  Laycock^ 
S.  C.  faysy  that  the  obligation  is  not  part  of  the  aflunnoc^  and  wa«  out  of  the  reference  to  D<  [^ut 
fhe  report  feems  not  v^ry  dear.} 

S.P.  by  [a,  [But]  if  a  man  be  obliged  to  dofuch  a£ls  for  the  aflurance  of 
Cro^E^^To  ^^  «>anor  of  B.  as  the  counfel  of  the  other  fhall  dcvife,  and  the 
37x1  in  cafe'  counfd  devifes  that  he  fliall  make  an  obligation  or  ftatute  that  the 
ofThom^  other  Jhall  enjoy  itj  he  ought  to  perform  it,  otherwife  he  hath  broke 
M^^^'nfon  ^^^  covenant.    Hill.  37  Eliz.  B.  R.  per  Popham.J 

■■  Condition  of  a  bond,  that  if  the  defendant  do  before  Michaelmaa  make^  Aeknewledgt,  and 

mffer  all  and  every  fuch  ail  and  things,  tvhatfoerer  ^they  ^ttfif  the  good  ajjuring,  and  the  fare  making 
of  the  manor  of  D«  to  J.  S.  and  his  hetrs,  that  then  ftc.  ntrtM  th^  plaintiff  requefit  a  fine,  a  feoff' 
taentf  a  recovery ,  a  bargain  andfale,  he  ought  to  do  a)l ;  for  he  is  to  make  all  and  every  i€t  what* 
ibever  for  the  a^i)  ranee  of  the  manor  of  D»  but  he  is  not  bound  to  taake  anf  obUgafwn  or  recognmana 
for  the  enjoying  e/'the  manor,  for  this  is  but.a  *  collateral  fecurity^  and  not  any  afluraikce,  and  if  tho 
plaintiff  requeft  the  defendant  to  convey  the  manor  In  generalltyy  the  defendant  at  his  peril  ought  to 
4o  this  by  any  kind  of  affurance,'  and  if  upon  this  requeft  the  defendant  make  a  feoffment  of  the 
nanor,  yet  if  after  this  the  plaintiff  requefti  a  fine,^  the  defendant  muft  acknowledge  a  fine  aUb,  and 
to  upon  tvery  Jeveral  requeft  be  ought  to  make  feveral  affurances*  Yelv.  44,  45.  Hill.  X  Tac.B.  R. 
Pndfey  V.  Ncwfiun.i  ■  Mo.  6&s.  pi.  93S.  S.  C.  adjudged  that  general  requeft  is  fufficiant,  and 

the  obligor  at  his  peril  muff  do  what  is  fufficicnt  for  the  adfurance.*— BrownL  S4.  S«  C.  but  feema 
only  a  tranHation  of  Yelv. 

*  S.  P.  As  to  the  not  being  compellable  to  give  any  collateral  Security,  agreed  per  tot.  Cur. 
Brownl.  93.  Pafch.  5  Jac.  in  cafe  of  Stamford  v.  Cooke.-— Cro.  J.  215.  pi.  i.  Pafch.  4  Jtc» 
B.  R.  Staynrode  v.  Locock^  S.  P.  bythe  opinion  of  the  whole  court. 

Cro. 

I'. ...         .  ,  .        - - 

Thornbo-  he  fhall  oblige  himfelf,  his  heirs,  executors,  and  adminiftrators>  to 
Mompe'nfon^^J^  ^°  the  Other  the  annuity y  and  alfo  the  200/.  at  certain  daysy  he 
/eemsto  be  IS  not  bound  to  perform  it;  for  this  obligation  is  not  any  alTurance 
S.C.   It    of  the  annuity,  dubitatur.  Hill.  37  Eliz.  B.R.] 

wa)  moved, 

that  this  was  not  within  the  covenant,  becaofe  the  devife  was,  that  hS  Hiould  bind  him  and  his  heirs» 
whereas  there  is  no  word  3n  the -covenant  chat  the  heir  ihruld  be  bound  j  butjche  court  gave  not  any 
infwer  thereto^  and  it  was  ended  by  arbicremenu 

[  '3^  ]      [4*  If  A.  covenants  to  make  fuch  aflurance  fot  the  payment  of 
XOoL  to  B^  as  his  counfel  ih^H  devife,  and  his  counfel  devifes  that 

4  .  A.  ibaU 
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A.  (hall  make  dn  otligation  ef  idod  /«  for  the  payment  of  lOb  L  he 
ought  to  perfonii  it.  Hill.  37  £liz4  B.  R.  per  Pophatn.] 

[5.  But  ^  the  covenant  in  this  cafe  had  been  to  makejuch  reafon-^  ^^^  445- 
ahU  ajfurance  as  the  counjel  of  the  covenantee  Jbould  droife^  it  had  jj!?|  JJ^^" 
been  otherwife ;  for  it  is  not  reafonable  to  make  an  obhgation  of  z7£iiK.  s.p« 
foool.  for  the  payment  of  lOoL  Hill.  37  Eliz.  B\  R,  per  Pop-  by  Popham. 
ham.] 

[6.  If  A.  covenants  with  B.  to  makt  fuch  reafonahte^urance  to 

B.  inkc  af  fach  lands^  referving  to  A.  and  his  heirs  20  s,  rent 
per  ann.  as  the  ccunfel  of  B*  Jhall  advife^  and  after  B,  tenders  to  A. 
a  deed-'poll^  by  which  A.  infeoffi  B.  of  the  land  in  fee^  referving  the 
f aid  rent  to  A.  in  fee;  this  is  not  fuch  reafonable  aflurance  to  bind 
At  to  feal ;  for  this  is  a  renUfecky  and  the  deed  appertains  to  the 
feoffee,  and  ih2n  A.  without  the  deed  cannot  have  any  remedy  for 
the  rent.  Mich,  x  i  Car.  B.  R.  ];)etween  Guppage  and  Jfcue^  per 
Curiam.] 

[7.  But  if  A.  by  indenture  grants  and  fells  lands  without  livery 
or  inrollment  to  B.  in  fee,  referving  20  J.  rent  to  him  and  his  heirs^ 
and  covenants  to  pafs  any  further  reafonable  affurance  as  the  counfel  of 
E.  Jhall  advifiy  and  after  the  counfel  advifes  a  feoffment  by  deed»poiIy 
referving  tlye  faid  rent  in  fee  \  this    is  a  good  aifurance  within  the 
covenant,  fo  that  A.  is  bound  to  feal  it ;  for  there  the  refer vation 
does  not  depend  only  upon  the  deed-poll,  but  upon  the  indenture 
which  dire^s  the  ufe  of  the  feoffment,  by  which  A.  may  recover 
the  faid  rent-feck  without  fliewing  the  feoffment.     Mich.  11  Car. 
B.  R.  between  Guppage  and  Afcue^  per  Curiam,  upon  a  demurrer, 
but  ordered  the  parties  to  make  a  new  feoffment  by  indenture, 
rcndring  the  rent.  Hill.  10  Car.  Rot.  I337»     But  after  the  parties 
could  not  agree,  and  fo  this  judgment  was  given  againft  the  plain-* 
tiff,  fcilicet,  againft  their  opinion  before,  becaufe  the  deed  ten- 
dered was  a  deed-poll,  the  which  fhould  be  after  the  execution  ^   >>^^ 
diereof  in  the  poffeffion  of  the  plaintiff;  and  (*)  then  the  defendant  •  poi.  424. 
could  not  without  the  deed  have  his  rent,  not  being  able  to  prove  ^__^^-^_f 
the  feoffment.] 

[8.  If  the  condition  of  an  obligation  be  to  make  the  obligee  or  his  Bridjm.  39. 
ajjlgns  as  good  a  leafe  as  counfel  could  advife^  and  after  the  obligee  s.  c  but 
comes  to  the  obligor,  and  appoints  him  to  make  a  leafe  to  J.  S.  he  J^'^^hc  court 
ought  to  make  it  accordingly,  though  no  counfel  advifcd  it^  but  the  as  to  this 
obligee  himfelf ;  for  by  the  words  it  is  not  neceffary  to  have  the  point — 3 
advife  of  counfel,  but  only  that  the  leafe  fliould  be  as  good  as  s  "c^'^'ibU 
counfel  could  advife.     Pafch.    14  Jac.    B.  R.    between  jUlen  and  170.8.  p* 
IVedgewood^  per  Coke,  but  Dodderidge  e  contra.]  by  Coke 

Ch.  J.  ■■ 
Roll.  Rep.  37  3«  pi.  28  S.  C.  and  Coke  Ch.  J.  thought,  that  If  the  worJs  had  been,  that  he  fhould 
make  as  good  a  Icaic  as  enunfcl Jbouid  dc-uife,  he  ought  to  have  brouglit  a  leafe  drawn  by  advice  of 
couni^il}  but  that  it  fee . tiso the » wife  here,  bccaufc  the  word  is  not  dcvlfc,  but  advife.-  Mo^ 

595.  pi.  Six.  fame  divcrlity  by  Popham.     Pafch.  35  Eliz.  Stafford*s  cafs In  fuch  cafe  Ld» 

Anderfon  faid,  tbat  if  obl'^ee  devifes  the  aifurance  himfelf,  and  makes  it,  the  obligor  is  not  bound  to 
firform  it;  for  he  is  only  to  make  the  aflurance  that  the  obligee's  couofd  ihajl  advife,  and  not 
tbat  which  \\imft\f  fhall  devifs,  and  that  it  is  a  good  plea  that  confiljum  non  dsdiC  ^dv.fuaeAtufi* 
Cro.  E.  9.  pi.  I.  M.ch.  24. 4: 25  Eliz.  C.  B.  in  Bennett's  cafe. 

[9.  If  the  condition  be  to  aj/iire  certain  lands  to  fuch  perfons  as  the 

sbligi^  fnall  name^  aiid  after  he  affuresit  to  the  obligee  himfelf  \  this  Is 

Vox..  V,  ^  ^  go^i 


,.i^  Contifttett* 

a  eood peribrtiaace ef  the feondition,  tho'  il  beiiot  aHedg^  Aal 

'     thi  obligee  named  bimfelf,  for  thU  acceptance  u  a  fmunatm  of 

himfclf.     Mich.    13  Ja.  B.  between  Htv^ego  and  WtUt  per 

[  2\  ^  ^T iri  the  condition  be  to  make  fuch  afltirance  irt  Ae  law  of 

l^A  eeS  land,  to  th*  obligee,  a.  bt  the  counfel  of  the  obhg^e  um 

lf\n-   requejlmade  JhaU  he  advifeJy  mi  aket  J.S.  ww  of  ~«?f«»;»^« 
ih..  Suf*  "?  /„, -.  ^„,  UicjiMief  f  the  ahbne^  that  the i)bbnrfi)ouU 


;rS^f:  Sent  that  the  counfdlof  Ihould  give  the  advice  toje  obligee  . 
forf'.  cfe.   jt^  to  rt>e  obliflor,  for  the  dbligor  does  not  know  whether  he  be  ot 
?-.*^.:.*f ;    his  counfel  in  this  matter,  for  he  may  be  of  his  oounfd  inoM 
'^^^^.  Sing  «d  not  ia  another. '  Co.  5.  •  higgehi,Uon^i  cafe.    ,9.  K 

'?:  *^^'  r  rf^t  die  dcvife  ouiht  to  be  notified  to  him  who  is «  make  die  eftatt.— J  Rep- ta  ft* 
*'^  S  cf  ;?hdd  by  aUVMcct-  "  "•  7-  "•  that  the  ^nfel  ought  to  be  ^vcn  «^  "««*«»:?> 
Cites  S.  C.  •J*»*"^7/"    t^  ^th  whom-  he  is  counfel  5  b«t  that  apon  con6deratioii  of  the  bdok, 

"'>%*L'^^n.  of  ^^fe  afttriV  h"?.  »3.  b.  it  appears  piainly  oth«^fe,  and  fo  it  was  rtlblTcd 
^"o"?^  l^J^'s  c-fc  — Bu  if  tl^  P^^^  himfelf  notifies  other  idv.ce  to  him,  who  was  to  taaice 
in  «?8''»*^^^'°" '/r^'-TT  \  the  covenantor  knows  of  it  he  may  rcfufe*  if  he  does  not  know  of 
the  ^Jtf»  than  the  ^J^^f/^i^f^,^^^^^  c<,rehant  and  agreement,  and  he  pcrfcrttts  It,  he  U  ex* 

•J  J'  »: "U  be  r ^coXg  to  h^  covenant  he  may  refife  it,  ami  fo  Bd  mifchlef  to  the  party 
7Re;.ao.Pafch.  35  £1^*-  »'  ^-  in  Higginbottom^s  cafe. 

#  A  4  Fi  I    If  the  condition  be  to  make  fuch  aflurance,  &c*  to  the  ob- 

put'i^6A\gh:^s  the  obligee '^^^^  zndf^t  the  obligee  devi^^s  iini^^ 

but  I  do  not  ^°  y^^  and  tenders  it  to  him,  and  he  requires  time  tojhew  it  to^M 
<AfcrveS.P.  V^^^  ^^  advifed  thereupon,  which  is  denied  to  him,  yet  if  he 
t^:n:i.  does  not  feal  it  prefently  the  condition  is  broke,  becaufe  the  c^^f- 
cited  and  ^f^„  /^  peremptory^  fcilicet,  to  be  performed  pr^ently.  U.  lO  H-Uz. 
held  that  the  g  g^^  ^^^  hctwcexi  *  ff^ooton  and  Cooke  \  Co.  2.  f  Manjers.  .3  ad- 
was  forfeit-  judged.3 
when^he  knew  the  laft  inftant  of  the  time,  he  ought  to  have  had  his  counfel  there  i«.dy  irith  YMi 

I  r  a!   ;n  nt  I  c6 Bendl.  a»8.  pi.  >6o.  S.  C.  and  the  pleading*.  .  ,     . 

4  Le  63.  in  pi.  ;5j-— :°*"°^  *jj^^  ^  B   3„d  g.  q.  the  alTur  .ncc  was  condition^  to  be  made  thi^ 

f  4  Lc.  02.  pi.  1 5 J-        •  .      .^^  ^^^  ^j,y       ^^jnc  t^,  the  obligor  with  a  dc«i  ready  to  be 


rc%f^>t't'/^^^^^^^^^^^  :f^lt»?ure,  and  therefore  required  to  (hew  it  to  his  counfeU     The  jumce, 
rc»uica  rt  on  "^'^^      ,        .       Anderfon  faid  his-spimon  Was,  that  the  plea  was  not  ^ood.-  Scd 

??1    i  1  S  C  T^H  b)  Pl.  V  S.  C, V Le,  ,9^.  pU  .98*  cites  S.  C -Mo.  ,43.  P^ 

^l*  ^J-  ^A*  t'lfiFU*  Androfc  V.  Eden.  S.  P.  cxadly,  held  accordingly.- -And.  ill.  pl.  x;'* 

fX!t^t?.^f^e^^^  M<>.  1S3.  as  agreed  lately  on  tile  point  of  time  being  liiniicd. 

Hoii.  Kep.  r  12.  If  a  man  ajfuntes  to  he  cbliged  in  an  obligation  to  J,  S.  and  an 
7X-  pJ-  >3'  chlization  is  tendered^  in  which  he,  his  heirs  and  executors  an  bound, 
r  *'k  r%v  he  ought  to  feal  it,  becaufe  this  is  the  conmcn  courfe  to  nuUcc  obh-. 
^odcridgi  gations  in  fuch  manner,  though  the  heir  or  executor  was  not  named 
ebitcr,quod  g^  ^^  promife.'    Mich.  la  Jac.  B.  R.  per  Coke  and  Doodendgc. J 

fuitconcel-  * 

cJic  Ill-C«r.  E.  371/pl.  XX.  HiU.  37  Elia»  B, R.  the  S.  ?♦  rnoycd,  but  th«  wart  gwe  «»  anSw^ 

tJ^Klo,  and  k  wa*  euW  by  atbitrcm«rt,  - 


•J--. 


OUn 
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V    [l^.  If »  man  be  bound  U  mfth  a  cMpeyance  of  certain  lands,  ifS.P.kyCok© 
'n  warranty  or  covenant  be  pu(  ih  the  deed,  he  is  not  bound  to  f^^^d^-'*^?^  / 
it.     Mich.  12.  Jac.  H.  R.  per  Coke*  j  pi.  Vj!^ 

$\.  34.  Pafch.  ^7  EIis.  fays  it  lits  fecn  a<!)u^<i,  ^fiit  if  1^.'  ^e  bound  to  A.  'a  an  obligation  to  aflfoic 
to  him  the  manor  of  D.  &c.  if  A.  tenders  to  B.  an  indenture  of  bargain  and  faley  in  iMhich  ar«  asM 
covemmts,  B.  it  n«t  beun^  upon  the  peul  of  his  boad  to  feal  and  deliver  it. 

{14.  If  a  man  affumes  io  hecome  bcimd  iuit}?  y.  5«  and  J.  D,  to  1S»  Roll  Rep. 
in  q  certain  fumy  and  B.  tenders  an  obligation  in  which  they  (houtd  7t;pl*  13* 
be  obliged  jointly  and  fever dUy^  h/t  is  not  bound  to  feal  this,  ibr  by  ed.J— i!!^ 
the  afiumpiit  ^)oint  obligation  is  intended*     Mich.  12  Jac.  B.  R.  3B«Jft.i87« 
between.  Malcot  and  Deane  adj  udgcd.  ]  s^  ad* 

[  1 5.  So  if  a  n^an  aiTumes  to  become  bound  with  J.  Si  anJ  J5»  D»^^[Jf  ^^^^ 
to  B.  per  hitjkjrnodi  fcriplum  and  payable  atfuch  a  time  as  two.firan--  yi,  ^. ,  j, 
;^frj  ftiould  agree  between  tkenty  and  the  Jiraftgers  agree^  that  the  S.C.a4ju4* 
lobligation-Jhould  be  joint  andfe^ral^  yet  he  i$  hot  bound  to  Teal  its  *^*gj2*'^ 
'for  1^  the  promife,  a  joint  obligatiori  is  intended,  and  ^e  word  words  \ytm^ 
Jiigujmodi  giv^s  no  power  to  alter  th^t  which  the  law  ma.de  joints  jufno<u 
butonfy  refers'to  the  ium  and  time.  .Mich.  li  Jac.  ©.R.  between  ^^{}^*"j\, 
^Malcot  and  Deane  a(^udged.    It  feems  that  this  expofition  is  mc&  rc^nvd  te^ 

iftri&j  .  thatwhith 

V  *  /♦     .  •  ^1  ^i''**  certaitf 

Mfore,  bat  to  tba^  only  which  vrai  uncertain,  and  'that  vras  the  fum  and  the  tJfiie.<-»Bnt  Ibiti.  the 


Torter  makes  «  donbc  of  this  reafoiK  and  lUy«,  that  rhujufmodi)  tmprts  rither  the  Aiftoo«r  of  cheoW 
ligatioo,  as  whether  it  ihouifi  be  joint  and  iicveral,  tnan  thc'fuv  or  the  Ocac*'?  ■  a  B1U&,  a87.  S«  C* 
adjodg'd^  out  the  (per  hnjuiinodi  Ibrtptum)  docs  not  appear  thore. 


(♦)  in  D.  and  aftir  two  other  boufes  defcend  'to  btm^ 
t^ovenaittee  'tenders  pi&t  ajihe  of  four  h^es  to  be  levied  by  him,  be  ^ 
\s  not  bdUhd  to  levy  it;  for  this  wiH  comprehend  the  other  two'^***^^ 
lioufes,  of  whith  he  is  not  bound  to  levy  a  finei  and  thotigh  the  v-^VNi^ 
life  of  Aefe  two  houfes  which  are  not  within  the  covenant  (bflU  be  j8dgM.-« 
to  the  conufor,  yet  he  is  not  bound  to  levy  a  ftne  of  them^  fof  ^^^  R<P* 
berhaps  he  is  tenant  in  tail  of  them,  and  this  will  dock  the  intail%  i^l;  ^Kf** 
Mictf.  12  Jac.  B.  K.  bctWeeh  Wiljiin  and  mich,  l^judgedj  nitu;.!?!!? 

Ibid,  xvf^ 

^.  I.  S.  C.  ad|)udg*d  per  tot.  Cur.  ■  ■  A.  f^Id  to  B.  3  yard  land,  and  cotenanted  for  6irther  i(V 
iurance.  A.  tendered  a  note  of  a  fine.  Two  mcHuft^ei,  &c.  uxre  com'piifed  more  thaa  ifere  foldy  or 
jotended  to  be  afTuredy  and  exception  'was  taken,  ihac  the  ftnelM^ng  fenditd  •f  more  Chan  he  ought  to 
lery,  he  is  not  bound  tolery  any  fine  at  all ;  but  the  ^hole  toutt  to  the  contrary  )  for  though  the  fins 
he  levied  of  isoie  than  it  ought  to  be  it  is  not  material ;  f  r  of  ihe  reddue  it  is  the  ufe  of  the  conufor 

lumfell.    t^ro.  J.  252.  pi.  4.  Mich.  8  Ja^.  B.  R.  Buuldney  v.  Curtis^— Bulft.  90.  S.  C.  th« 

court  held  it  good,  and  that  it  was  dene  according  to  the  ufual  form.  ■  ■  Mo.  Sio.  pL  ic«  6* 
f.  C.  but  S.  P.  dees  not  appear. — sBult^  318,  319.  Arg,  cites  S.  C.  as  of  a  fine  tendered  of  a  houfi 
and  QM  acres  of  land,  and  ciiat  defendant  i<*/ored,  and  laid,  that  ht  was  feifed  of  the  houie  and  lO 
«ci«s,  Mid  alio  of  other  10  acres,  which  he  d  d  not  fell,  and  that  thefe  tO  acrrs  alio  were  contained  la 
the  note  of  the  /inev  the  which  he  never  intended  to  pars>  and  therefore  refured  t<)  acknowkdge  th« 
fine ;  hut  reUved  that  the  plea  was  not  good.  S  C.  cited  Roil.  Rep.  1 17.  as  of  a  bargain  Mid  fi|^ 
•r  all  his  lands  in  D.  and  a  covenant  for  furcher  alturaiKe  to  ievy  a  line  of  them,  and  the  £i»e  tendeied 
contliiitd  a  houfe  and  a  certain  number  e/  acie^;  and  defendant  pleaded,  thjt  jit  the  time  of  the  bn* 
cattihe  wa»  failed  of  a  houfe  and  4  acres,  which  he  fold,  and  this  fine  ccntamed  chofe  [a«d  more]  be« 
iag  lb  maAy  in  mmiber,  but  adjudged  no  good  bar.-  If  the  covciuuit  is  to  levy  a  fine  of  10  acrea^ 

"ted  the  fine  contains  more,  it  is  not  good^  but  otherwife  where  it  is  to  levy  afina^if  JX  hii  laads  ia 
D.  Coke  and  Doderidgc  faid,  the  cafe  of  Bouldney  v.  Curtis,  diffored  from  this  of  W'lHbn  v.  WalO^ 
&r  it  is'kard  to  put  the  certainty  of  acres ;  becaufe  by  the  meafure  of  oaemati  it  may  be  aaoR  tiM 
)y  the  f^^feaiwafaBodti^whBfauhfrf  4  houfes  may  b«w«Ukdoiimi^  ^"^ 

*  I  a  £17.  If 


^3§ 
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[fj.  If  the  condition  of  an  obligation  be,  that  s/he  mates  a  gOodF^ 
perfeft  and  abfolute  ajfurancein  fee  to  the  obligee  of  certain  copyhold 
landsy  then  &c.  if  he  after  furrenders  it  upon  condition  of  payment  of 
money,  and  the  furrender  is  prefented  accordingly^  this  is  not  any 
performance  of  the  condition,  becaufe  ther  afTurance  ought  to  be 
abfolute  without  a  condition.  Pafclu  8  Jac.  B.  between  Rijbonnc 
emd  Gary  per  Curiam.] 

[]8«  So  if  a  covenant  be  with  a  purchafor  to  make  further  ajfu^ 
rance^  if  be  make  an  ajfurance  upon  conditionj  i^is  is  not  any  per^ 

IT  fit  1  f^^*"^"^®  of  the  covenant.    Pafch.  8.  Jac.  B.  per  Curiam.] 
ty.  456.         [i9'  if  -'"  i^  conjideration  that  jB.  at  the  requeft  of  A.  would fur^ 
Shann  ▼.      render  a  copyhold  tenement^  parcel  of  the  manor  of  D.  to  A*  in  due 
R^*n  Ch  ?*  ^^^"^  of  law,  according  to  the  cuftom  of  the  manor,  to  the  ufe  of  A» 
hdd  the  fur- and  his  heirs,  ajfumes  to  B.  to  pay  him  20/.  in  an  a£Hon  upon  the 
render  inef-  cafe  by  B.  againft  A.,  for  the  20 1.  if  he  avers  the  performance  of 
^^f  "'d-  T^  ^^  confideration,  that  he  after,  at  the  requeft  of  A.furrendered  by  a 
mtntto^zyjl^^'^  /«  one  J.  S.  (a  cujlomary  tenant  of  the  faid  manor)  the  (aid 
till  piaiotiif  tenement  into  the  hands  of  the.  lord  of  the  faid  manor,  according  to 
r??J*  T—  the  cuftom  of  the  (aid  manor,  to  the  ufe  of  A.  and  his  heirs,  and 
Shann  v.      7^  *^  defendant  A.  had  not  paid  the  20  L  This  is  not  a  good  per- 
Biiby,  judg.  formance  of  the  confideration  which  is  a  condition  precedent,  for  he 
^ntnifi,    is- bound  to  make  an  effedual  furrender  to  the  ufe  of  A.  and  his 
heirs  at  his  own  cofts,  and  he  hath  made  a  furrender  here  into  the 
hands  of  a  tenant  of  the  manor,  which  /j  a  good  beginning  of  a  fur ^ 
render,  yet  it. is  not  a  compleat  furrender  till  it  is  prefented  in  court j 
and  he  hath  taken  upon  him  to  make  a  perfedt  furrender,  and  there- 
fore he  ought  to  procure  the  tenant  to  prefent  it  at  the  c^frr/  according; 
to  the  cuftom,  and  to  procure  a  court  to  perfect  it,  which  does  not 
appear  to  be  done.     T.  i65r.  between  Shan  and  Beilby,  adjudged, 
per  Curiam  this  being  moved  in  arreft  of  judgment  quod  querens 
nil  capiat  per  Billam.    Intratur  Hill.  1650.  Rot.  1605.     For  if  a 
man  be  bound  to  make  2l  feoffment  to  me  upon  requeft,  if  I  requeft 
him  to  make  a  deed  of  feoftment  with  a  letter  of  attorney  to  B.  to 
make  livery  to  me,  and  he  does  it  accordingly,  this  is  a  good  be* 
ginning;  yet  if  livery  is  not  tnade^  this  is  a  forfeiture  of  the  con- 
dition.] 
Cro.E.476.      20.  If  a  man  bargains  and  fells  100  acres  of  woody  this  (hall  be 
in  pl.4. Arg.  meofured  according  to  the  ufage  of  the  country,  viz.  according  to  20 

*"*dud^d  ^^^^  ^^  ^^  ^^^'  ^"^  ^^'  according  to  the  ftatute.  For  confuetudo 
^And"relvs  loci  eft  obfcrVAnda.    6  Rep.  67.  a.  per  Cur.  cites  47  E.  3. 18.  a. 

•afc— 

But  if  one  fells  land,  apd  Ix  ohVigtd  [or  cofenanti]  that  U  contains  1 00  acres,  this  fhall  be  accoHing  t» 
the  law,  and  not  according  to  the  cuftom  of  the  country  j  per  Gawdy  J.  Cro.  E.  267.  pi.  a.  Hill.  34 
Iliz.  B.  R.— ^Popham  faid,  that  It  had  been  rcfolvcd  by  all  the  jufticcs,  that  if  one  be  obliged  f# 
aff'ure^o  acres  of  land^  the  acres  /hall  be  accounted  according  to  the  eftimation  of  the  cquntry  where 
the  land  lies,  not  according  to  the  irc^fure  limited  in  the  ftatute.  Cro.  E.  665.  pi.  15.  Pafch.  41 
E'.iz.  C.  B.  Some  v.  Taylor.— —Sec  Tit.  weights  anJ.xncafures,  pl,'5,  Morgan  v,  Tadcaftle,  and  pU 
14.  BarUdalc  v.  Morgan. 


21.  If  a  man  be  obJiged  to  make  to  another  a  fure,  fuffjcient  and 

,^.  V,. lawful  tftate,  in  certain  land,  by  the  advice  of  J.  Z>.  here  if  A<  makes 

peik.s.775.  <7ii  ejiate  according  to  the  aiuiceofj.  A  be  it  fuificientor  not^ 
l'^"'^  lawful 


Fitzh.Dctte. 
pi.  81.  cites 
h.  C. 
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Isvlful  «r  Hot  lawful,  yet  he  is  excufed  of  the  obligation.    5  Rep.  *°"'''  ^ 
83. b.  cites  7. E.  4.  13  b.         .  lUi^'' 

22.  Debt  5  a  man  was  h^und  in  loool.  to  mate  fuch  ejiate  by  tf  s,c» 
day  which  the  counfehf  the  plaintiff  Jhotdd  advlfe^  and  htfaid  that  the 
<ounfel £d not  gi'ue  advicey  and  a  good  plea;  ^ndfo  had  be  pleaded 
that  no  advice  was  giveny  and  becaufe  he  pleaded  in  the  negative,  he 
need  not  fliew  the  names  of  the  plaintifPs  counfellors ;  but  if  the 
plaintiff  replies,  that  the  counfel  did  give  advicei  he  £hall  (hew  their 
names.     Br.  pleadings,  pi.  78,  cites  6  H,  7. 4. 

23.  In  an  aftion  of  covenant  brought,  one  of  the  covenants  In 
the  indenture  was,  that  the  defendant  ought  to  make  and  fuffer  for 
the  afliirahce  of  the  plaintiff,  all  things  that  fhould  be  devifed  by  the 
counfel  of  the  plaintiff,  if  he  were  required,  and  the  defendant  tak- 
ing  prote/lationy  for  plea  faid  that  he  was  not  required ;  to  which  the 
plaintiffreplied,  that  J.  S.  was  of  his  counfel,  who  devifed  a  releafey 
which  he  required  the  defendant  to  feal,  but  he  refujed  to  do  the 
fame ;  to  which  the  defendant  rejoined  que  ne  rcfuja  pas^  and  by  all 
the  court  hoiden  a  departure,  and  that  the  defendant  ought  to  have 
pleaded  at  firft  non  requifttus  fuit\  and  the  plaintiff  in  his  replica-  C  ^35  J 
tion  needed  not  to  have  fpoken  of  any  refiifal,  in  as  much  as  the 
defendant  had  pleaded  in  the  negative  quod  non  fuit  requifitus* 
Heath's  Max.  48,  49,  cites  28  H.  8,  D.  31.  [b.  pL  217.] 

24.  A  man  by  deed  indented,  bargained  and  fold  land  unto  ano-  km^,^^^^ 
ther  infeey  and  covenanted  by  the  fame  deed  to  make  to  him  a  good  and  ^ '  Anon. 

fuffjcient  ejlate  in  the  faid  land  before  Chrijimas  next ;  and  after-  hcU^cMri- 

wards,  before  Chrijlmasy  the  bargainor  acknowledged  tl^e  deedy  andingly. 

the  fame  ts  inrolled;  it  was  the  opinion  of  all  the  juftices  of  C.  B.  B*="^^-  36- 
that  by  that  aft  the  covenant  aforefaid  was  not  performed,  for  the  s.'cVheTr* 
bargainor  in  performance  of  the  fame  ought  to  have  levied  a  fine,  accordingly* 
made  a  feoffment,  or  done  other  fuch  zQs^  3  Le,  z. 2.  pi.  2.  6  £.  6« 
in  C.  B.   Anon. 

25.  -//.  was  bound  in  a  bond  to  B,  for  performance  of  covenants  ; 
afterwards  B,  gave  bond  to  A,  conditioned  to  releafe  A,^s  bond  to  B. 
en  the  counfel  of  A.  fhould  advife^  A.'s  counfel  aavifed  that  B.feal  a 
releafe  of  all  demands  to  A.  and  to  one  JV,  who.  was  a  fr  anger  to  the 
covenant^  and  averr'd  that  there  was  no  other  matter  between  them, 
but  (aid  nothing  of  W.  The  court  held  clearly  that  the  requeft  . 
was  unrcafonable,  and  that  B.  was  not  bound  to  feal  the  deed,  D, 
218.  a.  pi.  3.  Mich  4  &  5  Eliz.     Fortefcue  v.  Strode. 

26.  The  condition  of  a  bond  was,  that  whereas  the  obligee  had 
an  ellate  for  life,  &c.  by  a  leafe  made  by  A.  B.  if  the  obligor  and 
his  heirs  do  at  all  times  ratify^  confirm^  and  allow  thefiid  leafe^  and 
fuffer  the  obligee  to  enjoy  the  premijfesy  &c.  that  then,  &c.  In  an 
adkion  of  debt  brought  on  this  bond,  the  defendant  pleaded,  that  at 
all  times  after  the  making  the  bond,  he  has  ratified,  confirmed,  and 
allow'd  the  faid  leafe,  &c.  The  better  opinion  was,  that  the  plea 
was  ill,  for  he  ought  to  have  pleaded  a  confirmation  in  deed  in 
writing,  and  fo  the  party  confeffed  the  action,  and  wav*d  the  de- 
murrer.    D.  229.  b.  pi.  51.  Trin.  6  Eliz,  Anon. 

27*  An  indenture  of  covenant  between  A.  and  B.  in  which  A.  a.  cow- 
covenanUdy  in  conilderation  of  a  marriage  to  be  between  his  fon  and  o»"tcd  wiik 

L3  j|j^B.tom.kt 
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•n  tSRumce  ihe  fiftcr  of  B-  tiot,  hiy  atsffi  eejt^  rf  his  fw^  hy  his  fuffiaent  deei^ , 
©f  a  jointuic  ^q^^  bifore  ACcH.  ajfurt  land  to  his  fotu  and  B,   did  covenant  if 

tD  the  feme      -    .      -  ^      -t  -T  '  V  •  .  n*     'f  '  "^ '    fj  „   *  '^'     „         .;  ^.;     r  ^    t^'^      i 


Sat  A  fft</  ^^^^-^  ^^  ''^^^^  ^  r^/^^.  O.  371.  a.  pi.  I  Mich.  22  &  23  Eliz.  Rolt. 

mt  tendtr      y.  Ncalc.  '    •    .  ^     ^        • 

fie  chargis,  '  • 

h€€$ufe  it  is  MMcertain  what  manner  e^aj/prgwee  bt  ^illmake  \  but  otherwife  lf.it  ^td  been  eeitain^  a^ 

by  fiACy  &c.  Per  Cur.  D»  3?I.  Marg,  pi.  i.  'cites  Mich.  3^  and '39  Ells,  C.  B»  ^on.— Ibid,  fays  it 

%iw  aWb  i«fohr*d Pafch.  35  Eli*.ln  St.  Albon  i  term: 

If  p.  r/^flff«  a8.  A.  covenanted  with  B.  ip  make  fuch  ajfurance  as  B*'s  counfel, 
/Mij  t9  ^'  jhould  aiwfe,  Bi  muTl  gTve  notice  of  the  afiiirance,  and  muft  (hew 
t/i  ecM-Mf  '^  nim,  and  permit  him  to  read  it,  and  go  to  his  own  counlcl  to 
ptW^.per-  confidet'^  and  A.  is  to  have  convenient  time  after  the  afTurance  fhewn 
firms  it  ic-  j^  hinri  to  pcrfea  K  Cro.  E.  9.  Mich.  24  &  2?  Eliz-  G.  B.    Beh^ 

cording  to      .     .,        r  ^  ^     ^      ''•''•     ^ 

B'»fep.rt    net's  cafe. 

Icisfufli. 

fient,  and  B*  cannot  vary  from  it«  but  ^ai  difpended  wltti  A.  for  any  oth^«    Cxo.  £•  299.  pi.  g« 

rai'ch.  35  Biix.  C;'B.  in  cafe  of  Sta^ord  v.Bottorne.  *  - 

ag.  The  condition  pf  an  q^liga^pn  was,  {o  perfonji  covenants  \n 

a  pair  of 'Indent  JreSj  and  the  covenant  wherein  the  breach  was  af^ 

Jijned  was^  tjjat  if  R,  JV*  broker  of  the  plaintiff  jhould  jjoy,  Mai( 

fiffiirance  offucb  ^  manor  to  the  defendant  as  the  counfel  learned  of  the 
faid defendant  Jfyfuld  advjfsy  then  tf  the  defendant' pay s^  unt^  the  plaint 
50  /.  (i^  obtigdtiqti  tp  be  yoid\  The  defendant^  by  advice  of  coun* 
Remanded  a^  relcafe  with  w^rran(yy  See,     Aiid '  by  *Peri?|ra  an4 
T     J  ^  '  Winidham,  the  fame  is  not  any  afTuraiice,  but  a  means  ^b  rccovei; 
in  valiie;  AndeWbn  cohtra^y,  that  it  was  a  collateral  warranty^ 
&c.    '2  Le.  130.  pi.  iji.  Pafch,  27  Eliz,  C.  B,    Wye  v.  Throg- 
morton.  ..  .  ,  .  ^ 

Ow.  65.  50*  J-  S.  ^e  ])argaince  covenanted,  on  pavment  of  100/,  at  « 

f?Fi(  ^^  ^  certain  day  and  plofe^^  tpjlandfeifed  of  the  land  to  the  ufe  of  An  the 
BR.' Bag-  largamoiry  and  his  heir s^  and  alfo  tp  make  fuch  affur once  for  fecuritj 
imUv.  Pot-  of  the  land  as  Jhould  if  devijed  byi  the  coukfel  of  4-  ^nd  entered  in- 
tei>  Sk  C.  jQ  recognizance  toferj^rm  the  covenants*  A  paid  the  mdney  befoh 
#iear^o7opi  ''^^  ^^h  ^"^  ^f  a^otper  place^  zoA'afier  the  day  Under* dd  deed  tp  he 
uiin,  that  feaUd  By  f*  S.  containing  the  receipt  of  the  money^  and  alfo  a  releafi 
the  bar-  ^  all  his  right  in  theland^  w^ch  J,  §,  fefufed  to  feal  \  ^The  couft 
SHc  feal  doubted  if  by  the  refufal  the  recbgnizanfcii  was  forfeitedi  becaufe  the 
ed  the  ac-  acquittance  for  the  money  is  not  afTurancj  of  the  land,  anil  fo  ndt 
^u  ttance  tiound  to  feal  the  deed,  comprehending  this  matter  is  not  being 
ftilJ'u'Scfr  P<^*f!^!^l^"^  ^^  *^  affuraricc  of  the  land ;  but  the  courtheld  that  the 
the  deed  acccptaiice  of  the  money  at  ah6ther  place,  and  befor^  the  day,  wsls 
mentions  fufficient  to  excufe  the  rccbgnizatice, '  a$  well  as  the  covenant  on 
StnTthc    whieh  the  recognizance  depended.    Mo.  366.  pi.  502.  Hill.  33 

Itarg^Qce      EHz.  AnOH.   *  *  .  ^.     .  .  >        .         y .    i  .     .    * 

and  his  '      "        ' 

hciTs  may  daJm  the  land  for  defauk  of  payment  j  to  wfaicb  Oawdy  ^giw^  and  cited  19  E  4.  but 

^ophani  .doubted;  but  «t  latk  the  oMfcter  Wat  refttrcd  to afbhradon.— « ^D«  Ar8.  Maig.  pi.  3* 

Mich.  |6  J&iU*  C«  B.  RcyncU  ?•  P(9^«r^S«P.  and  fecsM  t9  be  S.C*  and  itaomd  accofdinatoOw.&c* 

31.  Debt 


mice 
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31,  Debt  upon  obligation,  the  condition  was  U  maiefuch  ajfur-  5  Rep.  19. 
^,.ce  as  hf  the  caunfelsf  the  flmntiffflmtU  he  devifedy  tne  plainttff^'^*^t^»ifXCi 
bimfelfeatifetbfuei  an  ajfurance  to  he  drawn^  and  put  wax  to  it,  and  ^^J  ^*  ^* 
required  the  defendant  to  execute  it,  and  he  rcfufed  j  It  w%s  the  ingiyf^d  * 
opinion  of  the  vri^ole  court  that  it  was  no  breach  of  the  conation.  t>>«t  with 
dro,  E,  297.  pi.  8.  Pafch.  3  j  Eltz,    C,  B.     More  v.  Rofewell.     f^^^'^^ 

f»r  if  tht  panty  Mmfalf  may  d«rife  it,  thn  tt  wlU  he  do  plea  to  fay  that  con/iJium  non  dedit  advifal 

nentiioi — S,  F.  adjudg'd  contra  Cpo.  B.  46$,  466.  (bia)  pi.  *o.  Pafch.  38  Elir  B.  R.  Clifion 

▼.  Gibb-tn;  hit  t©  have  advice  of  couafel  ia  only  for  the  ftrengthoning  of  his  afTurance,  and  if  the 
^nti^a(  h>&  own  pcrU  will  io^uirc  of  it  himielf,  the  dcfendani  ought  co  do  it  as  he  requires. 

32,  K.  on  %2  Jan.  38  Eliz.  prtmfedto  maiefuch  ajfurance  to  B.  S.P.Cro.E. 
efall  his  lands  in  J*,  as  S.  ihould  appoint.  S.  the  feme  day  ap-  ^*?'  ?*•  "• 
pointed  that  K.  fhould  make  a  bargain  and  CJe  of  all  his  lands  in  Y.  eiiz"  b*r. 
On  the  14/A  Sept.  39  EUz,  K.  tendered  to  B,  a  bargain  and  fale  of  all  in  cafe  of  * 
hit  lands  in  T.  and  whether  B.  was  bound  to  execute  it  was  the  Wadingto-l 
doubt,  Gawdy  and  Fenner held  that  he  was  net  bound,  becaufe  he  lidhdd'by 
might  have  other  lands  in  Y.  14  Sept.  39  Eliz.  which  he  had  not  at  Pophamani 
the  time  of  the  agreement,  but  Popham  e  contra,  &  adjornatur.  Cro,  ^^^^^^*  t*»»t 
E.  660,  pi.  8.  Pafch.  41  Eliz.  B.  R.  Keeblc  v.  Brown.  J^t'cLXd 

that  he  had 
more  land,  and  that  the  alTunnce  is  welt  tendered,  and  that  the  defendant  ought  to  feal  it,  unlefi  he 
can  ih^  d^ac  he  Vd  ipore  lands  ^trrwaids  purcl^ifod.     I|ut  Gawdy  held,  that  it  dull  be  intended 
^at  ho  had  no  moie  land,  hut  he  doubted  whether  he  was  bound  to  feal  it,  becaufe  it  is  variant  from 
tike  cgm^t* 

33,  It  was  holden  by  Popham  and  Fenner,  that  if  one  be  bound 

to  matefuch  ajfurance  of  aU  his  landy  as  another  will  devife  and  re^  - 
pure^jf  it  be  to  be  done  at  the  cq/is  of  the  devifor^  he  may  devife 
one  auflwrance  of  one  part,  and  another  of  another  part  of  the  land ; 
but  if  it  be  at  the  cofls  of  him  who  is  to  make  the  aflurance,  the 
other  can  devife  butajointafTuraiKefor  the  whole  land,  unlefs  it  be 
lieccflary.  Mo.  570.  pL  780.  Trin.  41  Eliz,  B.  R.  Walhington  v. 
fiurgon. 

34.  If  a  man  be  bound  to  make  a  feoffment  in  fee  to  the  obligee,  [  137  1 
and  he  makes  a  leafe  and  releafe  to  him  and  to  his  heirs,  the  condi- 
tion IS  well  performed,  becaufe  this  in  law  amounts  to  a  feoffment. 

(!o.  Litt.  207.  a. 

35.  Condition  was,  that  hufband  and  wife  being  leflees  for  life  of 
land,  ihould  levy  a  fine  to  ajlranger  at  the  cofls  of  thejlranger^  and 
alfo  that  they  Jhoula  levy  a  fine  of  other  lands^  which  they  aJfo  held 
for  their  lives,  to  a  firanger^  and  at  their  charge.  Obligor  pleads 
that  hufband  and  wife  oiFer'd  to  levy  the  fine,  if  the  ftranger,  to 
whom  the  fine  was  to  be,^would  bear  the  charges ;  obligee  demurs; 
it  was  held  that  the  levying  the  2d  fine  has  no  reference  to  t\\t 
ift,  becaufe  they  are  two  diJHn&  fentences^  and  the  words  (and  alfo) 
make  them  fo,  and  judgment  pro  Quer'.  Brownl.  94.  Pafch.  4  Jac^ 
Hollingworth  v.  Huntley. 

36.  A  man  covenanted  to  make  further  affuranco  upon  requejiy  be  BuW.  90. 
it  by  fine^  &c.     T\it  plaintiff  delivered  to  htm  a  nots  of  a  fine^  ^*^heS'*rc'' 
required  the  defendant  to  acknowUdgo  the  fame  before  the  ju/iices  of  clnAd^l  suA 
^JJhu^  and  he  did  not  acknowledge  it  1  the  dcfen^t  deBiurced,  be-  chsy  raid 
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areufuaily  caufc  w  Wit  df  csvifiant  was  Jirji  brought  or  depindhg;  but  ad- 
icvied  with-  judged  that  the  covenant  was  broken,  bccaufe  the  acknowledge- 
orcov/nrni^  oicnt  of  the  note  for  a  fine  is  an  ad  preparatory  for  levying  a  fine, 
pending,  as  upon  which  a  Writ  of  covenant  may  afterwards  be  fued  put,  and 
fines  levied  {q  jt  is  an  aft  for  farther  aflUrance,  though  writ  of  covenant  be  not 
i^^'cJo}  pending.  Mo.  8io.  pi.  1096.,  Hill.  6  Jac.  B.  R.  Boldney  v. 
affifc.  Curtis. 

37.  Debt  on  bond  for  performance  of  covenants  in  a  deed  in 

which  'twas  covenanted,  that  vendor  fliould  make  further  aflurancc 

at  the  co/is  and  charges  in  the  law  of  the  purchafir.     Breach  alledg- 

ed,  that  a  note  of  z  fine  was  dcvifed  and  ingrofled  in  parliament,  and 

delivered  to  vendor  to  acknowledge  the  fine  at  the  ajjifes^  which  he 

refufed  to  do  and  demurred  to  the  breach,  becaufe  he  did  not  offer 

cofts  to  the  vendor,  and  the  court  held  it  to  be  idle,     Brownl.  70. 

Pafch.  1 1  Jac,  Prefton  v.  Dawfon. 

Cro.J.  57»-      38.  The  plaintiff  offered  to  make  fuch  aJTurance  of  certdn  land 

^^^*,^^^  ai  the  plaintiff Jhould  devife^  and  the  plaintiff  devifed  affurancjB  with 

that  the       covenant  for  the  enjoying  of  it,  and  'twas  refolved  by  Doderidge 

bfcach  wa«  and  Haughton  J.  (J^ountague  Ch.  J.  being  abfent)  without  any 

T^^^h^'  fcruple,  that  tliis  was  no  afliirance,  for  the  covenant  is  collateral, 

they  wouild  and  cannot  be  called  an  affurajjce ;   but  Haughton  J.  faid,   that 

gdvife  there-  affurancc  v/itit  fpecia I  Warranty  may  be  under  the  name  of  affurance^ 

of,  andaf.  ^hou^h  it  IS  Collateral.     2  Roll.  R.  191.   Trin.  18  Jac.  B.  R. 

terwards  be-  ^     P  •*..  '  •' 

ing  moved    Coales  V.  Kirmcr. 

•gain,  they 

all  held  their  former  opinion,  That  this  aiTuranee  with  thcfe  covenants  was  not  within  the  promlfe^ 

and  fo  the  breach  ill  aiTigned,  and  adjudged  it  for  the  defendant.    Coles  v.  Kinder.-i^See  pl.49« 

%  RoiLRep.      jg.  L.  Covenants  with  G.  to  make  ajointure  to  his  wife  within 

^^d  ilcCh  ^"'  y^^^  ^^^  marriage,  of  lands  in  England  of  the  clear  yearly 
J.  faid,  that  value  of  500I.  fo  as  A.  and  B.  (two  counfellors  at  law)  mould 
where  the  devife  and  advife,  L.  muft  give  notice  fo  A.  and  B.  what  lands  he 
^*?^^'^^JJ'^  intends  ta  fettle,  and  of  what  cftate  therein  he  is  feifed.  The 
^ot*ihev?  his  whole  court  held  the  plea  not  good.  Godb.  338.  pi.  433.  Trin. 
evidence  to   21.  Jac.  Gorge  V.  Lane. 

the  counfel, 

nor  of  what  eftate  he  is  to  be  fcifcd,  and  he  thought  it  would  be  the  fame  where  the  land  is  not  named» 

but  that  it  isfufficient  to  give  mtice  of  the  land,  and  not  to  (hew  his  e^ate  in  evidence;  and  Dode- 


r'dge  J.  agreed  to  the  firft,  via.  where  the  land  is  named,  but  not  to  the  fecond  j  and  Haughton  J.  fai 
nothing. — ^But  if  a  man  is  bound  to  make  fuch  aflurance  of  land  as  J.  S.  fhall  advife,  he  is  m 

*  ff  '  j»  f  •  "J-      _         L^.^    \m^.    ..._l_^    fc^    .^- ^  ..-     a1_  a^  \.  Ill"  II  •«•  «i 


faid 
not 


[  138  ]       40.  Bui  if  the  covenant  be  to  make  eT jointure  Sec,  as  the  counfel 

of  the  covenahtee  Jkall  devife^  he  muft  give  notice  to  the  covenant 

tee  what  lands  he  is  determined  to  fettle,  and  he  muft  inform  his 

counfel,  per  Doderidge.     Godb.  339.  Trin.  21  Jac.  in  cafe  oi 

Gorge  v.  Lane. 

Another  cx'      41.  A.  Covenanted,  that  he  and  his  affigns^  and  all  other  perfcns 

ception  was,  having  right  to  the  land^  Jhould  at  all  times  within  [even  yearsy  at 

wa^'iiran    ^^^^  requefi  and  cofls  of  B.  the  obligee^  make^  aiknowUdge^  ^c.  all 

writ  of  cove-  ond  every  ait  &c.  be  it  bf  fint  or  fines  &t.  or  otherwife  wbatfoever^ 

5  which 


I3t 

svhUb  hf  his  cdunfdjhould  hi  advifed  or  required,  and  fhewed  the  ai^  nant  pen  j- 
vice  and  requeji  ifafine  by  fuch  acounfel  and  a  dtd,  poteft.  to  J.  5.  ^-' »  ^^M 
i5f  IV,  Rn  to  take  the  eonufance^  hut  that  the  obligcr  bein^  requeued thcDtaf^d- 
&f .  refufedm    Exception  was  taken,  that  he  did  not  fhew  that  the  tcaacum 
writ  was  delivered  to  the  commiffioners,  and  that  it  appeared  by  the  ^^y  ^«  '"^i 
fine  pleaded  that  it  was  with  warranty,  and  that  if  [covenant  to  vpHc  of  co- 
levy  a  fine  I  may  refufe  to  levy  it  with  warranty ;  by  Jones  5-  the  vcnwt.ibii. 
covenant  is  not  to  levy  a  fine,  but  to  do  fiich  z£ks  as  fliaJl  be  re-  '^}}  ^i'^^ 
quired  j  and  by  him  and  Doderidge  there  is  a  difference  between  a  pleaded  thj* 
covenant  cognofcere  finem^  and  levare  finem\   and  for  the  reafons  awitti'co. 
given  by  Jones  and  Doderidge  the  court  was  againft  the  defendant,  tenant  was 
lat.  i86.  Trin.  2  Car.  Tindal's  cafe.  ^7^1^ 

tender  of the 
note  ^  the  fine  \z  not  fufaclent ;  but  the  breach  of  that  covenant  tmghi  U  he  laid  after  the  Ded.  Pp^ 
tefifiud  by  the  plaintiff.  Agreed  by  Crooke  aiid  Yclverton  only  in  court,  and  upon  their  advice  >jif 
aoioo  was  difcontinued  without  cofts.    Het.  105.  Trin.  4  Car.  C.  B.  Nevvtcn  v.  Sutton. 

4a.  A.  covenanted  t$  convey  land  to  y,  5.  in  fee\  in  aftioa 
l)rought  for  non-perfonnance  th6  defendant  pleaded^  that  J,  S.  did 
nstftyevu  what  manner  of  conveyance  he  wozdd  have  &c.  and  upon 
demurrer  it  was  adjudged  for  the  plaintiff.  Lat.  1 26.  Pafch.  2  Cor. 
Lucas  V.  Warren* 

-  43.  In  debt  upon  an  obligation  to  perform  covenants  In  an  in- 
denture, there  was  a  covenant  that  the  defendant  ought  to  do  fuch 
ana^y  thing  or  things^  as  the  plaintiff' or  his  counfel  learned  Jhould 
devifej  for  the  better  afilirance  of  certain  lands  by  himfelf  to  the 
plaintifi^  and  faid  that  a  counfeliar  advifed  him  to  have  n  fine^  and 
upon  the  declaration  there  was  a  demurrer ;  and  upon  the  opening 
the  cafe,  Crooke  and  Yelverton  being  only  prefent,  agreed  that  it 
ought  to  have  been  pleaded^  that  a  writ  of  coveriint  was  jhewn^  and 
the  tender  of  the  note  of  the  fine  is  not  fufHcient,  but  the  breach 
of  the  covenant  ought  to  be  ]aid  after  the  dedimus  poteftatem  fued 
by  the  plaintiff;  and  upon  their  advice  the  a^on  was  difcontinued 
without  cofts.  Het.  105*  Trin.  4  Car.  C.  B.  Newton  v.  Sut- 
ton. 

44.  If  a  man  be  bound  to  another  to  make  fuch  affurance  of  Iand$ 
as  the  obligee  fhall  devife^  it  is  not  fufHcient  for  him  to  devife  a  fine^ 
and  to  take  out  a  dedimus  iic,  upon  it,  and  require  his  conufance  in 
that  J  for  this  is  but  a  fpecial  way  of  taking  the  conufance;  but  if 
there  were  a  provifoy  that  he  Jhould  not  go  above  5  miks  from  his 
houfey  then  if  his  houfe  be  above  five  miles  from  Weftminfter,  he 
is  bound  to  make  his  conufance  upon  the  dedimus,  and  that  he 
faid  has  been  the  difference ;  per  Roll  Ch.  J.  and  fo  be  faid  it  had 
been  ruled.     All.  69.  Trin.  24.  Car.  B.  R. 

45.  A.  promifes  B.  that  within  fuch  a  time  after  marriage  of  his 
(oc\  to   the  daughter  of  B.  A.  and  his  fon  fhould  be  bound  per 

fcrlptum  fuum  debita  juris  forma  fiend' -y  the  breach  is  laid  that  they 
did  not  give  (ecurky  per  Jcriptum  fuum  ooligatoriumy  and  adjudged 
good  in  B.  R.  ana  affirmed  in  error.  Sti.  143.  Mich.  24  Car, 
Ti  racy  v.  Poole. 

46.  Affumption  in  ccnftderation  the  plaintiff  hath  promifed  to  pay 
the  defendant  "700  /•  for  the  reverfion  ai  a  manor,  die  defendant 

*  promifed 


promiied  to  feal  two  tn&uments  for  the  aflursmce  of  it  with  war« 
ranty  &c.  according  to  draughts  bitween  them  before  agreed -y  S^ 
(  '39  }  licet  the  defendant  tendered  hinit  ift  March^  two  inftruments  ia 
writing  Jecundum  tra£ta$ionei  praiTy  and  the  3d  March  requefled 
him  to  feal  them,  yet  he  H^th  not  fealed  them,  nor  conveyed  th« 
reverfion  of  the  manor  $  after  verdid  for  the  plaintiiF  upon  non 
aflunfpfit  it  was  mrued  in  arreft  of  judgment,  ift,  That  he  ought  (§ 
Jhew  the  inftruments  to  the  court  that  they  may  judge  of  them.. 
2dly,  He  does  not  (hew,  that  he  tendred  him  wax^  petty  ink  &c.  a^ 
be  ought.  3dly,  The  nfueft  is  not  well  made  being  at  another 
timey  not  when  thf  tender  wa^.  But  ju(^ment  was  given  by  all 
the  court  f^v  die  plaintiff^  for,  to  the  Ii^  the  inftruments  were 
agreed  before,  and  therefore  need  not  (hew  them  to  the  court ;  to 
the  2d,  There  need  not  be  any  tender,  for  th^  defendant  hath 
taken  upon  him  t9  make  it ;  to  the  t^u^  The  requeft  after  the 
tender  is  the  better,  for  fo  he  hath  time  to  read  and  conilder  them ; 
and  Windham  J.  faid,  vAkert  conveyance^  are  before  agreed,  and 
to  be  (eal^  according  to  fuch  agreement^  fo  that  there  is  no  need 
of  counfeli  the  defendant  is  to  do  it  at  his  peril ;  and  where  one  is 
to  grant  a  reverfion  ^e  ha^th  tioie  to  do  it  any  time  during  his  life* 
if  it  tamdiu  continue  a. reverfion,  if  he  be  not  haftned  by  requeft.; 
here  is  a  requeft,  and  the  conveyances  beUig  agreed,  there  needs 
no  tender.    Lev.  44*  Mich.  13  Car.  2.  C^  6!,  Webb  v.  Bettd. 

47.  But  if  one  be  to  feal  a  conveyance  generally,  there  the  coun- 

|el  of  the  purchafor  is  intended  to  draw  thim,  and  then  the  pucchafor 

muft  tender  them  i  per  Windham  J.  qua&re,  for  non  fuit  negatux^ 

9b  aliquo.    l^ev.  44.  Mich.  13  Car.  2.  C.  B.  Webb  v.  BetteL    . 

Or  I  muft       48.  If  I  am  bound  to  levy  a  fine  I  may  do  it  either  in  court  or  by^^ 

*J3[^?t  commijfiony  but  I  muft  go  and  know  of  the  perfon  to  whom  I  ani 

wUl^tin  hoyxvAhow  he  will  have  ity  and  he  muft  dire&  me.     Mod.  6a.  fky 

cowtor  by  4.  Trin.  22  Car.  2.  B.  R.  in  ca^  of  TiMtier  v.  Benny*. 

4eiijins. 

Vent.  14s.  per  Cixr.  obiter,  Ttin.  23  Car.  i.  B.  R. 

Twifden  T.  49*  ^^  a^on  of  covenant  for  further  ailhrance,  the  covenant 
faid  the  law  being  to  make  fuch  conveyance  &c.  as  counfel  (hould  advife ;  they 
it  altered  alledge  for  breach  that  they  tendered  fuch  a  conveyance  as  was  ad^, 
WadS^*  *  vifed  by  counfel,  viz.  a  leafe  and  releajiy  and  fet  it  forth  with  all  the 
We,  as  to  u/ual  covenants  i  Levins  mov^,  that  defendant  is  not  obliged  to 
covenaAti  feal  anv  conveyance  with  covenants  nor  with  a  warranty;  befides, 
ance*?? th^'  ^*^  which  they  have  tendered  has  a  warranty  not  only  again/i  the 
m^Mfon*^  covenantory  but  one  W.  Twifden  (aid,  he  knew  it  hath  been  held, 
«^/«,butnot  that  if  a  man  be  bound  to  make  fuch  reafonable  aflurance,  as  coun- 
^fed^of  ta  ^^  ^*'^  advife,  tJual  covenants  may  be  put  in ;  for  the  covenant 
mbfoiute"^  fhall  be  fo  underftood,  but  there  muft  be  no  warranty  in  it,  though 
cibtein  fee  fome  have  held,  that  there  may  be  a  warranty  againft  himfcif,  biit 
fople.  J  qucftion  whether  that  will  hold  j  but  Wefton  on  the  other  fide 
£.  c!^S?d.'  ^^^  ^^^  ^c  obje^on  as  to  the  warranty  was  fatal,  and  he  would 
467.  pi.  3.  not  make  any  defence.  Mod.  67*  pL  i5>  Mich.  22  Car.  2.  B.  H* 
s.  c.  Twif-  Laffells  V.  Catterton. 

den  J.  in- 
clined according  to  late  books,  that  reafonable  coveoants  might  be  infertej;  and  therefore  he  would  «d« 
vife  $  and  i)>d|iment  was  giren  on  another  Mtat.-rrr'See  pi.  38. 

^  50.  A  OK 


Cmntiotii  i 


3» 


JO.  A.  covenanted  to  conviy  aU  bis  lands  in  B.  and  a  eomo^fosui  Kay^.  ^^ 
tendr'ed  was  of  att his  lands  in  the  krdflnp  'rf  B*  and  exception  wat  i9i»  ^*  C, 
taken  thereto ;  but  Twifdcn  F.  find  he  thought  they  (hould  intend  cwnfeTror 
ifaem  to  be  both  one.    Mod,  07.  pi.  15.  Mich.  %%  Car.  %.  B^  R.  the  piainti^ 
Laflels  y.  Cattcrton.'  aciaww- 

'       ■  •  ledged,  that 

it  cannot  be  good,  and  therenpon  judgment  was  ftgtycd.  ■  Sid.  467.  pi.  3.  S.  C,  and  becaufe  ii  op* 
f*ared  h  the  neord^  thai  tht  com/rfinct  tendered  cvmprtfed'wuire  ind  than  it  had  ctfomutUed  If  (tn* 
9ey  %  judgmeat  fos  that  tieafoa  W9S  givqa  |br  the  4eicodaj|tv  ' 

51.  VHierc  A.  is  bound  to  convey  land  to  B.  but  the.  kind  ofcon*  [  iao  ] 
Veyance  is  notfpeeifiedy  and  the  fame  is  to  he  done  by  a  day  eertain^ 

and  no  conveyance  is  made  tiU  the  t^ft  hou^  of  the  laft  day,  and 
then  A.  faded  and  delivered  a  deed  of  ^ffii^ent|  amd  was  ready  oq 
the  land  to  deliver  fei/in  to  B.  but  npt  ly^ving  j^iven  notice  to  J?. 
that  be  iaouV  s^efut/e  this  charter  of  ftoffm^t  by  hvfiry^  and  B.  not 
beii^  diere  to  tako,  this  was  not  a  perfomia^ce  gf  t^Q  condition  ; 
for  £e  charter  of  feoffment  n^ight  have  been  executed  Ity  inroUment^ 
Vent.  147.  Trin.  23  Car.  2.  5,  R.  I^arg^  v^  Chefhirc;* 

52.  But  Hale  Ch.  J.  (aid  die  tisn$  when  wa$  not  neceflanr  in  this 
cafe  to  be  JA  the  noticey  becaufe  the  charter  was  fealed  and  delivered 
'stpon  the  extrean\  day  limited  by  the  agreement|  and  fo  the  defendant 
inew  it  nrnfi.  be  on  that  day  ji  ^i,  fo  for  the  plaee^  be9aufe  it  1$  a 
local  thing,  gpd  myft  be  done  upo;\  ^e  land.  Vent.  147.  ^rin. 
^3  Car.  2.  B,  R.  in  cafe  of  Large  v.  Chefiiire. 

53.  Debt  tipon  an  pbiigation,  upon  condition  that  the  defendant  Vent.  155. 
{bail  well  ana  fuf^Untly  eitecute^  to  the  fatisfaSiion  of  the  plaintiffs  ^*  C-  «- 
counfely  a  rgleafe  within  ^  days.      The  defendant  pleads  that  the^'jj*,!^^ 
plaintiflTdid  not  tender  any  ^elealc  v  the  pl^ntifF demurs.     Hale  Ch.  2  l«v.  95!^ 
J.  iaid  that  if  advi9e  had  been  neceflary,  then  the  plaintiJ6Fmuft.s*C/«<l- 
have  done  the.  fu-ft  afl^  but  now  it  is  at  the  peril  of  the  defendant,  ^^JJ,^^*"^ 
that  the  releafe  be  to  the  laitisfa(Elton  of  the  pUintiff^s  counfel ;  and  pi.  12.  s.c. 
judgment  was  givei\  for  the  plaintiiF.     Raym.  232.  Mich.  25  Car.  '^  ^^^  "^ 
2.  B,  R.  Bakec  v.  Bulftrode.  jf  «^^  '^"^ 

^    •        ^^  the  conoi- 

tkm  was  not  (to  make)  but  onl]L  (to  feal  and  exeqite,  &c.)  Bot  per  <:ur.  the  word  (eiecute)  or  the 
v^rd  (feal)  comprehends  the  making.— -——3  Keb.  277.  pi.  jz.  Baker  v.  BetMlord  S.  C.  adjudged 
gccordingly* 

54.  A.  covenanted  to  make  fuch  alignment  to  B.  according  to  an 
agreemeni  made  between  them,  as  counfel  fhouid  dited  and  advife. 
It  was  objefled  that  the  plaintifPs  counfel  ihould  give  the  advice, 
|>ecaufe  he  was  the  perfon  interefted.  But  it  was  anfwerM  that  the 
defendant  likewife  haS  an  ;ntereft,  for  it  is  an  advantage  to  him  to 
inake  an  affignment,  fo  thathis  covenant  mieht  be  iaved  ;  that  'tis 
true  it  had  been  otherwifeif  the  covenant  had  been  to  make  fiich  a 
conveyance  as  counfel  fliould'  aidyile ;  for  dien  the  covenantee  may 
chufe  Whether  be  will  have  a  fifoiRnent^  relaafe)  or  confirmation, 
and  then  his  ^oynfel  ihould  advife  what  Ibrt  of  cbnveyimce  is  proper; 
but  here  it  is  to  make  an  affignment,  and  alfo  fuch  as  the  parties 
bad  agreed  u^n.*  Sed  adjornatur.  3  Mod.  191.  Pafch.  4  Jac 
^.  B.  K.     Heyward  y.  Suppie. 

'   ^  A^  a£tioo''  of  covenant  was  broueht  upon  an  indenture  of 
Jemtmi  ftsade  bv  the  dcftjidant's  vrifis  before  marriage  sf  lands 

lying 


■*" 


T4^  ConDitimt; 

lying  in  IlUn  in  tht  parljh  of  Marfham^  whctcby  defendant's  wife 
covenanted  to  make  fuch  further  reafonable  zm  for  affuring  thf 
fremiffisy  as  by  the  plaindfF  or  his  counfel  fhould  be  advifed,  de« 
vifed  or  required,   and  aifigns  a  breach  that  plaintiiF  tender'd  a 
note  of  a  fine  to  defendants  before  2  commiffioners  appointed  fo|r 
that  purpofe  of  lands  in  the  parijh  of  Marjham^  and  in  their  prefence 
did  requeft  defendants  to  acknowledge  the  fine,  and  then  avers  that 
it  was  a  reafonable  ad  for  the  further  afliiring  the  premises,  and  that 
defendants  refufed  to  acknowledge  it.  .    To  this  the  defendants 
plead,  that  they  had  always  been  ready  and  willing  to  acknowledge 
&c.  but  that  defendant  (the  baron)  vfzsfeifed  in  fee  in  right  of  his 
wife  of  other  lands  in  the  parijh  of  Marjham^  no  part^  whereof  was 
contained  in  the  deed^  and  becaufe  thofe  lands  not  contained  in  the 
deed  were  contained  in  the  note  of  the  fine,  therefore  they  refufed  to 
acknowledge  it.    To  this  plea  defendant  demurred;  and  for  the 
plaintiff  it  was  infifled,  that  tho'  there  are  more  acres  contained  in 
the  note  of  the  fine  than  in  the  deed,  yet  by  the  covenant  for  further 
r  I4X  1  ^u^^^^>  defendants  were  bound  to  acknowledge   it;  that  it  is 
ufual  to  put  in  more  than  the  number  of  acres  mentioned  in  the 
deed,  becaufe  as  the  precife  quantity  cannot  be  known,  if  the  party 
did  not  put  in  enough  he  would  lofe  fo  much,  and  it  can  be  no 
prejudice  to  defendants,  for  no  more  would  pafs  than  was  con- 
tained in  the  deed,  and  unlefs  they  levy  the  fine,  the  feme  will  have 
her  dower  of  it,  tho'  the  plaintiff  has  aduaUy  paid  a  confideration 
for  it;  for  the  defendants  it  was  faid,  that  if  the  fine  propofed  would 
be  of  any  prejudice  to  defendants,  it  is  a  fufficient  excufe  for  their 
refiifing  to  acknowledge  it.     Now  the  deed  mentions  lands  lying 
in  Ilton,  in  the  parifh  of  Marfham,  whereas  the  note  of  the  fine 
tendered  is  of  lands  in  the  parifh  of  Marfham ;  and  it  Is  fet  forth  in 
the  plea,  and  likewife  admitted  by  the  demurrer,  that  defendants 
have  other  lands  in  the  parifh  of  Marfham,  which  would  have  been 
comprehended  in  this  fine,  which  prima  facie  would  enure  to  the 
life  of  the  conufee,  at  leafl  it  would  alter  the  nature  of  the  wife's 
eflate;  for  if  (he  was  feifed  in  tail,  that  would  be  thereby  cut  off, 
and  the  hufband  might  declare  the  ufes,  as  he  thought  fit,  and  fhe 
might  lofe  her  dower.    The  court  were  of  opinion  for  the  de- 
fendants ;  for  tho'  a  man  is  not  obliged  in  a  fine  to  fet  out  the 
parcels  exa£Uy  agreeable  to  the  deed,  and  it  is  ufual  to  put  in  rather 
more,  lefl  in  cafe  of  a  miftake  he  may  lofe  part  of  the  land,  yet 
here  the  covenant  is  to  levy  a  fine  of  lands  in  a  vil/f  but  the  note 
tendered  is  of  lands  in  the  parijh  general^ ;  now  as  defendants  have 
other  lands  in  the  parifh,  and  as  plaintiffs  might  have  tender'd  one 
not  fo  cxtenfive  (for  a  fine  may  be  levied  of  lands  lying  in  a  vill)  it 
feems  a  good  excufe,  and  judraient  for  defendants,  unlefs  caufe  be- 
fore the  end  of  the  term,    rafch.  12  Geo.  2.  C.  B.    Danby  v« 
Gregg  &  Ux\ 


(B/a.  2) 


ConiittlQri;  ^41 


.  —  -^ 


(P.  a.  2)  As  Counfcl  or  Vendee  &c^  fhall  advife 

&;c.    Pleadings. 

2  .yF  a  man  be  bound  to  make  fure,  fufficient,  and  lawful  eftate,  Fitzh. 

'  1  as  Jhall  be  devifed  by  J.  N.  there  it  fuffices  to  make  it  as  J,  N.  ^^^^ 
devifes,  be  it  fufficicnt  and  fure  or  ^not.   Br.  Conditions,  pL  147. s.'c*-^ 

cites  7  E.  4.  13.  5  ^«P- ?> 

2.  A  man  was  bound  in  100 1.  io  maiifuch  fflaU  byfuch  a  day^  b.ciusb.c 
as  the  counfel  of  the  obligee  Jhall  devlfe^  and  in  debt  upon  the  obliga- 
tion the  defendant  pleaded  quod  confdium  non  dedtt  advifamentumy 

and  need  not  name  the  counfellors^  becaufe  D.  pleaded  in  the  nega-- 
the',  but  if  the  plaintiff  replies^  quod  conJUium  dedit  advi/amentum^ 
he  ihall  (ay  their  names;  for  he  pleads  in  the  affirmative.  Br. 
Conditions,  pi.  133.  cites  6  H.  7.  4. 

3.  jfnd  it  is  a  good  plea,  that  no  counfel  was  given.     Ibid. 

4.  Where  a  man  is  bound  to  make  fuch  eftate  as  the  ^^^^fitof^^^^ 
y.  N.  willdevifej  and  he  has  4  of  his  counje/y  but  he  required  the  Bviza  Is 
advice  <fi  of  them  only^  who  give  their  advice,  the  other  may  fay,  contra,  and 
quod  confiUum  non  dedit  advtjamentum ;   for  thefe  2  were  all  his  '^"^''/^'^ 
couilfet  in  this  matter;  per  Townfend  and  Vavifor.  Br.  Conditions,  J^fcn  thi»" 

pL  248.   cites  II  H.  7.  23^  and  nuUun 

*  confilium 

dedit  advifamentum*        ■   Br.  Conditions^  pi.  133.  cites  6  H.  7.    4«  per  Brian,  S.  P. 

r  142  ] 

5.  But  per  Brian,  if  it  ihall  be  by  the  advice  ofthejujlices  ofC.  B.  Br.  Condi, 
there  the  advife  flidl  be  by  all  j  note  a  divcrfity.    Bn  Conditions,  ^'^»  fjr 
pL  248.  cites  1 1  H.  7. 23.  6  H.  7. 4. 

S.  p.  per  Brian* 

6.  Note  per  Cur.  where  a  man  was  bound  to  male  fuch  eftate  at 
fiould  he  devifed  by  the  counfel  of  the  other  party^  and  laid  he  made 
eftate  for  life  of  10/.  Land,  as  was  devifed  bv  the  counfel  of  the 
plaintiff;  and  by  the  court  it  is  no  plea;  tot  \it  Jhall fl>ew  what 
eftate  the  counfel  devifed^  and  that  he  has  made  it  accordingly^  and 
fliall  fliew.w^^rf  the  land  lies ;  Quod  Nota;  for  otherwife  the  iffuc 
is  not  perfcft.    Br.  Conditions,  pi.  i.  cites  26  H.  8.  i,  2. 

7.  Bond  was  conditioned  to  make  fuch  ajffiirana  as  D.Jhould  devife* 
D.  devifed  two  things  to  be  done.  Exception  veas  taken  that  tne 
plaintiff  alleged  a  requefl  of  one  of  them  only,  fed  non  allocatur ;  for* 
the  plaintiff  may  allege  breach  in  the  one  diough  the  other  be  per-* 
formed,  and  it  is  in  his  ekdtion  which  he  will  demand ;  and  judg* 
snent  accordingly.  Cro.J.  194.pl.  20.  Mich.  5jac.  B.R.  Staine- 
xoidc  v.  Locock* 


(Q^a) 


\4%  iwdii^l 


'  •        « 


"((^a)     tiow,  ihd  in  what  manner  it  fliall  he, peri 
formed  I   and  in  what  not.     In  refpeSi  of  t'b% 
Words.  . 

[Where  the  Subftaricc  is  petfdrmcd*] 

«  ,   -  •         »       .    .. 

iiBiilft.  iS.  I^t.  T\  8«  9  Eliz*  2j5^  4»  .The  condition  of /an  obligation  was|( 
^c!s  CA  "^^^  ''^^^^  **®  Ihould  y«^'r  A/x  leffee  for  years  to  //i/^;r.  the  lan^l 
msrebyWU-  dufifig  tbi  tirm^  and  that  without  trouble- of  him  or  any  other  perfon. 
luuBs  J.  the  KJhranger  enters  by  an  elder  tftle ;  pet*  Cur.  the  condition  is  no^ 
^^^J^^^  broke,  becaufe  this  word  (fujir)  is  a  paiHire,  and  all  the  reft  is  to 
^ti€catt9n{»^^cferrtd  theretO)  bat  if  any  precurementy  or  occafion  of  diftur- 
ingupoQ  )>ance  be  by  the  leflbr)  his  executors  or  aflignS)  then  ht  h^tb  for* 
ht'  ?*^  h^ted  his  obligation.  2  E.  4.  2i  b.  per  Litt.  and  agreed  per  Aftt* 
4t£mative,  I  ^^  obliged  that  I  (hall  ^m^  ^^  /n^;/^;;  a^er  my  deceafe^  land  to  ths 
r^^^-— ^  value  of  20  U  my  fin  is  outlawed  of  felony  ^n  my  life*'i\mt^  and  after  I 
#Fol.426.  die^  I  have  not  forfeited  my  obligation;  (*)  arid  this  cafe  w^  agreed 
^— *v-^  per  Cur.  io  Jac.  my  Reports  Gray  and  Gray^  where  the  principal 
[n1lic*«r«-  P°""^  ^^^^  ^^  an.^ioo  upon  the,  c^(e;  the  plaintiff  declared,  in  con-^ 
ihty  whm  Jideratien  that  his  iejtator  velUt  permittere  hi^  land  to  defcend  to  hi^ 
i!ke  Came  if  fon,  the  defendant  ajfumed  to  pay  him  20  /.  and  he  alleges  that  he  did 
idatlJrt!^'  ^«W/  it  to  defiendy  not  averting  that  it  bad  defcendedy  yet  good  per 
thereic       Cur,    See  fttch  cafe  of  a  covenant.    D.  7 Eliz.  240.  43.] 

•ught  Co  be  ^ 

iTcmd  in  fiiQoy  that  the  land  did  defcend ;  hat  otherwife  it  vnW  he,  where  ^  m  in  the  negative  ij&c 
there  it  it  good  and  fumclcDt  to  fay,  as  here  in  this  ctfe^  quod  non  p^fhiiHt  that  E^  d^d  not  ioxtct 
l^»  Itnd  to  defcend ;  and  herein  the  whole  court  ^teed,  that  a  good  ffliie  may  !>e  u'lccn  upon  tliJa 
4lea  of  Aoa  permifit,  that  he  did  not  fuffer  the  land  to  defcend  }  and  fo  by  the  opinion  ot  the  wholf 
court,  the  adioa  here  is  well  broughty  and  by  the  rule  of  the  court  judgment  was  giren  for  the 


8.  P.  For  [2.  If  the  condition  be  pitfomud  infuhjlance  it  is  good,  al^ough 
d^^Mt  *^  «>ffcrs  in  words ;  as  Where  it  is  to  deliver  the  le/lament  of  the  teg 
in  dcbt^by    tatof,  if  he  pleads  that  he  hath  delivered  literds  tejtaineniariai^  yet  it 

•xecutort      {g  gOOd.      ♦  7  E.  4.  3»] 

dcnaandt  .  a 

cyer  of  the  tefttmeot,  the  entry  upon  the  eontS^Uanctf  is  qiJod  querens  profert  fithas  fefta^tieatariat^ 

Br.  Conditionsy  pi.  158*  cites  17  E.  4.  3.  per  Littleton  8c  Brian.-     ^  *So  upon  oblieacion  f»  ^d/ivcr 

4ted  ^ffnfmm^  it  fumcds  that  he  deliver  quandam  chartam^  &c.  thii  Is  onfc  ahd  the  fai&e  fuWhuke. 


[•  RoU  Ceems  mifprint^  7.  inftead  of  17.] 

Br.  Condi-  .    [j*   So  if  the  condition  is  to  deliver  letters  patents^  and  he  loftS 
iT*^   Acni,  and  rff/i v^rx  <?»  w^i»//i/fcflri^««     I7E.4.  3,] 

9,  C.  ic  S.  P«  by  Brian. 

Br.  CoiMtt-       [4.  So  if  a  conclition  be  to  make  afeoffment\  a  Unfe  fhr  Jedrt  and 
i5!atc8    ^^^^fi  *s  a  good  performance ;  Quaere.     1 7  E.  4,  3.] 

S.  C.  ta^^Y.hf  Brian,  of  a  leafe  and  releafe,  [not  (jying  what  leafe]  \)uod  Littleton  negiYit ;  but 
Brooke  fays  it  ittmz  by  other  books  that  the  law  is  with  Brtany  if  it  be  a  leafe  for  years  and  releaff; 
'^0.  Lift.  %^i  a.  S.  P«  and  fays  it  is  well  performed^  beteafe  this  amountk  in  law  to  t  kaSaktCU 

[5,  If  the  coridition  Be  to  grant  the  reverfton  of  tenant  for  life  Of 
]^arsy  aod  he  mm  upon  the  lefTee,  dnd  ntaket  a  feoffment^  and  Am 

h(f4g 
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^effie  ri*i7ttersj  the  condition  is  performed,  fbr  ^e  efled  is  p&e» 
fbnned.  2i  £•  4*  39*  b.  an  opinion  contra,  and  they  (aid  it  was 
all  one  with  the  principal  cafe  there,  t^ich  was  afterwards  ruled 
per  Cur.  as  is  here;  and  fo  diis  is  a  good  authority  that  it  is  per<-> 
formed.] 

[6.  If  the  condition  be  to  give  Kcena  to  the  obligee  to  carry  treet  g^^  ^^g^^ 
tiut  he  hath  bought  of  him,  or  other  things,  if  he  gives  him  licence^  gons,  pi. 
yet  although  a  ftranger  who  bath  right  diereto  difturbs  bim^  the  i^3*  cits* 
condition  is  performed ;    for  it  extends  but  to  the  perfon  of  die  jf  i^^.'c^ 
obligor  by  the  words.    i8  £•  4*  20«  b«]  i^s.  p.l«* 

Br.  Lictncey  pL  13.  ckei  8,  C; 

[7,  But  otherwife  it  had  been,  if  tne  words  had  been,  that  be  ^'  Condi* 
JhouUbave  licence  &c.  for  this  extends  to  all  ftnmgers.  18  £«  4.  ^"^^ 
ao.  b.]  s.c 

Br.  Lictnce,  pi.  13.  dtes  S«  C« 

[8.  If  a  man  covenants  to  give  licence  to  J.  &c«  and  he  and  The  cafe 

grangers  are  boundy  the  condition  being  to  perform,  or  caufe  the^"^»tl>a<A«' 

covenants  to  be  performed,  the  ftrangers  ought  to  procure  the  li-  J^'^^^ 

£encey  otherwiie  it  is  broke,  although  he  gives  licence*  18  £.  4.  with  sT'iiaS 

l8«   b.l  afkerwards 

A.ani  tw« 
Grangers  became  boaod  to  B«  to  perfimn^  or  cavfe  to  be  performed,  the  covenants  !b  the  faid  indea- 
«ue.  In  debt  broo|ht  againft  the  oUigort,  they  pleaded  that  they  had  performed  die  coTenants,  Osc^ 
But  exception  being  taken  to  the  plea^  becaufe  two  of  the  dcfendanti  were  ftrangers  to  the  covenants^ 
iSiey  then  ihewrd  that  the  defendant  A.  licenfed  B.  the  plaintifF  to  carry,  &c.  But  Littleton  ao4 
Choke  faid,  chat  they  ought  to  fay  diat  they  requefted  a  licence  of  Che  defendant,  and  that  he,  ac 
Ibdr  lequeft.  licenfed  the  pUintiif  as  above  j  for  if  he  of  his  own  will,  without  any  requeil  by  them, 
did  licence  him,  it  is  no  performance  of  the  condition  in  them  two,  &c  Br.  Conditions,  pU  i6y 
sites  S.  C*  but  not  as  in  Roll. 

[9.  A  condition  ought  to  be  performed  in  fuhftance  \  as  if  the 
isondition  be  to  withdraw  fuch  a  Juit^  a  difcontinuance  thereof  is 
Hot  a  performance,  becaufe  it  differs  in  fubdance ;  for  a  retraxit 
is  a  bsur  in  anodier  a£tion,  and  not  a  difcontinuance.  20  £•  4.  8. 
dubO 

10.  In  debt  it  was  covenanted  that  A.  recov&  certain  landy  and' 
infeoff  thereof  B*  and  Jhall  inroll  the  deedy  and  then  B.  Jhall  pay  t9 
htm  40  marks^  and ifhefa'iUy  that  A. P)allpay  to  B.  40/.  B.  brought 
debt,  and  A.  pleaded  that  he  had  infeoffed  him  of  the  land,  and 
after  feleafed  to  him,  judgment  fi  adio.  And  becaufe  he  did  not 
deny  but  that  he  did  not  recover  the  land,  nor  inrol  the  deed,  judg^ 
tnent ;  per  Knivet,  this  {%  no  matter  when  you  have  accepted  afeoff'* 
munt  and  releafcj  by  which  anfwer ;  quod  nota ;  jueere  of  his 
opinion.  Br.  Conditions,  pi.  76.  cites  39  £•  3.  5. 

11.  If  the  defendant  be  hound  to  make  recognizance  of  7,0  U  by  a 
Sen  and  he  pays  the  20  /.  at  the  dajy  and  does  not  make  the  reegg^ 
nizancey  it  fu£Sces ;  per  Culpeper,  which  the  court  denied.  Br* 
Conditions,  pi.  41.  cites  12  H*  4.  23. 

lau  And  per  Hank,  if  a  man  be  bound  to  iffeof  another  of  the  [  '44  4 
pwmr  rfD.  and  he  infeoffs  bim  of  the  manor  ofS.  which  is  of  greater 
^aime^  the  condition  is  not  performed*    Ibid, 

*  ^3.  Debt 
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13.  Debt  updn  obligation,  the  condition  was  that  if  J^  F.  H 
omnes  aliifi  qui  fuerintfeoffati  didli  J,  F,  adfuum  ufum  de  Manerio 
de  B.  releafi  totum  jus  fuumT.  F.  Alio  didliy.  F.  and  deliver  the 
rcleaje  to  the  plaintiff  to  the  ufe  of  the  faid  T.  F.  citra  talefejlum^ 
quod  tunc  &c.  znd  he /aid  that  at  the  time  confe^ionis  obligadonist 
there  were^  not  any  feoffeesy  hut  y.  F.  was  foie  fetfedy  which  J.  F. 
has  releafed  before  the  day^  and  delivered  it  to  the  plaintiff  to  the  ufe  of 
the  faid  Tl  F.  judgment  \  and  did  not  anfwer  if  there  were  ony  feof^ 
fees  in  time  paffidy  but  in  the  prefent  time;  and  by  the  beft  opi- 
nion, this  word  (fuerint)  in  this  cafe  fhall  be  taken  for  the  prejent^ 
timty  and  fo  the  plea  good ;  but  per  Prifot  and  divers  others,  it 
fliall  be  taicen  for  the  preter  tenfe^  therefore  quaere,  becaufe  it  is 
not  adjudged.  He  may  have  fcoftees  who  were  difleifed  before, 
who  ought  to  rdeafe.     Br.  Conditions,  pi.  17.  cites  35  H.  6. 

14.  But  it  was  agreed  that  dedi  £sf  concefft  in  deed  of  feoffment  is 
taken  for  the  preftnt  tenfc.     Ibid. 

15.  And  it  was  agreed  that  if  a  man  gives  all  his  pikes  in  fuch  a 
pondy  or  all  his  goods  ft  qua  fuerint^  this  fliall  be  taken  for  the 
prefent  tenfe,  and  for  fuch  pikes  or  goods  as  he  then  had  j  but  the 
cafes  are  not  alike,  per  Prifot  artd  others.     Ibid. 

16.  If  a  man  be  bound  to  fffer  J.  N,  to  recover  in  formedon 
brought ;  there  if  J.  N.  be  nonjuitedj  and  brings  other  formedon^  the 
obligor  is  not  bound  to  fuffer  it  there ;  for  formedon  brought  is  the 
formedon  which  was  pending  at  the  time  of  the  obligation  made.  Br. 
Conditions,  pi.  223.  cites  21  £.  4.  52,  53. 

17.  In  debt,  P.  B.  was  bound  to  make  eft  ate  of  ^oL  land  per 

ann.  to  a  certain  perfin^  to  the  intent  that  if  K,  fon  of  the  faid  P.  B* 

diedy  living  P.  thefather^  that  then  the  feoffee  infeoff  the  feme  of  the 

faid  R,  and  after  P.  died^  and  R,  and  his  feme  furvivedy  and  per 

Dan  vers,  Brian,  and  Fineux,  the  condition  is  well  performed,  be-* 
caufe  the  intent  is  obferved,  viz.  that  the  feme  of  R.  fliould  be 
infeofPd  if  R  died  in  the  life  of  P.  his  father,  and  now  R.  did  not 
die  in  the  life  of  P.  but  furvived  him,  and  therefore  the  bond  is 
faved ;  quxre  inde ;  for  contra  Rede  and  Vavifbr.    Br.  Conditions, 
pi.  136.  cites  9  H.  7.  17. 
D,  14.  b.         18.  Debt  upon  bond  conditioned,  that  if  f.  M.  Jhoulddie  before 
©L /oA^.c!  Chrijimas  1 532,  without  ijfue  fnale  of  her  body  by  R.  B.  begotten^  he 
adiudged  for  ^/^^n  livings  then  the  bona  to  bcOoid^  the  defendant  ^/^tfi^^/ in  bar, 
the  defend-  that  after  the  faid  bond,  and  before  the  faid  fea/lj  J.  M.  did  dis 
Jnglyr^''**  wirAtftt/  iJfue  male  of  her  body  then  living ;  the  plaintiff  replied  that 
J.  M.  had  iffue  H,  and  that  before  Chri/lmas  &c.  Jhe  diedy  the  faid 
H.  then  livingy  who  llkswife  died  before  Chrijlmas  \  and  upon  a  de- 
murrer it  was  adjudged  that  the  plea  in  bar  was  good,  and  the  re« 
plication  ill,  the  quelHon  being)  whether  the  words  (then  living) 
ihould  relate  to  the  death  of  J.  or  to  Chrifloias?  And.  i.  pi.  u 
Pafch.  26  &  27  H.  8.     Bold  v.  Molincux. 
,  {^.  19.  If  a  man  leafes  land  upon  condition  that  the  leffee  fhaU  rake  the 

ditchesy  and  does  not  fay  how  ofteny  there  if  he  rakes  tfaem  once  be 
has  performed  his  condition  and  covenant  i  quoduQta*  Br*  Expo?' 
iitioii>  pi,  2.  cites  27  H.  S.  6.  per  Fitzh« 

.   .  ao*  Con- 
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i,0.  Condition  upay  15  A  at  Michaelmas^  and  i^L  at  Lady-^daj^  CfD.C.54^ 
tndfofrom  thinceforth  ytarly  during  the  life  of  R»  H.  or  until  the  de^  P^*  *3;  W 
fmdant  /ball  lawfully  advance  one  L.  H,  tofome  heneficcy  &c.     The  Sis.c.Sit 
biihop  preferred  L.  H.  before  Michaelmas  next  after  the  making  of  U  fttted'w 
the  bond,  yet  held,  that  the  two  firft  payments  ought  to  be  made  PT  '5^  at 
notwithftandlng.    2  And.  65.  pi.  47.  Mich,  a  and  3  P.  &  M.  f^^at'Lady- 
coiuiteis  of  Warwick  v.  the  bifhop  of  Co^rentry.  day;  and 

defendant 
pleaded,  that  L.  H.  was  prefented  to  a  benefice  before  the  Arft  feaft  of  St.  Mkh.  and  adjudged  nd 
piesy  for  the  151.  is  to  be  p  id  notwithftandlng ;  bccaufe  the  limltntjon  (until  he  be  advanced)  goca 
only  to  the  fttbfe(|uent  payments.—-— Noy  64,  6  j.  S.  C.  adjudged  aaordL'i^y  \  fox  the  two  (irit  feaftl, 
$K  abfolute. 

II*  Except  cJonftrued  to  dgmfy  faving  In  a  condition.  Mo,  113, 
114.  pi.  254.  Pafch.  20«  £Hz. 

42.  L.  bargains  and  fells  a  manor,  and  covenants  to  acfuitj  ^r 
0tberwife  five  it  harmlefs  from  all  former  bargains^  faletj  incum^ 
brances  &c.  made  by  any  perfon,  except  the  e/late  of  ykf.  and  fucb 
eflatet  as  Jhe  has  made  which  will  determine  by  her  death*  M»  after 
grants  part  cf  the  manor  for  three  lives  by  copy  of  court-roll  j  M. 
d]e$«  The  court  held)  that  this  grant  by  copy  made  after  the  bar- 
gain and  fale  cannot  be  called  a  former  incumbrance ;  and  though 
It  does  not  determine  by  the  death  of  M.  according  to  the  intent 
of  the  exception,  it  is  not  within  the  intent  of  the  words  (former 
grants)  and  the  exception  is  added  only  to  qualify  the  covenant, 
and  therefore  ihill  not  be  expounded  fo  as  to  extend  it  further  than 
the  words  j  but  a  grant  by  copy  is  an  incumbrance.  Sav.  74.  pU 
154;  Michi  26  Sc  27  Eliz.  Lovel  v.  LuttrcL 

23*  Feoffment  to  the  ufe  of  B*  in  tail,  provided^  that  if  the  faid 
B.  do  ^  about  to  avoid  any  efiate  or  demife  by  copy  madefy  or  to  be  made 
ifthepremijfes^  or  any  part  thereof,  that  then  his  eftate  (hall  ceafe. 
n.  entered  and  levied  a  fine  fur  conufancc  de  droit  co:nc  ceo  &c, 
of  the  land  J  per  cur.  'tis  no  offence  again(t  the  piovIi'>,  for  the 
wards  (made  or  to  be  made)  do  not  cxt^Mid  to  cftates  made  or  limited 
by  the  faid  feoffment,  but  only  to  eftates  before  made  and  to  be 
made  afterwards*  Le.  207.  pi.  288.  Mich.  32  &  33  l-liz.  C.  B. 
Bradftock's  cafe. 


►marriage, 

from  the  ftoKti^^  and  the  daughter  is  not  of  his  blood,  but  yet  he  muft 
make  an  eftate  to  them  for  their  lives,  for  this  is  as  near  the  condi- 
tion as  he  can  ;  fo  'tis  if  the  condition  be  to  make  to  A.  (which  is  a 
meer  layman)  an  ejiate  infrank^murria^e^  yet  muft  he  n.aie  an  clUtc 
to  him  for  his  life.     Co.  Litt.  219.  b. 

25.  A  diverfity  is  to  be  underftood  between  conditions  that  are  8  Rep.  90. 
to  create  or  to  dejiroy  an  eftate,  for  a  condition  tliat  is  to  create  an  *>-^J-  *• 
eftate  is  to  be  performed  by  conftrudlion  of  law  as  near  the  con-  ^^^ty""* 
dition  as  may  be^  unJ  according  to  the  intent  and  meaning  of  tlie  taken  and 
condition,  though  the  letter  and  words  of  the  condition  cannot  be  admitted  bj 
performed ;  but  other  wife  'tis  of  a  condition  that  deftroys  an  eftate,  ^^^  **^^ 
for  that  is  to  be  taken  ftri&ly,  unlefs  it  be  ai  feme  certain  c^fes. 
Co.  Litt.  219.  b« 

Vol.  V.  M  a6.  r^^bt 
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26.  Debt  on  hdnd  with  condition  to  give  and  grant  to  A.  his  heirs 

and  aiTigns.    Defendant  pleads  he  has  been  ready  to  give  and  grant, 

adjudged  ill ;   for  he  muft  plead  that  he  did  it,  otherwife  had  it 

been,  if  the  words  had  been,  as  counfelJhouU  iev'ife.     Brownl.  75. 

Trin«  i  r.  Jac.  Chapman  v*  Pefcod, 

Onc<r<fir-        27.  Conditions  zre/iri^t  juris,    Litt.  R.  128,  129.  per  Vernon 

gon'/fo/'*  J.  Mich,  4.  Car. — Efpecially  when  they  are  to  defeat  cftatcs.  Arg. 

ever,  per     RoU.  R.  70.  Mich.  12  Jac.  in  cafe  of  Whitchcock  v.  Fox. 

CokeCh.J. 

i  Buls.  291.  S.'C.—— Where  ^rttiTfl/  conditions  tend  to  the  Benefit  of  the  f  arty  they  (hall  be  con/^rued 
generilly ;  as  a  cmdition  noc  to  alien,  but  to  his  wife  for  ker  life,  and  for  the  tefidue  of  the  term  to 
one  of  his  children.  This  cindicion  (hall  be  extended  to  any  sifter-wlfe  as  well  as  to  the  prclent,  be- 
vnfe  fir  his  benefit ;  but  where  it  is  to  the  prejudice  of  the  party  it  Oiall  4>e  conftrued  ftrI6Uy.  .  Arg* 
2  Buls.  290.  cites  39  H.  6.  9. 

[  146  J  28.  Leafe  by  baron  and  feme  and  another  feme;  leflec  cove- 
nants by  the  fame  indenture  to  find  fufflcient  man* 5  and  horfe  meat  to 
the  baron  and  feme^  and  to  the  cthsr  feme^  or  to  their  fervants^  at 
their  coming  to  London,  at  his  houfe  at  South wark  \  baron  and 
feme  die.  The  other  feme  takes  hufband.  Per  Cur.  he  is  not 
bound  to  find  faftcnance  for  the  hufband,  but  only  for  the  wife  or 
for  her  fervants,  and  not  for  both  at  one  and  the  fame  time,  becaufe 
the  covenant  was  in  the  disj unlive  j  but  it  was  doubted  if  he  (hall 
find  them  victuals  for  one  meal  only  at  their  coming,  or  for  all  the 
time  of  their  ftaying  tlicrc.  Het.  53.  Mich.  3  Car.  C.  B.  Grange 
&  Ux.  V.  Dixon. 

29.  In  debt  upon  bond  the  defendant  prayer  oyer  of  the  condi- 
tion, which  was  59/.  upon  the  birth  ofhisfirji  child  by  hiswife^  or 
any  other  woman^  and  averred  that  he  had  no  child  by  his  wife ;  the 
plaintift'  replied^  that  be  had  a  ch'.ld  by  another  woman.  Upon  de- 
murrer the  court  held,  that  it  mu(l  be  intended  of  a  child  by  another 
wife,  and  not  otherwife  ;  and  judgment  for  the  defendant.  Comb^ 
37.  Mich.  2  Jac.  2.  B.  R.  Crefweii  v.  Trott. 

30.  A  condition  to  pay  mon^  when  able  is  to  pay  it  prefentlj^  \ 
for  the  law  fuppofjs  ^YQvy  man  ought  to  pay  what  he  is  able  to 
pay.  Cumb.  445.  Anon,  at  the  fittings  before  Holt  Ch.  J.  2i 
June  1697. 

31.  Co.ulition  is  to  be  conftrued  yr^w  the  intent  of  the  parties. 
1  Salk.  171.  pi.  3.  per  Holt  Ch.  J.  Paith.  13  W.  3.  B.  R. 

32.  In  debt  upon  obligation  the  defendant,  upon  oyer  of  the  ob-. 
ligation  and  condition,  which  v/^s  fcr  payment  of  fuch  a  fum  on  or 
before  fuch  a  day^  pleaded  payment  at  a  day  before  the  day  tnentioned  in 
the  condition,  "^fhe  plaintiff  traverfed  the  payment^  and  concluded  to 
the  country^  to  which  the  defendant  demurred.  It  was  faid  for  de- 
fendant, that  the  travcrfe  was  immaterial,  for  if  iffue  had  bcea 
joinjd  upon  it,  and  found  for  the  plaintiff,  it  would  not  have  de- 
termined the  right  of  the  caufc,  and  the  cafe  of  Holmes  and 
Brokett,  Cro.  J.  434.  was  cited ;  hut  per  tot.  Cur.  the  traverfe  is. 
good,  becaufe  the  payment  pleaded  is  according  to  the  condition,, 
which  gives  the  defendant  a  power  to  defeat  the  obligation  by  pay- 
ment on  zny  day  l^fore  the  d.\y  cxpreffed,  and  judgment  was  prc^ 

^jk^tr.     MS.  Rep.  Tiin.  12  Aiuije,  C.  B.  Furnefs  v.  Killum. 

.         /  (R.  a)  How 


^R.  a)    How  it  (hall  be  performed.     The  Intent 

ought  to  be  performed. 


[ 


'r.  TF  z  Jbiriff  arrefis  a  man  upon  a  latitat,  at  the  fuit  of  J.  S.  .^^*'  ^^^ 
^  ifluing  out  of  B.  R.  and  lets  hini  to  hail^  and  takes  an  obliga-  l^'^'^a'by  ' 
tion  for  his  appearance,  of  which  the  condition  is,  that  if  he  appears  parliament 
in  B.  R.fuch  a  day  the  next  term^  that  then  the  obligation  fhall  be  ^*^"/?-^* 
Void  ;  and  the  obligor  appears  at  a  day  in  the  feme  term,  before  the h7f9^e\be^^ 
day  mentioned  in  the  condition,  at  the  fuit  of  another  tnan^  which  jufthei  of 
i%  an  appearance  in  law  for  all  fuits  which  fliall  be  commenced  ^•^•w/'i/it 
againft  him  the  fame  term,  yet  becaufe  this  is  an  appearance  by  a  l/JyZr'^ 
finion  in  lawj  and  not  an  aftual  appearance  at  the  day^  the  con-  that  hejhall 
dition  is  broke ;  for,  perhaps,  if  he  had  aftually  appeared,  fpecial  ^'  condemn  d 
bail  would  have  been  required;     Pafch.  15  Jac.  B,  R.  Sir  Richard  '^"  t^^',^"i 
Buller*s  cafey  per  Curiam.]  btpre  tbt 

k-ng  him- 
y>T,  and  therefore  was  condemn'd  ;  for  he  ought  to  have  app^ar'd  befcrethr  J  unices  *Jftin'^  in  court 
and  not  before  them  out  of  the  court,  nor  before  the  king  himl'clf  j  Qyod  nota  quia  conditio  ftrida. 
Sr.  Conditions^  pL  i68»  cites  8  H.  4..  (. 

*  [  147  ] 

[2.  If  A.  and  B.  fiibniii  themfelves  to  the  award  of  J,  S«  of  all  g^.  ^  ..^ 
adions  Sec;  and  A.  hath  an  aSfion  depending  againji  Bi  of  which  there  tions,  pi.  * 
is  a  continuation  de  termino  Pafcha  ufqui  ad  terminwn  Yrinitatis^znd  »73*  *^itM 
the  fubmij/lon  and  award  art  (*)  made  between  Pafch i  and  [Oofab.]  ^  -^^'^t 
Tnnitatisy  and  the  award  is,  that  hejhallretraahisfaidfuit^  and*^?''^*^* 
after  A-  at  Trinity  term  does  not  further  purfue  his  a6lion^  but  s!  c!^aad 
fuffers  it  td  be  difcontinued^  that  is  a  good  performance  of  the  award  ;  U\t  chat  To 
for  the  intent  of  the  arbitrator  was  not  that  he  fliould  make  a  legal  '^^  aHeJgcd 
retraxit,  but  that  he  (hould  not  profecute  the  fuit  further.     21  td.  nu^ncJ^for 

4,  '38.   adjudged.]  a  retraxit, 

.         .  ,  *"<!  'hat  tht 

plra  was  adjudg^'d  not  good  j  for  non  fuit  nor  difcdntinuanCe  Is  not  a  retraxit )  b;caufe  u-  dd  a  retraxit 
the  party  (hall  be  barr'd,  whereas  in  the  other  cafe  he  may  commence  his  fuit  de  novo,  and  afterwards 
the  judgment  was  affirmed.— Cro.  J.  525.  pi.  12.  Hill.  x6  Jac  B.  R.  Cr.iy  v.  Gr^y.  It  was 
agreed  that  the  award  being  that  he  /hould  not  profecute  in  fuch  aa  a^on  in  the  Vame  term  that  tht 
entty  of  continounce  from  terra  to  term  is  not  any  breach i 

[3*  If  the  condtion  of  an  obligation  be  to  Jland  to  the  award  of^^-  320.  pi. 
yi  S*  Vf\\o  awards  that  he  Jhall  fay  20  L  to  the  ob/igee^  and  he  pays  ^^9'  ^'  ^' 
it  to  the  wife  of  the  obligee,  and  fhe  accepts  it,  yet  this  is  not  any  ?or"th«I^* 
performance  without  alledging  morea  Hill.  32  Eliz*  B.  R  between  plaintiff. 
Froud  and  Batte  adjudged;] 

[4.  \f  2i  le£or  covenants  with  his  leflee  for  years,  that  it  /hall  be  ^ro.?.^^ 
iauful  for  tbe  leffee  peaceably  ^'c;  to  erijoy  the  laiidj  and  alter  the  ^'* ' 5*  ^o- 
lejor  enters  tortiou/ly  upon  the  lefieej  and  oujis  hini^  yet  this  is  a  adjuagVfor 
Weach  of  the  covenant ;  for  the  intent  was,  that  he  fhould  enjoy  it  the  piamiiff 
without  the  interruption  of  the  Icflbr.  H.  39.  B.  R.  Core's  cafe  '^'*'""'  "• 

J-     1       1  1  .  "^     gument. 

adjudged.  J  ! .^.-ee 

xi.S.C« 

Ma  [5.  If 
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tv  c  B  "^"^  '***'''*  """^  ^'^^^  /r^x  the  houfe  and  part  of  the  land  to  A,  And 
Marifh.'v. '  ^^ter  leafes  the  reftdue  of  the  land  to  Q  this  is  a  breach  of  the  con- 
CurtiB  s.  c.  dition ;  for  by  the  word  (parcelling)  is  intended  a  divifion  or 
»^3ju<JgM  feparation  of  the  land  from  the  houie,  and  if  the  firft  grant  be  not  a 
ly  that\bc^'  fotfcltur^^  the  fecond  is*  Hill.  41  Eliz,  B.  R.  between  Curtis 
condition     a  fid  Marjh  adjudged  in  a  writ  of  error.] 

was  broken, 

and  ihjt  it  is  all  onr  where  the  kmife  is  divided  from  the  land,  and  where  the  land  is  divided  from  the 
Jioure,  and  it  is  a  breach  both  within  the  intent  and  the  words  ;  but  Owen  abfente  adjoinatur,  and 
afterwards  it  was  adjtidg'd  for  the  plaintiff.— 1  And.  4*.  pi.  38.  S.  C.  in  C.  B.  held  according* 
ly.— — .Ib'd.  90.  pi.  54.  S4  C.  U  S.  Ftf  held  accordingly.  Mo.  425.  pi.  594.  S.  C.  Id  C.  B.  and  S«  ?• 
'  held  by  all  the  juftices  accordingly. 

,  Cro.E.833.  [6  If  a  man  makes  tl  feoffment  in  fee  to  B.  of  all  his  land^  and 
pi.  8.  Lane  ^^^  bargains  and  fells  the  fame  lands  to  him  for  further  aflurance, 
s  c.  the**  ^^^  ^^^^^  ^^  feoffor  covenants  with  the  feoffee  to  make  fuch  further 
bargainor  ajjuronce  of  all  fuch  lands  that  he  hdth  bargained  andfoUl  to  him,  as 
infeoff'dthe  x\it  counfcl  of  the  fcoffce  (hall  devife,  and  binds  him  to  perform  the 
'of*5l  hh  covenants  ;  and  after  the  counfel  devifesy  that  he  Jhall  fuffer  a  com* 
lands  in  u.  mon  recovery^  he  is  bound  to  perform  it ;  for  though  he  covenanted 
and  atter-  to  make  an  affurance  of  all  lands  that  he  had  bargained  and  fold, 
dcnifurcVa"'  ^^  ^^  ^^^  ^^^  bargained  and  fold  any  land,  for  the  bargain  and 
gains  and  fale  was  void^  being  made  after  the  feoffment^  and  fo  on  bargain 
fells  to  the  omntno  in  ftri£l  expofition  of  law ;  yet  it  is  a  bargain  ♦  and  fale  in 
hisTandl!*  n  ^PP^^l^tlon  to  which  the  covcpant  fhall  have  reference.  P.  43  Eliz. 
u.  and  CO-  B.  R.  between  Hodges  and  Lane  adjudged.] 

venants  to 

snake  further  affurance  of  all  his  lands.  The  breach  aflignrd  was  in  not  making  farther  afHirance  of 
thofe  lands,  but  by  the  if  ffmrn(  prn^r  he  had  not  any  land&  there  at  the  time  of  the  bargain  and  fale, 
and  confcquently  the  breach  is  not  wyII  aligned,  and  fo  held  ail  the  court.  But  if  one  infcol}'s  another  of 
his  lanih  [gcnefaily]  and  afterwards  barguiiis  and  trlls  them  by  name,  and  covemnts  to  make  further 
arTtirance,  he  muft  niake  afTurahce  aiccordingly,  wherefore  they  were  of  opinion  tJ  leverfe  the  judt^meat^ 
but  tiie  matter  was  referred  to  compromife. 

•r  148  J     , 

[7.  If  a  leffee  of  an  houfe  covenants  not  to  leafe  the  Jhop^  y^rdy  or 
other  thing  belonging  to  the  hovff^  to  one  who  feils  coalsy  nor  that  he 
himfclf  win* fell  coals  there',  and  after  he  lecfes  all  the  houfe  to  one 
whofelh  coalsy  he  hath' broke  the  condition.  M.  8  Jac.  B.  R.  be- 
tween Chivjlcy  and  Banner  plaiiitiff*  and  Langi'y  defendant,  adjudged, 
fur  he  hath  broke  the  intent.] 

8.  If  a  leafe  be  made  on  condition  that  if  the  Irjpe  be  difpofedto 
fll  the  termy  the  lejfor  (hall  have  the  firji  offer  or  advancement,  he 
giving  therefore  as  much  as  another  will  give.  If  the  kffee,  being 
difpoied  toiellthe  term,  a  ftranger  offers  him  100/.  for  it,  he  need 
not  tell  the  hffor  how  much  is  offer* dy  but  ofk  him  generally  if  he  will 
give  fo  much  for  it  as  another  vjilly  and  if  he  fays  No,  he  need 
fay  no  mor6  to  him,  but  if  he  fays  ITes,  then  he  ought  tojhew  certainly 
what  the  other  will  give  morcy  &c.  Per  Shelley,  D.  13.  b.  14.  a.  pU 
65.  68.  Trin.  28  H.  8.   Anon. 

9.  And  if  the  leffor,  when  he  is  aflc'd  the  queftion,  anfivers  that 
hi  will  take  time  to  conjider  of  //,  the  leffee  is  not  obliged  to  wait  fo  long  ; 
for  it  may  be  another  will  give  bim  100 /•  immedialcly,  and  it  is 

not 
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not  reafonable  to  defer  the  (ale,  but  the  leflbr  muft  fey  Yes  or  No 
prefently,  and  fo  the  condition  is  then  determined,  &c.  Per  Shelley 
and  Fitzherbert.  D.  14.  a.  pi.  68.  Trin.  28  H.  8.  Anon. 

10.  In  every  condition  a  reafonable  intention  Jhall  be  conjiruedj  ^'  C  cited 
though  the  words  found  to  a  contrary  meanings  as  if  I  grant  to  B.  an  r^^"'*/; 
ermuity  till  fi.  ha$  pufchafed  5  s.  rent^  and  B.  pur  chafes  5  s.  rent  Pafch*.  54?* 

joint y  with  y.  S.  this  is  no  perforni^nce  j  for  my  intent  was,  that  B.  Car.  2.B.R. 
ihould  purchafe  to  his  own  profit  and  advancement  only.    D.  15, 
pi.  79.  Trin.  28  H.  8. 

1 1.  A  condition  )vas  to  purchafe  5  s^  rent  to  J.  S.  and  his  heirs ;  s.  p.  Bi 


A»  has  5  s,  rent  iffuing  out  of  J.  S,'s  lands^    A  releafe  of  all  his  right  Mortmaine, 
in  the  land  is  performance  of  the  intent  of  the  condition.    D.  15.  P*  ^'-  * 
pi.  80,  Trin.  21  H.  8.  "^•3' 


12.  An  obligation  was  conditioned  to  deliver  the  plaintiff' an  ohli-  The  defend- 
gationy  in  which  he  was  bound  to  the  defendant  before fuch  a  day*     The  ant  covc- 
defendant fues  the  plaintiff  upon  that  obligation^  and  recovers^  and  after -^  wanted  to     , 
wards  and  before  the  day  he  delivers  the  obligation  to  him.     Wray  and  ff*/ r?"//* 
the  other  jufttces  held  this  to  be  no  performance,  for  the  intent  was  cancelled 
that  he  fhould  hayc  the  obligation  for  his  discharge,  which  is  not  by  ^1*°"  P^?' 
^e  delivery  of  it  at  the  day,  for  it  is  transferred  in  rem  judicatam  j  'heforfrl%' 
and  notwithftanding  the  deliyerr  of  the  bond,  yet  he  may  have  be-  a  day,  Af- 
nefit  of  the  judgment.    Cro.  E.  7.  pi.  3.  Trin,  24  Eliz.  B.  R^  ^«wa«-ds  be- 

treat's  cafe  /     *-     ->  /    ■ -r  ^forctheday, 

1  rw  s  caic.  he  f^^i^  „m 

execution, 
bttt  at  titf  day  appointed  he  tendcrM  the  ftatute  to  be  cancelled.  Refolved  that  this  was  a  breach^  for 
«fier  execution  he  canpot  .deliver  up  the  ^atutc  to  be  canccll'd  in  the  fame  plight  <-is  it  was  at  the  time 
«f  the  covenant ;  for  as  Twifden  J.  faid,  this  would  bt  to  keep  the  kernel  and  dcl.ver  the  /hell.  Sid. 
4S.  pi.  7.  Mich,  i^  Car*  1.  Robinibn  v.  Aunts.  .  Raym  25.  Robinfon  v.  Amps.  S.  C.  Adjudged 
for  the  pla;mit}',  nifiy  5cc.  Keb.  j<  3.  pi.  X98.  S.  C.  adjomatur.'  ^  Ibid.  iz8.  pi.  24.  and  judg- 
iDcnt  niil.  Gouldfl).  177.  in  pi,  i|i.  S.  P.  cited  Ar^g.  to  l)ave  )>cen  a4JHdged  accordijigly.    , 

13.  If  a  man  covenants  that  hisfon^  then  within  ifge^  (J  infra  an^  L*.  52.  pi. 
ms  nubiles  before  fuch  a  day  Jhall  marry  the  daughter  of  J.  S,  and  he  y^\i^^^^ 
does  marry  her  accordingly,  and  after  at  the  age  ofconfent  he  difa-  s.  l».  and  * 
grees  to  the  marriage,  yet  is  the  covenant  perforrped;  for  it  is  a  fcemstobe 
marriage,  and  fuch  a  one  as  the  covenantee  would  have,  untill  the  ^  ^'  • 
difagreement.     Qw.  25.  29  Eliz.     Fenner's  cafe.  L   '+9  J 

14.  If  A.  is  l)pund  to  B.  that  J.  S,  (who  in  truth  is  an  infant) 
fhalilevy  afnehc(QVC  fuch  a  day,  which  is  //o«^  accordingly,  and 
qfterwards  th4  fan^  is  reverfed  by  error^  yet  the  condition  is  per- 
formed notwithftanding.  Arg.  Le.  54.  at  the  end  of  pi.  67.  Pafch. 
29  Etiz.  C.  B. 

15.  A  bond  was  conditioned  to  plead  an  iffuable  plea  in  7  days. 
An  iffuable  plea  was  pleaded  and  drawn  in  paper ^  but  not  entrcd  of 
recoriL^  and  therefore  the  court  (abfente  Anderfon)  held  the  obli- 
gation forfeited.     Gouldfb.  50.  pi.  II.  Pafch.  29  Eliz.    Drury's 
cafe.  ' 

16.  A.  makes  zfeoffrnent  in  fee  to  B.  upon  condition,  that  if  A*  If  B.  m  the 
npithin  aye{tr  after  the  death  of  B.  Jhall  pay  100/.  to  the  heirs  or  ^^^^^J^'"^^ 
executors  of  B,  that  A  may  re-enter -^  B.  makes  a  feoffment  of  this  not  made 
land  to  Q  and  B.  makes  his  tefiamenty  and  makes  his  wife  and  his  this  itoff- 
heir  his  executorsy  and  dies ;  A.  within  a  year  after  the  death  of  B.  "fj°^'^{^*  ^ 
by  agreement  \vith  the  heir  of  B.  at  a  time  and  place  limited  for  the  aWc  pV^* 

M  3  payment 
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n.fnt  had  payment,  pays  the  lOo/.  to  him  ;  and  by  the  faid  agreemenf,  A.  U 

b'cn  luffi-  immediately  to  have  back  30/.  of  this  lOoA  and  all  is  done  accord- 

tejt  the  ^^  i'^bb'  5  ^^^  entry  of  A.  upon  C.  is  not  congeable ;  fo  adjudged  and 

e^p}  f.>r  a.hrmed  in  error;  for  this  colourable  payment  is  not  a  payment  of 

Theh-irof  the   I  col.    but  of  70I.  Only  J    and  the  law -will  not  allow  fuCh 

priiud^c'  fictions  and  colours  to  the  prejudice  of  a  ^d  perfon.  Jenk.  261^ 
ii.ni  1..  and  pi.  6i.  39  Eliz.     Goodale's  cafe^ 

on.-  executor 

r.  '  prejud  ce  thr  othc. ;  for  they  rcprefcnt  one  perfon  ;  but  an  executor  cannot  pr^udice  a  3d  per- 
i  n      Ibid.  z6£.  S.  C.  5  Rep.  9f;.  b.  S.  C.  and  S«  P.  adjudgM.  Cro.  E.  383.  pi.  4* 

Co.jdale  v.  Wy  t.  S  C.  adjudg'd  and  alfirm'd  in  error.  ■  ^  ■  o.  708*  pi.  989.  S.  C.  adjudg'd  an4 
a.+Trj,'d  in  err.  •  Poph.  99.  pi.  X.  S.  C.  Couldfl).  176.  pi.  1 1 1.  S.  C.  adjudg'd.  Co,  Litt« 
^09.  b.  S.  C.  &  J.  P. S.  C.  cited  by  HobarC  Ch.  J.  Godb.  299. 

17.  The  defendant  leafed  lands  to  the  plaintiff  for  6  years,  and 
tovenanttd  that  he  Jhould  enjoy  it  during  the  term  quietly  and  without 
interruption^  and  difcharged  from  tithes  ajid  other  duties-,  and  if  the 
tithes  were  demanded  and  recovered  againfl  him  during  the  term^  he 
Jhou  d  ret  an  in  his  hands  fo  much  of  the  rej!t  as  the  tithes  amount  to^ 
and  {hewed  that  42  Eliz.  the  parfon  fued  him  for  tithes  there  grow* 
ing  29  Eliz.     All  the  court  held  that  the  fuity  though  after  the  de-^ 
ti:rmination  of  the  term^  was  a  breach  of  the  covenant-,  for  he  did  not 
,      c  yoy  it  difcharged  within  the  intent  of  the  covenant ;  but  becaufe 
it  was  not  alleged  that  the  fuit  was  lawful^  or  th^t  the  tithes  were 
4ue^  for  he  was  not  bound  to  difcharge  him  but  from  illegal  fuits, 
an>i  fo  the  breach  was  not  well  aiiigncd,  it  was  adjudged  for  the 
defendant..    Cro.  £.  916.  pl^  7.  Hill.  45  Eliz.    B.  R*  Lanning  v« 
LfOvering. 
Cro.  F.  27.      18.  Debt  on  a  bond  conditioned,  that  the  wifefloould  make  a  zuilt 
ji. 9  Pafch. ^c^  The  defendant  pleaded  that  his  wife  did  not  make  a  will;  the 
i'\  n*v.      j^^y  found  that^^  made  a  will,  and  that  flie  was  a  feme  covert  at 
Wiod.s.p,  the  time  of  making  it;  adjudg'd  that  though  it  is  not  properly  a 
*4i"«'s'd.      Yvill,  ftic  being  a  f.  inc  covert,  yet  it  is  a  will  within  the  intent  of 
condition,    and  good.     Cro.  C.  219,  pi.  5.  Trin^  7  Car.  B.  R, 
Marriot  v.  Kinfman. 

19.  Condition  by  the  hufband,  that  if  his  wife  die  without  ijfue- 
within  two  yearsy  to  repay  500 1.  of  her  portion.     The  wife  has 

'  ijfue,  andfhe  and  her  children  die  within  two  years,  the  baron  fhall 

not  repay ;  for  the  having  ifTue  was  performance  of  the  condition. 
Sid.  IC2.  pi.  8.  Windham  J.  cited  it  as  the  cafe  of  Br^t  v.  Pil- 
dredge. 

20.  A.  was  bound  to,  pay  at  Mich,  in  GrayVInn  Hall,  to  B^. 
50/.  (not  faying  ^0  L  in  money,)  A.  at  Mich.  V/h en  the  gentlemen 
were  at  fupper,  came  and  tendered  50/.  weight  of  Jlone\  but  ad- 
judged no  tender ;  cited  by  Twifden  as  a  cafe  which  he  remem- 
bered.    Sid,  151.  in  pi.  19,  Trin.  15  Car.  2.  B.  R. 

[  IS^  J       21.  Defendant  covenanted,  that  the  plaintiff  Jhoutd  have  the  Jtb 

1  ^z  GwA'P^^^  rf ^^^ ^/^^^^  ^^^  in  the  defendqni^s  brewhoufe  for  "j  years,  and 
hand  V.  the  plaintiff  alTigns  a  breach,  that  the  defendant  did  put  divers  quan^ 
Griffith,  t'liifi  of  hops  into  the  malt,  by  reafon  whereof  the  grain:  were  fpoikd\ 
^o't^Cur^thc  *^J"^S^^  ^^^  ^^  plaintiff;  becaufe  in  all  contrafls  the  intention  of 
breach  was  the  parties  is  to  be  cpnfidered,  and  it  was  the  intent  of  the  parties 
weUafliftn^dj  hexej  th<^t  the  plaintiff  fhould  have  the  grains  for  the  ufe  of  his 

5  cattle 


ConWrton*  X50 

Catde,  which  they  vnll  not  eat  when  the  hops  are  put  into  them,  forth*  in- 
Raym.  464.  Pafch.  34  Car,  2.  B.  R.  Griffith  v.  Goodhand.  Z"nLf 

was  thiC  the 
jpraios  (KoQld  be  delivered  without  corrupt  mixture  which  might  render  them  unferviceable,  and  by 
iiich  fraudulent  mixture  he  had  difabled  himfclf  to  perform  the  intent  of  the  a^nement,  and  thereby 
broken  his  covenant,  and  judgment  per  tot.  Car.  for  the  piainciif.  The  chief  f .  before  whim  the 
caufe  was  tried,  affirmed  that  it  appeared  upon  the  evidence  that  the  defendant  had  made  the  m'xture 
with  a  deiign  to  dillblve  the  agreement,  that  price  ot  grains  being  much  enhanced  by  the  diought  of 
the  feafon.'  Skinn.  39.  Anon.  S.  C.  held  a  breach  of  covenant.  * 

22.  Debt  upon  bond  conditioned,  th.it  the  hujband  Jfjould  leave  3  ^*^alk.  65^ 
his  wife  80/.  at  bis  deaths  fo  thatjhe  might  peaceably  efijoy  it  to  her  ^-^'t^^^  ^ 
own  ufe.     The  hufband  died.     The  defendant  who  was  adminiftra-  v.  Wood, 
tor  to  the  hufband  pleaded,  that  he  made  his  wife  executrix,  and  S  c. 
left  goods  and  chattels  to  the  value  of  lOoL  and  devifeJ,  that  Die 
ihould  pay  herfelf.     This  plea  was  adjudged  ill,  becaufe  he  might 
owe  debts  of  a  higher  nature^  as  on  judgments,  or  flatutcs,  fo  thajt 
fhe  could  not  pay  herfelf,   and  perhaps  his  eftate  was  fo  litigious, 
that  it  is  better  for  her  to  renounce  the  executorfhip,  (as  (he  had 
adhially  done)    and  fue  the  adminiflrator.      3  Lev.   218.   IVin. 
I  Jac.  2.-  C.  B.  Thomafon  v.  Wood. 


(R.  a.  2)  Where  it  muft  be  efFedual.* 

J.  TF  a.  is  bound  to  acknowledge  ajlatute^  and  he  doth  acknow- 
-■•  ledge  the  fame,  but  keeps  it  in  his  own  hands^  this  is  no  per- 
formance ;  per  Fcnner  J.  Goldfby.  156.  cites  20  E.  3.  Accompt. 

a.  Note,  it  was  held,  that  where  a  man  is  bound  in  recogni- 
zance to  keep  the  peace  and  to  appear  Menfe  Pafchas,  and  he  appears,^ 
but  his  appearance  is  not  of  record,  he  has  not  perfornied  the  con- 
dition.   Br.  Conditions,  pK  94^  cites  38  H.  6.  17. 

3.  So  if  a  man  be  bound  in  an  obligation,  upon  arreft  by  the  s.  P.  by 
fherifF,  to  appear  fuch  a  day  before  the  jujlices  of  Banco  \  there  if  he  Rhodes,/. 
appears,  and  his  appearance  is  not  cntred  of  record,  he  has  forfeited  ^oidib.  50. 
bis  obligation,  quod  nota.     Ibid.  ^ ' 

4.  If  a  man  be  bound  to  demife  or  relinqui/h  to  his  Jon  10 1,  land 
per  annumj  and  ihcfon  is  outlawed  of  felony  in  the  life  of  the  father^ 
and  i^z  father  dies  feifed  of  the  lO/.  landy  the  boncf  is  not  forfeited, 
for  this  fhall  defcend,  though  the  lord  may  tiike  the  efcheat,  Br. 
Conditions,  pi.  140.  cites  2  E.  4.  2.  per  Aflbton  and  Littleton. 

5.  In  debt,  where  a  man  is  bound  to  appear  at  a  certain  day  upon 
writ  J  he  gught  to  appear,  and  to  h^vc  fpecial  entry  of  his  appearance^ 
though  the  writ  be  not  returned -^  and  it  is  a  good  plea  that  the 
bailtff'to  whom  he  is  bound  kept  him  in  perfon  till  tjie  day  of  his 
appearance  was  paiTed.  Br.  Conditions,  pi.  75.  cites  9.  E.  4.  23.     [   ^5'  J 

6.  Where  a  man  is  bound  to  appear  in  i/onk  upon  capias  fuch  a  ?*j^  nn'iWc, 
day^  he  ought  to  appear  at  the  day,  and  have  his  appearance  re- for  th  ac- 
corded, though  the  fherifFdoes  not  return  the  v/rit;  and  yet  he  has  fcndant,i/:jt 
not  day  in  court.     Br.  Conditions,  pi.  162.  cites  18  E.  4.  17.        appeaJor  rc- 

rt'corii  that 
any  fuch  writ  wa$  returned.    Br.  Dcttc.  pi.  1 67.  c.  tes  S.  C , 

M  4  7*  COJB- 


i5t  Condition. 

7.  Condition  of  a  bond  was,  that  the  obligor  Jkall  Ucena  the 

obligee  for  7  years  to  cirry  wood  &c.  If  thj;  obligor  gives  licence^ 

and  afterwards  revokes  iV,  or  difturbs  the  obligee,  the  obligation  i^ 

forfeited.     8  Rep,  83.  a,  cites  ti  £•  4.  55.  a  per  Choke  and  18 

E.  4.  18.  b,  &20,  a 

$.  1^.  \ff  8,  A,  gave  bond  to  B^  to  delivjer  up  another  t^nd  heffire  Michael^ 

Hdlt^Ch.J.  ff^g;^^^  wherein  Bt  '^'as  boundy  afterwards  AfuedB^  on  the  bond^  and 

J/lLAvi.  ^^^  judgment  and  execution  before  Michaelmas^  and  afierwards  at 

3.  B,R.  Sn  ^fuhaelmas  A,  delivered  the  bond.     Adjudged  no  performance,  for 

cafe  of       jt  ought  to  be  delivered  in  fuch  plight  as  it  was  at  the  making  the 

tTvIotJ*     ftcond  bond.     Mo.  709.  in  pi.  ^9.  cites  Mich.  21  &22EHz, 

Bf  R.  Brown  v.  Randal.  ' 
)L«.t5r.  0-  Debt  by  B.  againd  S,  upon  bond,  conditioned)  that  S.  the 
pl.^oi.S.C.  obligor  Jhould procure  the  next  avoidance  of  the  archdeaconry  of  &c, 
T-rrbh'^*"  fi  ^^  ^'  ^^^  ^W/f ^r  might  prefent,  5.  did  proi itre  a  grant  of  the  next 
CoWft  45.  avoidanpe,  but  before  it  hafpenedj  the  prefent  archdeacon  was  niade 
^i.^y.StC.  tf  bijhopy  10  that  now  the  queen  had  aright  to  prefent;  refpjved, 
ent!*hut^"  that  the  condition  was  not  performed,  and  judgrnerit  for  the  plaiii« 
thed^fe^-  tiff.     4  Leon.  61.  pi.  155.  Hill.  29  KYiif   Q.  B.   Bingham  y. 

ant  had        SoUire* 
Jfavc  t3 
»men4  bit  plea* 

S.  P.  by  Ho.      10,  If  A.  is  iotind  to  prefent;  B-  znihe  prefents  him  hyfim^^  ye^ 

lirb.^i^?^'  *®  ^^^^  *^  forfeited ;  per  Hobart, '  Noy  25.  in  cafe  of  Winch- 

— Browni!   comb  V.  Pullefton.  ' 

31*  s  p.  by      II.  King  H.  8.  granted  lands  to  A*  and  his  heirs,  provided  that 

Cb.  r        ^^  ^^  they^perpetuis  futuris  femporibus  invenifint  i^  f^/linerent  duis 

^'         capellanos  in  eccUfiaparochiali  de  IV,  ad orandum pro  animabus H. 8. 

his  heirs  and  fucc^Rors,  &  ad  celebranda  divina  fervitia,  &  curafii 

animarum  parochianorum  \  A*  conveyed  the  lands  to  B,  and  his  heirs 

upon  the  fame  conditions,  who  appointed  {%o  chaplainsy  ohe  of  wholn 

was  nevet  refideni  there  and  did  mt  perform  bis  duty.     Adjudged  by 

all  the  barons,  that  this  was  a  breach  of  the  condition.     See  Litt. 

Rep.  94  to  97,  and  105  to  112,  &c.  the  argument  of  the  counfel; 

and  129  to  139  tiie  arguments  of  the  barons.'  Trin.  &Mich.  4  Ca^« 

.   in  the  exchequer.     The  King  v.  Brockham* 

12*  An  award  to  enter  into  'a  bond  to  another,  it  is  not  enoug(i 
for  the  party  to  bring  a  bond  written,  and  to  fay,  /  zvillfeat  and  de^ 
liver  to  you  this  bond\  but  he  muft  bring  the  writing  with  a  feat 
dapped  upon  it,  and  fay,  1  deliver  you  this  as  my  a£i  and  deed\  and  if 
he  omits  the  doing  of  any  onfe  thing  that  is  dTentially  necdOary  to 
the  executing  the  deed,  he  has  not  performed  the  award';  per  HoI<^ 
Ch.  J.  12  Mod.  533.  Trin.  13  W.  3.  in  cafe  of  Lapcafhire  v; 
KilHxigwortb*  ...... 


*  ♦■ 


(S.  a)  What 


Cdtidttfoit^^  i$% 


(S*  a)   What  (ball  be  faid  a  Performance^  and  wbat 

a  Forfeiture. 

[x.  TF  the  condition  of  a  feoflfbent  l^e  to  ivfeoffj.  S.  Ifhe  in/ecfs  ?'•  ©w^ 
^  y.  S.  and  twi  dthersy  this  is  no  goodf  performance,  but  the  ^J™*^.^ 
condition  js  broke.    21  AfT.  28.]  s.  c.  and 

fayi  chat 
therefore  the fcoSbr  enterM  for  condition  brokeni  and  J.  $•  oofted  him,  whoeupon  the  feoflfor  brought 
a/life  and  recoverM.  And  Brooke  fa)s,  Et  Ijc  vide,  th^t  he  ought  not  to  infeoft'xnofe  than  contained  >% 
^  condition.'  i  ■  Br.  Conditions,  pi.  99.  cites  36  H.  6.  8.  S.  P.  by  Billing.-*— ^ An  annuity  it 
^nted  until  the  grantee  'purchafes  5s.  of  rqnt,  and  he  purchafes  5s.  rent  jointly  with  anothar,  this  at 
BO  performance  of  the  conditioo ;  bu(  if  a  condition  is  that'll  I  purchafe  a  rent  of  5s.  Ilahend*^ 
^ercipiend*  to  ijne  and  my  heirs^  and  a  ftranger  having  a  rent  of  51.  ilTuing  out  of  my  land,  rcleafea 
this  to  me  and  my  heirs  3  the  condition  is  performed.     Dy.  15.  pL  72,  80.  Trin.  28  H.  8. 

[2.  If  the  condition  be,  that  whereas  B.  hath  bound  himfelf  ap-  Hob.  134. 
prentice  to  the  obligee  [obligorj  for  fcvcn  years,  if  the  obligor  r^-  f-'t^/'^^ 
taifiy  keepj  and  employ  the  faid  apprentice  in  his  own  houfe  andfervice^  — BrowiiL 


.  f  tbffaid  ^rt^  this  is  a  breach  of  the  condition ;  tho'  by 
condition  he  is  not  rcUrained  from  fending  his  apprentice  into  other  ^^'J^j^^: 
places  about  his  curcS)  yet  he  ought  (•)  always  to  be  of  his  houf-  ipoh^'s' 
hold,  going  and  returning,  and  in  nis  lervice,  and  ^ot  put  over  to  i  ,J -,J)i 
any  omer ;  for  the  putting  an  apprentice  to  another,  is  a  great  truft  1,2, 3.  s.c* 
for  his  diet,  health,  and  fafety  5  and  generally  a  man  cannot  compel^^y  ^'^  ^^^^ 
his  apprentice  to  go  gut  of  the  realm,  if  it  be  not  exprefsly  agreed,*^^  Boftwij7 
^r  the  nature  of  the  apprenticefhip  imports  it,  as  if  he  be  bourn  ap- 
prentice to  a  merchant-adventurer,  or  failor*  Hobart's  Reports  i8i. 
between  Coventre  and  fVoodhall  adjudged.] 

[3.  If  a  roan  feifcd  in  fee  of  lands,  leafes  it  for  years,  and  the  Oo.  J.475. 
leffie  covenants  to  render  the  pojfejpon  to  tht  lejir^  bis  heirSj  and  af*  P^*  ^*  "'»- 
j^j^  at  the  end  of  the  term  tt^n  requeji ;  and  ifter  the  leffor  ajftgns  f^^'^  ^y*** 
aver  the  reverfum  to  two,  and  one  of  them^  at  the  end  ofthe  term,  judged  for 
cotnes  to  the  lefTee,  and  demands  the  deliverance  of  the  poffejjiony  the  plain- 
though  the  other  never  demanded  the  pofleflion,  yet  oy  this  demand,  g^j"JJJ7 
by  one  only,  he  is  bound  to  render  the  pofleffion,  otherwife  he  jts.  s.  c^ 
hath  forfeited  his  covenant ;  for  the  demand  of  one  joint-tenant  is  adjudgM  per 
Itifficient  for  both.     Pafch.  16  Jac.  B.  R.  between  Linghen  and'?'^,''!'^^ 

n  J-     f      J  1  *  the  plaintiir. 

Pajn  adjudged.]  .— iGodb. 

ft72.pl.  381* 

tsilSn  V.  Payn^  S.  C.  adjudged* 

4.  If  A.  be  bound  to  infeoff'mej  it  is  nopka  that  he  has  infeoffed 
.  S.  by  my  command^  for  I  have  no  adion  to  recover  it  from  him  5 
jut  if  be  be  bound  to  pajp  me  loi.  payment  to  y.  S^  hymy  command  is 
^fi  good  pUa^  bicaufe  I  may  have  debt  or  accompt  againft  him;  per 
IrVangford^  *to  which  Billing  agreed.  Br.  Conditions,  pi.  90.  cites 
j6  H»  6.  8. 

5.  Annuity 


5.  Annuity  granted  quamdiu  the  grantee  ihould  be  friehdly  and 
obliging  to  the  grantor,  there  if  the  grantee  labours  to  put  the  grantor 
€ut  ofjervict'i  this  is  forfeiture  of  £e  annuity.  Bn  Conditions,  p!. 
148.  cites  7  E.  4.  16. 

6.  Concfition  of  a  recognizance  taken  before  the  mayor  of  Lon- 
don was,  to  deliver  quiet  pojfejjion  at  the  end  of  a  term  to  the  mayor 

£  t5t  1  to  the  ufe  of  J.  S.  &c.  The  key  was  delivered  to  the  mayor,  the 

houfe  empty  and  the  doors  locked  \  but  within  an  hour  after  a  per* 

fon  claiming  right  to  the  houfe,  and  whom  the  obligor  was  fuppofed 

to  favour,  entred  the  houfe  at  a  fhop  door  by  a  key  he  had  kept  a 

long  time  \  whether  this  was  a  performance  dubitatur.  See  D.  219* 

pi.  9,  Mich.  3  &4  Eliz.  Parry  v.  Smiths 

Le.  298.  pi.      7*  A.  ^eifed  of  lands  in  fee  his  iiTue  two  fons,   and  devifed  to  his 

409.  Sk  c.  youngeft  fon  certain  lands  in  tail,  remainder  to  his  firft  fon  on  con- 

Sit^5Ic '     dition  not  to  alien  or  difcontinuoy  but  for  jointure  to  his  wife  or 

condition     wives,  and  only  for  life  or  lives  of  fuch  wife  or  wives.    Devifee 

was  broken  levies  a  fine  to  a  ftranger,  and  by  deed  declares  the  ufe  to  himfelf 

Se  d^vjfor  ^^  ^^^  ^*^®  ^^  ^^  ^^  \i€v^%  male  of  his  own  body,  remainder  to 
bad  aUowcd  the  heirs  of  his  father,  and  avers  that  this  fine  was  for  jointure  of 
Che  devifee    his  wifc ;  adjudged  that  the  levying  the  fine  is  a  breach  of  the  con- 

tiflw  fwiife  ^^^*°"*    ^^'  ^**-  P''  353-   Mich,  27  &  28  Eliz.    RudhaU  v. 

t9  make  a     Milwaid. 
jointure  to 

lus  wife  \  now  he  has  exceeded  hjs  allowance,  for  he  himfelf  might  have  made  a  jointure  to  his  wife 
Indefeifable  by  fine  upon  a  grant  upon  a  render  for  life,  &c.  But  this  fine  with  the  proclamations  Is 
a  bar  to  the  former  entail  which  was  created  by  the  devife,  and  has  created  a  new  entail,  and  the  for* 
mer  tail  was  barred  by  die  fine  a^ainU  the  intent  of  the  devifor  \  alfo  by  this  fine  he  has  created  a  new 
tcmainder,  fo  as  his  iflue,  inheritable  to  (his  new  entail,  mi^ht  alien  and  be  unpuniibed>  which  was 
againft  the  meaning  of  the  devifor* 

OUigatMn       g.  If  a  covenant  be  to  male  an  ejlate  to  A.  and  //  is  made  to  B, 

Wd  ""that  '^  '*'  «/'  ^f  ^-  P^"^^^  J-  ^^^  ^^  doubted  if  it  was  good  or  not. 
1/7.  s.      Godb.  95.  in  pL  106.  Mich.  28  &  29  Eliz.  C.  B. 

makei  an 

0bliz»ticn  to  th*  fkintiff  hifore  Mictne/mast  that  tbeny  ftc  the  defendant  pieaM  that  y»  S» 
maat  tbe.obiigaiiouy  anajealid  and  dtl'wtred  it  to  anttber  as  bis  died  to  tbe  tife  of  the  f)laintijf\  and  it 
was  adjudged,  that  it  wa^  no  performance  of  the  condition,  for  the  meaning  was,  that  it  mould  be  a 
good  deed  to  the  plaintifi^,  and  perhaps  tbe  other  will  not  deliver  it  to  the  plaiatifif.  Cro.  £.  143.  pi. 
9*  Trin.  3 1  Ilix.  C.  B.  Peafe  v.  Dratton. 

-^ 

?.  Debt  on  bond  with  condition  to  giv0  and  grant  to  J*  bis  heirs 
affigns^  defendant  pleads  he  has  been  ready  to  give  and  grant ) 
^idjudged  ill,  for  he  muft  plead  that  he  did  it ;  otherwife  had  it  been 
if  the  words  had  been  as  counfel  Jhould  advije.  Brownl.  75,  Trin. 
II.  Jac.  Chapman  v.  Pefcod. 

10.  A  man  makes  z.  feofinent  of  lands  in  five  counties^  with  a 
condition  of  re^aj/urance,  A  re^aj/urance  is  made  of  lands  in  four 
counties  \  it  is  a  breach  of  the  condition  but  only  for  the  lands  in  one 
county,  and  a  good  performance  for  the  other;  refolved  by  Hobait 
Ch.  J.  Coke  Cb.  J.  and  Lord  C.  Egerton.  Mo.  823.  pi.  ii2« 
14  Jac.  in  Cane,  the  King  v.  Howard. 

J  I.  Condition  that  a  conveyance  ihall  be  to  A.  B.  and  C.  to  the 
vfe  of  D.  and  the  heirs  male  of  his  body,  the  remainder  to  the  heirs 
nude  of  E.    The  limiting  the  remainder  to  £•  and  the  heirs  male 

of 


0f  his  hoij  18  no  performance,  for  they  agree  not  to  tiie  words  of 
the  condition.  Het.  177.  Trin.  7  Car.  C*  B«  Stone  v.  Til- 
derfley. 

I2«  Debt  fur  obligation,  the  condition  whereof  was,  to  leave  and  2  Jo.  i^j, 
bequeath  unto  the  obligee^  the  third  part  of  the  ejlate  &c.  the  obligor  134  'npey 
joins  him  with  two  others  as  executors ;  the  obligee  dies  inteftate*  j^t  ^a,  infift! 
The  adminiftrator  of  the  obligee  brings  an  aflion  on  that  bond ;  ed,  that  an* 
the  queftion  was,  whether  that  were  a  performance  of  the  con*  "P"^^^*  ^^' 
dition.    2  Show.  69.  pL  54.  Trin.  31  Car.  2.  B.  R.  Impe  v.  Pitt.   jlJ^^^anf 

fw€r  CO  the 
condition^  and  Icfacies  may  be  given  by  the  will  \  a^d  If  not  Uie  defendant  ouj;ht  to  (hew  it.    Th« 
court,  inclined  ivt  the  plaintiff'^  fed  advifare  vult. 

13.  Two  men  and  their  wives  join  in  a  grant  of  their  wives  [  154  ] 
lands  being  parceners,  and  cQvenanty  that  they  and  their  wives  have  ^Itinn.  4a. 
good  right  to  convey  the  lands  and  to  make  further  ajfurance\  it  vjas^^'^'^  p^' 
affigned  for  breach  that  one  of  the  women  was  under  age  and  died,  agreed  p4 
^d  that  the  right  of  the  lands  defcended  to  her  fon  an  in&nt,  and  fo  ^^* 
the  eftate  of  a  moiety  divefted  out  of  the  plaintiff.     This  was  held 
a  breach  and  judgment  for  the  plaintiff,  nifi.     %  Jo.  195.  Pafch* 
^^  Car.  2.  B.  R.  Naih  v.  Afton. 

(T,  a)  What  fhall  be  faid  a  Performance* 

{'l.TF  a  man  leafes  for  life,  upon  condition  that  the  leJTee  Jhall  notYihatn 

J^  do  any  wajle^  and  after  the  leffee  fuffers  the  houfe  to  fell  for  leafc"  «">««?• 
%irant  of  covering  and  reparation,  which  is  not  any  aft  of  doing,  J^^^^j^^^Jj^' 
but  a  fernufjion^  yet  it  feems  that  the  condition  is  broke,  for  the  waftc  be 
Jivords  are,  any  wafte,  and  fuch  wafte  is  within  ftatute  of  Glou-*^°J^^^^™*T 
cefter,  which  fpeaks  of  doing  of  wafte ;  and  it  fcems  that  the  per-  thwelf'th^ 
miffion  of  the  houfe  to  fall  may  property  be  faid  a  doing  of  wafte,  iigufe  faiia 
which  is  a  collateral  thing,  which  is  but  as  much  as  if  he  bad  faid,  ^y  tempe^ 
if  he  had  difmherited  him,    p.  u  Eli?;.  ?i8i,  21.  but  quare.J       l^f.^"^,^ 

but  it' it  be 
imeoverM  by  tempefty  and  ftandsy  there  if  the  teqaint  has  fuificient  time  to  repair  it,  and  does  not, 
the  leflbr  may  re-enter,  but  not  immediately  upon  the  teropeil,  for  it  is  no  waiie  till  the  tenant  fuf* 
iers  it  fo  that  the  timber  be  rotted  ;  per  Hull  \  and  then  it  is  wafte.    Br.  Conditions,  pi.   40.  cite^ 
l&  H.  49  5.1  ■  If  he  fuffers  it  to  continue  unrepaired,  fo  tl.at  at  laft  the  houfe  is  cail  down  by  ^ 

teoipeft,  it  is  wafte.    Mo.  6a.  pi.  173.  Trin.  6'£lb.  Anon.      ■      See  Tic  wafte,  pi.  44.  »sA  the 
Itotes  there. 


man 


[T.  \So\  if  a  man  leafes  land,  upon  condition  that  the  lellee  j^,    _ 
^sJl  not  do  waftc,  and  after  a  flranger  does  wajle^  yet  this  is  not  leafes  land 
any  forfeiture,  becaufe  a  condition  fliall  be  taken  ftri£Uy.     Pafch.  ^^"^  y*^*» 
44  EUz.  B.  R.  between  BafpoU  andLonge,  by  thrfee  juftices,]         t"on"tha°fhL 

/  leHce  fha  11 

AoC  cut  trees ;  if  the  leflec  makes  leafe  for  1  year8|  and  the  2d  Iflfee  cuts  the  treeSy  this  is  no  breach 
of  the  condition.    Mo.  49.  pi.  149.  Pafch.  5  £lit.  Anon. 

[^3.  If  a  man  makes  a  feoffment  in  fee,  referving  rent,  upon 
condition  that  if  the  rent  be  behindj  and  no  dtfirefs  to  be  found  upon 
(he  premiires>  to  re-enter.    If  the  rent  be  behind,  and  no  diflrefs 

but 


154  Condition; 

tut  a  cupboard  in  a  houfi  hck^d^  lb  ^l'<;t  the  feoffor  cannot  come  at 
it,  this  is  a  forfeiture  i  for  when  the  place  is  n$t  $pen  to  the  dijirefs^ 
it  h  all  one  as  if  there  had  been  no  dj/irefs  there,     Mich.  21)  32 
£)iz.  B«  R.  per  ff^rayj  upon  a  fpecia!  verdi3.] 
,  4.  If  a  man  is  to  carry  a  load  of  timber  to  a  wharf  to  be  laid 

iffwn  where  the  owner  Jhall  appoint^  if  the  carrier  gives  notice  when 
he  will  carry  it,  and  requires  the  owner  to  appoint  a  place,  which 
he  does  not,  the  carrier  may  unload  the  timber  in  any  convenient 
place  at  the  wharf,  and  return.  2  Ley*  196.  Trin.  29  Car,  2r 
B.  R.  Virtue  v.  Bird, 

5,  Where  upon  payment  and  receipt  of  money  a  m^  is  to  do  (b  or 
fo,  it  was  held 'that  a  tender  is  as  much  as  an  actual  payment.  Per 
Holt,  Ch.  J.  6  Alod.  33*  Mich.  2  Ann.  B.  R«  in  cafe  of  Squire  v. 
trrevel  cites  Sti.  [461]  London  v.  Craven,  and  faid  that  the  au*; 
thorities  have  been  fo  ever  fince. 

6.  Devlfe  of  lands  to  truftees,  to  the  ufe  of  plaintiff  and  bis  heirs 
malcy  in  cafe  plaintiff's  father  fettle  2  thirds  ojthf^.  e^ate  which  was 

r  ^Si  "]  p^^^^  on  pieiintiff*s  father  on  hi$  marriage  i  and  in  default  thereof^ 
or  in  cafe  of  plaintifPs  death  without  iflue,  truftees  to  hold  the 
lands  to  their  own  ufe.  PlaintifPs  father  by  will  devifes  all  his  lands^ 
heing  6000  /.  per  ann.  charged  with  30,000  /•  debtSy  to  his  fon  fh^ 
plaintiff  for  lifcy  remainder  to  his  firjl  l^c.Jon  in  tail  male*  This  is 
k  gooa  performance  of  the  condition,  ycrn.  19.  pi.  73.  Michi, 
1682.  Popham  V,  Bampfield  &  al*.  • 


(U.  a)  Condition  broke.    What  a6t  fliall  be  faid  % 
Forfeiture.    [Doing  his  Endeavours^  or  putting  in 
another  s  Power  to  perfeB  it  &c.  pi.  i,  .2>  (2)1 
!)'?  ^'''       3>  4-]    *  [%^>'  Enjoyments  pi.  6.  &cO 

Cro.  J.  74»  [i.  T  F  there  be  le/Tee  for  years,  upon  condition  not  to  devife  it  to 
75»  pi.  4.  1  2siy  body,  but  only  to  his  Jons  or  daughters,  and  he  devifes  it 

HortoB^  *  '^  ^Ji^^^i^ry  and  dies,  and  his  executor  never  confents  to  the  devife, 

s.  c.  the  yet  this  is  a  forfeiture,  becaufe  he  hath  done  all  that  was  in  his 

condition  power  to  pafs  it  by  the  will ;  and  this  puts  it  in  the  power  of  an 

ke  AouW  executor  to  execute  it.  Trin.  3  Jac.  B.  R.  between  Burton  and 

jiDt  alien  to  HoTtony  by  three  againft  one.] 

any  bcHdes 

Jiis  children.  Lefle«  devifed  ^rt  of  the  term  to  H.  his  fon  a^tcr  the  death  of  his  wjfe^  and  nyi^e  two 
firangers  executors  and  died.  Three  juiHces  held,  that  it  >y'as  ^ot  ao;^  bieach  of  the  condicioo,  bit 
'WiUiams  J.  e  contra ;  for  they  faid  that  this  was  not  a  devife  to  the  wife  By  implication,  for  if  fo  it 
w  ould  make  a  forfeiture  of  the  cftate  $  and  this  devife  tu  the  fon,  after  the  death  of  the  febe,  is  only 
a  demonftration  when  his  eftate  (hall  commence,  and  th^  executors  inay  well  hav(  it  in  the  interim^ 
and  a  difibrence  was  taken  between  a  devife  to  the  heir  after  thedeath  oi  the  wife,  and  this  devife  to 
the  fon  after  the  death  of  the  wife,  as  to  her  taking  an  cftate  by  implication,  and  cited  13.  H*  7.  But 
they  held,  that  if  the  devife  be  allowed  to  be  to  tite  feme  by  implication,  although  the  executor  never 
afTented  thereto,  yet  it  is  a  breach  of  the  conditioa  ;  for  he  thereby  made  an  alienation ;  and  the  non- 
confenting  of  t  (Granger  (hall  not  take  away  the  advantage  which  the  le(ror  had  by  this  ad.  So  it  waa 
;efolvcd  u  the  lord  Borough*  cafe  in  this  paint* 

4  [a-  5^ 


f  ai.  $9  if  fuch  Icflec  devifes  the  term  to  bis  executor  for  payment  f 
^  his  debtsy  (as  it  fcems  it  is  to  be  intended  jtomake  the  deWfc*^®**4»9- 
void)  though  this  devife  is  void,  becaufe  the  law  had  vefted  it  in  ^-*v*^ 
him  for  the  (*)  fame  caufe,  vet  in  as  much  as  he  hath  done  his  en-^ 
doFDour  to  pafs  it  by  the  devife^  this  is  a  forfeiture.     Trin.  3  Jac. 
B.  R.  in  Burton  and  Norton  s  cafe^  held  by  three.] 

[(2)*  [<$dj  if  leflee  for  years,  upon  condition  mt  to  alien  without «  cra.  C 
tbi  ajfent  of  the  leiTor,  makes  his  executor,  and  devifes  it  to  him,  8x5,  Sif. 
and  the  executor  enters  generally^  the  teftator  not  being  indebted  to P**  \\^ 
any  body,  this  is  a  forfeiture  of  the  condition.    P.  43  £X  B.  R.  only  meii-' 
between  *  Dumpere  and  Simms  agreed  per  Curiam.  ]  cioned  o4'«v 

whether  tk*« 
executor  by  entering  generally  ihail  be  in  as  legatory,  becaufe  then  clearly  by  th?  irvifc  the  conJiti.>« 

is  broken;  and  Gawdy  J.  f«id,  that  Ke  ihall,  but  the  other  juftices  fa*d  nothing  to  that  point. -^ 

)$  Rep.  1 19  b:  S.  C.  but  not  S.  P.— -*-Sce  dtvife  (D.  a)  pi.  3.  lord  Wlndfor's  cafe 8.  P.  adjudged 

a  forfeiture  and  breach  of  the  condition,  becaufe  the  general  entry  fliall  be  intended  as  devifed ;  citsl 
Atg,  Mo.  351-  pi.  470.  and  f  cnner  J.  faid  it  was  true,  and  fo  adjudged  to  his  knowledge  %o  £iic«|«i« 
Boroughs  V.  Ld.  Windfor. 

[3.  If  there  be  a  grantee  of  a  reverfton^  upon  condition  mt  to 
grant  it  over  to  y.  S.  and  he  grants  the  revcrfion  to  J.  S.  by  his 
deed,  though  the  lej/ee  never  attorns^  yet  this  is  a  forfeiture,  be- 
caufe he  hath  done  his  endeavour  to  grant  it,  and  put  it  in  the  ' 
power  of  a  ftranger  to  pcrfeft  it.  Tr.  3  Jac.  B.  R.  in  Burton  and 
HortirCs  copy  per  three.] 

[4.  If  IciTce  for  years  covenants  not  to  ajfign  it^  by  which  it  may  f  ic6  f 
come  to  y,  S.  and  obliges  himfelf  to  perform  covenants,  and  after 
he  ajfsgns  it  to  y.  Z).  this  breaks  the  condi:ion,  in  as  much  as  by 
the  means  it  may  come  to  J.  S.  Tr.  13  Ja.  B.  between  Cumin  and 
Jlichardfony  per  Curiam.] 

[5.  If  the  condition  of  an  obligation  be,  that  he  (hall  not  be  taA"  Hob.  joi, 
ing  and  ajftfiing  to  E,  in  any  a£fion  to  be  projecuted  againji  L,  tbep\  3S3.S.C. 
obligor  [obligee]  and  after  the  obligor  joins  tna  writ  of  error  with  £.  Jhe  apparet* 
and  another  againji  L,  upon  a  judgment  in  trefpals  a;rainft  them  ccndiOoai 
three,  which  is  apparently  erroneous  \  this  is  not  any  breach  of  the  that  lie 
condition,  for  this  is  not  properly  an  adlion,  but  a  lliit  to  difcharge  ^°y^^  ?•* 
himfelf  of  a  tortious  judgment,  in  which  they  ought  all  to  join.  i^*iny*jJia 
H.  17  Ja.  B.  between  Lambe  and  Tomfony  dubitatur.j  proper  f«ict 

agaiaft  the 

plaintiff';  and  adjudg'd  to  be  no  breach. Hutt.  40.  S.  C.  adjudged  accosdiogly}  and  if  he  vodll 

have  retrained  him  from  joining  in  a  writ  jf  error,  it  ought  to  have  been  prccilely  contained  in  tbft 
condition,  jnd  fhall  not  be  taken  by  a  large  expoiitiun  to  make  a  forfeiture  of  an  9bligationp  by  a  (<» 
neral  and  ainbigaous  fenic. 

[6.  If  a  man  leafes  for  years,  and  covenants  with  dielcflce,  that  Jo.  760,  pU 
he  fhall  enjoy  it  without  any  lawful  interruption  by  the  leffor^  or  any  ^„*j^5*  t^* 
claiming  under  him^  and  alfo  covenants  that  the  hnAjhall  remain  ^w^iordm^jly  | 
continue  to  the  lejfee  and  his  ajjigm^  of  the  clear  yrarly  value  of  20  5.  but  if  a 
^ver  ail  reprizes  during  the  term^  and  after  the  lejffhr  enters  upon  the  ^"u*^  .^ 

leflee,  andoufts  him  tortioufls^  and  takes  the  profits  for  Jeveral  years^\^j^  ^nit\iA 
fo  that  it  does  not  continue  to  the  leflee  of  any  value,  for  [becaufv:]  it  had  bsca 
tfaelefibr  took  profits,  he  hath  broke  his  covenant ^  for  though  the  ^^'**^'****' 
lefliee  may  have  an  action  for  the  interruption  upon  another  cove- 
nan^  yet  by  the  ipecial  words  he  hath  covenanted^  that  the  land 

ib.Jl 


is^ 


<£onbtt^tf. 


(hall  continue  to  the  leflee  of  fuch  a  value,  and  To  the  Ifffee  may  hdve 
bis  aSfim  upon  one  covenant  or  the  other ;  and  it  ihall  not  be  intended^ 
that  the  covenant  was  made  to  the  intent  to  warrant  the  land  to  be 
of  this  value  generally^  and  not  ^o  the  leflee,  wherr  it  is  exprefly 
covenanted,  that  it  ihall  continue  to  the  lefTee  of  this  value*    Trin* 
II  Car.  B.  R.  between  Cave  and  Brookjbyy  adjudged  upon  de- 
murrer per  totam  Curiam^  except  Brampfton,  who  doubted  thereof  ;* 
but  there  the  firft  covenant  did  not  appear  in  the  pleading,  for  thi^ 
was  not  pleaded  $  but  the  court,  ut  fupra,  delivered  their  opinion 
as  if  it  had  been  pleaded.     Intratur.  P.  ii  Car.  Rot;  265.] 
Itwasagreed      *^,  If  A*  leafes  lands  tcT  B.  for  years  by  indenture,^  and  covenants' 
^^/^''j^^that  B.  fhall  enjoy  the  hnd peaceably  and  quietly  to  his  oWn  ufe,  ac- 
«oH.7.  II.  cording  to  the  intent  of  the  indenture,*  without  any  lawful  impedi^ 
mn6^e.E.'i,ment^  fuit,  difturbance,  eje<Slion,  contradiction,  moleftation,  charge^ 
i^ffc  *'w>*'*^  incumbrance,  or  denial  of  the  faid  A.  and  after  yf:  enters  upon  B; 
his  UiYcc  he  ^^^  dijJurbs  him  in  the  taking  of  the  profits^  withdut  any  lawful  title^ 
may  have     but  OS  a  trefpajfor^  this  is  not  any  breach  of  the  covenant,  becaufe 
»€^ion  of  CO- it  js  exprcfly  limited  that  he  (hall  enjoy  it  without  any  lawful  dif*' 
*"  '        turbance  y  and  fo  ^idifiurbance  by  tori  is  out  of  the  covenahti    Mich. 
II  Car.  B.  R.  between  Davie  and  Sacheverely  per  Curiam,  ad- 
fm^^j^,^^^  judged  upon  a  demurrer,  in  an  action  of  debt  upon  an  obligation,' 
•  F0L430.  (*)  the  condition  thereof  was  for  the  performance  of  the  covenants 
C^-v-^i-J  of  an  indenture.    Intratur,  iiCar.  B.  R.  Rot.  437.] 
Vtlv,  2i6.       [8.  If  the  condition  of  an  obligation  be  tofave  the  obligee  harmlefs 
Doughty  V.  of  and  concerning  the  will  of  %  S,  and  of  all  legacies  given  by  the 
lays^dic    V^"*^  ^'''»  ^"^  ^^^^  heisfued  tn  chancery  as  admnijlrator^  and  there 
court  after   conjirained  to  pay  a  legacy  due  by  the  fame  will',  this  is  a  *  breach  of 
greatdcbate,  the  condition,  though  the  fuit  and  decree  be  in  a  court  of  equity^ 
Stepufltiff  M-  ^^'  J*'  ^-  ^*  between  Dowtie  and  Fawne,    per  Curiam.] 

upon  the 

matter  of  pleading.         BrownU  1 17.  S.  C.  but  is  only  a  tranHation  of  Yely^        %  BnlA*  i$«  S.  C% 

adjudged  againft  the  plaintifFon  the  point  of  pleading. 

[9.  If  the  parfon  aflumes  to  the  parifliioners,  in  confideration 

&c.  that  he  (hall  be  difcharged  of  the  tithes  of  the  landsy  and  after 

Jues  him  in  the  ecclejtajiical  court  for  his  tithes  j  this  fuit,  tho'  he 

does  not  there  compel  him  to  pay  the  tithes,  is  a  breach  of  the 

afTumpfit.     M.  10  Ja,  B.  R.  between  Brown  and  Kinman.'] 

[10.  \{  lejfee  for  years  affigns  it  to  f,  S*  and  after  ajjigns  it  to 
y»  D,  and  covenants  with  j,  D.  that  he  is  pojfejfed  of  the  term,  and 
that  y.  D.  Jhall  enjoy  it,  and  (hall  be  (aved  harmlefs  of  all  incum- 
brances done  by  bim ;  ihcfirji  ajjignment  is  not  any  breach  of  the 
covenant  before  entry  made  by  J,  S.  nor  any  difturbance  of  the 
pofleilion  of  J.  D.   M.  8  Ja«  B.  between  Lamme  and  Sir  Lewis 
Trejham  per  Curiam.] 
Hob.  35.  in      [ 1 1.  If  the  leflbr  covenants  with  his  leffce  for  years,  that  \t  Jhall 
dtcd^'^'^'  i^  lawful  for  the  defjee  peaceably  ^c.  to  enjoy  the  land,  and  after 
Cro.E.344.  the  leffor  enters  tortiotifly  upon  the  lefiee,  and  oujls  him\  this  is  a 
pi.  15.  Co-  breach  of  the  covenant,  for  the  intent  was,  that  he  ihould  enjoy  it 
"^^fjj"^^*^*^*.^^  without  the  interruption  of  the  leflbr.     H.  39  Eliz.  B.  R.  Core^s 
xhi^pUnuff  cafe  adjudged.     So  it  would  have  been,  tbo'  the  word  (peaceably) 

hac) 


had  tut  hten  iuttbin  tbt  ctvtnant.    Hob.,  49.  aoH.  7.  12.  6  £.  «ithoat  «- 
3.  4-J 


gument. 
—-Sec 
(R.  t)  pi.  4.  S.  C« 

[12.  [So]  if  the  leflbr  covenants  withhislefleey  that  he /5^i7  have  3Le.4^.pL 
and  enjoy  the  land  quietly  and  peaeablf  without  eviSfion  and  inter-  9^- 1-  ^* 
ruption  of  any  perfony  and  after  zjtranger  enters  by  forty  yet  this  is  a  ^i^^,  ^^^^ ' 
breach  of  the  condition,    becaufe  the  covenant  is,  that  he  (hall  pear.— i-. 
not  be  interrupted  in  his  pofleffion,     D.  i6.  El.  328.  8.  [Mount-  f;  ^*  «'"«^ 
ford  V.  Cattfcy.j  ^^'}J£,t. 

be  approved* 
-^— S.  C.  cttcd  Godb.  48.— S.  C.  cited  by  Vaughan  Oh.  J.  Vaugh.  no.  and  fays  this  cafe  is  not' 
cxprefsly  denied  in  Ffl*ex  and  Tifdalc*«  cafr,  Hob.  35. — -— ^.  C.  cited  2  Vent.  61.  and  faid,  that  it 
fecms  to  go  upon  the  words  of  abfque  interraptjone  alicujus,  and  cited  Cro.  J.  425.  [pi.  10.  Pafcb.- 
1 5.  Jac.  B.  R.  Brooking  v,  Cham.],  where  the  promife  was  to  enjoy  without  the  interruption  of  any 
peribn,  and  yet  held  that  a  title  ought  to  be  fet  forth.-— When  a  man  covenants,  that  his  len*ee  /haU' 
enjoy  hit  term  againft  all  men,  he  does  neither  expreGIy  covenant  for  his  enjoyment  agjinft  rx>rtiott« 
i£tSf  nor  does  the  law  fo  interpret  his  covenant  j  To  where  the  leflfor  covenanted  that  lefTee  Aould  en- 
joy againft  his  afligns,  he  does  not  covenant  exprcfsly  againtl  the  tortious  ads,  nor  ought  the  law  tm 
interpret,  that  he  d-jes  any  more  than  in  the  other  cafe  3  per  Vaughan  Ch.  J.  Vaujh.  123.  Pafch.  ai 
Car.  2.  C,  B.  in  cafe  of  Hayes  v.  Blckerftaff. 

[13.  So  if  the  covenant  be,  that  the  l^t^or  JhaH fave  harmlefs  tie  Cro.  e. aw, 
lejfee^  concerning  the  premijfes  and  profits  thereof  to  be  received,  p^'^P*'*" 
againjl  J.  S.  parfon  of  D.     If  J.  S,  dfter  ejeSls  the  lejfee  without  MipL/s,c, 
titUy   the  covenant  is  broke.    Hobart's  reports  49.  cites  H.  3o«nB.R.foc 
El.  Fojlet's  cafe  adjudged.]  ^^^^.^ 

to  fave  them 
iiarmlefs  agalnft  a  perfan  certain,  he  ought  to  defend  him  againft  the  cntiy  of  that  perfon,  be  it  by 
droit  or  tort,  for  he  is  damnified  if  he  be  dilturbcd,  though  by  wrong,  as  2  E.  4.  1%.  But  if  tiie  co«. 
vcnant  had  been  to  fave  him  harmlefs  againft  all  perfons,  there  it  ftall  be  taken  for  a  lawful  entry  or' 
eviction  ;  and  the  words  (to  fave  harmlefs)  amounts  t3  more  than  a  warranty,  for  that  is  forlawfo^ 
titiea ;  But  here  is  to  be  intended,  that  J.  8.  had  gK>d  title,  for  it  is  alleged  that  he  is  parfon,  and  thit 
js  of  the  redory,  and  that  he  entied  and  let  it,  by  which  it  ihall  be  intended  he  had  intereft,  and  it  was 
adjudged  for  the  plaintiff.— —Ow.  100.  S.  C.  adjudged  for  the  plaintiff.  Le.  324.  p|,  ^^g. 

6.  C.  adjudgM  for  the  plaintiff.— Hob.  35.  in  pi.  59  cites  S.  C.  as  adjudged  that  the  covenant  was 
broke  for  two  reafons  j  one  was  becaufe  it  was  to  fave  harmlefs  for  the  receipt  of  the  profits,  *  and  the 
other  becaufe  it  was  againft  a  perfon  certain;  bath  which  did  import  that  they  ihould  receive  no  harm 
by  that  perfon  touching  the  profit.^        S.  C.  cited  Vaugh.  127, 128.  by  Vaughan  Ch.  J** 

[14.  [So"]  if  the  leflbr  covenants  with  his  leiTee,  that  hi  Jbould^^^»i^is> 
have^  occupy^  and  enjoy  the  land  demifed,  and  after  zjtranger  enters  Jj.  J|*  j'£: 
by  tort  J  and  ejects  him^  this  is  not  any  breach  of  the  covenant,  for  Mo.S6i!^ 
the  law  will  not  conftrue  this  covenant  to  extend  to  tortious  a^s^  with^^  "S3.  Hili.^ 
out  an  exbrefs  covenant.     Hobart's  reports,  TifJel  and  Sir  TVilliam  ^^Jf^'f'P* 

z^/r  o"^j'jJl  s:         *       J  .refolvedihat 

EJJex^  48.  adjudged.]  he  ought  to 

(hew  \  ride 
in  the  ftranger,  otherwife  it  is  where  it  is  alleged  in  leflnr  himfelf ;  and  another  diverfity  was 
taken  between  a  covenant  implied,  as  in  the  words  of  the  demife,  &c.  and  a  covenant  exprefs,  as  that 
he  Oiall  fave  harmlefs,  and  that  jeflee  ihall  enjoy  the  lands,  &c.  for  in  the  firft  cafe  the  covenant  is 
not  broken  by  the  entry  of  a  fti  anger,  unlefs  the  entry  be  by  title,  which  amounts  to  an  evidion  of 
the  term.  Biit  upon  a  covenant  exprefs,  the  leffor  is  bound  to  defend  the  land  a^.iinft  the  entry  of 
jny  man,  and  judgment  for  the  defendant.— ^*Browal.  13.  S.  C.  adjudged  for  the  defendant,  becaulb 
the  breach  was  naught.  ■  ■  3  BuJft.  204.  S.  C.  fays  it  was  laid  that  he  did  enter,  and  cpnatus  fuit  to 
take  the  poffefiion,  and  they  ditlurbcd  him  and  put  him  out.  Coke  Ch.  J.  faid,  that 'this  covenant 
fh2ll  be  againft  ail  men  ;  and  fo  without  further  debate  the  court  held,  that  here  was  a  clear  breach 
of  covenant,  and  judgment  was  entred  for  the  plaintifi^  Roll.  Rep.  397.  pi.  23.  S.  C.  according 
ID  3  Bnlft.  and  judgment  accordingly  for  the  plaintiff.— Vaugh.  120.  S.  C.  cittd  by  Vaughan  Ch.  [• 
faid  it  was  adjudged,  that  the  inteimpVon  muft  be  legal  or  an  i^on  of  covenant  wUI  not  l)e,  becauf« 
there  is  remedy  againft  the  intcrruptor.— But  ii  he  be  bound  to  warrant  the  land,  &c»  the  bond  is  not 

forfeited 


15S  ^nit&m 

Ibrftited  unleTs  the  oblisee  beimpleftded,  and  then  the  oUigor  muft  be  read}  to  warrant*  Cot  IXlti 
394*  a* 

Mo.«59,  [15.  [So]  if  the  leflbr  covenants  with  his  leflce  for  years,  that 
5^c7n'  '^^  quietly  and  peaceably  Jhall  enjoy  the  Iand>  without  the  impediment 
c,  B.  ad-  o^  di/iurbance  of  the  lejjir  &c,  and  after  the  leflbr  exhibited  a  bill 
iudg'd  in  chancery  againft  the  lelTee,  fuppoftng  this  leafe  was  made  in  truft 
JinSn^-/^''  r^rrj/«  purpojesy  but  there  it  is  decreed  againft  the  leflbr  5  this 
Srttfc  It  wa$  is  not  any  breach  of  the  covenant^  becaufe  the  chancery  bath  nothing 
a  fail  of  to  do  to  meddle  with  the  pojfejfionj  but  only  with  cheperfon,  and  this 
3f«  c"^-^*^  ftands  with  the  covenant,  fcilicqt^  the  truft.  Tr.  la/ac.  bc^ 
moA  law.    tween  SeWy  and  Shufe  adjudged^ 

«»^BrownL 

•3.  S  C.  adjudged  fbr  the  defendant.*— -Ra^m.  3? f .  S.  C.  c!ted  By  Raymond  J.  Arg-  and  faya^ 
that  by  the  record  ttfelf  in  Winch's  Entries,  I16.  it  appears  that  judgment  was  given  for  the  plaintifl) 
and  Winch  was  one  of  the  judges  that  gave  the  judgment,  for  this  was  1 1  Jac.  and  he  wks  madejudge 
9  Jac.  and  fo  he  fliould  know  better  than  any  of  thofe  who  report  the  calei  non^  of  which  then  at« 
tended  the  court  of  C.  B.  but  Brownlowj  and  this  judgment  is  entrcd  not  in  Uisj  but  in  WaUcr*tf 


•  BrownL  |6.  If  a  nuui  devijes  lands  upon  conditionj  that  if  ht  does  ndt  per^ 
7  Jac.  c!  B.'  ^''  ^^'  executors  eft.  to  take  the  goods  that  then  were  in  the  houfe^ 
WilHrr  V.     the  eftate  ihould  be  void  &c.  A  denial  by  parol  is  not  any  breach  of 


•  Foi.  431-  (*)  permit  them  to  take  or  carry  the  fame  goods  according  to  the 

^■— v*"^  provifo.    Co.  8.  Francis  91.  refolved.J 

|.utw.  813. 

Trin.  11  W.  3.  C  B.  all  the  court  were  of  opinioni  that  the  principal  cafe  of  Francis  la  good  laW| 

kttt  It  was  cited  there  on  the  poiat  of  Diotice. 

[17.  If  A,  and  B*  are  executors  of  C  who  was  a  freeman  of^ 
London,  and  A.  upon  the  marriage  of  £1  the  daughter  of  £; 
covenants  with  F»  who  is  to  marry  with  E.  that  it  Jhould  be  lawful 
for  the  aforefaid  F.  from  time  to  time  after  the  marriage  aforefai/y  t9 
fee  and  inquire  into  all  fuch  accounts  as  Jhould  concern  the  tjlate  ofCt 
ihe  teftatory  by  which  he  may  fee  what  money  became  due  to  be 
paid  to  E.  In  this  cafe,  if  B.  the  other  executor  hath  any  accounts 
C  '59  3  '^bich  concern  the  faid  eflate  of  the  teftator,  and  F,  requires  Ai  and 
B.  to  fee  and  feafch  the  faid  accounts^  and  B*  refufes  to  permit  him 
to  do  It,  but  A.  fays  he  does  not  deny  to  do  it,  yet  A<  hath  brokei 
the  covenant,  for  by  this  covenant  he  hath  undertaken  for  B.  and 
all  other  ftrangers,  who  have  any  fuch.  accounts^  that  they  will 
permit  F.  to  fee  and  fearch  for  the  caufe  ai'orefaid,  by  force  of  the 
words  of  the  covenant,  that  it  Jhould  be  lawful  for  the  aforefaid  F* 
Hill.  8  Car.  B.  R.  between  Robarts  ana  WiUamdt  adjudged  per 
Curiam,  upon  demurrer.     Intratur  Mich.  8  Car.  Rot.  492.] 

18.  Feoffment  to  hisfon  and  heir  apparent  is  no  alienation  within 
the  condition.     Arg.  2.  Le.  82.  in  pi.  no.  cites  46  b.  3. 
■  19.  If  a  parfon  tnakes  a  leafe  for  years,  and  then  reftgns^  it  is  a 

breach  of  covenant*    Hob,  35.  pi.  39.  in  cafe  of  Tifdale  v.  EiTex 
cites  r2H.  4.  3. 

20.  Debt  againft  executors  upon  obligation  with  condition  that 
if  the  tcjlator  of  the  defendants  did  his  endeavour  to  iolle^l  10  /.  rent 

for^ 


for  the  plaintiff' of  his  manor  ofD*  and  to  nnder  account  of  it  next 
IVhitfontide^  and  of  this  make  gree  to  the  plaintiff^  that  then  &c.  and 

Jaid  that  the  teftator  did  his  endeavour  to  collet  the  rent,  and  that  the 
teftator  dledfuch  a  day  before  IVhitfontide  &c.  and  the  plaintiff'  faid 
that  he  did  not  do  his  endeavour  \  and  fo  fee  that  this  fufHces  for  all, 
for  if  he  cannot  receive  it,  he  cannot  render  account  thereof,  nor 
pay  the  arrears.    Br.  Conditions,  pi.  92.  cites  38  H.  6.  2.  3. 

21.  Condition  of  a  leafe  was,   that  if  he  alien  to  any  perfon  An*  *o'^ 
during  his  life,  the  leflbr  may  enter  j  leflbe  devifes  it  to  another,  ^^^''^^  *V* 
this  does  not  take^efFe£l  in  his  life,  but  has  an  inception  in  his  life.  rorj.  who ac- 
Per  Dod.  Roll.  R.  214.  cites  D.  45.  b.  31  H.  8.  [pi.  3.  Parry  v.  ceptcd  it 
Harbert,  and  it  feemM  to  Brook  and  Hales,  mafter  of  tlie  rolls,  ^'"^y '^^  "\ 

X        .  r    r  '  -%  ecutors-  ani 

that  It  was  a  forfeiture.  J  not  as  de- 

vifecs,  yet  It 
wat  h«ld  a  hreachy  becanfe  he  did  what  he  could  to  have  devifed  the  land.  3  Le.  67.  pi.  loo*  Hill* 
X9  £l!z.  C.  D..  Anon.  '        '   4  Lc.  5.  pL  20.    Parry  v.  Herbert.  S.  C.  in  toddexn  verbis. 

22.  Condition  that  he,   his  executors,  or  afftgns,  Jhall  not  alien  9'"-  ^*  *^' 
without  confent  of  leffor.  B.  died  inteftate,  his  admintjirator  alien'd  Ji""  ^™' 
without  leave }  per  Periam  J.  the  adminiftrator  is  not  within  thcadudgV  ' 
penalty,  for  he  is  not  in  merely  by  the  party,  but  by  the  ordinary  j  that  the 
and  per  Mead  and  Periam  J.  if  a  leafe  for  years  upon  fuch  a  con-  ^°"'^^f»<'n 
dition  be  extended  upon  a  recognizance,  'tis  not  an  alienation  againft  J^'the^aa'  * 
the  condition;  but  if  feme  leffee  for  years  on  fuch  condition  takes  minittraior 
hufiand,  and  dies,  die  hufband  is  within  the  danger  of  the  condition,  i«an«^ignce 
for  he  is  affignee.     If  the  king  grant  to  a  fubjedt  bona  &  catalla  '"  '^\ndf ' 
felonum,  and  leiTee  for  years  on  fuch  a  condition  is  outlawed,  upon  ix-^.^ii-ft^ 
which  the  patentee  enters;  now  per  Periam  J.  the  patentee  is  not  |m*ip»ecev. 
bound  by  the  condition,  but  Mead  J.  contra,  for  the  condition  heW^a'cttwS- 
ihall  go  with  the  land.    Le.  3.  pi.  6.  Mich.  25  k  26  EliZr'  C,  B.  ingiy  by  3  ^ 
Moor  V.  Farrand.  juii.ccs, 

but  the 
other  e  contn. 

23.  Donee  on  condition  not  to  alien  has  iflue  2  daughters;  one  Cro.  E.  35. 
Uvies  a  fine  fur  conufance  &c.  Come  cet^to-the  other.  Adjudged  jJ^'^T^Trel 
a  forfeiture.    Le  292.  pi  400.  Mich.  26&  27  Eliz.  B*  R.  Anon,  ▼ithin.s.c. 

the  daugho 
ttn  had  UTue  a  fons  and  die,  and  ont  of  the  fons  dlicontinuea  the  lasd ;  and  held  a  breach  of  the  c0tt« 
dlcion. 

24.  Leafe  for  60  years,   and  fo  from  60  to  60  without  rent,  3  Le.  182. 
amounts  to  an  alienation.    2  Le.  »2.  pi.  1 10.  Mich.  29  £liz.  B.  R.  g';^^^-  ^ 

I^arge's  cafe.  The  word 

alinatlon, 
-  tn  conditional  eftatea  among  fubjefts  extends  not  to  a  1eafe/ef  21  years  or  a  life ;  Sot  }2tx  ttim  graniei 
if  ordinary  and  reafonabie  hs  fome  think.    Jenk.  275.  pL  97. 

^5.  A.  was  bound  not  to  alien  fuch  a  manor.    Alienation  of  ^;:/  [  r6o  ] 
mcr€  parcel  of  it,  is  a  breach.    Arg.  2  Le.  83.  pi.  110.  Mich.  29 
£liz.  in  Large's  cafe. 

a6.  Entring  into  afiatute  to  the  value  of  the  larJ  may  be  con-  5  U.  183. 
ftrued  alienation  witiun  the  intent  of  a  will.     Per  lot.  Cur.  2  Le.  **•  ^* 
83.  pi.  no.  Mich.  29£li%«  B«  R.  in  Large's  cafe. 

Vol..  V.  N  a;.  A 
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Cro. ?.  )3i.  27.  A  leafe  was  made  for  years,  upon  conditioh  net  U  dtoife  [Jlt^ 
pl.  8.  Berry  j^  j  the  landj  or  ajjjign  9ver  bis  term^  and  by  his  will  be  devtfed  itt 
s*.  c^S'  Gawdy,  Fenncr  and  Clench  held  clearly,  that  the  condition  was 
the  condi-  broken  >  for  by  this  devife  the  term  is  difpofed  by  his  gift,  which  it 
*h"  Y  k^'  ^^  alienation^  and  is  as  ftrong  as  any  other  alienation.  But  Pop* 
hu  wcu!*  *»^  delivered  no  opinion.  Cro-  E.  330.  pl.  6.  Trin.  36  EUz.  B.  R* 
ton  or  af.    Barry  v.  Stanton. 

fiSnecS|  ds- 

mife  the  lands  more  than  from  year  to  year,  thea  the  leafe  to  beVMd ;  and  he  deViibd'  it  to  his  ton  who 
entered  by  aflenc  of  the  executory  and  all  the  jufticca  held  it  a  breach  |  for  a  coodition  fliall  not  bb 
taken  fo  llri6Uy,  that  it  fliall  be  according  to  the  precife  Atordsy  and  if  the  meaaing  be  broken^  it  it  t 
breach  of  the  condition^  and  judgment  accordingly.— —Gould(b«  1 14.  pl,  t^*  Cole  v.  Taantoo^ 
S.  C.  held  a  breach.— —Ow.  14, 15.  Taunton*s  cafe,  S.  C.  refolved,  that  rigore  juris  this  is  a  breach^ 
yet  it  was  faid  that  it  wai  vei^  hard,  according  Co  eqaityi  tffiit  the  eftate  fhottid  be  loft }  for  he  intended 
by  his  will  to  prefer  his  youngeft  fon  10  whom  he  derifed  it,  and  not  to  break  tha  condiiiony  aad  did 
jiot  chink  that  it  was  any  breach  of  it,  and  for  this  caufe  fame  doubt  was  made  of  the  cafe ;  but  after- 
wards judgment  was  given  as  aforefaid.— — ^Poph.  loS.  S.  C.  adjudged  per  lot*  Cur»  ■  S^  P*  by 
Rhodes  J.  Gouldlb.  49.  in  pl.  10^      ■  ■  S.  C^  oited  0.45.  b.  Maig.  pl.  f* 

T>*  1 51.  a.  28.  Debt  upon  obligation  for  perfoxttiance  of  covonants^  one  wasy 
4  &  5  P^  *'  ^**''  '*^  '?^'»  ¥^  executors  or  ajjigns^  ner  any  ether  ube  JbaO  have 
M.  Anon,  the  eftate^  or  intereft  in  the  term^  or  any  part  thereof^  flxM  net  alien 
5.  P.  and  3  their  eftate  without  licence  of  the  leffor^  hut  only  to  bts  wife  or  chil^ 
llhat^hi*^^-'  ^^^^  •  ^*^  '^'  devifeth  it  to  bis  wifcy  and  makes  her  executrix^  who 
\  ftraint  was  enters  OS  legatee^  and  takes  bujband^  and  they  alien  the  eftate^  It  was 
not  deter-  the  opinion  of  3  juftices  the  covenant  was  broken,  for  the  wife  is 
Se*Uafc^be-  ""^^^raincd  from  aliening  by  exprefs  words,  for  it  extendi  to  the 
ing  gVaated  lefiee  and  his  affigns,  and  flie  is  affignee.  But  Walmfley  doubted, 
bythelef.  becaufeihe  is  not  within  the  words,  for  fhe  cannot  alien  to  her- 
iee seaeco-  f^jf^    Cfo.  E.  757.  pL  24.  Pafch.  42.  Eliz.  C.  R.    ThomhiU  V. 

tors  to  one     w^.  #  ^#     »  •  -t 

ofhisfons,    Iving. 

and  fo  he 

could  not  grant  it  over  without  licence ;  but  Stamford  and  Catlia  held  that  he  might,  for  that  the  ie« 

ftraint  was  determined.  S.  C.  cited  4  Rep.  lao.  B.  by  the  itporter,  who  fisems  Co  approve  wfcBe 

•pillion  of  Stamford  and  CatUn  as  law. 

29.  Leflee  for  years  upon  condition  ^zt  if  he  denufed  the  fre^ 
miffes^  or  any  part  thereof,  for  more  than  one  year^  then  the  le£or^ 
isc,  might  enter  I  he  did  not  leaie  it,  but  be  devifedit  to  his  fon  $  this 
was  held  a  breach  of  the  condition.     Gouldfb.  184.  pl.  142*  Hill. 
43  Eliz.  and  fays  diat  the  cafe  of  31  H.  8. 45.  rules  the  law  in  tUs 
cai'e ;  for  a  devife  is  taken  for  a  breach  of  the  condition,  and  dtes 
27  H.  8.  10.  but  the  reporter  adds  a  quxre  if  he  might  not  have 
fufter'd  it  to  come  to  his  fon  as  executor. 
8.  P.  held        30.  Devife  to  A,  in  tail  provided  not  to  alien  otherwife  dian  lo 
bt*^Dai?d^  ^^^^  ^^^  *^  ^^""  ^^  ^^  number  of  years  as  may  be  determmable 
aJa  Waimf-  "P^**  *«  ^^*  ^^  *^^  ^  f^^^""  pcrfons,  &c.  and  in  cafe  of  alie- 
ley,  but      nation  the  remainder  over  to  B.     A.  made  a  leafe  for  1000  years  to 
Warburtoo  J.  S.  who  never  entred;  PeromnesJ.  praeter  Warburton  J.  this  is 
.  CroT r^'et,  ^^  alienation  within  the  provifo  on  which  an  eftate  ma^arife  to  B. 
#a.  pl.  7* '  becaufe  A.  who  made  this  leafe  was  but  tenant  in  tail,  and  then  the 
S*  C«         leafe  is  determinable  on  his  death,  and  (o  the  iflue  is  not  prgudtced ; 
and  it  was  not  the  intent  of  the  devifor  to  reftnin  A.  to  make  1 
leafe  which  fliould  determine  hy  his  death,  becaufe  it  could  not  pre- 
judice the  iifue,  which  was  what  the  dsvifor  was  takii^  care  of ; 

beitdes, 
4 


Conliltlpn^  f6|^ 

beddes,  if  he  had  annexed  an  exprefs  condition,  that  the  tenant  {n 
tail  ibould  not  make  an  eftate  during  his  own  life>  it  would  be  a 
void  condition;  but  Warburton  J.  e  contra.     Mo.  772.  pi.  1067.     " 
Trin.  %  Jac.  C.  B.  Lovice  v,  Goddard. 

3i«  A.  makes  leafe  for  years  to  B.  Lejfee  gives  bond  not  to  alien 
the  faid  terniy  and  in  the  uafe  is  a  condition  n$t  to  affijn  the  leafe 
without  cwdent  pfUjfor\  die  leflbr  gives  him  licence  oy  deed,  and 
upon  this  theleflee  aliens  i  the  hond  is  forfeited.     Jenk»  120.  pi.  41* 

32.  A  manor  was  granted  on  condition  not  to  alien  any  part  by 
which  it  (hould  not  immediately  revert ;  a  grant  of  a  copyhold  was 
not  widiin  it ,  per  Coke  Ch.  J.  Roll*  R.  203.  in  pL  4.  Trint 
13  Jac  B.  R.  cites  D.  17.  El. 

33*  y^v/^^^Tn'^  upon  condition  not  to  alien,  and  ont  releafes  to  ^^^tei 
Ac  other,  *tis  no  breach  of  the  condition  j  per  Hitcbam  Serjeant.  ^y^*y"><*o4 
Win.  3.  Pafch.  19  Jac.  in  cafe  of  Wafe  and  Pretty.  ii's  2  f»i4 

-  *  byWiuchJ* 

ind  HitchaiQy  that  it  makei  ao  decree  for  r^leiTep  is  in  bj  Icilbr,  and  «ite4  Cq«  Utt*  ifL 

34*  Committing  treafon  is  no  breach  of  a  condition  not  to  alien ;  But  per  Ho^ 
per  Jones  J.  Jo.  20.  HilL  20  Jac.  cites  7  £••  D-  M3.  Lord  ^^^  %^'J: 
Arundel's  cafe.  t^iTi:: 

lonyortret, 
loan  aa  alieaafiaUoa  as  well  a«  feoflTineDt.    Jo.  So.  PafiJy.  1  Car.  In  Cam.  $ca««, 

35.  Condition  that  if  A.  oMerve,  fulfil  and  accompR/h  the  loft  will 
"  rfo.  and  ihail  content  and  pay  all  bequefls  and  legacies  according  to 
tbi  intent  and  true  meaning  of  the  laid  laft  will*  B.  was  feifed  of 
lands  in  capite^  and  devijed  them  by  his  lafi  will  to  C.  in  fee^  and 
gives  diverie  legacies,  and  makes  D*  his  executori  and  dies.  4* 
(who  was  heir  at  law)  enters  into  the  third  part  of  the  land.  Per 
three  juftices  this  was  no  forfeiture,  but  per  two  j unices  it  was  a 
forfeiture ;  but  they  made  a  general  certificate  to  chancery,  that 
by  the  opinion  of  the  major  part  it  was  no  forfeiture,  and  fp  it  was 
decreed.   Jo.  265.  Trin.  8  Car.  Egerton  v.  Egerton. 

36.  It  was  (aid,  that  if  UJfee  for  years  covenants  with  the  lejfor 
not  to  ajfign  over  his  term  without  the  leffor^s  confent  in  writings  an4 
atf^erwards  without  fuch  confent  devifes  the  term  to  J.  S.  this  is  not 
a  breach  of  the  covenant ;  for  a  devife  is  not  a  leafe*  Sty.  483. 
Xrin.  1655.  in  cafe  of  Fox  v.  Swann* 

37.  Bond  conditioned  to  perform  covenants,  whereof  one  was 
/#  ripay  money^  if  the  defendant  or  others  Jbouidjue  or  trouble^  charge 
#r  vex  the  plaintiff  as  aaminifirator ',  adjudged,  that  a  fuit  in  equity 
is  a  fuit  wttbin  the  condition^  and  that  whether  the  fuit  be  for  the 
iame  money  or  not^  fo  it  be  againft  him  as  adminiHrator.  2  Keb* 
a88*  pL  63.  Mich.  19  Car.  2  B.  R.  Alhton  v.  Martyn. 

38*  Debt  on  bond  totayfucb  cojls  asjhould  beflated  by  tWQ  ar* 
fcitralocs  by  them  chofen*  Defendant  pleads,  that  npne  were 
{tated.  Plaintiff  replies,  that  defendant  brought  nat  in  his  bill.  De- 
fendant demurred ;  for -though  if -the  defendant  wore  the  caufe  that 
no  award  was  made,  it  was  as  much  a  forfeiture  of  bis  bond  as  not 
SO  perform  it  would  bei  yet  here  there  was  a  precedent  a£t  of  the 
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fUintiPi  nccdTary  viz.  to  chufe  an  arbitrator,  which  he  ought  CO 
have  (hevm  beforls  any  fault  could  be  affigned  in  the  defendant  in 
not  bringing  in  of  his  bill,  and  to  this  the  court  did  incline ;  fod 
*  adiornatur.    Vent.  71.  Pafch.  22  Car.  B.  R.  Baldwav  v.  Oufton^ 

[  162  J  (U.   a.  2)     For  quiet  Enjoyment.     See   (U.  a) 

pL  6.  ice. 

The  WIT-     I.  JJ^EME  recovers  in  dower  againji  leffeg.     -Afterwards  lejfee 
itnty  ex-  .       J^  leafcs  over^  and  covenants  babeniP  kie.  pacifice  gauden^  t^c, 

TJze^^one  ^^^  '*^'  ^^  *^^  ^^''^  ^^  ^^  '*  impeach  i^c.  hut  that  the  affignee  might 
'o>  to  be  done  quietly  have  &c.  the  premiffe&c.  without  any  difturbance  &c.  of 
Vy  the  de-  t^im^  or  iff  any  other  perjonj  and  gave  bond  for  performance.  Re^^ 
Mo*"?*  1.  folv^^  ^®  words  (but  that)  depend  on  the  precedent  matter,  and 
t^. i.e.*  have  relation  to  the  words  (that  the  leffee  had  not  done  any  aft) 
- — Dal.  and  are  not  abfolute  words,  and  judgment  for  defendant.  D.  240. 
^'J^'J^l    pL  44.  Trin.  7  Eliz.  Brought&n  v.  Conway. 

juVd  ac- 

curlingly.         ■  Tenant  fox  autof  vie  leafed  for  2t  ytsn^  and  covenanted,  thtr  lie  had  not  done  an/ 
a£t    but  that  tlie  leflee  may  enjoy  it  doling  the  term.     C«fty  que  vie  dkd  within  the  zi  yran.     Ad-> 
udg*d  that  covenant  does  not  Ue ;  for  the  word  (but)  refers  the  fubfequent  words  to  the  precedent 
word*.    D.  240.  Marg.  pi*  43*  cites  40  £Uz.  B.  R.  Fed  v.  Jer^a. 

1.  A  tar/on  leafed  hts  reRory  ftjr  3  years,  and  covenanted  that 
kffeejhall  have  and  enjoy  it  during  thejaid  term  without  expuUum^  or 
any  thing  done  or  to  he  doneiy  the  Uffor^  and  gave  bond  to  performthe 
laid  covenant;  afterwards,  ^ir  not  reading  of  tho  articlesy  he  was 
deprived  "ipfo  fa^o  by  the  ftatute  of  \2  Eliz.  The  patron  prefented 
another^  who  being  indu&ed  oujiedthe  lejfee.  It  was  the  opinion  of 
sH  the  jufticcs,  that  this  matter  is  not  any  caufe  of  a£kion,  for  the 
leffee  was  not  oufted  by  any  ad  done  by  the  leffor,  but  rather  for 
nonfeafancey  and  fo  out  of  the  compafs  of  the  covenant ;  as  if^  a  man 
be  bound  that  he  ihall  not  do  any  wafte,  permit ve  wafte  is  not 
within  the  danger  of  it.  4  Le.  38,  39.  pi.  104.  Pafch.  19  Eliz.. 
C.  B.  Anon. 

3.  Condition  that  B.  ftiall  enjoy  a  leafe  of  Bl.  Acre  immediately 

after  his  deathy  the  land  being  fown;  the  executors  of  A.  take  the 

corn.     It  was  held  that  it  is  no  forfeiture,  becaufe  by  Jaw  the  corn 

belongs  to  them.    4.  Le.  1.  pi.  i.  Hill.  20  Eliz.  Launton's  cafe. 

S.  C.  cjtcd       ^,  The  leffor  covenanted,  that  the  leffee  fhould  enjoy  without  any 

i!  R?ymT*^  fow^w/  eviction.    Afterwards,  upon  a  fuit  in  chancery  by  a  ftrangcr 

371, 37%.    againft  the  leffor  for  the  land  demifed,  the  chancellor  made  a  de-* 

fays,  that    crce  a^oinjl  the  lejfor^  and  that  the  Jlranger  Jhould  have  the  landi 

could  m^t     ^^"^^  ^J^  ^^^^'i  ^^*  *^  decree  was  not  any  eviilion  i  for  although 

he  diiturhed  in  confcience  It  be  right,  that  the  faid  ftranger  have  the  poffeffion^ 

by  that  fuit  yet  thaj  is  not  by  reafen  of  any  right  in  the  ftranger,  paramou'kit  the 

kiibrf  a'nd   ^'^^  ^^  the.lcffor.    3  Le.  J  I.  pi.  109.  HiU.  20  Eliz.  C.  B.  Anon. 

he  took  It, 

that  fuch  a  fuit  is  not  a  breach  of  covenant  agsinft  iftcombranccs,  becaufe  t  decree  is  noincttmbr«cce 
uprtn  the  land,  but  a  molefUtion  to  the  peifon  j  and  the  law  takes  notice  of  fu  rs  in  chancery,  fcr  a 
fcrbeir^nce  to  fuc  in  chancery  Is  a  good  confidfration  to  ground  an  afTumpfit,  and  of  thit  opir 
»ion  were  the  other  3  jttdgd>.  ■        ■  The  cafe  was,  virgin  affuinffit,  &c.  the  plaintiff  dcciaicdofadif- 
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CMfft  Between  Mm  and  defendant  concerning  a  fiorthti  of  tithes  tti  B,  and  concerning  a  verdidt  againft 
one  M.  T.  for  tS  /.  obtained  by  the  olaintifF  for  the  tithes  of  B.  Mead,,  and  char  the  defendant,  in  . 
confideration  the  plaintiff  would,  at  his  requrd^  acquit  the  faid  Hi»T.  from  the  faid  18  /.  &c.  and  aU 
ittrears  of  tithes,  Sec*  did  promife  to  a/'/aw  the  titbe  bay  of  B*  to  be  the  right  oftbt  plaintiff ^  as  I -long' 
img  t9  the  faid  portion  of  tithti^  and  that  th*?  plA  ntin  from  thenceforth  ihould  quietly  receive  the 
fame  Ivitbout  interruptZon,  and  afll^ned  a  br^ach^  that  che  defendant  did  not  permit  h^m  to  receive 
die  tithes  of  B.  without  any  interruption,  but  in  fuch  a  term  did  prof  fine  two  f nits  iti  the  Excbejutr 
againft  him,  ad  damnum,  ftc.  The  plaintiff  had  a  verdict  and  judgment,  and  upon  a  writ  of  error 
brought,  the  queftion  was.  Whether  a  luit  in  the  Court  of  Equity  is  fuch  a  breach  of  this  agreement, 
as  the  common  law  can  talce  notice  of  it  ?  All  the  judges  held  that  it  was }  for  the  law  tikes  ndcice 
•f  fuch  fuita.    Raym.  370.  Tria.  31  Car.  i.  B.  R.  Hunt  v.  Danvest* 

« 

.5.  B*  grantidtbi  next  avoidance  to  71  and  gaVi  bond  U  T.  that  [  263  ] 
bejhould  enjoy  the  fai^  prefentment  without  any  difturbance  or  claim 
pfthefaid  B,-^S^  releafed  to  B»  his  interejts  in  the  faid  advowfon* 
1  Ke  church  became  void.  A  offered  to  join  with  T.  in  prefentirtg  to 
the  avoiiiance.  It  was  held,  that  the  obligation  was  forfeited,  al- 
though that  B.  had  a  puifne  title  to  it  after  the  obligation  was  en* 
teredtnto.    4Le.  18. pL  62.  Mich.  26£liz.  C*  B.  Bluet's  cafe. 

6.  Condition  to  permit  the  plaintiff  quietly  to  takcy  reap^  and  Godb.  it, 
tarry  away  corn.     Coming  on  the  land  with  ftaves,  and  forbidding  ^  *S^*u^^^ 
him  to  reap  was  adjiidgM  a  breach.    And.  137.  pi.  i88,   Mich,  ^^ingiy^ 

26  &  27  £liz.  Burr  v.  HiggS*  «Qd  feems  xm 

be  S.  C  ""^ 
S  C.  cited  by  Raymond  J.  Arf.  Raym.  371.  Trin.  32  Car.  x*  B.  R« 

7.  B.  fold  lands  to  P.  and  covenanted  that  B.  and  his  heirs  (hould 
quiedy  enjoy  the  lands  without  any  interruption ;  afterwards  fome^ 
eontroverftes  arifing  concerning  the  titkj  they  fubmitted  to  the  award 
€fSir  IV.  G,  who  awarded  that  P.  and  his  heirs  Jhould  quietly  enjoy 
die  lands  in  tarn  amplo  modo^  as  the  fame  were  conveyed  to  himy  and 
the  truth  was^  that  at  the  time  cf  the  executing  the  faid  conveyance^ 
the  vendor  ^ood  bound  to  M,  in  a  recognizance  off>ooL  who  after 
the  conveyance /ttW  out  an  elegit^  and  took  the  moiety  of  the  lands  in 
execution  \  and  in  an  adion  of  debt  brought  by  the  plaintiff,  for 

4ion-  performance  of  this  award,  it  was  argued  that  the  lands  pafTed 
with  the  charge,  and  when  B*  covenanted  that  P.  iboi^ld  quietly 
enjoy,  that  covenant  is  a  collateral  fecurity,  and  the  award  that  he 
fhould  enjoy  m  tarn  aoiplo  modo  as  the  lands  were  convey'd  to  him, 
give  him  no  new  tide,  for  they  are  not  words  of  aflurance,  for  the 
affurance  confids  in  the  legal  words  of  paffing  an  eflace,  viz.  Dedi^ 
concein,  ^c.  and  in  the  limitation  of  the  eftate,  and  not  in  the 
words  of  the  covenant.  And  it  does  not  appear  that  there  was  any 
interruption  of  the  vendee,  becaufe  the  f$^ecution  by  elegit  was  illegal  ^ 
for  it  appears  that  M^  fued  it  by  elegit  4  years  after  the  judgment  in 
tffe  fci,  fa.  whereas  he  fliould  have  brought  a  new  fci.  fa.  and  the 
fherifF  (nould  return,  that  the  cognifor,  after  the  recognizance  had 
infeofFed  the  vehdee,  and  upon  that  retucn  the  cognifce  ihould  havff 
a  fci.  fa.  againft  the  feofFce.  ^nd  the  court  was  clear  of  opinion 
againft  the  plaintiff.  1  Leon.  ^9.  pi.  34.  Pafch.  27  £liz*  ii.  R. 
Ahington  v.  Bates.  . 

8.  Debt  on  a  bond,  conditioned  to  fuffer  the  plaintiff* s  tenants  to 

injoy  fuch  a  common ;  the  defendant  pleaded  conditions  performed^  the 

lAzinixff  replied  that  he  did  not  fuffer  A.  5.  his  tenant  to  enjoy  &c» 

"  shfque  hoci  that  he  bad  performed  the  condiiioni  the  court  held  this 
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traverfd  31  >  for  ^tis  no  more  than  he  had  pleaded  Wore  (viz*) 
that  he  did  not  fufier  the  tenants  to  enjoy.    Goldfb.  62«  pi.  2i« 
Trin.  29  Eliz.  Gawen  v.  White. 
Ah6,  i6z.      9-  K.  leafed  lands  to  H,  for  years.    H.  by  tvUl  drvlfed  the  ufe  an4 

£.  %brj,  occupation  ofthefaid  land  to  his  wifefo  long  as  Jbe  continues  a  widow^ 
^.ku^  J«i  if  Jbe  died  or  married  that  bis  fin  Jball  have  it ;  H.  dies.  K.  b) 
S.  C.  ad-  feoffment  conveys  the  land  to  his  tuifcy  and  covenants^  that  from  thehce 
judged  thi|t  it  Jhall  he  clearly  exonerated  de  omnibus  frioribus  barganniis'^  titulis 
^}^V^J^ribis^  ^  alis  oneribus  quibufcunque.  The  wife  marrief  and  thA 
td  ^thc^  fii  enters^  This  is  a  breach,  and  the  yrfiole  courf  agreed,  that  the 
Icaft  by  the  land  at  the  time'  of  the  feoftment  was  not  difchargcd  of  ?41  former 
takmgofthej.jg|^^^  titles  and  charges,  and  therefore  judgment  was  given  for 
aodthatft  tiM  plaintiff.  Le,  92.  pi.  i^o.  Miqh.  29  &  30  £hz;  Hamingtbii| 
wajthcin-  V,  Rider.  '  -      -    .  ,'.... 

tent,  tK4t 

ilie  ihoiild  hold  the  land  dirdiarped,  which  now  upon  th^  matter  flie  doey  not ;  but  by  t^.maniage 
the  land  becomes  charged  wich  tlie  Ieaf(^.— Ow.  6.  Haveringtoh*s  cafe,  St  C.  and  adjudged,  that  n6  a£fc 
Vfhich  the  wife  can  do  in  purchafin*  the  inhentance  by  which  *  the  term  r»  exun^,  ihall  bar  the  pofl 
£biUty  which  the  fpn  had  to  cqme  tipoQ  her  marriage ;  and  that  this  polfihiiity  of  the  fon  to  have  the 
fe^flue  of  thii  term,  vliich  at  the  cime  of  the  feoffment  was  but  dormaot  (haU  be  accounted  a  former, 
charge  and  befoie  the  covenant,  bec«ufe  of  the  will  which  was  before  the  covenant,  and  ihall  awake 
and  hate  niation  before  the  marriage.  ■  >  f  ■GouJdfb;  $9/ pi.  17*  S.C.  adjornatur*  Ibid.'  65.  pi.  7* 
$.C.  aiMl  the  whole  court  agieed,  that  it  was  an  incumberance  and  not  difchargcd,  and  therefore  gav^ 
judgment  Ibrllie  plaintsC— »Vto.  2^9.  pi.  393.  Mich.  29  Eliz.  Anon,  but  feems  to  be  S.  C.  only 
itatts  it*  thst  the  wife  aftor  her  purulafe  fold  it  again,  oAd  that  (he  then  covenanted  that  the  lan<l 
Was  difchvged  of  all  former  incjimbranceb,  and  gave  bond  for  performance  of  covenants,  and  dtcdj 
and  tSe  foil  claimed  the  term  ;  and  it  ^yas  adjudged  in  debt  on  the  (>ond,  that  die  pofTi^iHty  in  tile  f«^ 
Mras  a  forfeiture' of  the  wiiVs  bond,  bctaufe  it  was  an  iucumbrancd  ■  ■  io  Rep.  cz,  a.  b.  S.  C.  cit^ 
by  the  CluJ*af  adjudged  >.—— S.C.  died  £  Sid.  167.  •     ♦        -  /....: 

XO.  Debt  upon  obligation  by  F.  agamft  G.  the  condition  was, 

fhat  if  the  obligee  inay  enjoy  certain  tithes  demifed  to  him  by  thd 

defendant  during  his  term,-  againft  all  perfonSi  paying  yearly  the  rent 

of  3I.  th4t  then  &c.  to  which  the  defendant  faid^  that  the  plaintiff, 

4idnot  pay  the  f aid  rent  &c,  Beapmont  Serjeant  mwed  that  the  plea 

fe  not  goodi   but  he  ought  to  fay  that  the  plaintiff  enj6y*d  the  tithes 

until  fuch  a  feaft,  at  which  time  fuch  rent  was  due,-  which  rent  he 

did  not  pay,  for  which  &c.    Qiiod  curia  conceflit.     4  Le.  94.  pK 

193*  Mich;  33  Eliz,  C,  B.  Fpjes  v.  Griffin* 

8.  C.  >ited       1 1  •  In  debt  on  i>ond  conditioned  to  perfdrm  covenants  in  a  leafei 

^reem«Rep.  thereof  one  was,    that  Uffee  Jbould   enyoj  fuch    lands  let  td  hini 

Is!  Trfil     1^^^'fy  ^^  without  interruption^  and  fliews  that  the  defendaM^   to 

4672.  and    March^  30  Eliz.  bad  dijlurhed  him\  the  defendant  faid  tbit  in  the 

rayi,th«tby  indenture  was  Tiprovijo^  tkat  if  be  pay^  id/.  31  Mafcb^  30  Eliz, 

the  words     *A.-  .L.  ;--/.«-....-  .«./  ./4  *u.^.: :^*j  ff^^i^  ^^  ^^;^^  andyi/V  ^ ' 

I  for  the  plaintiff;  for 

, , <,..^,.  perfoi-med  the  obligat«w» 

lITuiin^lbr  ^'^^  forfeited,  ^d  it  is  not  material  tbaf  the  covenants  becomii 
"he  pUin<  void  before  die  adion  brought,  Cro.  E;  244,  pL  a.  Mich.  33 
liiftogroand  and  34  £Ii2.  B.  R.    Hill  v*  Pilkington, 

hii  a^ioQ  , 

>lpon.  ■  '-A  farhn  tnadg  a  /cafe  for  years,  'n  which  were  divCrs  covenants,  and  afterwards  h 
ifcame  ncn'refidctttfWitTcby  the  indcnrure  becaiDC  void,  yet  he  might  tnainiaJn  an  aftion  of  covenant; 
for  «i  (ovduu  U^Boken  befoic  h\i  nun-rciidehcyt    Cro.  £.  24^.  cites  Bylowe'»  cafe4 

'      '  '  •  •    «  *  * 
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11.'  But  Wrajr  laid,  if  the  provifo  bad  been  that  upm  the  payment 
^f  the  10/.  as  well  the  obligation  as  the  indenture  Jhould  be  voidj  it 
harf  peradventure  been  otherwife ;  for  then  the  bond  was  void  be* 
fore  the  adion  brought.  Cro.  £•  244.  pi.  2.  Mich.  33  &  34  £liz« 
B.R.    HiH  v.  Ptlkington. 

13.  A.  made  a  leafc  to  B.  of  land  for  years,  and  the  leffie  gave  S[***^s^i^' 
hand  to  pay  M.  AT.  ^0  L  for  17  ycars^  if  NL  N.  fliould  fo  long  live,  Jijijed  $ ' 
and  if  hejhall  or  nuty  occupy  or  enjoy  the  iamei  and  then  the  leffee  for  it  is  col- 
furrtnier*d  the  leafe^  and  refufed  to  make  any  further  payment  of  *»»«!,  and 
the  annuity.     A.  being  dead,  his  executor  brought  debt  on  the  havTcnjoy'i 
bond,  and  judgment  was  for  the  plaiiatiff';  for  this  pavment  is  a  it  daring  tKt 
thing  collatcraL     Ow.  xoj..  Trin.  35  Eiiz.  Ford  v.  Holborrow.      *»"»« 

^  "^  .  '*'  Mo.  597. 

pU  S;5.  S.  C.  adjudged  accordingly.  ■  Poph.  la.  Forth  v.  Holborough,  S«  C.  adjudged  for  ^ 

plaindflT}  but  if  any  nad  Aeftafd  tbifaid  term  hy  -0  Uwfnl  entry^  hy  a  title  ^aram^wntf  the  ob  igation 
had  not  been  forleiccd  for  any  deftuit  of  payment  after  fuch  entry ;  per  Popham.  ■  But  Pophani 
faidy  that  if  ibe  condition  had  bccn^  that  if  B.  <>r  hU  affignees,  or  thofe  which  fliould  occupy  the  lands, 
ibould  pay  the  j«1.  and  after  B.  had  furrendered  to  A.  and  A.  did  not  pay,  the  obligation  huA  been 
fbrfeited  3  for  in  fucb  cafe  A»  was  the  partv  who  was  to  pay  it^  and  he  uould  not  take  the  advantage 
«f  the  BSM-fayment.    Cro.  £•  313.  in  S.  C. 


X4«  Debt  upon   obligation  to  perform  covenants  of  a  Ieafc,4^cp*^f« 
wherf  by  the  defendant  had  leafed  to  the  plaintiff  a  houfe  by  the  words  ^J^^'^q^ 
denilfe  and  grant  J  and  covenanted  that  the  lejfee  fhould  efijoy  it  without  and  WolvM 
eviilion^  by  him  or  any  by  his  procurement.     The  le//ie  ajji^ned  over  that  the  af- 
Av  <"*»«•     §•  a,Jlranger  entred  upon  the  affignee^  afid  leafed  it  to  D.  {jj"^^.^*" 
ir^z  affignee  re^entred^  whereupon  D.  brought  eje£hnent  againft  ^^ntontte 
the  aifignee,  and  recovered  by  verdi<£i.     Popham  inclined  that  this  cwtnantin 
covenant  inlaw,  upon  the  words  demife  and  grant,  is  taken  away  *'^^y  *® 
bf  the  cxprefi  covenant,  but  the  other  juftices  deliver^  no  opinion  jnife'grant, 
as  to  that;  but  they  all  held  the  breach  ill,  for  not  averring  that  S,  &c.  and  that 
gntred  upon  good  title^  for  otherwife  there  is  no  caufe  of  adlion ;  and  ^y  ^^ 
tho'it  be  pleaded  that  D.  recover'd  by  verdi6l»  yet  that  is  not  ^ JJ*^^.^^. 
material,  for  it  may  be  upon  falfe  verdidt  and  without  title,  and  nant  in  Uvir 
rcfolvcd  that  judgment  be  entred  accordingly ;  but  the  plaintiff  had  ^*>«  oWiga- 
leavc  to  difcontinue.    Cro.  £•  674.  pi.  a.  Trin.  41  Eliz.  B.  R.  fS^^VbH 
Nokes  v.  James.  ing  t  J  per- 

forip  all  CO- 
Tenants,  grants^  fcc  which  extend  as  well  to  covenants  in  law  as  to  covenants  in  deed  ;  And  further^ 
that  the  faid  exprefs  covenant  <)uairfi«s  the  generality  of  the  covenant  in  law,  and  reftralns  it  by  the 
snutuai  cofifent  of  both  parties  that  it  fliall  not  extend  further  than  the  exprcfs  covenant,  and  that  it 
was  lately  lo  4dittdged  in  the  fane  court  in  Hamond^s  cafe.— — S.  C.  cited  by  Vaughan  Cb.  J.  Vaugh. 
1^6  ■  —  S.  C  cited  Arg.  5  Mod.  371.  ■■■■■^  C.  cited  per  Cor.  Lev.  57. 

•  [165] 

15.  Leffor  covenanted  that  leffee  for  years  might{  or  Jhould^  peace^ 
dsblyy  quietly  and  lawfully  enjoy  the  premijfes^  without  interruption  of 
him  or  any  other  perfon.  In  debt  on  bond  for  performance  of  co- 
Tenants  the  plaintiff  for  breach  ailigned  the  entry  of  a  ftranger  who 
bmd  no  rightj  and  the  opinion  of  Coke  and^he  court  was  clearly  for 
the  plaintiff.    D.  328.  a.  Marg.  pL  8.  cites  Trin.  4  Jac.  C.  B. 

-  i6.  Debt  was  brought  upon  an  obligation  to  perform  the  covc" 
nants  contained  in  an  indenture  \  the  covenant  was  for  quiet  enjoy^ 
sng  without  let^  trouble^  interruption^  &C.  The  plaintiff  ailigned  his 
breach,  that  he  forbad  his  tenant  to  pay  his  rent ;  This  was  held  by 
the  court  to  be  no  breach,  unlefs  there  were  (bme  other  a<5t,  and  the 
defendant  fleaded^  that  after  the  time  the  plaint: ff' faid  that  he  forbad 

N  3  the 


^^5 


Contiftion^ 


thi  tenant  to  faj  ihi  rent  to  the  plaint iffi    Brown! .  8 1.  Trin.  9  Jac* 
Witchcot  and  Lindfey  v»  Nine, 

17.  If  Uffei  for.  years  rendering  rent,  with  condition  ofti^oniry 
for  mn^payment  of  the  rent^  Icafes  part  for  a  lefs  term  under  a  lefs 
renty  and  covenants  that  his  lejfee  Jhall  er.joy  without  impeachment  of 
"    jiim,  or  of  any  other  occafioned  by  his  impediment^  m9ansy  procure- 
ment, or  confent,  and  after  he  negle^s  to  pay  his  retft^  "upon  which 
they?r/?  le^r  enter Sy  &c.     This  is  a  breach,  adjudg'd  per  tot.  Car* 
clearly,     i  Bulft.  182,  183.  Pafch.  10  Jac.     Stephenfon  v..Pow€l. 
•  Cm.  J.         iS-  Debt  upon  an  obligaiion,  conditioned  that  where  the  pkin* 
315.  pi.  s7*  tifF  had  a  leaTe  for   years  from  his  Icdbr  of  certain  land,  that  the 
T*"^^B  'r    '^^  Jhould  enjoy  his  land  during  the  leofe-  without  eviction  j    the 
K  liy  V.  *  breach  was  alleged  in  the  replication  in  a  recovery  of  this  land  by  A^ 
Fanfaker,     by  verdicly  and  upon  a  good  titlr ;  The  ijfue  wasy  that  the  recovery 
f-^^^^'  was  by  covi^y  and  it  is  found  for  the  plaintiff;  he  had  judginent^ 
tepoj^ter  adds  which  was  revcrfed  in  the  Exchequer-Clrambcr;  for  A^.  might  re* 
c  note,  that  cover  this  land  by  verdift  without  covin,  under  a  title  derived  from 
thisexcep-  ^j^^   plaintift'  himfelf*   [after  the  obligation  made]   therefore  tha^ 
ukcn  in      plaintiff  ought  tojhew  that  A^  had  an  elder  title  to  [before]  the  (kid 
S.  R.  af:er  leafe  made  to  the  plaintiff.     Jenk.  340.  pK  95. 

the  verd!(5l 

brf  r.  judgment,  and  difallowed  becaufe  the  verdict  had  made  it  gor^d. Jn  ctvenftrt  by  aflignee 

of  aliigoee  of  lands  exchanged  the  brtacb  iijfign*d  •zies  that  aftrun^er^  kehnx  jut  fig?  rittf/ttm^  did  f«- 
ter.  Sec  Afit:  widiCL  it  was  now  moved,  that  the  plaintiff  had  n)t  ihewed  a  ii.fficienc  bieach ;  for 
lie  fett  forth  the  entry  ot  a  flrangcr  habeas,  jus  Sc  titulum,  bu:  ..'oth  rctfit^-w  what  ttU,  4md  it  msr 
te  b<  had  a  title  under  tki  plaintiff  himj  If  J  ifirtkeexclargerradt'^  and  to  prove  this,  the  cafe  of 
Kir^y  and  Hanfaker  was  cited  iu  pointy  and  of  that  opinion  was  all  the  court.  3  Mod.  135.  Tnn.  3% 
Jac.  z,  B.  K*  MoiTc  v.  Archer.  '  ^ 

19.  Covenant;  P.  the  hujbandofthe  defendant  was  poffeffedofa 

leafe  of  a  farm  called  N.  for  fuch  a  term,  and  covenanted  thai  the 

[  166  ]  plaintiff  and  his  wife  Jhould  enjoy  it  during  the  term^  without  the  in^ 

terrupti'in  of  P,  or  his  wifcy  and  alleges  the  breach  that  fuch  a  day 

P,  entred  and  ou fled  him.  It  was  refolved  in  this  cafe,  that  although 

the  covenant  is,  that  the  plaintift'and  his  wife  fliall  enjoy  it,  and 

the  expulfton  is  of  the  plaintiff  onlyy  yet  it  is  good  encughy  and  « 

breach  of  the  covenant,  becaufe  the  hufband  hath  the  fole  profits 

and  poircfiion.     Cro.  J.  383.  pL  u.  Mich,  13  Jac,  B.  R,  Penning 

V.  Piatt. 

aRoll.Rep.      20.  If  one  be  bound  that  he  Jhall  not  continue  fuch  a  fuity   M  he 

62*63.  S'C.  continues  it  by  attorney  it  is  a  breach  of  the  condition ;  but  if  the  at-^ 

*^'^l*^'  ^^^^^y  ^^^^^^^  '/-'^  continuance  without  his  privity  ^\x  is  no  breach;  per 

^'  '"oun'-a-  Dodcridi^e  and  Haughton  J.    Cro,  J.  525.  Hill.    i6  Jac.  B,  R.  in 

|ue  Ch.  J.  cafe  of  Gray  v.  Gray. 

snd  Huiigh- 

(pn^  but  Dodcrld^e  c  contra. 

21.  A.  granted  to  H.  the  prefentation  to  the  church  of  D,  and 
gave  bond,  that  if  from  time  to  time  he  jhall  inuke  good  the  faid  grant 
from  all  incumbrances  rnade  or  to  be  made  by  him  and  hi f  heirs^tlunyicc 
The  grantor  died,  the  church  is  voided,  and  the  heir  of  the  gra\'tor 
frejeniedy  and  whether  this  was  a  breach  of  the  condition  was  the 
quellion  ?  and  Hobart  Ch.  J.  and  Winch  being  only  prcfcnt,  thought 
this  tortious  prefentation  to  be  no  breach  of  the  cwidition,  but  thi» 
5  extends 


gxfends  onfy  to  lawful  Sfturbames  by  the  biir\  and  by  the  pleading 
here  it  appears^  that  though  the  heir  prefented,  yet  he  had  no  right 
to  prefent)  becaufe  hii  father  had  granted  that  before,  and  dien  the 
prefentation  of  the  heir  is  at  of  a  mere  ftranger.  And  thofe  general 
worda  will  not  extend  to  a  tortious  difturbance  by  the  heirj  but 
Hobart  faid,  that  the  words  (hall  have  fuch  a  conftru&ion  as  if  it 
^  had  been  llaid,  that  he  fhall  enjoy  the  iame  from  any  a£^  or  ads 
made  by  him  or  his  heirs,  and  in  thid  cafe  there  ought  to  be  a  lawful 
dfii&ion  to  make  a  breach  of  the  condition;  but  otberwife  if  the 
lomHtM  bad  binty  tbat  hi  Jhall  piaaably  enjoy  frMfi  any  a£t  or  a£fs 
matUiy  himj  or  his  hetrs,  in  that  cafe  a  tortious  difturbance  would 
have  been  a  breach  of  the  condition,  but  it  was  adjouroed  till  ano* 
ther  time»     Win.  25.  Mich.  19  Jac.  C.  B,  Hunt,  v*  Allen 

22.  Condition  of  m  bond  recited^  that  copyhold  lands  iju^e  to  bo 
fwrtindered  to  the  ufeof  H.  and  G.  and  their  heirs<^  by  A,  S.  at  her 
full  age  \  and  that  Cr.  Jhouid  pay  to  H.  33  /,  fuch  a  day^  and  if  ht 
did  not  J  then  the  fur  render  /hoti  id  be  to  the  ufe  if  H,  and  bis  heirs  \ 
if  therefore  A;  S  at  her  full  age,  ihould  furrendcr  to  thfc  ufe  of  H. 
and  bis  heirs,  and  that  H.  and  tiis  heirs  may  enjoy  the  fame,  theia 
the  bond  to  be  void  ^  the  ii^iitvAdXiX.  pleaded  tbat  (?,  did  not  pay  the 
33/.  and  that  A.  S.  came  to  age  fuch  a-day^  and  after  in  full  ourt 
didfurrender.  The  plaintiff*  replied^  that  after  thefurrender  G.  en^ 
tred  and  expelled  him.,  Refolv^ed  that  the  replication  was  not  good^- 
becauftf  he  did  not /hew  that  the  expulfion  was  by  titlcy  for  other  vvii'e 
the  bond  does  not  extend  to  it.  Cro«  C,  5.  pi;  i  •  Faiich*  j  Car. 
C.  B.     Hamond  v.  Dod. 

.23.'  Debt  on  bond  conditioned,  that  whereas  the  defendant  vjas 
fibout  to  marry  juch  a  wtdowy  who  was  pojfffed  of  fever al  goods  of  her 
firfl  hiifbandy  and  his  children^  that  he  would  not  meddle  with  them^ 
but  tbat  fhe  and  her  children  fhouU,  enjoy  them  withont  di/lurbancey 
&c.  from  himy  &c.  The  defendant  pleaded  performance  generiilly, 
PlaintifFafTigned  a  breach,  that  the  firft  huftand  was  poifeiied  of 
fuch  {heep  and  good. ,  and  that  the  wife  had  them  before  her  fe« 
cond  marriage,  but  that  after\vards  the  defendant  took  and  detained 
them*  After  verdi<5t  it  was  moved,  that  the  pl^ntifF  did  not  Jhew 
that  the  hufband  did  any  a^^  or  made  diflurbance^  and  fo  the  breach 
not  well  aiiigned,  and  of  that  opinion  were  Hide  and  Jones ;  but 
Whitlock  and  Crook  e  contra ;  for  by  the  allegation  and  the  ver- 
did  for  the  plaintiff  the  court  will  intend  it  an  unjuft  taking  and 
detaining,  contrary  to  tl)e  agreement ;  and  Hide  being  afterwards 
of  the  (ame  opinion,  judgment  was  given  (abfente  Jones)  for  the  r  ijy- 
plaintiffl  Cro»  C,  204.  pi.  9*  Mich,  6  Car.  B.  R,  Crowle  v. 
£)awfon«  .  . 

24.  In  confideration  of  130  /.  paid,  the  defendant  7  Mattii  Anno 
9  ,Car.  1643,  fold  the  plaintiff  ^^2  the  furzes  growing  on  fuch  lands^ 
to  be  taken  iefore  Mich.  I^35>  ^nd  promifed  that  he  Jhouid  quietly 
carry  them  away  without  dijiurbance  \  and  though  he  had  fujffered 
him  to  carry  away  50  loads^  he  dlfiurbed  him  from  taking  rooo  load 
growing  on  the  fame  land\  after  judgment  for  the  plaintiff*  it  was  af. 
figa'd  for  error,  that  the  plaintiff'  did  not  fet  forth  any  certain  time 
of  the  difturbunce^wbethtr  it  was  before  MUhatbtas  1635  $  but  Ve* 

folved 


loltred  per  tot.  Cur.  that  this  being  after  yerdiS  is  no  error,  for  it 
ihall  be  intended  to  be  before  that  timet  otherwife  no  damages 
would  he  given ;  befides  'tis  not  material  to  fet  forth  the  time  of 
the  difturMnce,  becaufe  *tis  collateral  to  the  promife ;  and  b  the 
judgment  was  affirm'd.  Cro.  C  497.  pL  i.  Pafch.  14  Car.  B*  R. 
Hall  r.  MarihalL 

25*  Where  a  man  lovinants  that  be  has  fcwtr  td  gr^tnt^  and  that 
the  grantiejhall  quietly  enjeyfrom  any  claiming  under  bim^  thofe  are 
tvro  diftin^  covenants^  and  the  firft  is  general,  and  not  qualified 
by  the  feoond  1  per  Hate  Ch.  J.  to  which  Wyld  agreed ;  tor  one 
goes  to  the  titte^  and  the  other  to  the  pofleffion.  i  Mod.  ioi..pU 
6,  Mich.  25  Car.  ^  B»  R*  in  cafe  of  Norman  v.  Forfter. 
%  M«a.  26.  Afiumpfit  in  confideration  the  plaiotifTpromifed  to  pay  the 

«i3.  M^or  dffei^dant  fo  much  yearly  for  5  years,  for  fuch  a  tiling,  he  promiied 
s.  c'  Si  t^f^^  ^^''^  bam$Uf$  cencerning  the  p^effion  of  it,  but  thai  fuch  a  ene, 
this  beiag  hfid  fviSied  bioiy  and  the  defendant  had  not  faved  him  harmlefs. 
•fur  a  ver-  j^r  verdi^  fof  the  plaintiflF  //  was  moved  that  it  is  net  Jbewn  that  he 
tfc«*  U?it  ^^^  ivi^ed  hff  titUy  and  all  fuch  covenants  extend  only  againft  law- 
tiff  ^Dg  All  tithes  and  evii^on  \  but  per  Cur.  this  agreement  was  only  quoad 
f>rth  in  his  the  poiTeiUon,  andjudgment  for  the  plaii^tiff^  2  Lev.  194.  Pafch^ 
^[■^~  29  Car.  a.  B.  R.  Gregory  V.  Major. 

^ifturber 

TCCoverMpcrJodidomCuriCi  OwcowtweicaUofopiiuQn  tlut  i«d|xnefit  flkoiiM  be  fjmxk  for  th^ 

jUv.  JS5.  *?•  Covenant^  &c.  upon  articles  ef  agreement^  wherein  the  de^ 
%Mi^Asi^.' fendant  cevsnanted  in  behalf  of  M*  (arranger)  that  the  plaintiff 
wTu"**^  Jhouid  quietly  enjoy  for  a  year  a  tenement  called  the  Saltmarjh^  except 
A  M.^n  ^ne  clofe^  parcel  rf  the  premifes^  to' one  £.  K.  The  breach  affigned 
C.  B.the  was,  that  JL  brought  trejpafs  againft  the  plaintiffs  and  recovered  da^ 
^C.  fayi  fnages  and  cojlsy  ice.  The  defendant  pleaded,  that  he  did  not  break 
Swi  waTnot  this  covenant ;  After  a  verdiiSl  for  the  plaintiiF,  it  was  infifted  that 
allowed,  be-  it  did  not  appear  that  K.  fued  upon  a  title^  and  it  was  refolved  by 
caufe  the  li-  Powel  and  Ventris  (abfente  Ae  Ch.  Juftice  and  Rokebv  doubting) 
wu?d  Mt  be^*^^  **  declaration  was  ill  for  that  reafon ;  for  the  articles  amount- 
iiippoM  to  ed  to  a  leafe,  tho'  by  a  ftraD?er,  becaufe  he  aded  in  behalf  of  the 
>  under  the  owner  of  the  land,  and  it  mall  be  taken  that  he  had  authority  to 
h^rir^fhe  dcmifc,  and  it  appears  he  intended  it  a  demife,  for  the  part  cxccpt- 
declaration  ed  is  mentioned  to  be  a  dimiffione  praedida ;  But  if  it  were  a  col^ 
being  that  lateral  covcnant  bv  a  ftrangcr,  it  would  be  hard  to  extend  it  to  a 
\'^^xU  tortious  entry.  This  is  no  covenant  exprefs  againft  K.  he  being 
madetohim  Only  mentioned  for  the  part  excepted  and  to  have  been  tenant  of  die 
be/brethe  nremifie8,,and  fo  the  principle  judgment  was  ftay'd.  Vent.  6i» 
•rticicsmade  J^^j^^  ^  yff  ^^  M.  in  C  B,    Raftlcigh  V.  Williams. 

•o  tnepi4in«  ^ 

tiflf,  and  be  .   ,  .      .  ^       . 

the  title  deriTe4  from  whom  it  will»  yet  it  beisg  bcfeft  tlit  artklef  made  with  the  pUintifr,  dw  covf> 
Bant  is  broke  afcording  co  the  cafe  of  Prodor  v.  NavtiMi,  Trin.  ^3.  Car.  s.  B.  R.  Rot.  S56.  where^ 
upon  a  breach  aflfign'o,  a*  here,  judgment  was  gifnen  for  the  pUiotift;  theroU  of  which  was  brought 
into  courr,  and  upon  view  thereof  after  divert  motioBS|  judgment  wai  given  for  the  plaiaciA'j  L^mi 
•  «ouoiel  for  the  plaintiff. 

[  168  ]       a8.  Condition  that  A^  or  his  heirs^  or  aJ/ignSj  Jbafl  re^convfff  to 
B.fuch  land  in  fee.  A.  devifei  to  C  (an  infant)  in /^/^rennaiader  to 

D.  the 


1^  dkf  /condition  t$  breken ;  contra  if  thje  }^cl  had  difc$nJed  u  <k 
'    being  an  infant^  becaufe  this  had  been  an  ad  in  \zw.    Ld,  Raym« 
Rep.  1 12.  Mich.  8  W,  3.  Hiflbcrt  v.  Watts  &  Ux\ 

29.  In  covenant  for  quiet  enjoyment,  the  plaintiff  ajjignid  a  6  Mod.  150; 
irufch  tb^t  thi  UJftr  fntfred  tfpon  h^m^  iffuf  ffu/led  him  out  of  the  ^.^"  ^ 
premifes.     The  defendant  tUadf^  that  be  entred  t9  diftrainfor  rent  y,.    ^*^ 
in  arrtar^  abfqjn  hoc  fbat  be  ouJled  bin^d$  prmniffis.     Plaintiff  der 
murr'd^  becaufe  if  be  had  oiffted  Ijim  of  any  parti  he  h^  good 
auife  c(  a^G«i|  and  therefore  fbould  have  traverfed  diat  he  qufted 
bi^i  of  ^e  premifes,  or  of  any  part  thereof.     But  per  Cur.  thf 
plea  is  well  enough ;  for  if  the  plaintiff  will  join  iffue  en  the  matter 
of  the  traverfe^  and  prove  the  oujler  of  any  farty  the  iffue  will  be  for 
hinty  and  they  took  a  diverfity  between  pleading  the  general  iffu  a$ 
in  debt^  for  there  you  muft  plead  non  debet  nee  aliquant  inde  par- 
cellam,  and  pleading  ajpicial  iffuM  as  this  is*    2  Salk.  629.  pi,  5* 
P^ch.  J  Amt.  B*  R.  White  y.  Bodinam.  ^ 

36 J  in  the'  aligning  a  breach  of  condition  for  quiet  enjoyment  a 
particular  a£f  Tnuft  be  Jhewn  by  which  the  plaintiff  is  interrupted^ 
btherwife  it  is  ill.  Comyns's  Rep,  228.  pL  126.  Mich.  2  Geo.  i. 
fj,  B,  Anon. 

t 

(X.  a)     .Condition  to  perform  Covenants*     [To 

what  it  jQiall  extend.] 

fr.  JF  a  man  /r^x  anianor  by  indentifrc,  except  certain  parcel  of  ^^  551* 

'  *  land,  and  m  the  ihcfenture  there"  are  fcveral  povenants  to  be  ^jj^t*^^* 
perfornied  of  the  paft  of  the  leffee,  and  aftier  the  Uffee  for  further  breach.  But 
fecurity  binds  binfelfin  an  obligation  to  p'etform  all  the  covenants^  ar^  by  Popham 
ticleSy  and  agreehuTits  C9ntatned  ^luitbin  a  pair  ^  indentures^  andnames  IiifetIho«« 
thf  foid  indentures^  and  after  the  le/Jie  enters  the  land  excepted^  jct  wzy,ot  com- 
Ihis  is  no(  any  brdach  of  the  condition,  ^r  th|s  land  excepted  is  not  ^^f  ^  ^r* 
I^ed,  and  fo  as  if  it  had  not  been  liamed^  and  therefore  it  can-  '^fit'/I  ' 
ndt  be  intended  ah  agreement  to  be  performed  on  the  part  of  the  pnnder » 
)e$ee  within  the  ititei^t  of  the  indenture.    Pafch.  41  Eliz*  B.  R.  be-  ^^^^  or  «- 
kwecn  dam^Rtffeland  G«^/tfadjudgekLJ  S^^tWng 

dcmifed. 
■  .  Cro.  E«  657*  pL  1.  S»  C.  heM  tccAidbgly  by  Poptiain  and  Fennery  but  Gawdy  e  contra  j  and 
Pbphain  apon  iu  beiog  ittoved  at  aoothar  time  fwd»  that  he  had  conftfr^d  with  the  other  JQiU4:et,  and 
the  greater  part  of  them  agreed^  that  this  excepdoft  it  not  within  the  intent  of  the  condition^  and  the 
homi  not  ibifcited  by  thi«  diftwbance  ;  wherefore  it  was  adjodged  for  the  defendant.  And  Popham  and 
Fenner  held,  that  an  txcfptUn  of  a  thing  de-boft^  wbitb  Itfff  bsd  not  hifcrt^  st  m  nvay,  cemmMt  ftc* 
thit  is  an  agreement  of  the  ieflce'g  that  he  ifiaU  have  the  nroiit,  and  m  fuch  cafe  a  difturbaoce  wiU 
Ibifeit  cbe  obligation,  for  there  the  leflbr  has  an  JH^eieft  in  tke  thing  excepted.— —S.  C.  cit«.d  ii 
Aep.  50.  h»  51.  a.  as  adjt^dged  that  the  word  (pr^tmjk)  Aould  not  extend  to  the  thing  excepted,  bnt 
is  all  one  in  cHed  as  (fradmtffit.jr'''^.  C.  cited  accordingly  by  Coiie  Ch.  J.  RoU«  Rep.  in 
9.  C.  cited  Hob.  176.1       S..C.  cited  Show*  38S.  in  cafe  of  Buih  ▼•  Coiea..  1  SiJk  196.  pi.  i. 

chips  S.  C.  and  the  cafe  there  was,  tis.  By  indentnra  H*  Im/<^  m  bwfi  gjcaptimg  two  r^omt,  mnd  frtt 
P^fage  i0  tbetfi'  The  UJit  afigms^  and  the  ajigmte  Sflufh  tb§  Ujfir  tn  tbejbafm  thtref^  and  for 
thia  difturbanca  the  leflbr  brought  covenant  j.et  per  Car*  the  aAion  lies.  The  dhutrfity  i^  this  %  if 
the  diifairt>an€e  liad  been  in  tlie  chamber,  it  is  plain  tlien  no  adion  of  covenant  would  have  lain,  be« 
caufe  it  WM  excepted,  and  fo  not  demifed  \  aliter  wliere  tlie  kflee  agrees  to  let  the  leflbr  have  a  thing 
out  of  the  demifed  prcmifles,  as  a  yfay,  common^  or  other  profitt  a^prenderj  in  fuch  cafe  covenant 
lies  fir  the  difturb^ce.  Cites  3  Cro.  657.  and  Mo.  553.  And  this  covenant  goes  with  the  une. 
pas^  nod  biJuU  the  alfigifta.    Judgment  pfo  ^Bcr\  ■      Show*  3SS.  Buih  v*  Coks,  S.  C.  adjudged  for 

thfi 


i68t  CohHitiot!* 

tht  plaintiff.  Ctrth.  231.  S.  C.  refolved  per  tot.  Cur.  that  this  exception  amounted  to  a  r^ftnri* 
tion,  it  being  a  thing  ntri'ly  cnatejj  and  not  in  efle  beforey  vis  a  way  or  paiiage.  Now  *upon  a  re- 
fcnration  an  adion  of  covenant  will  lie,  as  whete  rent  is  referved  covenant  wiU  lie  upon  the  wordi  of. 
feferTation^  without  an7  expreis  words  of  covenant,  and  the  plaintiff  had  Judgment. 

[2.  If  amanleafes  for  years>  rendringrenty  ipzyMt  at  Mlcbaet* 
masy  and  at  the  Annunciation^  upon  condition,  that  if  hi  does  not  pay  . 
it  upon  the  faid  feajlsy  or  within  14  days  after^  that  it  ihall  be  lawful 
for  him  to  re*enter ;  and  the  lejjjee  binds  himfelf  upon  condition  tq^ 
perform  the  covenants  and  agreements  of  this  leafe  j  and  then  the 
leffee  does  not  pay  the  rent  at  the  feajis^  hut  [pays  it]  after,  and  within 
the  14  daysy  yet  the  condition  is  forfeited  y  for  the  condition  in  the 
leafe  is  not  part  of  the  refervation.  Mich,  13  Jac.  B.  between 
Middlelpn  and  RatcUffiy  per  Curiam.] 

3.  A.  by  deed-poll  reciting^  that  whereas  he  was  poffeffed  of  certain 
lands  for  a  certain  term  by  good  and  lawful  conveyance^  offigns  the 
fame  to  y.  S.  with  divers,  covenants^  articles  and  agreements  to  be 
performed  on  the  part  of  A.     l^he  queftion  was,    if  the  words 
(whereas  Ke  was  &c.)  be  an  article  or  agreement  within  the  mean- 
ing of  the  condition  of  a  bond  given  to  perform  Sec,    Gawdy  held 
that  it  was,  and  Clench  laid  that  againft  this  recital  he  cannot  fay- 
that  he  has  not  any  thing  in  the  term.     And  at  length  it  was 
dearly  refolved,  that  if  A.  had  not  fuch  intereft  by  a  good  and 
lawful  conveyance,    the  obligation  is  forfeited,     i  Le.  pi.  164* 
122.  Trin.  30  Eliz.  B.  R.  Severn  v.  Clerk. 
Yelv.  206.       4*  In  debt  on  bond  to  perform  covenants,  payments  &c.  the 
Briftowc  V.  defendant  faid,  that  he  for  no  1.  had  enfeoffed  the  plaintiff  with  a 
adjudged    *  provifo  that  if  the  dejendant  paid  fuch  fums  at  fiich  a  day  the  feoffs 
that  the*     ment  to  he  voidy  and  that  he  might  re^enter^  with  covenants  to  fave 
vord  (pay-  harmlefs  from  incumbrances,    and  make  further  affurances ;    and 
SbelrondT-    ^^^  ^^  ^^^  performed  all  covenants  &c.  on  his  part.     The  plaid- 
tioh  of  the  tiff  afligned  a  breach^  that  he  did  not  pay  fuch  funis  at  fuch  a  day 
•biigatioQ     according  to  the  provtfo ;  refolved,  tliat  in  as  much  as  there  is  not 
^fiononiv  ^y  covenant  to  pay  that  fum,  it  is  a  proviib  in  advantage  of  the 
to  fuch  pay-  feoffor,  that  if  he  paid  the  money  he  ihould  have  his  land  again, 
mcnts  com-  j^d  it  is  in  his  election  to  pay  the  money  or  kfe  the  land^  and  fo  the 
^**^*"^jj"  confideration  of  the  bond  does  not  extend  thereunto,  but  onlv  to 
compuifary  perform  other  cq^penants,  as  to  fave  harmlefs  &c.     It  was  refolved 
tothede-    againft  the  plaimiiF.     Cro.  J.  281.  pU  i.  Trin.  9  Jac.  B.  R. 
*':':r"''Brifco«  V.King. 

vifej  and  ^ 

^e  negie^  of  the  payment  afiigned  for  britch  being  In  its  own  nature  Toluntary,  either  to  be  paM 
jbythe  defendant  or  not,  to  which  the  condition  of  the  obligation  cannot  by  any  reafonable  csnftruc* 
tfon  extend,  judgment  was  given  againft  the  plaintiff;  quoH  nota.  Yelverton  was  of  counfel  with  the 
©laintift.— Brownl.  113.  S.C.  in  toti Jem  verbis  •'——Bul^l.  156.  Brifcoe  v.  Knight.  S.  C.  held 
Accordingly  per  tot.  Cur.  and  judgment  againft  the  plaintiff.-  S.  C.  cited  1 1»sv.  126  Mich.  26 
Car.  2.  B.  K.  where  the  cal'e  was,  that  in  a  band  for  performance  of  al!  covenants  aTnd  conditions  in 
an  indenture  of  mortgage  was  a  prtvifo,  tlat  If  the  mortgagor  paid  the  mcnty  at  tbt  day  tbt  Mortgage 
^9uld  hi  r  e:d.  Breach  was  aftigr.ed  for  non-pa>'nient  at  the  day.  It  was  moved  that  this  w^s  no  tbr- 
*  iture  of  the  bond,  \f\xt  of  the  cftate  only,  and  that  this  condition  was  for  the  mortgagor's  benefit  to 
have  his  eftatc  again  oa  payment  of  the  money,  but  not  to  compel  him  to  pay  it ;  And  of  this  opinion 
was  Haie,  but  1  wifdcn  contra,  and  he  cited  one  ■Wcftbrcmk's  Cifc.  Hill  22  Car.  i.  B.  R.  to  be  To 
»djud|ed,  «nd  at  another  day  brought  the  record  of  the  cafe  into  court,  when  upon  Hale  mutata  opi- 
nione,  eave  judgment  tor  the  phintiti*.  2  Lev.  fi6.  Mich.  26  Car.  a.  B.  R.  M  omiins  v.  Chandler. 
».  I  3  Jweb.  387.  pi.  79  'looms  V.  Chandler,  .S.  C.  the  defendant  pleaded  performance  ;  the  plaintiff 
aiiJgAcd  breadi  in  Aon-payment }  the  defendant  rejoined^  that  by  the  non-p a^mect  he  was  to  lofe  his 

liadt 


laii^y  and  the  coort  held  this  a  departure,  and  the  money  i<  due  1^  the  bondj^  though  the  land  is  t» 
be  forfeited,  aod  judgment  for  the  plaintiff.  Ibid.   394^  pi.   90.  S»  0.    Twifdeh  J.  crtM 

Hill.  2%  Car.  I.  of  a  leafe  to  be  void  on  non  payment,  and  adjudged  for  the  defendant,  becaufe  the 
land  \[2i  to  be  loft  by  the  non-payment,  Weftbrook  v.  Print,  and  conceived  judgment  ougSt  to  be  for 
the  defendant,  which  ihe  court  agreed.  Ibid  '454.  pi.  13.  Pafch.  27  Car.  2.  B.  R.  tncS.  C.  ad* 
Judged  for  the  defendant  nifi  ^  And  per  Cur.  if  it  were  a  condition  in  the  deed  fpeciaJly  recited  in  the 
bond,  though  thereby  the  mortgage  U  forfeited,  the  bond  is  fo  too  upon  non-performance;  but  being 
generally  to  perform  aU  covenants^  conditiDns,  5cc.  according  to  Brifcoe^s  cife  and  Be  Conditions  19  j. 
*  it  binds  only  to  fuch  as  are  compulfary,  and  not  to  fuch  af  are  at  the  party's  eleftion  to  do  or  not.  ■  ■ 
Ibid.  460.  pi.  35*  S.  C.  adjudged' for  the  defendant  uolefs  the  plaintiff  difcontinue* 

• 

5.  In  debt  upon  an  obligatUn  with  condition  to  pirformeovenants  [  170  J 
in  an  indenture  of  leafe^  the  defendant  pleadiy  that  after  and  before 

the  original purciafid^  the  indenture  was  by  the  affent  of  the  plaintiff'^ 
and  the  defendant  canceUed  and  avoided,  and  fo  demands  judgment 
.if action,  and  feems  by  Cokb  clearly,  that  the  plea  is  nat  good 
without  averment  that  no  covenant  was  broken  before  the  caneelling  of 
the  indenture.     2  Brownl.  167*  Pafch.  10  Jac.  C.  B.  Anon* ' 

6.  If  an  obligation  be  for  performance  of  covenants  in  a  grant  Raym.  27. 
which  is  voidy  the  covenant  and  obligation  are  both  void ;   and  ?jS^**^^u**** 
judgment  accordingly.    Lev.  45.  Mich.  13  Car.  2.  B.  R;  Capon-  defendanu 
hurft  V.   Caponhurft. 

7.  Condition  of  a  bond  vmsfor  performance  of  covenants  in  a  leafe  Saund.  6. 
^  a  dwelling'haufe  to  an  alien  artificer.     The  court  held  the  bond  j^^' ^"'M 
void,  for  when  a  bond  is  to  perform  covenants,  if  the  leafe  be-  f^vc°s?P- 
comes  Void  by  any  means,  as  by  releafe,  furrender,  &c    the  bond  there  — - 
is  void  alfo ;  and  it  would  be  abfurd,  that  when  the  ftatute  32  H.  *^*„^  "^' 
8.  cap.  16.  makes  the  leafe  void,  and  fo  deftroys  the  contratS^,  that  adjudged  for 
yet  the  bond  to  inforce  payment  of  the  rent  fhould  remain  good  ^  the  dcten- 
and  Judgment  for  the  defendant.     Sid.  308,  309.  pi.  19.  Mich*  ^*'*^' 

18  Car.  2.  B.  R.  Jevons  v.  Hardridge. 

8.  The  defendant  in  conftderation  of  ^00  L  lent  him  by  the  plain-' 
iiff^  granted  his  lands  to  him  for  99  years^  if  G,  fo  long  livcj  pro^^ 
vided  if  he  pay  60/.  per  annum  quarterly  during  the  life  of  G,  or 
400  /.  within  two  years  after  his  deaths  then  the  indenture  to  be  void 
nvith*  a  claufe  of  re-entry  for  nonpayment^  and  gave  z  bond  for  per^ 
formance  of  covenants,  pa3rments  &c.  In  debt  on  this  bond  the 
.breach  affigned  was,  that  30/.  for  half  a  year  was  not  paid  at  fuch 

a  time  during  the  life  of  G.  Upon  demurrer  the  court  inclired^ 
that  this  a£^ion  would  not  lie  on  this  bond  in  which  there  was  a 
provifo^  but  no  exprefs  covenant  to  pay  the  money,  and  therefore  no  v 

breach  can  be  affigned.  "  2  Mod.  36,  37.  Pafch.  27  Car.  %.  C.  B. 
Sufficld  v.  Bafkervill. 


(Y.  a)   [Where]  the  Condition  is  xofa^e  harrrh- 

lefs,  &c. 

\l.  TN  an  aSion  of  debt  brought  by  A.  againfi  5.  in  v/hich  C.  andH^h,  %6^. 
*  D.  are  bail  for  B.  if  the  plaintiff' hath  Judgment  ajiainfl  B.  *7o-pi«35S^ 


the 


llatim;%e-  rehafi  him  mihoft  the  dffim  ^.C.  tipoh  which  C  procures  Z>.  U  he 
***aiik«     '^^'*  ***  execution,  and  after  A.  nUaJis  bim  out  of  executiooy  and 
^^^  ^     thereupon  Z>.  if  te«^  t$  A.  iii  an  obligation,  of  vdiich  the  Condi- 
l(»itiUetad  tion  is  tofavi  A.  hdrffUefi  if  all  anions  and  damages  which  may 
apparent  in.  ^nk  upon  the  releafe  of  D.  out  of  execution,  then  being  in  execu- 
^Virm^*  tion  at  the  fuit  of  A.  from  41  perforis  diat  may  trouUe  him  concem- 
r^^^*-n  i'^g  ^c  ^i<l  releafe,  and  after  C.  brings  an  a^ion  ozfnr^  A.  for  tbo 
•  Foi.  432.  breach  of  bis  promife^  (*)  and  recovers  bis  damages.  This  is  a  breach 
^•A«-v-«^  of  the  condition,  for  the  condition  is  not  to  be  intended  by  die  words 
J|^^«o«  of  the  damaees  onlv,  which  dire^y  arife  upon  the  releafe,  but  to 
^SSottght  ^"y  collateral  a^  dehors j  as  to  the  laid  promiie.    Hobart*s  Reports^ 
«ri/e,  not    cafe  353.  between  fFilden  and  tyUkinfonA 

upon  the  ^ 

leieaie  alone,  but  upon  fome  eitemal  and  collateral  thing  befide«  the  rrleafe,  and  y^  by  means  and 
occaiion  of  the  releafe ;  for  die  words  are,  to  lave  harmlefs,  Sec,  from  all  perfans  *  that  miglit  trouble 
Iiim  concerning  the  faid  leleafe;  and  no  other  perfon  could  moleft  or  trouble  him  for  the  icleafe  of 
]iU  own  debt  oinly,  wheiein  no  man  could  have  to  do  but  by  means  de-hon» 

Bf.  Condi-  2.  If  a  man  be  bound  to  keep  me  without  damage  againji  all  men^ 
^^^  the  condition  is  void,  and  e  contra  if  it  was  agamft  a  man  cotain* 
s.c.ibrit  fir.  Conditions,  pi.  150.  cites 8  £.4.  12,  13. 

if  in  a  man- 

IMV  impoflibk* 

3.  In  covenant,  the  defendant  had  leafed  to  the  plaintiff  the  manor 
of  D.  for  20  years^  and  granted  by  the  indenture  that  be  would 
acquit  him  of  all  charges  i£iiing  out  of  the  faid  manor  during  the  term^ 
and  after  by  parliament  the  tenth  part  of  the  value  of  the  land  was 
granted  to  the  kingj  and  not  the  tenth  part  oftheijfues  of  the  land  ^ 
for  then  per  omnes  the  leflbr  fhall  difcharge  the  leflTee  i  and  by  all 
except  Brian  the  land  is  charged  by  reafon  that  he  may  diftram  in 

-  the  land  for  the  tenth  part  of  the  value,  and  may  diftrain  for  bis 
debt,  contra  of  a  common  perfon ;  but  Brian  e  contra,  and  that 
the  land  is  not  charged,  and  there  is  a  great  diverjity  between  .tfaofe 
words,  ijfuesofthe  landj  and  value  of  the  land\  for  by  the  ifilies  of 
the  bjiiy  if  a  man  be  bound  to  render  them  he  (hail  pay  the  fitme 
jfTues;  contra  where  he  is  bound  to  pay  only  the  value.  Brr 
Covenant,  pL  30.  cites  17  £.  4. 6. 

4.  A,  and  B,  were  bound  to  J.  S.  in  15/.  and  y.  Ni  was  bound 
to  the  faid  A.  and  B,  upon  condition  to  acquit  them  asainft  the  iaid 
•J.  S.  and  after  J.  5.  releafed  to  A.  and  B.  the  faid  isT.tytbe  labour 
of  the  faid  J.  N.  this  is  a  good  performance-  of  the  condition ;  per 
T ownfend  and  Catefby,  ic  non  negatur.  Br.  Conditions,  pi. 
237.  cites  I  H.  7.  30. 

If.  The  defendant  fold  lands,  and  covenanted  to  fave  the  vendee 
harmlefs  upon  requeft.  It  was  fdid  Arg.  that  if  the  land  was  after^ 
wards  extended'^  before  any  requeft  made^  that  this  was  no  breach  of 
the  covenant^  bccaufe  it  was  by  the  negligence  of  the  plaintiff  him-* 
fclf.    Mo.  189.  pi.  338.  Trin.  27  Eli«.  B.  R.  Anon. 

6.  A.  made  %leaje  to  B.  for  life,  and  covenanted  for  himfelf  and 
his  heirs  that  he  would  fav^  the  leffee  harmlefs ^r^m  any  claiming^  ^ 
byi  from^  or  under  him\  A.  died,  and  his  wife  recovered  in  dower ^ 
and  the  lellee  thereupon  brought  covenant  againft  the  heir,  and 

adjudged 


Conottiom  tft. 

idjudgM  ft>r  Bi  b^caufe  the  wife  ClaimM  under  her  hiiflxind,  who 
was  the  covenantor ;  but  i/Jhe  had  been  the  mother  of  A.  the  lejfoi'^  . 
it  had  been  otherwife,  b^rcaufe  her  claim  wouM  not  be  frooi  or 
under  A*   Godb.  333.  pi.  425.  Trin.  21  Jac.  B.  R.  Aiion. 

V 

1 

(Z.  a)     How  the  Condition  ought  to  he  performed^ 
when  it  is  to  keep  him  without  Damage. 

iU  TF  it  be  to  fave  him  harmlefe  from  J.  S.  if  J.  S.  after  fays  to  ^f  "^f ' 
•*■  himi  that  if  be  goes  ta  his  houfe  he  will  heat  hint^  by  which  i65!'citef 
menace  he  dares  not  go  tb  his  houfe  about  his  bufmefi,  the  obliga-  s.  c.  but  it 
tion  is  forfeited*     i8TE- 4.  28.]  Unotciaa. 

—— S.Cv 
cited  5  Ilep.ft4.^iu  as  held  by  Brian  and  UtUetoa.^— »S.C.  cited  Arf.  3  Eol<(.  2^4.  and  Dodorids«  J« 
ialdy  that  the  mattgf  it  well  debated  m  that  cafe.  ■■$.  C.  cited  %  Bulft.  94  and  toe.  (t%.) 

^..«^.  C.  cited  Cro.  J.  340.  in  pi.  5.  ■  The  cafe  in  Br.  Condittons,  pi.  165.  is,  vi«.  In  debt  a 
man  ia  bound  to  fave  N.  barmlefs/roM  an  oh/'igathn  in  wbickhtis  ^tund  t9  /f\  S.  and  aAer  ^.  S* 
hrougbt  debt  agaiaft  M,  by  which  N.  brntgbt  debt  agaltift  his  Mgorf  brcaufe  he  i<  not  faved  kannleftl 
and  the  deftndamt  fUadtd  ({wA  mon  dammfieatus  eft\  and  the  plainti/F  fatd,  that  W.  S.  braught  the 
zStion  againii  him,  by  reafon  whereof  he  durft  not  go  about  his  buGnefs,  by  which  he  was  damniticd  - 
and  per  *  Choke  J.  he  is  not  damniiied;  for  if  capias  bs  awarded^  and  be  be  mt  arrefed^  he  t»mc 
damnified.  Contra.,  per  Brian  and  Littleton,  and  that  the  obligation  is  forfeited  for  the  not  iamnm 
JuiB  from  the  fait>  may  be  at  a  lofs  by  the  terror.     Quxre.    Br.  Conditions,  pL  1^5.  cius  18  E.  4.  ^7. 

f2.  If  the  condition  of  as  obligation  be  to  perform  an  awardy  Ci'o.j.339. 
which  is,  that  the  obligee  Jlaret  acquietatus  de  quaUbet  materia  con^  t*  5*  ^"  ^* 
tainedin  a  bill  Jn  chancery  that  the  obligor  hath  depending  againfl  \„o\J^^^^ 
him^  and  that  the  faid  fuit  Jhall  ceaftj  and  after  ^cie  obligor  exhibits  iy^imetn 
it  stew  till  in  chancery  againft  the  obligee  for  the  fame  matter ^  and^^^  thede- 
in  the  end  of  the  bill  trays  procefs^  but  never  takes  out  proce&  there   »  BiftiTL 
upon  againft  him ;  tnis  is  not  any  fuch  moleftafiion  that  it  ihall  94.  s  c? 
be  a  forfeiture  of  the  condition,  for  he  is  not  at  any  damage  there-  ^i^^fC^  f« 
by.    Pafch.  i2  Ja.  B.  R.  between  Freeman  and  Sheene^  per  Cu-  !!lSuitt. 
nam.  j  Rep.  7.  pi. 

judged  agatnt  the  plaintlg.     ■■  ■   Brownl.  J%%.  Fceman-v.  Shidd,  S.  C.  and  judgment  pet  tot  clr. 

Jor  the  dtfendant.  ^        ^ 

[3.  If  the  condition  be  to  dif charge  anodier  againft  J,  S.  of  an 
ebligation  in  which  he  is  boundy  he  ought  to  difcbarge  him  of  tk? 
obligati6n  by  releafcy  or  otherwife,  and  it  is  not  fudicient  to  lave 
him  harmlefs.     22  £.  4. 40.  b.] 

[4.  [But]  if  the  condition  be  to  difcharge  and  iave  harmlefs  the 
fureties  from  the  penalty  of  an  obligation  \  t(  the  obligation  be  for- 
feited, yet  this  condition  as  to  the  fureties  is  not  broke,  for  they 
may  be  difcharged  and  faved  harmlefs  from  the  penalty  of  the  obli- 
gation norwichftanding.  D.  4,  5*  Ma.  161.  44,  (but  it  feema 
the  refoludoo  there  is  contra. )] 

[5.  If  A  and  B.  are  bound  in  ad  obligation  to  perform  terfain  f^ 
venants  contained  in  an  indenture,  of  which  on€  ss  to  pay  certain 
money^  and  C.  covenants  with  A.  and  B.  to  fave  them  harmlefs  from 
gjl  things  contained  in  the  faid  indenture^  and  after  the  mmey  is  not 
psid  ac(f ording  to  the  fdid  indenture^  by  which  the  dUigation  is 

iorfeited  t 
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.Atrfeitefi  jet  it  feems  tfiat  C.  is  not  bound  to  &vt  dietn  fMtanSeA 

from  the  ibligatim^  for  this  is  a  thing  collateral  to  the  indenture* 

Mich.  5  Jac.  B.  between  Sc9t  and  Pope  plaintiffs,  and  Griffin  de« 

fendant  ] 

Br.  Condi-       [6.  If  the^conditfon  be  to  fave  harmlcfs  fromfucb  a  thing ;  this 

d»»  S^.  cl^  does  not  extend  to  aSiions^  in  which  be  might  have  a  lawful  defence 

Ibrthe'otber  without  the  obligor,      2  H.  4.  9.] 
ii not  bound 

«o  fave  him  harmlefs  againft  all  th^  world.  As  in  debt  upon  tn  obligtcien  the  cafe  was.  that  A.  Hf" 
iraiiud  thpie  igainll  B»  and  B,  futd  ritplevin  in  the  counry.  and  C  kailiff  of  the  Jberiff  rrturned  quod 
iHH  p^iuit  kab«re  v'tfum  avfrierumi  by  wh.ch  IFithernfim  wms  awa^did  of  thcSvg  ojt  of  A.  by  which 
C.  m  h«'irtfft6ok  four  heafls  nf  A.  H  fVitbtrnamy  and  delivered  them  to  tbejaid  A*  egain,  snd  took  a5- 
ilgatin  of  A»  n  which  hie  was  botfnd  to  him  rr  fame  him  ivitbout  damggt  for  thofe  four  b«jift^  and  J?. 
brought  detifote  agaJnft  C.  the  bailiff,  by  which  he  brought  debt  aga'tnfi  A»  the  firft  defendaic  upon  thb 
obTi^cat'on,  and  the  opinion  of  the  court  was,  that  in  a&  much  as  adi^n  of  detinue  of  beafts  does  not 
tie  againft  the  bailiff  who  to  ik  them  in  Wit'ieraam,  therefore  the  bailifF  himfelf  lYiight  have  barred  the 
alainr  ft'  in  th '  action  of  decinu?,  therefore  the  a^ion  does  not  lie,  and  alfo  this  condition  is  againft 
law  that  he  Ciouid  take  any  oSligacion  to  difcharge  him  foir  re-deUverlliGe  of  the  Witberntm  again  to 

'  the  defendant  y  for  he  ought  to  have  retained  it  till  th^  firft  diArefs  was  re-delivered  if  the  i^l^vio  be 
la  C*  B.  or  to  the  plainti&if  it  bcm  B.  K.  and  not  to  re-d'^liver  it  to  the  defendant.  Br.  C«adittoin» 
j/i.  34.  cites  2  H.  4^  9«  Br.  Obligation,  pL  %o.  cites  S«  C.  and  S.  P.  that  he  is  bound  to  fave  him 
fl«^ainft  him  only  that  can  hurt  him. Br.  Dette^  P^  5I-  citea  &.G.  aodS.  P.  *^'*rrfinrlr. 

' Fitih.  Obli|^ation» pi.  13.  citrs  S.  C. 

Cro.E.369.  [y.  If  y/.  andB,  are  bound  tn  60/.  to  C  and  A.  hinds  himfelfin 
w  i  ht  V  o^other  obligation  to  B4  upon  condition  to  acquit^  difchargcy  and 
livsc^^.cfave  harmlefs  the  faid  B.  from  the  faid  obligation,  and  after  C/uer 
aaju.  g;.'d^  B,  upon  the  obligation  of  60  K  and  hath  judgrnent  againft  him  upon 

^n^^rlghf  s  ^^^  ^^^'''  ^"^  ^^^^^  ^^/^'"^  execution  fued,  J.  delivers  to  B*  th  60 1. 
cafe,  alias,  *jor  vjhich  &c.  yet  his  obligation  is  forfeited,  for  he  hath  not  ac- 
Bartwrighc  quitted]),  as  he  oughts  for  be  is  damnified  by  the  fuit  and  judg- 
T  c*ad-^'  nient,  by  which  h.s  lands^  goods^  and  body^  arefubje£Ied  to  any  exe*- 
judgM  for    cution.    Hill.  37  £Uz.  B.  R.  between  Bopwright  and  Harvey  ad<« 

•  the  pUin.iff  judged.] 
•— -Cr^.F. 
264 •  pi-  3-  Mich.  33  and  34  Eliz*  B»  R.  Buih  v.  Rldgely,  S.  P.  adjudged  accordingly. 

♦[173] 

r- 1       [8.  If  a  man  enters  into  an  obligation  with  another  for  his  debt^ 

yoJ-433-    of  which  the  condition  is  to^pay  the  money  at  a  day,  and^tbe  prinm 
^^"""^  cipal  ajptmes  to  difcharge  and  fave  him  harmlefe  from  the  (aid  obliga- 
tion, and  after  doei  not  pay  the  money  at  the  day^  by  which  the  obli- 
gation'is  forfeited,  and  tJ^fUrety  to  avoid  the  fuit  pays  the  money  ; 
he  may  have  an  aSion  upon  the  cafe  ag-ainft  the  principal,  for  the 
affumpfit  is  broke.     Hill.   14  Jac.  B,  R.  Crarsmsr  and  Gcmetjcl 
adjudged  ;  and  the  court  faid  it  was  a  ftrongeV  cafe,  by  reafon  of 
die  word  (difcharge^)  the  exception  being  in  arreft.J 
jo.T97.pl.       [g.  If  A.'  kj/ie  of  a  term  rendring  rent,  aj/lgns  it  to  B.  and  i?, 
J°*^'^'      covenants  to  fave,  A.  without  damage  from  all  rents  payable  to  the 
a)-carthc^^  leflbr,  and  after  B.  leafes  parcel  of  the  land  to  A.  and  after  the  hay 
burn  to  A.   of  A,  is  there  dijlrairCd  for  rent  arrear;  yet  the  covenant  is  not 
who  put  hay  broke,  becaufe  thp  diftrefs  of  the  hay  was  unlawful,  and  a  trefpafi, 
afil'grrnted  *"^  the  fufterance  of  the  rent  to  be  arrear,  without  adlual  damage, 
the  barn      is  no  breach  of  the  covenant.     Mich.  4  Car.  B,  R,   between 
and  hay  to  Cjuoper  afid  Pollard  adjudged  upon  demurrcr«  which  intratur  Tr.  i. 

C.  andco.     f>         n*..    j --»  1  ~ 

wnantcdto  Car.  Rfct.457.] 


WiiTiaat  it } 
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*rkt  orf^aal  leflor  dlftniiie^  the  hay  for  nntf  whcmipofi  A.  brought  covcnailf«  bat  sludged  that  it 
dees  not  lie,  becaufe  hay  in  a  bara  cannot  be  diftrained  for  rent,  and  the  covenant  extends  only  to 
tawAil  and  not  to  tortious  incumbrances.  Another  point  was  aoved,  via.  Whether  adtion  lies,  ad- 
Inttting  the  diftrefs  to  bs  lawful  ?  Jones  J.  thought  it  did  not ;  becaufe  the  covenant  extends  only  to 
n  thing  in  eile  at  the  time  of  the  covenant  made,  and  not  to  damage  happening  to  the  plaintiff  by  a 
fabfe^iaent  *Gt  of  his  own,  vis.  his  taking  the  leaie  for  years  of*  the  bam ;  but  Crooke  t  contra*  As4 
judgment  was  given  Upon  the  firft  point. 


(Z»  a«  2)     To  fave  harmlers.    At  what  Time  the 

Suit  may  be« 

!•  A  Was  bound  as  furety  with  B<  for  payment  of  20  L  at  Mich. 
•*^*  and  had  a  counter-bond  from  B.  to  fave  him  harmlefs,  B* 
paid  net  the  money  at  the  day.  A.  brought  a^ion  on  the  counter* 
bend.  The  court  agreed  that  by  the  non-payment  at  the  dayy 
which  has  put  A.  the  plaintiff  in  danger  of  being;  arrefted,  is  a  dam-^ 
nification  to  him,  and  corifequentiy  a  prefent  breach  of  the  condi- 
tion, and  forfeiture  of  the  counter-bond ;  and  judgment  for  the 
plaintiff,     3  Bulfl*  233.  Mich.  14  Jac.     Abbot  v.  Johnfon* 

2.  If  one  give  a  warrant  of  attorney  to  confefs  a  judgment yir 
Javing  bail  harmlefs,  tho'  the  debt  be  not  paid,  he  cannot  fue  exe^ 

cution  before  damnification*     Per.Cun  6  Mod.  77*  Mich.  2  Ann* 
B.  R*  Anon^ 

3.  If  one  pretending  title  to  land  gives  fecurity  to  the  tenants  to 
fave  diem  harmlefs  on  paying  him  jhe  rent,  and  after  another  re- 
covers in  eje&ment  againft  them,  tfiBJrhave  not  yet  a  remedy  on  the 
fecurity  till  recovery  of  the  mefne  prcKts,  which  is  from  the  time 
of  the  a^on  brought^  and  without  an  a&ial  entry  there  can  be  no 
recovery  of  the  profits*    Per.  Cur«  6  Mod.  22t2«  Mich«  3  Ann* 

B.  R«  Anon.  '  v 

(Z.  a.  3)     To  fave  harmlefs.    To  what  fuch  Con-  [  17^  ] 

ditioii  extends. 

I.  T\  £  B  T  upon  obligations  the  condition  was  that  If  the  de- 
-■^  fttAaUt  kept  the  plaintiff  without  damage  againft  %  B,  of 
toL  in  which  the  plaintiff  is  bound  to  the  defendant  by  obligation  ; 
and  per  Collowe,  Choke  and  Brian,  the  condition  is  void;  for* This li 
y.  B*  has  nothing  io  dM  with  the  debt  by  obligation  which  is  between  "^P!?"J*^ 
ibe  plaintiff  and  defendant.,  and  fo  the  condition  impoffible,  and  fo  ^^^^ 
void,  and  then  the  obligation  is  fmgle.    Br^  Conditions,  pi.  r75«pUaai 
cites  2 1  E#  4.  ♦  54. 

2«  Debt  upon  obligation  indorfed^  with  condition  that  the  de* 
fbndant  Jhall  difcharge  the  plaintiff  of  all  ef capes  of  all  felons  in  the 
frifon  of  D4  ?iXii  faid  that  there  were  only  i  there  at  the  time,  &c. 
yiz.  J.  N.  and  W.  S.  and  that  the  plaintiff  was  not  damnified,  &c. 
axul  the  othef  laid  that  he  was  damnified,  &c«  Quaere,  for  perad* 
Tcnture  he  fliall  be  charged  of  all  felons  delivered  there  after 4  Br* 
Conditions,  pL  S7«  cites  2f  n.  7.  30« 

Vot.  V.  O  3.  Debt 


174  Contittfon« 

3.  Debt  upon  an  obligations  the  condition  was,  that  if  the  ie^ 
fendant  warrant  and  defend  an  oxgange  of  land  to  the  pktutiff 
againji  J.  S.  and  all  ethers^  that  then,  &c«  It  was  refolved  per 
tot.  Cur.  that  the  word  (defend)  ihall  be  taken,  and  (hall  not  im- 
ply any  other  fenfe  but  a  defence  againji  lawful  titles^  and  not  ^;ainft . 
trefpalibrs.  And  per  Periam  J.  it  would  be  the  fame  if  it  had  been 
defend,  without  the  word  warrant.  Mo«  I75*pl*309*  Mich.  26 
&  27  Eliz.  Grocook  v.  White. 

4.  The  condition  of  a  bond  was  to  fave  the  obligee  harmleis 
toncerning  his  buying  certain  gOBds  atfuch  a  price.  This  extends  not 
to  the  price,  but  to  the  title.  Allen  95.  Mich.  24  Car»  B.  SL 
Smalman  v.  Hutchinfon. 

5.  Counter-fecurity  given  agalfift  a  debt  of  4000/.  fhall  extend 
to  be  fecurity  againft  an  after  debt  of  2000/.  for  which  the  &&c 
perfon  is  furety.  Ch.  Cafes,  97.  Hill.  19  &  20  Car.  2.  Seint^John 
V.  Holford. 

Comb.  320.  6.  Obligation  with  condition  to  £ive  the  parijh  rf  S.  harmlefs 
Pafch.  7  W.yj-^;«  y.  G.  his  wife  and  children.  Jofeph,  the^«  ^fJ-G.  born  at 
Walton  T.  ^^  ^^"^^  °f  ^^®  obligation  entred  into,  had  a  wife  and  children^ 
Spark,  s.'c.  whom  he  could  not  maintain,  and  the  pariih,  by  order  of  the  juf* 
adjudged  for  ticcs,  was  to  allow  2s.  per  week  to  Jofeph  for  die  maintenance  of 
the  plaintiff,  j^j^  ^^^  j^jg  f^n^jiy .  j^  ^^  aftion  brought  upon  this  bond,  the  con* 

dition  was  held  to  be  broken,  for  tbo*  it  did  not  extend  to  grand-^bil^ 
dren  of  J.  G.  becoming  chargeable,  yet  their  father  Jofeph,  who  is 
by  nature  bound  to  maintain  them,  being  unable  to  do  it,  he  is  io 
that  refpe£b  impotent,  and  become  chargeable  to  the  parifli)  and  he 
is  within  the  exprefs  words  of  the  condition,  and  held  in  this  cafe 
that  all  the  children  of  J.  G.  though  bom  after  the  obli^tion  enr 
tred  into,  would  be  within  the  exprefs  words  of  the  condiuon.  Skin«^ 
556.  Mich.  6  W.  3.  B.  R.  Waltham  v.  Sparkes. 

7.  Debt  upon  bond  condition^  to  fave  the  plaintiff  harmleisT 
againji  allefcapes  which  he  had  already  fuffered  as  warden  of  the  fleet -^ 
the  court  took  a  diverfity  between  a  bond  to  fave  him  harmleft 
againft  all  future  efcapes;  for  that  would  be  void,  and  a  bond  to 
fave  harmlefs  againfl  paft  efcapes ;  for  diough  it  was  unlawful  td 
fufFer  them,  yet  one  may  contrail  to  indemnify  one  againft  a^ic- 
nalty  already  incurred  againfl  law.  6  Mod.  225.  Mich.  3  Amu 
B.R.    Fox  v.  Tilly. 

t  17s  ]  ^-^^  ^*  +)  ^^  ^^^^  Harmlefs.    Pleadings. 

I.  "pv  E  B  T  upon  an  obligation  to  keep  the  plaintiff  without  da^ 
•*-'  niage,  the  defendant y^iV  that  he  had  performed^  judgmem: 
fi  a^o  \  and  the  plaintiff faid  that  he  did  not  keep  him  without  da* 
magCj  prift,  &  non  allocatur  without  Jhewing  how  he  is  indamagedi 
and  fo  he  did ;  quod  nota.  Br.  Conditions,  pL  36.  cites  7  H. 
f.  II. 

2.  In  audita  auerda,  where  a  man  is  botind  in  a  ftatute  upon  ^« 
feafance^  that  ifne  acquits  orfaves  indemnified  the  conufor  ofioL  an* 
^  nuity  per  ann*  QC  an  aonual  rent  which  hg  has  granted  to  J.  N.  that 

•  the 
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the  ftatute  ihall  be  void;  and  the  conufov /a! J  that  hi  bad  annually 
paid  the /aid  annuitfy  andfo  acquitted  him,  &  admittitur  pro  bono, 
as  if  the  payment  had  been  by  acquittance,  and  fo  fee  that  he  is  not 
bound  to  obtain^  a  releafe  to  extinguifh  the  annuity,  &c«  For  the 
words  were,  to  acquit  and  (ave  harmlefs,  and  payment  is  faving 
barmlejs,    Br.  Conditions,  pL  8o.  cites  37  H.  6. 18. 

3.  Debt  upon  obligation  indorfed,  that  if  the  defendant  acquitted 
and  faved  the  plaintiff  without  damage  from  an  ohligation  of  loL 
againft  %  N^  to  whom  the  plaintiff  was  hound  in  10/.  that  then,  &c. 
znA  fata  that  fuch  a  day  and  year  y.  Ni  redelivered  the  obligation  of 
10  fm  to  the  plaintiff  at  the  requeji  of  the  defendant  in  lieu  of  acquit-^ 
tance.  Per  Prifot,  you  ought  to  fay  that  the  plaintiff  was  not  in- 
damaged  againft  J.  N.  beforb  the  delivery  of  the  obligation ;  for  it 
may  be  that  it  was  fued  by  the  obligee,  by  which  Laicon  (aid  dt  fupfa 
abjque  hocy  that  he  was  indamagedhy  the  faid  obligation  before  the 
delivery  of  it',  and  good.    Br.  Conditions,  pi.  93.  cites  38^  H. 

6*  13. 

4.  But  if  he  had  faid  that  he  had  faved  him  without  damages^ 
and  did  notjhew  howj  this  had  been  good;  but  here  he  fhall  fliew 
how,  viz.  by  delivery  of  the  obligation;  quod  nota.    Ibid« 

5.  Jnd  it  is  iaid  3S  H.  8.  that  *  non  damnificatus  eji  is  z  good  ^'Ji^^ 
pica;  for  this  in  the  negative,  and  therefore  good  without /hewing  IZn  ?• «' 
%aw.     But  where  he  pleads  that  he  has  kept  him  without  damage  diKrerfity 
in  the  aflirmative,  he  fhall  fbew  how ;  note  a  diverfity.    Ibid.         ^here  » 

'  '  man  pleads 

in  the  af- 
iirmative,  and  where  in  the  negative  ;  for  tn  the  cffrmative  be  ouvht  f  plead  certain \  as  when  a  maa 
IB  bound  to  keep  J.  N.  without  damage,  if  he  pleads  in  the  affirmative,  he  ought  to  plsad  certain  hovr 
lie  h4S  kept  him  without  damage,  as  by  releafe,  payment,  &c  in  certain.  Br.  Conditions,  pi.  119. 
CfCes  4H.  7.  11.  and  5  H.  3,  l.-^Bmt  where  a  maa  is  bound  toftand  to  tbt  ar^Urenunt^  nullum  fecit 
•rbitriom  fuffices  in  tHe  negative  j  but  if  he  pleads  in  the  affirmative,  that  he  has  performed  the  awaid 
.,  lie  ihail  ihew  what  the  award  was  in  certain.    Ibid. 

•  S.  P.  J  But  where  a  man  is  bound  t9  dlfcbar^t  W,  It  is  no  plea  that  he  has  difcharged  hiro,  bat 
fbmUpnu  hewf  becaufe  the  plea  is  in  the  affirmative,    fir.  Conditions,  pi.  133.  cites  6  H.  j^a 
S.  P.  Ibid.  pi.  19S.  cites  M.  37*  H.  8.  t  ^'  ^'  **>*^*  P*  *40-  "tes  loH.  7.  iz. 

6.  Debt  upon  obligation,  upon  condition  that  if  the  defendant 
warrants  and  defends  Juch  land  to  the  plantifffor  lifty  whereof  he  has 
infeofFed  him,  that  then,  &c.  znd  faid  that  he  has  warranted  and  de^ 
findedy  per  Danby  this  cannot  be  without  impleading  the  plaintiff, 
Dy  which  he  bids  him  fay,  that  he  was  never  implsaded^  and  if  he  had 
beeny  &c.  you  would  have  warranted  hitny  which  Littleton  agreed. 
And  after  Danby  and  Needham  faid,  that  if  he  had  been  oufted  by 
a  ftranger  without  being  impleaded,  the  obligation  had  been  for* 
feited,  rAtione  hujus  verbi  (defcndct ;)  quod  nota,    Br.  Condition^ 

pi.  141.  cites  2  E.  4. 15. 

7,  In  debt,  a  man  is  bound  to  fave  N.  harmlefs  from  an  obliga'^ 
thn  in  which  he  is  hound  to  W.  5.  and  after  W.  S.  brought  debt  againft 
N.  by  which  N.  brought  debt  again/l  his  obligor^  becaufe  he  is  not 
laved  harmlefs;  and  the  defendant  pleaded  quod  non  damnificatus  j/?,  [  ,^51 
ind  it  is  admitted  a  good  plea,  and  i\i^  plaintiff  Jhall  Jhew  by  repli^ 
sation  how  he  is  damnified^  quod  nota,  Br*  Cojidiuons,  pi.  165. 
cites  18  E.  4-  ^7- 

O  2  '  8.  Debt 
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8.  Debt  upon  obligadoti)  with  condition  that  the  defendant  Hull 
Iccep  the  plaintiff  without  damage  ^tf«  all  fuits  which  J.  5.  has^ 
agdinfi  him^  and  the  defendant  faid  ^oA  querem  non  eft  damnifica^ 
ius  by  the  faid  fuits  \  per  Brian  and  Choke  J.  the  defendant  ought  to 
ihew  that  he  has  faved  the  plaintiff  without  damage,  or  has  been 
nonfuited,&c.  or  has  difcontinued  them,  &c.  in  the  generally,  and 
the  plaintiff  {hall  ihew  certain  in  what  aAion  he  is  grieved ;  quod 
non  negatur;  quod  nota«    Br.  Conditions,  pL  i7o»  cites  21  £• 

4-  75- 

9.  If  A»  be  bound  to  B.  to  difcharge  andfave  him  hamJefsj  if  A. 

fUads  that hf  has  difcharged himjhcAaUficw  certainly  how,  but  if 
he  was  bound  only  tofave  him  harmlefs^  dien  the  plea  is  good  gene- 
,  rally,  per  Catefby ;  quod  non  negatur,  &  hoc  videtur  dicere  non 
damnificatus  eft.    Br.  Conditions,  pi.  185.  cites  22  £.  4.  43. 

10.  Condition  was,  that  the  obligee  fliould  peaceably  enjoy,  &c. 
and  the  defendant  ^/r^if^  that  ^^  plaintiff  did  peaceabty  continue  his 
foffiffion  until  fuch,  a  day,  at  which  time  the  lord  diftrainedfor  rent ; 
and  a  good  plea.    Heath's  Max.  47,.  cites  28  H.  8.  D.  30. 

11.  But  where  the  condition  was,  to  grant  warrant  and  (avc 
barmlefs  againft  lord  and  king,  and  to  have  and  peaceably  enjoy,  the 
defendant  pleaded,  quod  li  habuit  &f  pacifice  gavifusfuit  j  where  iaid 
by  divers,  that  the  plea  is  ill,  and  but  argumentative,  that  is,  he 
hath  peaceably  enjoyed  die  land ;  ergo,  he  hath  warranted  the  land, 
and  faved  the  plaintiff  harmlefs,  for  he  might  be  impleaded  in  a 
pracipe  and  the  other  not  warranted,  and  yet  hold  it  peaceably,  or 
might  be  diftrained  for  iffues  loft,  &c.  and  therefore  ought  to  have 
pleaded  exprefsly  quodndnfuit  damnificatus  per  regem  nee  per  aliquem 
alium\  or  that  the  plaintiff  was  impleaded,  and  he  did  warrant,  &c. 
^art  indey  for  Baldwin  e  contra.  Heath's  Max.  47.  cites  to  H. 
8.0.43.  -r/  J 

12.  The  condition  of  an  obligation  was,  to  vjrarrant,  defend,  or 
favc  harmlefs,  as  well  the  perfon  of  the  obligee  as  the  premiffes 
againft  one  C.  where  the  defendant  alleged  in  his  bar  a  former  leafe, 
by  reafon  whereof  ii^f«/  le  obligee^  nee  les  premiffes  pofftnt  nee  potuerunt 
eje  dwmificae  perpradiaum  C.  The  defendant  replied  the  fpcci4 
matter  in  law,  without  concluding  et  iffmt  damnificatus ;  it  was 
holden  ^e  defendant's  bar  was  ill,  and  that  he  ought  to  have 
|>Ieadcd  non  fuit  damnifieat\  or  the  fpecial  matter,  and  conclude 
tffint  non  damnificatus  \  and  the  plaintiff's  replication,  for  wantjc 
a  proper  conclufion,  is  ill  alfo.    Heath's  Max.  47,  48.  cites  2  EJ, 

D.  184.  '^ 

13.  And  in  the  like  cafe,  the  defendant  pleaded  quod  quer"  non 
Jamnificat' fuit  per  A.  and  the  plaintiff  in  his  replication  fhew'd  a 
fpecial  damage,  and  concluded  et  ijint  damnificat^  and  the  defend- 
ant  by  his  rejoinder  pleaded,  nul  tiel  record-,  quod nota.  Heath'a 
Max.  48.  cites  El.  D.  i86. 

14.  Debt  upon  bond  tofave  the  plaintiff  harmlefs,  &c.  The  de- 
fendant pleaded  m  bar  that  he  had  faved  him  harmlefs  generally. 
The  plea  was  held  ill ;  for  he  fliould  have  pleaded  non  damnifica- 
tus,  becaufe  he  may  fave  the  plaintiff  harmlefs  infome  things,  and 
yet  he  may  be  damnified  infome  other  things,  in  which  the  defendant 


was 
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was  hound  tofavi  him  harmlifs ;  and  judgment  vXu   Style  i6.  PaTch. 
23  Car.  B.  R.  Wroth  v.  Ellcy, 

15.  Bond  to  fave  harmlefs  from  bonds,  or  to  fatisfy  all  damages 
within  a  month,  defendant  pleaiUd  he  had  paid  him  fuch  a  fum  for 
all  his  charges  within  a  month,  adjudg'd  that  defendant  ou^ht  to 
Jbiw  bow  tibe  plaintifFwas  molefted,  and  that  he  had  fatished  fo 
much,  or  that  he  was  not  molefted.     Cro.  £•  393.  pi.  i8.  Pafch« 

37  £liz»  C.  B.  Hutchinfon  v.  Lewfon. 

16.  Debt  on  bond  to  fave  harmlefs yr^/n  payment  of  rent  due  to  a  r  j<y<.  -v 
*  Jiranger  at  fuch  afeaft\  *tis  no  plea  to  fay  that  no  rent  was  due,  ' 

but  ought  to  plead  if^n  fuit  damnificatus.  aavil  90,  in  pi.  167.  Hill* 
30  Eliz. 

17.  Debt  upon  a  bond,  the  condition  was  to  fecure  him  harm- 
left  agajnfi  y»  S,  in  an  action  for  53  /.  for  which  he  was  bail  for 
him,  Tiie  defendant //rtfd!r  he  had  paid  to  J^  S.  20  /.  in  fatisfaSlion 
rfthe^'^h  and  fo  he  kept  him  harmlefs  \  but  for  that  the  plaintiff 
might  be  damnined  before  the  payment,  to  which  he  does  not  ^- 
fwer,  the  plea  was  held  ill,  and  the  plaintiff  had  judgment ;  cites 

38  H.  6.  13.  Cro.  E.  156.  pi.  40.  Mich.  31  &  32  Eli*.   B.  R. 
Davies  v.  Thomas. 

18.  In  debt  on  bond  conditioned  ^tx  whereas  the  plaintiff  was  %^z^^xxl 
bound  in  7,00  L  for  the  defendant  for  payment  of  100 /.  to  A,  B.  ifCro.],-^^, 
therefore  the  defendant  Jhall  fave  and  keep  harmlefs  the  plaintiff  from  ^^^q^''ZT 
alljuits^  quarrels  and  demands  touching  &c.  the  f aid  bond  Sec.  that  a'sullL  1 1  <. 
dien  &c.    The  plaintiff  declared  that  at  the  day  he  went  to  the  place^ 

emd  finding  no  body  there  to  pay  the  money^  he  paid  it  himfelf&cc.  The 
A^cxiAajit  pleaded  mm  fuit  damnificatus.  The  plaintiff  replied,  and 
ihew'd  the  fpecial  matter.  Adjudg'd  for  the  plaintiff  j  for  the  pay- 
ment of  the  lool.  is  damage,'and  had  he  not  paid  it  greater  damage 
would  cnfue ;  and  it  is  not  neceffary  that  the  plaint  ff  be  arrefied  or 
fued  Sec.  5  Rep.  24.  a.  Mich.  42  &  43  Eliz.  B.  R.  Broughton's 
cafe,  alias  Broughton  v.  Pretty. 

19.  Debt  upon  bond  for  performance  of  covenants  brought  by 
the  high -(her iff  againfl  the  under-iheriff  j  one  covenant  was,  that 
the  under-jheriff  jhall  keep  all  prifoners  committed  to  him  until  they  be 
delivered  by  law^  and  aljo  to  fave  the  plaintiff  harmlefs  of  all  efcapes 
made  by  them.  The  defendant  pleaded  performance  of  all  covenants* 
The  court  held  the  plea  ill,  becaufe  one  part  is  in  the  affirmative, 
and  the  other  in  the  negative,  and  therefore  he  ought  to  have 
pleaded  non  fuit  damnificatus.  Goldfb.  157,  pi.  88.  Hill.  43  Eliz, 
Payton's  cale. 

20.  Obligation  with  condition,  reciting  that  whereas  A.  the 
plaintiff,  at  the  requeft  of  the  above-bounden  B.  the  defendant^ 
ftands  bound  together  with  the  faid  B.  unto  one  J.  S.  in  an  obliga- 
tion for  payment  of  10 1,  on  the  15th  May  (which  May  was  before 
the  date  ot  the  faid  obligation  whereof  the  action  is  brought)  if  the 
faid  B.  do  fave  and  keep  harmlefs  the  faid  A.  of  and  from  die  faid 
obligation,  that  then  &c.  B.  pleaded  payment  fecundum  forman  V 
effe^um  conditionis  praediffae.  Upon  demurrer  the  plaintiff  had 
judgment ;  for  B.  fhould  have  pleaded  non  damnificatus.  Goutdib, 
159.  pi.  90.  Hill.  43  Eliz.    Allen  v.  Abraham* 

O  3  21.  Caft 
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Tdr.  iS.  ir.  Cafe  Stc  for  that  iis  confuUration  the  ptaintiffw9iJd  £Jcbarge 
I*  p'  don  ^^^  difendanty  then  uruUr  an  arrefty  the  defendant  tremjed  Utayfr 
not  appear  '''<<^^  &C.  and  alleged  quod  exoneravit  turn  from  the  fata  ttrrep^  but 
■— >Naf  'did  not  fhew  bow,  but  upon  this  being  alfigned  for  error,  the  court 
tat  I'p"  ^^'^  '^  ^^''  enough ;  for  it  need  not  be  pleaded,  as  a  difcharge  from 
does  not'  a  bond  or  rentmuft,  becaufe  they  cannot  be  difcbarsed  but  by 
•fpe«r«  deed,  and  it  ought  to  be  an  abfolute  difcharge ;  but  diicharge  of  an 
arreft  may  be  by  compofidon  for  a  time,  either  with  die  party  or 
the  fherin  &c.  and  fo  need  not  be  ihewn,  and  fo  judgment  was  re« 
verfed.  Cro.  £.  913.  pK  2.  Hill.  45  EKz.  B.  R.  iCing  v.  Hobbs. 
Ych.  so.  22.  Covenant  for  that  die  teftator  fold  to  the  plaintiff  20  ton  of 
8*  c.  and  copperas,  and  agreed  with  the  plaintiff  that  if  he  failed  of  payment^ 
nantvw  rffi*^^  afum  atfucb  a dajy  that  then  he mght  quietly  have  and  enjoy 
fSbai  be  '  die  (aid  20  ton  of  copperas,  and  fhewed  that  the  money  was  not 
^o«^  en-  paid  at  die  day,  and  diat  be  could  not  have  nor  enjoy  the  laid  20 
^t  rawfUi'  '°'"  of  copperas ;  but  becaufe  it  was  that  he  could  not  have  and  en- 
difturbanee  joy,  and  did  mt  fhew  how  and  by  whom  he  was  difturbedy  it  was 
«raay,and  held  infufficient,  and  adjudged  for  the  defendant.  Cro.  £•  914. 
JbTntiffdid  P'-4-  H"*-  *S  Eli*-  B.  R.  Chantflowcr  v.  Prieftley. 

not  fliew  * 

that  he  was  legitime  modo  difttirbed,  according  to  the  very  words  of  the  covenanty  it  was  *  held  SH  ; 
for  tbo*  the  plain:iiF  in  covenant  need  not  fhew  fpeciaJly  rbc  title  by  which  he  it  diihirbed,  becaufe  by 
prefumption  be  may  not  know  ity  yet  in  alfigning  the  breach  he  pught  to  purfue  the  words  of  the  cb-> 
Ycnant.  Koy  50.  Chandfldwer  v.  Waterhoufe  and  Prcfbye,  S.  C.  adjudged  aga^nil  the  plain- 

tif}'.....»Vaugh.  11^.  S.  C.  cited  by  Vaughan  Ch.  J.  as  lefolvcd  by  the  whole  court. 

23«  Debt  upon  bond,  conditioned  tofave  harmlefsfrom  allobliga" 
tions  which  he  had  entred  into  for  him.  Dcftn6su:tt  pleaded  quod. 
exoneravit  (sl  indempnem  confervavit  from  all  the  obligations.  Ex- 
ception was  taken,  becaufe  he  did  nvt/hew  from  what  obligations  ^ 
fed  Hon  allocatur ;  becaufe  there  miglu  be  many,  and  fo  to  avoid. 

Srolixity ;  but  becaufe  he  did  not  plead  qufi  modo  be  difcharged  him. 
t  was  held  to  be  ill  i  et  adjornatur,    C^ro«  £.  916.  pL6.  Hill. 
45  Eliz.  B,  R.  Braban  v.  Bacon. 

24*  Debt  on  a  bond  (recitine  a  fa|e  of  an  advowfon  to  the  plain- 
tiff) conditioned  to  acquit^  difcharge^  andfave  the  plaintiff  hamdefi 
from  all  bargains^  incumhranees^  Jiatutes^  charges  &c.  The  de- 
fendant//r^^^  that  he  faved  harmlefs  the  plaintiff  and  the  advoiw^, 
f on  from  l^c.  as  in  the  condition.  Adjudged  an  iU  plea,  becaufe  he 
.  did  not  Jhew  hew  he  difcharged  him,  for  he  ought  to  ihew  it 
particularly.  Cro.  J.  165.  pi.  i.  Trin.  5  Jac.^  B.  R,  AUington 
V,  Yearkner.  .       \  ,  .       \ 

Yt\v.  tcj,  25.  Affumpfit  in  confideration  the  plaintiffs  at  the  requeft  of  thei 
*•  ^'h^^t  defendant,  was  hound  with  him  in  a  recogmxance  for  pis  appearance 
J«tot!"c Jr!  ^^  '^^  ^**  affi%esy  he  the  faid  defendant promifed  tofave  him  barmUfi 
~3Bulft!  &c.  The  defendant  pleaded^  that  he  brought  a  certiorari  direSed  to 
^S.S-S.  Q«  the  jujlices  of  gaol^deiivery^  and  jo  March  &c.  the  writ  was  de^ 
cordln^gly"*  tfwr^tf  to  them^  who  allowed  it^  but  adjudged  no  good  plea  j  for  he 
for  the  ought  to  have  appeared^  and  to  have  had  his  appearance  recorded^ 
plaintiff.  otherwMe  his  promife  is  broke  ;  befides,  he  did  not  allege  that  bo^ 
bad  delivered  the  writ  at  the  next  affixes^  and  then  the  purchafing  is 
not  msiteriali  befides^  jm  place  is  ^Hedged  f/^here  hi  delivered  tho 
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^orjty  and  that  is  iflfuable)  and  wh^r^  the  affizex  were  hMin  fir  the 
<ounty  of  Suffolk  is  notjheivn^  and  therefore  adjudged  for  the  plain- 
tiff.    Cro.  jf.  281.  ph  2.  Trin.  9  Jac,  B.  R.  Rofle  v.  Pyc. 

26.  In  debt  on  a  counter-bond  the  defendant  pkaded  non  dam- 
nificatus  \  the  plaintifi*  replieJy  that  the  money  was  not  paid^  and  that 
a  capias  was  taken  out  againfi  him  fir  thejame^  and  fo  he  was  dam- 
nified. Adjudged  to  be  a  clear  breach)  and  judgment  for  the 
plaintifF.  2  Built.  1 15.  Trin.  ii  Jac.  B.  R.  Reeve  v.  Harris. 

27.  In  debt  on  bond  conditioned  to  iave  the  plaintiff  harmlefs  ^^J^s^s* 
fir  hting  his  hall^  the  defendant  pleaiid  quod  libere  (^  abfolute  ex-  nw^vt  DaU* 
mera'olt  aprafito  ballto.    Adjudged  diat  he  ought  to  Jhew  howy  and  by,  s*.  c. 
for  want  tnereof  the  plea  was  held  not  good,  and  judgment  for  the  ?«*ju<*g'd  ac- 
plaintiff.    2  Buift.  270.  Mich.  12  Jac.  B.  R.  Codner  V.  Dalber.     f^fS^^^ 

plaincifT; 
for  aJwayt  when  one  pleads  a  dlfcfaarge,  and  that  he  faved  the  plaintj/T  harmleis,  he  ought  tofie^ 
toWf  jSiat  the  court  may  adjudge  thereof;  but  he  may  plead  generally  non  Hamnificatui  widiouc  /new* 
iDg  how,  becaafe  he  pleads  in  the  negative,  and  the  other  ought  to  ihsw  damnification.     Cro,  363. 
pi.  24.  iiicb.  S2  Jac  B.  R.    Codner  v.  Dalby«  ■   S.  i'.  Jeijk.  1 10.  for  a  j«ry  camot  judge  of 

Jucb  uncertmn  gentral  pitas  \  tke  general  iflfue  of  non  damnificatus  being  waiv*d|  fuch  general  plea,  and 
the  IfTue  taken  Mpon  it  perplex  the  juiy. 

28.  In  covenant  brought  H  difcharge  the  plaintiff  ofafingU  bill^ 
in  which  he  was  hound  fir  the  debt  of  the  defindant ;  he  alleges  fir 
breach  non-paymentj  and  a  fuit^  and  recovery  at  law  fir  the  moneys 
which  remained  in  firce.  The  defendant  pleaded  that  he  paid  the  . 
enoneyat  the  da'u  and  thereof  gave  the  plaintiff' notice  before  the  pur ^ 
chafing  his  wrtt.  The  plainciiF  demurs ;  the  court  held  the  pica 
naught,  andjudgmentfor  the  plaintiff.  BfownL^4.  Hill.  ijJhc. 
Rident  v.  Took. 

29«  The  defendant  leafed  to  die  plaintiff  an  houfe  for  2  years,  in 
confideration  whereof  the  plaintiff  promifed  to  pay  for  the  leafe  26 1. 
and  the  defendant  thereupon  promifed  to  difcharge  an^  fave  him  r  j7q  1 
harmlefs  of  all  charges  and  inctmbrances.  The  breach  was  aligned  *"  '  ^  ^ 
that  ^ne  M.  E.  dtff rained  hts  beajls  in  the  faid  clofe  fir  20  /.  fir 
%vhich  the  fold  cl^  at  the  time  if  the  diflrefs  was  lawfully  charged^ 
and  was  liable  to  and  impounded  &c.  till  he  was  forced  to  pay  the 
iaid  money.  But  becaule  he  did  not  ihew  that  there  was  any  charge 
before  due,  nor  by  whom  gjanted,  and  it  might  be  chargedby  the 
plaintiff  himfclf  after  the  leafe  made,  and  fo  is  in  no  expreis  charge 
upon  this  promife,  rt  was  held  to  be  ill  per  tot.  Cur.  and  adjudged 
for  the  defendant.  Cro^  J.  444.  pU  21.  Mich.  15  Jac.  B.  JEL 
Leigh  V.  Gotyer. 

30.  The  defehdatt,  i  Car.  promifed  the  plaintiff  that  he  y^wr/rf  Jo.  329. 
tr^oy  juch  lands  in  pcff'ejjiorty  and  that  he  would  fave  him  harmlefs  con^  P*:  *•  ^'  C 
cerning  any  a^ion  andfuit  againft  him  for  them^  ^vAjhewed  he  was  \}^J^^ 
euftedofthepoJfeOion  by  M.  I  July>  3  Car.  and  that  a  good  recovery  ^iiinuff. 
was  had  again^  him  in  an  ejeSione  firmasl  Car.  and  damages  and 
cofts  to  7  /.  by  reafon  whereof  he  feared  to  be  arrefledj  and  that  he 
gave  defendant  notice  thereof,  and  requefted  him  &c.     The  court 
was  t^  opinion  becaufe  the  defendant  failed  in  part  of  the  breach  o£ 
the  affumpfit,  viz«  in  not  faving  harmlefs,  butfuffered  thejud|;« 
ment  to  remain  in  force,  by  re^on  whereof  the .  plaintiff  was  m 
clanger  of  being  arrefted,  that  therefore  the  plea  was  ill,  and  judg- 

O  4  wiit 


'^.' 
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ment  was  for  the  plaintiff.    Cro,  C.  349,  350.  pi.  13.  HilL  o  Car. 
B.  R.    Peck  V.  Ambler. 

31.  Debt  upon  bond,  rcdting  whereas  the  pUuittiff  and  nu  H, 
were  hound  tn  another  bend  U  perform  covenants  m  an  Indenture  j  ram 
If  the  faid  H.  JhouU  perform  the  faid  covenants^  and  alfi  if  the  de- 

fendant  Jhouldfave  the  plaintiff  hamdefs  of  that  hond^  then  Ue  The 
defendant,  upon  oyer  of  the  condition,  pkadedy  that  H.  hadter^ 
formed  the  covenantsy  and  faved  the  plaintiff  harmlefs  of  that  W. 
Upon  a  gaieral  demurrer  this  plea  was  adjudged  ill,  becaufehedid 
ttot  fet forth  the  covenants'm  the  indenture,  inAfome  of  them  might  be 
tn  the  negative,  and  alfo  becaufe  he  did  not  fet  forth  how  he  had 
laved  the  plaintiff  harmlefs.  All,  72  HiU.  23  Car.  Ellis  v  Box 

32.  Covenant,  for  that  the  defendant,  the  kffor,  covenanted  to 
fave  the  le fee  harmlefs  agamfiall  fuits,  eviaions,  and  extulfims. 
The  defendant  pleaded  that  7.  S.  oujied  him  by  an  habere  Lias 
poffeffunem ;  upon  demurrer  this  plea  was  ruled  to  be  ill,  becaufe 
he  had  pleaded  an  expulfion  by  an  execution  without  theunnz  am 
judgment,  wherczS  he  Jhould  have  fet  forth  the  ejeifment  and  the  troi 
ceedtngs  to  the  judgment,  and  he  ought  to  have  Ihewn  that  J.  S 
had  a  legal  UtU  before  the  lea/e  in  ejeiJment  made,  and  perhawthe 
recovery  might  be  by  a  leafe  made  by  the  plaintiff  himfelf.  Lev. 
83.  Mich.  14  Car.  2  B.  R.  Nicholas  v,  PuUin. 

•  ."I^C.  ,.  33.  In  debt  on  bon«l,  conditioned  to  fave  aparijh  harmlefs  from 
JdjodgM  ac-tne  cn^gf  of  »  ba'faj-d  child,  the  defendant  pleaded  nm  damnificatusi 

!1's£L  fe  ^^T  A  '''^  ■  •  fi  1*'  K''^  ^"'^  '"*  3  i'  for  ieeping  the  child. 
iTs  cf  •  ^^l^j^Krepm'dthat  he  tendered  the  money,  an5  ^e  plaintiff 
.djudg-d  K-  P»'o  't  ^  'nj""a  fua  Propna.  Twifden  J.  faid  that  the  rejoinder  is 
•orfingly.  a  departure,  and  that  they  Ihould  have  pleaded  thus,  viz.  that 
•'''■■^^r^tii^  non  jutt  damntncatus  till  Tfirh  /* /;««•«    ^^j\l^^  /r-  .  • 

'6iZ-  pi.  ci«  ±-  ^L 

S,  C.  the  •    ^^^'  V.  ^"^ 
voMit'm-      niflS^.  1\ 

dined  that   y,  Hflq^'St 

itwuade-       -.■   ^  -^^ 

l^tin* ,  fed  adj^i^^tur. ^Ibid.  (19.  pi.  J.  S.  C.  adjudg'd  for  the  plaintiff, 

.  ^^'a^aT"!"""^  B.  the  plaintiff /.>,,,  him  harmkfi  concerning 
goods  bought  by  htm  of  W,,    Breach  aJled?ed  was.  th^t  V  ^k       L 

rfthofe goods  before  JV /fold them  to  B,  ut  de  bonis Juis  prZ^stc 
and  recovered  them.    After  verdift  exception  was  token   SS^iff ft 
(  ,80  J  was  ».r  alleged  that  B.  gave  fV.  the  defeLnt  n^iuTthi^i^ 
non  allocatur;  for  notice   s  notallcfl-ed  in  an„«f  2^-  j* 

And  per  Windham,  where  a  thing  hfp^arr/^S  Et^^^ 
notice  of  the  party  that  is  to  take  advs^itagc,  there  he  H3leM 
notice,  but  here  he  may  have  notice  from  Ae  pa^ror  may  haf  J 
notice  from  him  that  recovered  the  goods     FrLm  R«n  ,i«     1 
152.  Mich.  ,673,  C.  B.  Bloxam  v.^WaJner  ^'  '3°'  ^' 

35.  A  fecond  objeaion  was,  that  it  was  not  aUeged  that  the  re- 
eovery  toasby  an  e,gne  trtle,  the  court  laid  that  did  ap^.  in  Ae 

M.  andfi  itr^uftnieU  I't^ut^tt^lii^t^^^ 

judgment 
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judgment  was  ^ven  for  the  plaintiiF.    Frecm.  Rep.  131.  .{iif.  i52« 
Mich.  1673,  C.  B*  Bloxam  v.  Warner. 

36.  In  debt  upon  a  bond  conditioned  to  fave  the  obligee  harm- 
Ids /romamfiEvr  b^ndy  Ae  defenizat  pleaded  fton  damnificatus^  The 
plaintiff  replies^  that  the  money  was  not  paid  at  the  day^  and  be  deve^ 
nit  oneraHlisy  and  could  not  attend  his  bufineji  for  fear  of  an  arreft. 
The  defendant  rejoins^  that  he  tendered  the  money  at  the  day^  abfqug 
hoc  that  the  plaintiff  devenit  onerabilisy  to  which  it  w^  demurred, 
andjudgment  was  given  for  the  plwitifF;  for  the  ijnfoney  not  be- 
ing paid  at  the  day,  the  counter-bond  is  forfeited,  knd  the  traverfe  - 
in  this  c^e  is  naught.    Vent.  261.  Trin.  26  Car.  2.  B.  R.  Anon.    ^^^ 

37.  In  covenant  &c.  to  fave  the  plaintiiF  harmleft  as  to  the  oc-  Ci^or^. 
cupation  of  certain  clofes  &c.  the  breach  affigned  was,  that  the  Major  s.  c« 
defendant  non  indempnem  confervavit  ipfum  de  &  concernente  oc- J^^^^Jt'' 
cupadonem  quorundara  clauforum,  for  that  T.  S.  commenced  a  th\$agrtL 
fuit  againft  him  &c.  concernente  occupationem  clauforum  praedii^',  ment  was 
but  did  not  fet  forth  that  T.  S,  had  any  titles  fed  per  Curiam,  thi^  ^^1 "  ^J 
htmgafter  verdiff  I  and  the  plaintiiF  fatting  forth  in  his  declaration,  fionfanV 
that  T.  S.  recovered,   the  court  were  all  of  opinion  that  judg-notuto 
ment  ihould  be  given  for  the  plaintiiF,    %  Mod.  213.  Pafch.  29.'^^^^^ 
Car.  2.  B,  R.  Major  v.  Grigg,  ^.^^^ 

for  cbe 
ptaiBtiff.'^.— I  Keb.  744.  pi.  i«.  Gregory  ▼.  Iia^O|  S,  C.  ic^judfed  for  the  plaiaciff  nlfi.—- *— -Ibi4* 
755*  P^  34.  S.  C.  &  S.  P.  held  accordingly  by  Wild  asd  Jonet. 

38.  Bond  was  conditioned  to  fave  hamdefs  T,  S.  and  the  mart-' 
gaged  tremijjesy  and  to  pay  the  tntereft  for  the  principal  fum  i  the 
ddfenoant  pleads^  that  T,  S.  non  fuit  damnifcatusy  for  that  he  (the 
defendant)  had  paid  the  principal  and  inter e/i  due  at  fuch  a  day. 
Upon  a  demurrer  this  plea  was  adjudged  ill,  becaufe  non  damnific 
catus  goes  to  the  perfon  of  T.  5.  and  not  to  the  premiffes.  2  Mod. 
305.  Pafch.  30  Car.  2.  C.  B.  Shaxton  v.  Shaxton. 

39.  Debt  upon  bond  conditioned  to  fave  the  plaintiff  barmlefs 
from  a  bond  in  which  he  was  bound  for  the  defendant^  ieing  a  collector 
of  the  rents  of  the  new- river ^  water  cornpany^  that  htjhould  pay  the 
money  collided  within  20  days  after  he  /hould  be  required',  the  de- 
fendant pleaded  non  damnif  catus  ;  the  plaintiiF  replied^  that  the  dem 
fendant  had  received  1300/.  and  that  he  had  not  paid  it  according  ta 
the  condition^  whereupon  he  was  threatened  to  be  arrejled^  and  fo  was 
compelled  to  agree  with  the  company  and  pay  them  250/.  And  upoa 
demurrer  to  this  replication  it  was  objedled,  that  the  breach  was 
not  well  affigned,  becaufe  it  did  not  appear  that  the  defendant  had 
received  the  1 300/.  twenty  days  before  the  aSfion  brought^  Th^ 
ivhole  court  held  the  exception  good,  and  judgment  for  the  de-* 
fendant;  but  afterwards  the  plajntifFhad  leave  to  amend  his  repli*^ 
cation.     Lutw.  470.  Hill.  3  &  4  Jac.  2.  Ball  v«  Richards. 

40.  Debt  upon  bond,  conditioned  to  acquit^  difcharge^  and  fave 
karmlcfs  the  par ijh  from  a  bajlard  chiUj  the  defendant  pleaded  non 
Jamnificatus  generally  9  and  upon  demurrer  it  was  obje&ed,  that 
the  defendant  ought  to  Jhew  how  he  acquitted  and  difcharged  the 
parifh,  and  not  anfwer  the  damnification  only;  but  it  vsras  anfwcred,  C  ''*  J 
(bat  had  the  pica  been  that  he  had  kept  harmlels  and  difcharged  the 

pariih 


parifb  it  laA  not  been  good)  without  (hewing' how.  Sec,  becaufc  It 

s$  in  the  affirmative,  but  here  it  was  in  the  negattbt^  (vi^O  that  the 

parifli  was  not  damnified,  and  thev  (hould  have  ibewn  a  breach ; 

for  though  in  flri^efs  this  plea  does  not  anfwer  the  condition  of 

the  bond,  yet  it  does  not  appear  upon  the  whole  record  that  the 

plaintiff  was  damnified,  and  confequently  he  has  no  caufe  of  ac- 

.  tion;  and  the  court  save  judgment  for  the  defendant.   3  Mod.  252* 

Mich«  4  Jac.  a.  B.  R.  Mather  v.  Mills» 

^^'  F^*     4^*  i^  ^^^  \xpoTi  a  bond,  conditioned  to  firee  and  keep  the  plain« 

iudgc*d*ac-    tiff  harmlefs  of,  and  from,  all  cffts  and  damages  which  maj  arifi  by 

cor4iiig)y.     reafon  of  fuch  a  law-^fmi  &c.     The  defendant  pleaded  nan  damnific 

If  ooe  be     ^^f^  generally,  and  upon  demurrer  the  court  held  the  plea  good, 

£^e  hann-  bccaute  the  Condition  was  to  iave  him  harmlefe  from  fome  thing 

\si%aie\nfi   which  was  Uncertain  at  the  time  of  the  making  thereof^  (viz.)  from 

M  particular  the  cofts  and  charges  of  the  fuit,  that  no  cofts  mi^ht  be  recovered 

dt^nd^    againft  him ;  but  if  it  had  been  to  fave  him  barmlefiyfvx«  a  partlcu^ 

ought  to      iar  and  certain  things  there  fuch  a  negative  plea  generally  would . 

fhcw  bow     iM^  have  done  without  (hewing  how  he  had  indemnified  the  other. 

^^'XtT  ^  ^^^^  ^2*  M^-  8  W.  3.  Harris  v.  Pett. 

it  be  to  fave 

fcim  harmlcA  genera ffj  a  fiM  Jamnificatut  generally  will  do;  and  7* it  be  to  fave  harmlefs  in  fevtraf 

farficulari  againji  aJlferfrm  it  it  general  i  per  Holt  Ch.  J.     iz  Mod.  406.  Trin.  12  W«  3.  Anon. 

■•  The  cafe  ^.2.  Bond  to  fave  harmleis  again/t  feveral particular  thingSy  and 
Hilt ^^ch*  ^^^  ^^  general  \  here  to  a  general  declaration  non  damnificatut  is  a 
33^  34  '  S^^^  P^^^'  ^^  ^^^  ^^  plaintiiFfliouldyKm/  a  breach^  though  per- 
iiic.  B.  R.  haps  it  is  better  to  anfwer  to  the  particular  things,  and  then  to  iay 
c*a^*  ^that  J*^^^  *®  ***  ^^  damnificatus ;  per  Holt  Ch.  J.  1 1  Mod.  78.  pf. 
ifthedif.*  II.  Pafch.  5.  Annas  B.  R.  Anon,  cites  *Cro.  £-253.  that  the 
charge  it  to  plaintiff  (hould  have  aiSgned  a  particular  breach  before  he  had  de- 

aparticular  ^urrcd. 

thing,  he 

fnmil  ihew  how,  &c    but  othexwife  whea  it  is  to  a  moltiplicity  of  things  \  tot  then  a  ge&eni  pleading 

is  gpcd,  and  cites  5  £.  4.  S. 

(Z.  a.  5)  To  fave  harmlefs.     Equity. 


$0  •t;8  a       I. T*^  HO'  the  furcty  is  not  troubled  or  molefied  for  the  debt,  ytt 
breach  of  X    ^^  ^^y  ^^^^  gftgj.  j}jc  money  becomes  payable  on  the  original 

Uw?*3Buift!  bond,  the  court  of  chancery  will  decree  the  principal  todifcharge 


0^34.  Abbots  the  debt  Vem.  R*  190.  Mich.  1683.  in  cafe  of  £•  Ranelagh  v. 
«Chaii.  3t.  The  fhintiS  aligned  feveral  Jbares  of  the  exclfe  In  Ireland  to 

C;  *  '        .-       »  .       -L  .    J  .     /-  /  r  fr  I 

S. 

crccdj 

£jlVS  It  WHS         ^~// ^  J  '  *  "^»  ^  **  A 

Tnucho{>.  formed  in  fpecie  \  it  was  infifted,  that  the  plaintiff  might  recovxr 
pofed  by  damages  at  law,  and  that  this  was  no  fpecifick  covenant,  but  only 
■nd  in^r^'  a  general  and  perfcnal  covenant  for  indemnity,  and  it  founds  only 
notafaysit  in  damages  which  cannot  be  afcertained  in  chancery;  but  lord 
•a«  not  North  decreed  that  the  defendant  ♦  (hould  perform  his  covenants, 
^'bu?  ''*    ^^  direded  it  to  a  mafter,  and  that  as  often  as  any  breach  (hould 
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happen  he  fliould  report  the  lame  fpeciaUy,  that  die  court,  if  oc-  '**'^' 
cafion  flbould  be,  might  dircft  a  trial  in  a  quantum  Jamntfoat*.^^^  rent 
Vern.  189.  pi.  190.  Mich.  35  Car.  2.  lord  Ranelaugh  v.  Hayes,     was  behind, 

but  only 
chat  he  was  Aied,  &c.  and  obje^Ud,  that  for  everj  petty  btttch  this  would  fubjeA  the  defeodant  to 
coaunitmeiit. 

3.  A  diverfity  was  taken,  viz,  vi^ere  the  counter-bond  or  cove-  4  Mod.  i49» 
nant  is  given  to  feve  harmlefs  from  a  penal  bond  before  thf  cenS^  fame  diw- 
tim  bnienj  there  if  the  penal  fum  be  not  paid  at  the  day,  and  fo  the  nry  does  not 
condition  not  prefcrved,  the  party  by  this  is  liable  to  the  penalty  appear- 
and (6  Jamn^edj  and  die  counter*bond  forfeited ;  but  if  the  coun-^|^"|  ^Pq^ 
tcrAxmd  he  given  a/ier  the  condition  broken,  or  to  favc  harmlefe  but  s.  p. 
from  a  fingie  bona  or  bill  without  a  penal^,  diere  the  counter- ^^^es  "^'t  >P« 
bond  cannot  be  fued  without  a  fpecial  damnification  >  per  Holt^^* 
Ch.  J.     I  Salk,  197.  pi.  2-  Mich.  5.  W.  and  M.  in  B.  R.  Grif- 
fith v,  Harrifon. 


(A.  b)    Conditions.    [fFJbaf  a  Breach.]    In  relpc(3; 

of  the  Words. 

[i.  JF  the  condition  be,  that  if  he  recovers  20  acres  of  land,  die 
^  obligee  Jhall  have  a  moiety  \  if  he  recovers  but  10  acreS)  he  is 
not  bound  to  pay  any  part.     21  Ed.  4.  52.  b.] 

[2.  If  the  condition  be,  to  make  before  Eqfter  next  afuJJcient'^^^*^"^* 
iff  ate  in  fee  of  the  manor  ofB.  dif charged  of  all  former  bargains  ^w^a^cafcln^" 
tncumbrdnces^  except  a  leafe  for  years^  upon  which  the  ancient  rent  Cam.  Scacc 
is  referved ;  if  a  leafs  for  years  be  made  mefne  between  the  date  of  the  ^  ><  ^"^  of 
covenant^  end  the  delivery  of  the  deed^  this  is  not  any  breach.  D.  ?*'*|'^^*"''* 
3, 4.  Ma.  139.  34.  the  ancient  rent  being  referved.  J  was  held  by 

Brooke  Ch, 
Baron,  Sanadcrt,  Whiddooi  and  Dyer,  that  it  was  not  a  breach  \  but  Morgan  and  Bendlows  e  con* 
tra ;  and  was  the  cafe  of  the  earl  of  Huntington  v*  Ld.  Ciintoo. 

3.  If  the  condition  of  the  feoiFment  be,  that  the  feoffee  Jhall  give^^-^z^  «• 
tther  lands  in  recommence  thereofy  and  Ae  feoffee  infeoffs  him  tf^P^-3»' "*'^*- 
0ther  lands  of  a  defeajable  title^  which  are  after  evi£ied\  yet  the  con-  m*  *    '  * 
didon  is  performed  \  for  *  mce  a  recompenee^  and  perpetually,   D.  3, 
4.  Ma,  139.] 

[4,  If  the  condition  be,  that  if  the  cmufee  of  a  ftatute  holds  fuch  Br.  Condin 
lands  in  peace  without  damage  or  lofs^ir  want  of  warranty^  then,^°"'»P*' 
&c.  if  the  conufee  be  impleaded^  and  vouches  the  conufor^  who  ren*  5* J"  ^^'p 
dfrs  it,  by  which  the  land  is  loft,  and  the  conuforiath  nothing  to  by  imchdtH 
render  in  valucy  the  condition  is  broke ;  for  to  render  in  value  is  and  Perc^e. 
of  common  right  upon  a  warranty,  and  the  judgment  to  recover  in 
value  is  not  fufficient,  for  he  is  indamaged  without  the  value.    46 
£d.  3.  28.  b.  fuch  cafe.] 

[5.  If  the  condition  be  to  acquit  another^  though  he  acknow* 
ledges  the  acquittance,  yet  if  he  do  not  acquit  him  in  deedy  the  con* 
dition  is  broke.    46  £d.  3.  28.  b.  J 

4  [6. 14 
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J 6.  If  tbe  condition  be  tojland  to  an  award  de  partitmu  facun^y 
they  award  a  partitim,  and  that  he  fi>aU  levy  afint  to  make  h 
certain-,  he  ought  to  levy  a  fine, becaufe  ^  depends  iip<xi  die  par- 
tition, and  inforces  iL     1 1  H.  4. 2^.  b.  j 
fUnf  foms      ♦[7.  If  the  condition  he  not  to  alien  the  land,  and  he  gives  the  land 
J^J^J^    to  bis  heir  apparent^  without  taking  of  any  thing  for  it,  the  con- 
5^1  ao'iioc  dition  is  broke,  f  4^  £<L  3. 33.] 

find  aoj 

fuch  poiat  dicxe* 

tHutfeems  [8.  If  die  condition  he  not  to  do  amp  thing  which  JbaU  turn  him  im 
^Sttd^^for  ^^^'^y »  ^^  acknowledges  ajlaiiae^  whether  die  condition  is  broke  ? 
fdoiiotob*  Dubitatur  ^  46  Ed.  3.  32.  b.  (Quaere^  the  intent  of  the  word 
few  any     villcny.)] 

inch  point 
there. 

J— i_n_-^  [9.  If  the  condition  he  not  to  make  any  debate  or  difturbance  about 
FoL  433.  ^*f  adminiftration  of  tbe  goods  of  B.  againft  the  obligee  ;  if  he  tf^ 
Ci-v--i^  nunijiers  tbe  goodsy  and  caufes  mmfelf  to  be  fummoned  for  them,  the 

condition  is  broke.    47  Ed.  3.  23.  b.] 

[10.  If  the  condition  be  tojiiffer  an  a^e  topafsj  which  the  oWi- 

gee  hath  againft  another ;  though  he  gives  20  s.  to  a  juror  U  pafs 

againft  bim^  yet  if  the  ajjtfe  pafs  for  binSy  die  condition  is  not  broke. 

10  H.  6.  19.] 
•Odg.a        [i^*  But  otberways  it  had  been  if  the  condition  bad  been  to 
(male  en-    fiifier  the  affife  to  pafs  without  impediment  ^  or  had  endeavouis*     10 
i^)         H.  6. 19.] 

Br.Coirfi.  [12.  If  the  condition  be,  that  the  le^r  may  come  to  tbe  houfe 
i3oi«,pi.35.  leafed  at  a  certain  time^  and  that  the  lejfee  do  not  oujl  him  during  the 
^Ae^-  term ;  if  die  leflbr  comes,  and  die  leffee  Jhuts  and  locks  the  doorsy 
venaDt  was,  7^  ^^^^  ^^  ^^^  ouftcf,  for  he  might  have  entred  notwxthflanding. 
that  the  icf-  3  H,  4.  8.  b.  adjudged.] 

for  might 

be  in  the  houfe  4  days  in  the  year,  and  that  the  faftening  the  doers  and  windows  is  do  breach  ;  and 
Brooke  fays,  that  the  law  feems  to  be  the  fame  of  fuch  a  condition.-  Br.  Dette.  pi  c6.  cites 

S.  Cd"'  Fitth.  Dette,  pL  109.  cites  S.  C.  adjudged  by  all  the  jiUbces. 

f  13.  If  a  man  leafcs  for  years,  and  covenants,  tiiat  die  leffee 
fliail  enjoy  tbe  laiui  peaceably^  without  the  trouble  or  moleftatton  of  any y 
and  there  was  a  rent-feck  at  the  fame  time  iffuing  out  of  the  land, 
which  was  due  to  tbe  queetiy  and  after  the  queen  by  her  prerogative 
diftrairCd  in  the  land\  yet  this  is  not  any  breach  of  the  covenant, 
for  the  land  is  not  charged  or  incumbered  with  the  rent-feck, 
fcilicet,  as  to  the  poffeflion  j  and  then  when  the  queen  diftrains 
for  it  by  her  prerogative^  this  is  of  common  right^  and  nom  is  bound 
to  difcharge  things  of  common  right.  Mich.  43,  44Eliz.  B.  R.  be- 
tween///r/r  tfff^ //m;/,  per  Curiam.] 

[14.  Soz  fortiori  if  the  rent  had  been  ijfuing  out  of  other  land. 
Ibid,  per  Popham.  j 
S.C.  cited        15.  Leafe  to  baron  and  feme  for  years,  with  a  provifo  Azt  if  the 

Marg.^|i.  K.  P^JfUj^^  ^^^  '"'*  '*^  ^^^^  V  ^"/  °^^'^  ^^on  the  baron  and  femcy 

' "'  and  of  their  ij/ue,  that  then  upon  the  tender  of  icol.  by  the  leffor, 

he  may  re^en(ej«    Baron  dies  >  feme  takes  anodier  baron ;  leflbr 

tenders 


<!C:ottbttidtu  XiS^ 

tenders  the  io6l.    Whether  the  marriage  is  a  breadii  dubitd)ant« 

Mo.  21*  pL  71.  Hill.  2  Eliz.  Anon.  ^ 

16.  A.  by  indenture  leafed  an  houfe  to  B.  for  40  years,  and  S.  by 
the  fame  indenture,  covenants  that  he  wlllfuffhientfy  repair  it  during 
the  ternty  and  that  A»  his  heirs  and  ajjigns  may  enter  every  year  to  fee 
if  the  repairs  an  done ;  and  if  it  is  repaired^  upon  view  of  the  lejfor^ 
according  to  the  agreement^  then  the  leffee  Jhall  hold  for  40  years  more 
after  tbefirft  term  ended  &c.  It  was  agreed  by  all  but  Raftal,  that 
though  the  lejfor  does  not  view  &c.  yet  if  it  Is  kept  in  repair  the 
leffee  fhall  hold  the  other  40  years,  the  reparations  being  in  hSio 
performed,  becaufe  the  view  is  a  thing  voluntary  in  the  leflbr,  and 
for  his  benefit,  and  the  not  doing  thereof,  fhall  not  prejudice  the 

leffee  \  and  judgment  for  the  plaintiff  by  the  other  3  juftices.    Mo*  [  184  ] 
27.  pi.  88.  Trin.  3  Eliz.  SIcem's  cafe. 

17.  If  a  man  be  bound  to  make  afeoffinent  of  this  land  there,  al« 
l^io^  he  charges  the  land,  yet  he  fhall  not  forfeit  his  bond;  but  ifit 
were  t$  make  a  feoffment  rf  his  land  difcharged  ice.  it  isotherwifei 
hut  yet  he  fhall  not  be  bound  to  difcharge  it  offucb  things  with  which 
it  is  charged  by  the  laiv\  Arg.  3.  Le.  44.  pi.  64.  Mich.  15  Eliz. 
C.  B.  in  cafe  of  Mountford  v.  Catefby. 

18*  The  Bifhop  of  Rochefler  made  a  leafe  of  a  manor  for  years^  Mo.^.pl. 
wherein  were  divers  copyholders^  provifo  that  the  leffee  jhall  not  molefi^  ft^tcd  only 


vex^  or  put  out  any  copyholder  paying  his  duties  andfervicesfuch  poena  »s  by  way  of 
forisfaStune  \  the  breach  was  afligned  that  the  demandant  entred  ^"""^^^V^}* 
upon  a  copyholder^  in  a  cow^houfcy  parcel  of  the  premiffes^  and  beat  'Uy  ^oVrf?,' 


him^  et  fic  moleftavit ;  it  was  the  opinion  of  the  court,  that  the  adjudgM 
condition  was  not  broken,  for  that  the  moleflation  ought  to  be  in-  *V**<^i  M 
tended  fuch  as  fhould  be  an  expulfion,  or  moleflation  concerning  like^^Jiria. 
his  copyhold-tenement ;  and  adjudged  accordingly.    Cro.  £•  42.  cUncd  that 
pi.  16.  Mich.  37  &  38  Eliz.  B.  R.  Penn  v.  Glover.  '« *«^ 

•  19.  A.  leafed  lands  for  years,  rendring  50  s.  rent  at  the  4  feafb,  *^™^'"* 
VIZ.  Mich.  &c.  Provifo  if  the  rent  be  behind  by  the  fpace  of  a  year 
after  the  day  of  payment^  it  being  lawfully  demanded^  and  no  dijlrefi 
to  be  found  there  per  totum  tempus  pradi£ium^  to  re-enter ;  it  was 
found  that  the  rent  was  behind  for  a  year,  and  that  there  was  a  de- 
mand, but  there  was  not  any  diflrels  the  laft  day  of  the  year  upon 
the  premifTes,  and  that  the  lefTor  entred.  Adjudged  that  the  con- 
dition was  not  broken  if  there  was  a  diflrels  at  any  time  of  th« 
Ear,  and  a  condition  fhall  be  taken  favourably  fbr  the  leffee.  Cro. 
764.  pi.  2.  Trin.  42  Eliz.  B.  R.  Grig  v.  Moyfes. 

20.  The  condition  of  a  bond  to  fave  tne  obligee  harmlefs  con^ 
cerning  his  buying  of  certain  goods  at  fuch  a  pricCj  extends  not  to  the 
price  but  the  title,  as  was  clearly  agreed  upon  evidence  between 
them.    All.  95.  Mich.  24  Car.  B.  R.  Smalman  v.  Hutchinfon. 

21.  Leafe  for  9  years,  was  dated  1  Juncy  16  Ccn',  1.  in  which  *Keb.a9t» 
there  was  a  covenant  to  fave  the  plaintiff  harmlefs  from  all  evictions  *^'^?'»?  V^" 
during  the  term^  and  in  covenant  the  breach  ajjigned  was  an  eviction  ?hi"pil,ntij£ 

26th  of  June  following  'y  the  defendant  pleaded  that  this  leafe  was Wd. 

primo  deliberatum  the  iff  of  June  17  Car,  2.  which  was  ^^r /;J/ ^77;  pj- 3*t 
breach  affigned^  and  that  the  plaintiff  was  not  ejeSfed  after  the  ^f*  jJagM  ao* 
Mvery  of  the  deed.     Upon  demurrer  the  court  h«ld  that  thofe  words  conliaily. 

durmg 
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(during  die  term)  fluU  be  confti^ed  diiring  the  term  in  computa^ 
tion  of  time^  and  not  only  bom  the  time  of  the  delivcrjr  of  the 
deed  when  it  commenced  in  intereft,  and  judgment  for  die  plain* 
tiff.  Sid.  374.  pi.  14.  Trin.  20  Car.  2.  B.  R.  Lewis  v.  Hd* 
Iiard« 

(B.  b)    How  to  be  performed  when  it  is  Pro  Con- 

lilio  impendendo  [&€•] 

•  Br.  An-  ['  *  T^  ^^  annuity  be  granted  to  a  man  of  tbi  lawy  pro  confilio  im- 
Buityipi.y.  ^  pendendoy  the  grantee  is  mi  bound  to  travel^  nor  do  any 
cites  s.  C.  thing)  but  counfei  where  he  may  be  found.  *  41  £d.  3.  6.  f  8  HL 
«J4tE.3.  6.24-  t2i  Ed.  3.  7.  b.  adjudged.] 

FitziuAn-, 

nvinr,  pi.  19*  cities  S.  C.  le  S.  P.  Br.  Extingiuflunent,  pi.  35*  cites  S.  C  ^  Br.  An- 

nuity, pi.  iS.  cites  S.  C.  \  Br.  Coadiaons,  pi.  45.  cites  S.  C.  ic  S.  P.  adjudgM.  ■ 

Br.  Annuity,  pi.  i%*  cites  S.  C« 

r  185  ] 

Br.  An-  ["2.  AMo  thc  groTttor  Gugbt  to  difcbfe  bis  cafe  to  the  grantee,  odier- 

»"j^jf|;7-wifeheiscxcufedofhiscounfel.    41  Ed.  3.  6.  b.] 

and  41  E. 

3. 19^        Fiuh.  Annaitj,  pi.  19.  cites  41  E.3.  19.  S.  P. 

f3.  Xl^zgrantit  cannot  counlel  him,  yet  if  he  doei  as  much<n 
bi  cany  he  is  excufed.     41  Ed.  3. 6.  b.] 
Br.  An-  j*^^  g^  jf  jmy  annuity  be  granted  pro  confilio  &  auxilio  to  a  pby^ 

^\vn*s.  c/*J^^^^^  the  grantee  is  not  bound  to  travel  for  him,  but  to  give  his 
and  41  E.3.  advice  and  help  where  he  may  be  found;  alfo  be  ought  to  certify  him 
19. that  the  ^jjaf  malady  it  is.  41  Ed.  3.  6.  b.  20.  (R.  ^iricr/this}  for  a 
ouchtbTgo  niaiady  is  fecrct,  which  cannot  be  known  but  by  the  phyfician,  and 
to  the  pa-  ^Jick  man  cannot  travel  to  the  phyfician,  but  perhaps  if  ht  fends  his 
ticnt.—  urine  to  him,  he  may  know  his  difeafe ;  but  he  may  be  helped  much 
niity,'pt!*   ^y  i^fpc<Sion  and  feeling  his  pulfe ;  idco  Quaere.)] 

19.  cites  41 

E.  3.  19.  and  fecmi  to  admit  that  the  phyfician  ought  to  g3  to  the  patient. 

Kor  it  he  [5.  $0  if  an  annuity  be  granted  to  a  man  of  the  law^  fro  con- 
Jl^^'J^^jJJfilio&fervitio  fuo  impendendo,  he  is  not  bound  to  go  with  bim^ 
the  grantor  nor  to  counfcl  hioi  iu  Other  place  than  where  he  is  found.    8  H. 

may  notify   6.   24.] 

his  cafe  to 

hioiy  and  he  may  gi^  bis  counfei,  where  he  it,  without  going  to  him ;  though  otherwife  it  is  In  cab 

of  a  phyfician ;  for  the  patient  cannot  go  to  him.     Br  Annoityj  pi,  7.  cites  41  £•  3.  6.  19.  ■ 

Fitzh.  Annuity,  pl«  19.  cites  S.  C.  ■  See  (S.  c)  pi.  20. 

[6.  So  he  is  not  bound  to  go  with  him,  though  the  other  will  bear 

bis  charges.    8  H.  6.  24.] 

^o.  J.4S2.      [y.  If  an  annuity  be  granted  pro  confilio  impenfo  &  impendendo 

Jd'u'd^  'd'^'  ^^  *  counfellor,  he  is  not  bound  by  this  to  put  bis  band  to  a  bill  in 

t^iiiJ,^..^  the  Jtar^cbamher.    Pafch.   16  Jac.   B.  R,  between  Mingey  and 

Poph.  i3<;>  Hammond  adjudged  per  Curiam.] 

136.  s.c. 

and  held  no  pica  \  for  fetiiog  hii  ba^  to  cf  ei   hill  may  be  inconTcnient  to  him. 

£8.  But 


V 
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fS.  But  wlun  annuipr  is  granted  pro  confilio  impendendoy  and  j— _,^-^ 
the  •  grantee  in  thi  fame  deed  binds  hlnrfelf  by  fuch  words,  pro  •Foi.  435. 
qua  quidem  cBnceffione^  that  be  tvillgo  with  htm  to  any  place  within  ^  — v^^ 
the  country'^  there  he  ought  to  go  with  him,  bccaufe  he  h:ith  fpecially  ^.^'  ^°?'**' 
J^ound  himfetf  fo  to  do.    •  8H.  6.  24.  J2.  Ed.  3.  Annuity,  30  ck^'s^c^'' 

Curia.]  *  and  9  E.  4« 

S.  P,  that 
this  u  a  condition,  and  for  oon-feaunce  tbe  annuity  is  extind,  per  Stran^e.-^Br.  Annuity,  pi.  iS, 
cites  S.  C.  ic  S.  P.  by  Strange.    But  Brooke  fays,  ^uxxt  inde»  for  it  is  a  grant,  and  not  a  coaditioa. 

[g.  If  the  grantee  of  fuch  annuity  refstfes  to  give  his  counfel  up-  •  !>»".  i, 
on  demand,  the  annuity  is  determined.    ♦  Da.  12.  i.  b.  J  8  H.  6.  **' ^;  ^"  *"* 
24. 16  Ed.  3.  Annuity  22.  S  Ed.  2.  Annuity  44.]  be  m^! 

cd.        Co. 
hUL  144.  a.  S.  P.— Becaofe  he  has  no  remedy  for  the  conniet,  nor  any  eft  ate  therein^  Arg.  RoQ. 
Jlep.  i*».  HilL  i»  Jac.  B.  R.  J  Br.  Annuity,  pi.  x8.  cites  S.  C.  &  S.  p.       '     3r, 

JExtinguiihrncnts,  pi.  53-  cites  S.  P.-— ^In  the  quarto  edition,  and  the  fmalUr  f.ilio  edition,  it  13  pL 
'36.  and  fo  in  thofe  two  editions  are  two  pleas  mar^M  (36)  and  thafc  lail  mentioned  edit! 3ns  cite  41 
I.  5. 6.— Co.  Lltt.  «Q4.  a,  S.P."  iSo  if  aaniiity  be  granted,  quod  prcftarct  coaCJium,  this 

makes  the  grant  conditional.    Ibid.  •> 

[10.  If  the  grantee  of  an  annuity  fro  conftlio  impenfo  (J  impen-^  Br.Candi* 
dends  refufes  after  to  give  counfel;  this  does  not  determine  the  an^  tions,pi.45. 
nuify^  becaufe  this  was  granted  as  well  for  the  ferviccs  paft  as  thofe  j!"  *hac' 
to  come.    Temp.  £d«  i.  adjudged*]  this  is  a  far- 

fricure,  and 
ihall  not  extinguiik  the  annuit/. 

[11.  If  a  dean  and  chapter  grants  to  another  the  office  of  chief  [  i86  J 
€ook^  with  5 1  for  the  exercife  thereof,  provided  that  he  ej^ercife^  the 
office  in  tbe  great  kitchen  of  the  church  j  and  after  the  dean  requires 
bim  to  exerctfe  it  in  bis  own  kitchen^  and  he  refufesy  yet  the  annuity 
is  not  determined.  HilL  37  Eliz.  fi.  between  Salijburyy  dean  of 
iforwichy  and  Cbapmany  a^udged] 

I.  In  replevin  E.  avowed  for  a  rent-charge  granted  to  him  by  a  Pi.  c  38a, 
firanger,  who  was  feifed  of  a  manor  whereof  the  land  where  is  par-  »«s.c.  cited. 
cel&c.  pro  confiliolmpendenda    It  was  pleaded  in  bar^  that  £^  ■«<^<>^*'"«*>' 
tbe  defendant  was  attainted  of  treafony  and  committed  to  the  touTery 
and  that  the  grantor  bad  occajionfor  to  have  his  counfel^  and  could  not 
have  accefs  to  him  &c.  and  upon  demurrer  all  the  court  held  that 
the  avowant  (hall  have  return ;  for  by  the  attainder  the  rent  was  not 
forfeited,  becaufe  it  was  incident  to  the  caufe  for  which  it  was 
given,  nor  can  be  granted  over,  and  tho'  E.  is  in  prifon,  yet  he 
may  give  counfel  as  well  as  before,  and  no  default  is  ailigned  in 
him.     D.  I.  b.  2.  a,  Mich.  6  H.  8.    Oliver  v.  Empfon. 

IL  If  annuity  be  granted  to  a  counfellor  or  phyficiaif  for  their 
lives,  pro  conullo  fuo  impendendo  to  the  grantor,  and  the  grantor 
diesj  this  does  not  determine  the  annuity^  but  the  grantee  (hall  hold 
it  for  his  life,  and  yet  it  was  granted  and  was  executory  for  the 
counfel,  but  by  the  a^  of  God  the  grantee  is  difcharged  of  giving 
counfel  >  for  no  counfel  can  be  given  to  the  grantor  when  he  is 
dead  J  per  omiies  barones.  Fl.  C.  456,  b.  Trin.  15  Eliz.  in 
Sir  Tho.  Wroth's  cafe. 

III.  An  annuity  was  granted  to  an  attorney  pro  confilio  impenfo 
ic  impendendo,  and  afterwards  there  being  a  dlfjerence  between  the 


grantor 


i86  Conmttdtt« 

grdnUrand  ajtranger^  the  attorney  gave  eouhfet  to  the  advir/ary^ 

hut  not  to  the  grantor^  he  not  requiring  any  of  him  in  that  matter; 

The  court  held  that  his  annuity  was  not  determined  hereby.    Dyef 

369.  b.  pi.  53.  Pafch.  22  Eliz.     Plomer's  cafe. 
Bat  if  a  r«-       fv.  Annuity  granted  pro  exercitio  officii  fenefchalli  \  refufal  to 
i;^^^  hold  a  court  is  a  forfeiture.    D.  377.  a.  pi.  %i.  Trin.  23  Eliz. 

•nnuity  to     Anon* 

kcld  couriSf 

and  he  fummoos  it  without  hit  compsnion,  and  the  grantee  refufes,  this  if  no  forfeiture^  heciufe  it  !• 

a  voidfommons.    D*  377*  a.  pi.  a8.  Marg.  cites  17  Elis.  Hurlefton*a  cafe. 

V.  V  yf»  pro  conjilio  impenfo  ifc.  makes  a  feoffment  or  leafe  for 
Vife^  albeit  he  denies  counfel^  yet  A.Jhallnot  re-enter ;  for  in  this  cafe 
ihere  ought  to  be  legal  words  of  condition  or  qualification ;  for  the 
caufe  or  confideration  fhall  not  avoid  the  eftate  of  the  feoffee,  and 
the  reafon  of  this  diverfity  is  for  that  the  eflate  of  the  land  is  executed^ 
and  the  annuity  is  executory.    Co.  Litt.  204.  a* 

f  (B.  b.  2)'  Till  he  be  promoted  to  a  Benefice.] 

[i2.  If  an  annuity  be  granted  till  the  grantee  he  promoted  and  pre- 
ferred to  a  benefice  ofjpl^  a  year  by  the  grantor,  and  after  the  grart- 
tor  prefents  him,  but  the  grantee  is  found  infujfficienty  the  annuity 
(hall  ceafe.     Pafch.  i  Jac.  B.  dubitatun] 

[13.  [So"]  if  an  annuity  be  granted  till  the  grantee  be  promoted 
to  a  benefice  by  the  grantor,  if  he  profers  a  benefice  to  him  which 
is  litigious^  yet  the  annuity  is  determined,  for  perhaps  be  has  a 
good  title  thereto,  though  it  be  litigious.  17  E.  3.  11.  dubi- 
tatur.J 

[14.  But  ifxht  church  he  full  of  another  at  the  time  of  the  pre- 

fentation,  the  annuity  is  not  determined,  though  he  accepts  tho 

r  ySt  1  prefentation,  for  the  prefentation  and  acceptance  is  void*    26  £• 

[15.  If  an  annuity  of  20 1,  per  annum  be  granted  till  he  he  prO" 
moted  to  a  heneficey  the  benefice  ougfjt  to  be  of  the  value  of  lOO  marko 
a  year.     16  £.  2.  Annuity,  47.  Ifliie  thereupon.] 

[i6«  If  an  annuity  be  granted  to  another  till  be  be  promoted  to  a 
competent  benefice ;  if  the  grantor  after  tenders  to  him  the  prefentation 
to  a  vicaridgCy  which  is  worth  100  marks  per  annum^  which  ha 
refufeS)  the  annuity  is  determined.  3  Hen.  6.  Annuity,  adjudge 
ed,  31  £.  3.  Annuity  28.] 

[17.  The  benefice  ought  to  be  of  as  much  yearly  value  as  the  an-^ 
nutty  \Sy  otherwife-it  is  not  determined.  3  £•  3.  Annuity,-  40^ 
Temp.  Ed.  i.  Annuity  50.] 

[i8.  The  vahie  of  the  hene^ze  fl>aU  he  reckoned  according  to  the 
demerit  of  the  party  to  be  promoted.    31  Ed.  3.  Annuity  28.] 

[19.  If  the  grantor  prefents  the  grantee  to  an  ewe-benet  (that  iS| 
r  the  cuflody  of  the  holy^watery)  this  does  not  determine  the  annuity^ 
for  he  is  removeable  at  the  will  of  the  parijhioners*  3  £•  3.  Annuity 
40  adjudged.] 

5  [20.  If 
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[io.  If  an  atiiiuity  be  granted  till  promoted  iic.  by  the  grdntor  or 
bis  beirSf  it  is  a  good  performance  of  the  condition  that  he  waspro^ 
moted  by  the  mother  of  the  grantor  at  thi  requejl  of  the  grantor'^  in 
difcharg^  of  the  annuity.     33  E;  li  Annuity  51.  adjudged.] 

[21.  If  an  annuity  be  granted  to  an  infant  till  he  be  promoted  to  a  ^     .  ^^ 
benefice;  if  the  ^rtf»/^r  tenders  him  a  benefice,  though  be  cannot  ^nntid  to  Am 
take  it  for  the  nonability  of  his  pcrfon,  yet  the  annuity  is  determin-  ti/lbewas 
cd.     3  Ed.  3k  Annuity  40.]  j&omoted  ta 

htneficty  aoA 
in  action  brought  the  deftndznt  f>/eadej,  that  the  plaintiff  bad  talen  ^ife^  andfo  eanMOt  receive  a  he^ 
nefict'^  %ud  adjudgM  a  good  plea.     Br.  Aanuttyy  pi.  ]6.  cites  7  H.  i^.  i6. 

ta  annuity  upoa  a  grant,  till  the  giaatec  was  proino:ed  to  &  competent  benefice,  atid  be  refiifei4 
tSa^  flaintiff  Jaidy  tbat  it  lOas  a  l^enefice  %oitb  cure,  and  that  none  miy  take  by  the  law  of  Holy 
Church  before  the  ag^  of  24,  and  be  toai  only  22  at  the  time  of  prefentation  \  and  the  other  faid  that  he 
was  24^  and  fo  to  iffue.  Brooke  fays  it  feems  to  be  ill  pleading,  for  he  ihaU  not  anfwer  the  refuMs 
for  ifbt  refafes  where  tbe  ordinary  ivai  ready  to  ba've  fuffered bim  to  ba*oe  this  prejentment^  he  hat  ex* 
dnguHhed  the  annuity^  as  it  feems.    Br.  Conditions,  pi.  54.  cites  X9  H.  6.  544 

[22.  If  the  grantor  reftgns  a  prebend  to  the  grantee,  and  tjie 
hi/hop  at  the  requeji  of  the  grantor  tenders  the  prebend  to  the  grantee  ; 
if  he  refufes  it  the  annuity  is  determined.     i6  E«  2.  Annuity  47  i] 

[23.  If  the  annuity  be  granted  quoufque  de  beneficiofibi  providerit 

quod  duxerit  acceptand^^^  the  grantee  is  not  hound  t9  accept  any  bene- 

jpce  of  any  aiiion^  but  at  his  pleafure,' becaufe  of  the  (aid  words; 

and  by  this  refufal  the  annuity  fhall  not  be  determined.    .  Temp* 

£.  I.  Annuity  50.  adjudged.] 

[24.  If  an  annuity  of  40J.  [40A]  a  year  be  granted  till  promoted  ^,,  ^^^ 
to  a  benefice^  a  vicaridge  of  the  vaJue  of  5/*  per  annum  is  not  fufficient  Pol.  436. 
within  this  condition.     19  £.  2.  Annuity  49*]  ^^^-^ 

[25.  But  it  ought  td  be  of  the  value  of  10  marks  per  annum  at 
the  leafl^  and  this  is  fufficient*  19  £*  2.  Annuity  49.  IfTue  there-* 
upon»] 

26.  Aruuiity  of  10  marks  was  granted  till  the  grantee  was  ad- 
i>anced  to  a  competent  benefice^  and  they  were  at  iffue  upon  the  value 
of  tbe  benefice  tendered  and  refufed^  viz.  that  it  is  not  worth  10/.  &c* 
and  the  others  e  contra  where  the  annuity  was  of  10  marksi.  And 
It  was  faid  that  if  he  had  accepted  the  benefice,  that  it  had  ex« 
tinguifh'd  the  annuity^  of  whatfoever  value  the  benefice  had  been  ; 
Brooke  fays  the  reafon  feems  to  be  in  as  much  as  the  acceptance 
proves  that  the  grantee  took  it  for  competent,  fir.  Annuity,  pL  30. 
cites  kO  AiTt  4. 

27*  If  an  annuity  be  granted  by  J*  Abbot  of  D,  till  the  grantee  [  188  1 
be  promoted  to  a  competent  benefice  by  the  fame  abbot  ^  tender  of  the 
benefice  by  hisfuccefjor  is  not  good.     Centra  if  it  had  been  by  the 
abbot  dfD.  and  J.  had  been  left  out.    Br.  Conditions,  pi.  214.  cites 
15  H.  7.  I* 

(B^  b.  3)     Pro  ConfiHo  impenfo  &  impendendo* 

Pleadings. 

*    I*  tN  debt,  the  plaintifF  counted  how  he  was  retained  of  CQunfcl  S.  P.  per 
-■•  with  the  defendant  yir  20  years  for  20U  per  ann.  and  that  fo  ^f^^^^*  ^' 
much  was  arrear,  &c.  and  per  Cur.  the  count  is  not  good,  for  h^  V^c^'J^'^ 
Vol.  V,  .   P^  -  oug[>til:6X 


lis  Contiitiin. 

> 

Wight  to  C9unt  that  he  cdunfgll*d  bwiy  or  was  ready  to  eourtfel  in  cafe' 
the  other  had  demanded  it.     Br.  Count.  pL  5.  cites  3  H.  b^  33^ 

Ir.  Count,       ^'  ^^  annuity  againjl  a  prior  upon  a  grant  of  his  predtceffor  of 


Uc*"^- —  cajinot  charge  the  fucceiTor  upon  a  grant  of  the  predece/Ibr  without 
Br.  Abbe,  covent-feal,  unlefs  it  were  for  fomething  which  fhould  come  to  (be 
file!'  ^"*'  ^'^  ^^  ^^  houfe,  mr  count  of  counfd before  the grant^  by  reafon  of 
this  word  itnpenfoi  mi,  yet  well  \  per  Danby  and  Davers>  but  he 
need  not  count  in  wmt  matter  he  counfeHed  him.  But  fays  quaere 
if  he  fhall  (hew  fuch  matter  upoh  grant  made  by  another  man.  Br^ 
Annuity,  27*  cites  38  H.  6.  22. 

3.  Debt  upon  arrears  of  annuity  by  J,  B.  againft  the  abbot  of 
C.  upon  dertiand  of  40/.  and  counted  that  K.  late  abbot^  &c«  by 
deed^  ice.  granted  to  him  40  j.  of  annuity  out  of  the  monaflry  afore-* 
f aid  pro  confjio  to  the  fame  abbot  and  convent  impenfo  C!f  itnpeH" 
dcndoy  and  that  at  the  time  gf  making  the  deed  he  was  and  yet  is 
learned  in  the  law^andtimt  he  had  gi'ven  his  counfel  to  the  faid  late  ab- 
bot and  covent  at  S,  in  his  pra^ijing  thi  bujinefs  of  the  houfe  ad 
prcficuum  of  the  faid  houfe  \  and  that  K,  abbot  died^  and  y,  now  de^ 
fondant  was  eleSied  and  made  abboty  &c.  and  for fo  much  arrear  in  the 
life  of  the  faid  abbot  he  brought  this  a^ion  \  and  held  good  per  Cur. 
though  he  faid  that  he  counfelled  the  predecefibr  in  managing  the 
bufinefs  of  the  houfe  ad  proficuum  didlae  domus^  and  did  not  fay  in 
.  what  bufinefs ;  for  if  the  defendant  denies  it  the  other  (hall  (hew  itin 
his  replication,  and  (hall  (hew  there  in  what>  &c.     Br.  Annuity, 
pi.  28.  cites  39  H.  6-  22. 
S.  p.  Br.         4-  ^^^  "^  ^"^^  action  againft  fuccefTor  upon  deed  of  the  predeceffor 
Abbe,  pi.     without  covent'feal  he  ought  to  count  that  he  counfelled  the  predecefpir 
12.  ciKs      ^^  ^ig  ^  Q^i}^^  houfe  \  for  otherwiC;  the  fuccefTor  is  not  chargeable. 

Ibid. 
Ibid  5*  ^^^^^  where  the  a^iox  is  agalnjt  the  fame  abbot  who  granted'^ 

for  deed  or  contrafl:  of  the  abbot  alone  of  a  thing  which  conies  to 
the  ufe  of  the  houfe  (liall  bind  tlie  fucceflbr,  and  if  he  who  granted 
does  not  demand  counfd,  yet  the  aftion  lies  againft  him  becaufe  he 
did  not  refufe ;  but  contra  againft  his  fucceflbr,  for  if  no  counfel 
was  given  to  the  ufe  of  the  houfe,  the  fucceflbr  (hall  not  be  charged; 
quod  nota  per  Cur.    Ibid. 
Br  Dette         ^'  ^^^^  againft  executors  of  arrears  of  annuity,  and  counted  that 
pi' ri4. cites  the  tcftator,  by  the  deed  which  he  fliewed  forth,  had  granted  to  him 
9  £.4.48,  40^.  per  ann»  of  annuity  pro  confilio  fuo  impenfo  &  impendendo^ 
53  S.  C.      g^^    payable,  &c.  andij  the  rent  was  arrear^  that  he  may  dijirain  in 
f  i8q  1  ^^^  manor  of  B.  and  (hewcJ  that  he  was  of  counfel,  &c.  and  coun- 
''  •    fcird  him  fuch  a  day  and  place,  and  that  10/.  was  arrear.     And  it 

was  agreed  that  the  plaintiff"  need  not  (hew  in  what  thing  he 
counfeird  him,  but  this  ihall  come  of  the  [part  of]  the  defendant 
if  he  finds  default  in  it ;  per  Choke,  he  need  not  Jhew  that  he  coun- 
felled him^  but  itfuffices  that  he  was  always  ready  to  have  counfeird 
him  if  he  had  required  it ;  for  he  is  not  bound  to  offer  counfel 
without  rcqueft  3  for  he  cannot  know  whether  he  needs  counCbl, 

fior 
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hot  in  vAoit  till  li  be  flxewn  to  him.    Br.  Annuity,  pL  13.  dtes 

7.  And  it  was  granted  that  the  plaintiff  need  not  Jhew  in  what 
county  the  manor  is^  for  if  he  has  levied  by  difirefs^  this  Jhall  come  of 
the  other  parthjhew'^  by  which  the  defendant  [faid]  that  the  plain^ 
iifbad  levied  it  upon  dijlrefi  in  the  manor  charged^  and  no  plea,  for 
ht  Jhall  anfwer  to  the  debet^  becaufe  the  manor  is  in  the  fame  coun- 

Yj  by  which  he /aid  that  levied  by  diflrefs  in  the  manor ^  and  fo  nil 
ebet  &c.  And  he  fhall  have  this  plea  which  is  matter  in  fa£t 
without  an  acquittance^  though  it  be  found  upon  fpecialit}',  as  in 
debt  upon  obligation,  and  where  'tis  executory^  as  annuity  or  rent 
upon  a  leafe  for  years,  by  which  he  had  the  plea,  but  (hail  not  fay 
nothing  owing  to  him  againft  fpecialty.  Br.  Annuity,  pi.  23.  cites 
9  £•  4.  53.  and  cites  the  like  judgment,  Mich.  6  £.  3. 

8.  An  annuity  was  granted  for  life  pro  confilio  impenfo  &c.  and  Ammitywtt 
in  a  writ  of  annuity  brought  for  die  arrears,  the  defendant  pleaded^  aga?nft\h« 
that  before  any  arrearages  incurred^  he  required  the  plaintiff  to  do  fuccefibw  of 


1 


him  fervice^  and  be  refujed  &c.     The  plaintiff  replied^  that  before  ^^^J^^ 
any  refufal^  the  defendant  onfuch  a  day  and  tlace  difcharged  him  from  -^Ji^  ^ 
bisfervtce  &c.     The  court  held  that  the  aefendant's  plea  was  not  the  pUintiiT 


good,  becaufe  he  ought  to  have  Jhewed  for  what  manner  of  fervice  ^^fi^'^^j^^" 
the  plaintiff  was  retained  to  do^  and  the  annuity  granted,  ^"^then-^J^y^^^ 
ihew  fpecially  wAa/yjrv/f^  the  plaintiff  required  of  him^  and  what  he  fvrlift'wuh 
refined.    Le.  200.  pi.  292.  Mich.  32  &  33  Eliz.  C.  B.  Bagfliaw  «y'««/4o»* 
v.fiarfofShrew&ury.  ^^ 

de  maneilo 
de  D.  and  the  plaintiOT/^rofi  that  ht  kept  the  courts,  but  did  not  Tet  forth  any  insfofliog  of  the  roUty 
and  that  after  the  bijhop  difcharged  and  forbade  him  to  keep  any  more  courts,  tho*  he  was  ready  to 
do  itf  and  that  fur  divers  years  after  the  bifhop  paid  not  the  annuity.  If  the  bi/hop  dies  it  feeat  bn 
ought  to  -tender  his  fervice  to  every  fucceilbr,  and  it  is  IHuable  that  ftich  fuccelTor  noa  cxoneravit. 
P.  156.  b«  1^7.  a.  pi.  26.  Mich.  5  MarijB.  Lucas  v.  the  biihopofEly.  Cites  Trio.  9Aleti^%^ 
Lucas  V.  the  prior  of  Huniingdon. 

9.  In  a^on  brought  by  a  counfel  for  an  annuity  granted  him  pro 
confdio  impendendo,  he  mud  aver  that  he  was  always  ready  togivo 
him  bis  counfeL  Jo.  294.  8  Car.  in  Itinere  Windfox^  cited  by  Mr* 
Attorney  as  roiblved  in  Mingay's  cafe. 

» 

(C.  b)  At  what  Time  it  is  to  be  performed,  where 
no  Time  is  limited.  Prcfently ;  within  convenient 
Time. 


[ 


U  TfTH  E  N  the  aSf  by  the  condition  of  an  obligation  to  be  done  ^  «?* 
^    to  the  obligee,  is  of  its  own  nature  tranfitoiy^  (as  pay- J|^J^y 
ment  of  money,  delivery  of  charters,  and  the  like)  and  ho  time  iwod  coodU 
limited,  it  ou^ht  to  be  performed  in  convenient  time,'  Co.  6.  Botbie  ^^ned  i^^/j* 
31.  Co.  Lit.  208.  (a.  b.;j  hmdti^  tba 

plaintiff, 
wherein  he  aad  the  defendant  were  bound  /»  T.  fcr  payment  of  5  /.  ami  aJfo  that  the  defendant  jbenti 
mcknowledgefatUfaaion  of  a  judgment  bad  on  that  bond,  ard  et'jojhtuia  deiivtr  true  motes  of  ali  h:JIt 
of  charget  •ubici  sonstrn  sbe/aah  ^^*    '^^  der'endsutC  fteaJidt  tiat  sbert  were  no  biUs  of  tbarget 

Pa  for 


far  or  tottcitidtrg  the  famti  hut  falJ  nothtttgtc  the  refiJuff  pretending  that  he  iMftI  not,  hcsufi  tBiy 
are  colUteral  ails,  and  no  time  limited  for  performing  them.  But  adjudged  that  he  ought  to.  have  per- 
formed the  reiiduc  of  the  condition  in  convenient  time,  without' any  requeil ;  and  this  divcrjity  was 
taken  and  agreed  that.  Where,  by  the  condition  of  a  bond  any  thing  is  rffuired  to  ke  done  to  the  oh- 
i'igee,  xvbicb  in  its  own  nature  is  tranjitorpy.  as  payment  of  money,  &c.  and  no  time  is  li«aited  when  it 
ihould  be  paid,  there,  though  a  place  of  payment  is  expreH'ed,  the  thing  muft  be  done  in  convenient 
time :  and  /o  it  fiial)  be  ^vhere  a  place  nuas  appointed  \  zndfo  likewife  where  the  aff  is  local  of  its  owh 
nature  without  exptfllling  t  place,  when  the  obligor  may  perform  it  without  the  obligee,  as  the  ac- 
knowledging (atisfadion  in  this  cafe.  But  if  the  concurrence  of  the-  obligee  is  necejfaiyj  he  has  time 
during  life,  if  not  haftened  by  requell  j  As  where  it  is  to  infeoff  the  obligee,  but  if  it  be  to  infeoff 
a  ftranger,  there  he  ought  to  do  it  in  convenient  time,  becaufe  he  has  undertaken  tado  it;  but  if  it 
he  that  a  Granger  (hall  infeofF  the  obligee,  there  he  ought  to  haften  it  by  requefV,  becaufe  the  obligee 
is  parry.  6Rep.  30.  b.  Mich.  3  Jac.  C.  B.  Bothie's  cafe,  aiias,  Bothie  v.  Smith.  \n  foroe  cafe  a 
man  fliall  have  time  during  his  life,  as  where  no  benefit  (hall  be  to  any  of  the  parties,  as  if  the  conditioa 
^ere  to  go  to  Rome  ^  per  Wray.    Le.  125.  pi.  170.  in  cafe  of  Cater  v.  Bootbe,  S.  C. 

*  •Br.  Con-  [2.  If  the  condition  of  an  obligation  be  to  pay  a  lefsfuntj  and  no 
I^^Tc^s'  ^^y  of  payment  Jimited,  he  ought  to  pay  it  prcfently,  fcilicet,  with- 
fi.  c.  h©  in  a  convenient  time.  *  20  E.  4.  i.  b.  18  f  44  E.  3. 9.  J  21  E. 
eught  to      4,  39.  b.  II 14.  H.  8.  23.  Contrafl  10  H.  7.  15.  Contra  +  q  E. 

fcelcthe         a     no     h  ^  '         -»  ^7 

obligee  and    4-   ^^'   ^.J 

tay  it  prelcntl^';  per  Brian  &  Curiam—- — Br.  Obligation,  pi.  55.  cites  S.  C.  accordingly  by  all  the 
JtitHces. 

f  If  a  man  be  bound  to  another  in  a  bond,  and  no  day  of  payment  is  limited,  the  fum  is  due  and 

fayable  immediately,     Br.  Obligation,  pi.  li.  cites  446.  3.  9 S.  P.  per  Perfy,  quod  nuUus  ne- 

gavit.  Br.  Obligation,  pi.  28.  cites  38  E.  3.  12.— ^S.  P.  But  he  is  not  bound  to  pay  it  without  re- 
ined. B/.  Obligations,  pi.  34— — S.  P.  Ibid.  pi.  55.  cites  20E.  4.  i.  and  the  obligor  ought  /• 
fetk  the  thligee  and  tender  it  and  pay  it  immediately  ^  and  in  pleading  he  pi  all  fay  ^  that  he  has  been  all 
tiwer  r^ady  to  pay,  and  yet  is,  |  Br.  Conditions,  pl^  173.  cites  S.  C. 

Ij  Br.  Conditions,  pi.  61.  cites  14  H.  8.  17.  per  Brudenel,  that  he  ought  to  pay  it  as  fooo  as  he  can 
go  to  him  to  do  it.     [This  cafe  begins  at  fol.  17.  and  reaches  to  almoft  the  end  of  fol.  23.] 

^  If  the  condition  be  to  pay  10 1,  and  limits  no  day^  the  obligor  has  liberty  during  his  lift  to  perform 
4t5  But  if  it  be  a  fingle  obligation,  and  wo  day  of  payment  expreffcd,  it  is  payable  immediately,  and 
fo  is  the  divcrfity ;  per  Fincux  quod  nota.  10  H.  7,  1 5.  a.  pi.  1 1.— -But  Mo.  472.  it  was  agreed  per 
Cur.  obiter,  that  if  one  be  baund  to  pay  money  on  covenant  or  fingle  obligation^  he  ought  to  pay  it  in 
convenient  time  without  requcftj  but  if  upon  an  obligation  with  condition,  he  has  time  during  his 
.  Jif'e.— — Debt  upon  obligation  of  roo  /.  conditioned  for  the  payment  of  50  /.  and  no  day  limited  for 
the  payment  of  the  leffc/fum  ;  Refolvcd  it  was  payable prrfentlyr  upon  requeft,  Cro.  E.  708.  pi.  ig. 
Mich.  42  &  43.  Eliz.  B.  R.  Nofe  v.  Bacon. 

4.  Br.  Conditions,  pi.  74.  dies  S.  C.  that  he  is  not  bound  to  pay  without  rcqueft :  per  Choke,  to 
%hich  Brian  arid  Littleton  agreed.  • 


iiidKc  iL  wiuHii  uunrcnicnt  ame.      20  jC*.  4.  o.  b.J 

[4.  If  the  condition  be  to  perforin  the  award  of  J.  S.  who  awards 
the  obligor  to  pay  loL  without  limiting  any  time,  he  ought  to  pay 


[3.  If  the  condition  be  to  make  a  retraxit  of  a  fuity  he  ought  ta 
maice  it  within  convenient  time.     20  E.  4.  8.  b.] 
Br.  Condi-         '"       '^^-^  »••       ^ 

tions,  pi. 
J82.  cites      .    .  .  . 

s.c.  It  in  convenient  time.     22  E.  4.  25.  J 

For  thoiigh       [5.  So  if  the  condition  be  to  acknowledge  fatisfamon  infuch  cottrtj 

kdgingX'  ^^  ^"S^t  ^^  ^^  '^  ^'^*^'"  ^  convenient  time.     Co.  Lit.  208.  b.Co. 
fatisfaaion  6.  Bothie  30.  b.  adjudged.] 

)» local,  yet 

bcca'ifc  he  may  do  it  in  the  abfcnct  of  the  obligee,  he  muft  do  it  inr  convcnicat  time.    6  Rep.  10.  U 

|1.  a.  Mich.  3  Jac.  C#B.  in  S.C.  '^  ^    >^ 

-  [64  So  if  the  condition  be  to  deliver  to  the  plaintiff  an  obligation 
cfloL  in  which  the  plaintiff  and  B.  Jlood  bound  to  the  defendant ; 
though  no  time  be  limited  for  doing  thereof,  yet  he  bught  to  doit 
in  convenient  tjme-     Co.  $.  Bothie  30  b.  adjudged.] 

[7.  If  ^.  demifcs  to  B.  and  C.  certain  tithes  Ar  99  yeart^  if  J. 
Jo  long  lively  and  aiter  B.  affigns  over  by  indcniure  his  moiety  to  D. 

a»d 
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undB.  alfo  deUvers  to  D.  an  obllgatlm^  in  which  2).  Aen^ood touffd 
to  B,  in  400  /.  for  the  payment  of  200 1.  to  B.  at  a  time  then  paft. 
jfnd  thereupouy  in  confideration  that  B.  at  the  inftance  and  requeft 
of  D.  would  deliver  to  /)•  the  counter-part  of  the  (aid  indenture  of 
alignment,  fealed  with  the  feal  of  D.     D.  ajfutnedy  thatifheJhouU 
fell  to  any  perfon  his  inter  eft  in  thefaid  fnoietyfo  to  him  cmgnedby  ^-  [  19!    1 
then  Z>*  would  pay  to  B.  200  /.  in  fatisfa^ion  of  the  fa  id  obligation  \ 
andthzt  if  hefoldtht  faid  intereft  in  the  faid  moiety  to  him  afEgned 
for  more  than  200  /•  thin  he  would  pay  to  A  one  moiety  offuch  money 
as  he  fhould  fell  it  for  more  than  200/.  and  that  if  he  did  not  fell- 
the  faid  intereft  in  the  faid  moiety  fo  aiSgned,  then  he  would  re'- 
deliver  to  B.  the  faid  counter-part  of  the  indenture  of  ailignmeiit^ 
and  the  faid  obligation  fafe  and  not  cancelled',  and  thereupon  B.  de** 
livers  to  D.  the  faid  counter-part  and  obligation. '  This  promife 
being  made  20  yuiy  18  Car.  and  B.  brought  an  aSiion  thereupon^ 
Hill,  20  Car,  and  averred  in  his  declaration,  that  D.  had  not  (bid* 
his  faid  intereft  in  thefaid  moiety,  and  yet  had  not rc-ddivered  the 
iaid  counter-part  and  obligation  according  to  his  promife,  licet  ad 
hoc  feciend'  poftea,  20.  Sept.  20  Car.  at  fuch  place  &c.  he  was  r*  **^% 
requefted  (*).    The  aftion  lies  upon  this  declaration,  for  D.  (hall  •Foi.  437. 
not  have  all  his  life  to  fell  ir,  but  he  ought  to  do  it  in  a  convenient  ^"  "^^"^i^. 
time 5  for  otherwife  he  may  ftay  till  the  old  age  of  A.  upon  whofe 
life  the  eftate  is  to  determine,  and  then  it  will  be  but  of  fmall  value, 
which  was  not  the  intent  of  the  parties ;  but  the  intent  was  to  fell* 
it  for  the  beft  value,  or  to  re-deliver  the  counter-part  and  obllga* 
tion.      P.  23.  Car.  B*  R.    between  IVilliamfon  and  Henly^   ad- 
judged upon  a  demurrer.     Intratur  Tf.  21  Car.  Rot.  362.  For 
though  he  does  not  talce  upon  him  to  fell  it,  but  only  to  pay  fomuc^ 
if  he  fells  it,  and  if  he  does  not  fell  it  to  re-deliver  &c,  ytt  upon  thf 
whole  contrast  it  appears^  that  this  amounted  to  a  taking  upon  him  ttr 
fell  or  re-deliver  kc.  which  ought  to  be  within  a  convenient  time, 
or  otherwife  it  will  be  of  no  eftcft  to  B.] 

[8.  If  the  condition  of  an  obligation  be  to  pay  a  certain  fum  to  d 
Jiranger^  without  limiting  any  time,  this  ought  to  be  done  in  con* 
venient  time.     Mich*  14.  Jac.  B*  R.  the  bijhop  of  Rochefier  ad» 
judged  in  arreft  of  judgment- j 

[9.  If  a  devtfe  be  made  to  another,  upon  condition  to  pay  his 
debts  5  if  he  does  not  pay  them  within  a  convenient  time,  the  con* 
dition  is  broke.     Contra  38  E.  3.  1 1.  6^] 

[10,  If  a  man  devifes  lands  devifable  to  his  executor  to  fell^  and  tOg^.  q^^^^ 
diftribute  the  money^ir  the  payment  of  his  dehts^  he  ought  to  fell  ittions,  pi.  ' 
as  foon  after  the  death  of  the  devifor  as  he  can,  otherwife  the  con-  *M«  c'te« 
dition  is  broke.    38  Aff.  3  J  ^^^^^^ 

faid  to  be 
to  difhibnte  for  the  foul  of  the  teftator,  and  because  they  took  the  profits  to  their  own  ufc  the  heir 
tfntred  upon  them,  and  adjudged  well.         Br.  Entry  congeabic,  pi.  124.  cites  S.  C  and  that  the  ea« 
Cry  of  the  heir  was  adjudged  good. Fitah.  Entre  congcabk^  pi.  46.  cites  S.  C.  accordingly* 

[i  I.  For  ifdfter  the  death  of  the  teftator  a  man  tenders  to  him  a  ?«■,  Condi. 
certain  fum  tot  the  lands,  and  he  refufe  it,  becaufe  it  is  not  to  the  ^!'^T/Xls 
value  of  the  lands,  and  after  retains  the  lands  in  his  hands,  to  the  g.  c.  .   .^ 
Wltent  to  fell  it  dearer  to  anQtber,  and  in  the  mean  time  taies  the  Br.  £ntm 

P  4.  frofts  ^<^W^^9$ 


pL  1*4'      pre£tt'ii  his  iwH  vfiy  and  not  for  the  fbul  of  the  dilator;  ^e  con- 
itirf^'  ^^Vi  is  broke.    38  Air.  3.  adjudged.] 

Entry  con« 

guble»  pl«  46.  CJtts  S.  C* 

[l2.  [But]  \i  %JioffTnent]yt  XT^aAt  upon  condition^  that  he  Jhall 

fell  it  asfoon  as  be  can^  and  as  profitably  as  he  can,  and  the  money 

taken  for  the  fame  lands  fliall  be  diftributed  for  his  foul.    If  the 

feoffee  continue  the  pojfeffwn  a  year  and  a  halfy  becaufe  he  finds  not  a 

chapman  to  buy  it,  and  takes  the  profits  of  the  land,  hut  never  claims 

any  ejiate  hut  under  the  condition  aforefaid^  ^712^  is  always  of  good 

f  192  j  ^iU  to  fell  the  lands  if  he  could  find  a  chapman,  the  condition  is  noc 

T  *  /^  ■  'Jiroke;  for  there  is  no  default  in  him.     26  AfT.  39.  dubitatun] 

[13.  If  j1*  in  conftderation  of  50  /.  given  to  hifn  by  B.  afj^mes  to 
procure  the  ward/htp  of  (he  body  and  lands  of  G  to  be  granted  by  the 
lung  (to  whom  it  belongs)  to  B.  during  'the  minority  of  C«  who 
was  thon  of  the  age  of  1^  years,  he  oiight  to  procure  it  in  a  con- 
venient time  without  any  requeft  \  becaufe  otherwife  the  benefit  of 
the  profits  of  the  land  will  be  loft  in  the  mqan  time.  P.  8  Car. 
B.  R.  between  Vine  and  Hetberingtony  adjudged  upon  d^urrer  ^ 
per  Curiam.     Intratur  Tn  7.  Car.  Rot,  27.].  ' 

14.  If  one  covenants  to  affure  land  to  another  and  his  heirSy  he 
ought  to  do  it  in  convenient  time  \  by  Anderfon  Ch,  J.  Arg.  2. 
And.  73,  74.  cites  i6£liz. 

■    15.  If  -/T.  covenants  to  affure  land  to  J^  5,  during  A^s  lifcy  A 
|hall  not  have  time  during  his  life  for  the  afTuring  of  it;  for  then  the 
covenant  would  be  to  1^0  purpofe  j  per  Anderfon  CH.  J.'  Arg,  2, 
And.  74.  cites  16  Eliz. 

\b.  So  if  A,  covenants  to  grant  an  annuity  to  y,  S,  during  bis 
^fej  or  to  affign  his  leafefor  term  of  years  or  life  &c.  or  to  marry fuch 
es  womanj  all  thefe  ought  to  l)e  doiie  in  convenient  time ;  for  m  all 
&efe  cafes  the  covenants  are  of  ho  efFed  of  liberty  during  life  (hall 
be  left  to  him,  who  by  ^e  intent  of  the  deeds  ought  to  perform  th^ 
things  before ;  per  Anderfon  Ch.  J,  Arg,  who  faid  the  reafons  arc 
apparent,  and  thefefofe  fiot  particularly  mentioned  here.  }t  And. 
74,  cites  16  Eliz, 

17.  A  bond  was  conditioned  ^o  permit  the  obligee^  or  his  affigns^ 
Tfot  only  to  threjh  bis  corn  tn  the  obligor's  barnSy  but  'alfo  to  carry  ii 
envayfrom  time  to  time  at  all  convenient  times  hereafter,  or  to  pay  8  /i 
^  requefii  tha(  then  &c.  'The  corn  lay  in  the  barn  2  years,  and 
was  much  devour'd  by  mice  and  rats ;  the  obligor  threfh'd  the  ret 
iidue,  and  the  obligee  brought  hjs  a£lion.  Anderfon  took  a  differ-^ 
tnci  between  the  words  {at  convenient  time)  and  (within  convenient 
time)  that  if  he  will  come  in  the  night,  or  on  the-  fabbath-day,  thi^ 
is  not  a  convenient  time,  ^ut  tho'  he  comes  a  long  time  after,  yet 
|t  may  be  (at)  time  convenient,  and  the  words  are  not  (within 
^me  convenient)  and  Windham  faid  that  if  it  had  been  (within) 

Ime  Convenient,  there  would  have  been  a  ^lifFcrencc,    Goldfb.  76* 
.  dL  8.  Hill.  30  Eliz.  The  Earl  of  Kfent's  cafe. 

18.  The  teflator  devifed  an  houfe  to  his  wife  and  his  heirt,  upon 
condition  that  (he  by  advice  of  counfel  in  convenient  tiipe,  /bouU 


tim 
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f^re  &e  bmefor  maintenance  9f  a  free-fchool  Sec*  She  did  not 
make  ajfurance  in  8  years  after  the  death  of  the  tcftator\  adjudg'd 
that  the  condition  was  broken,  j  Rep.  25.  b.  Mich.  34.  &  35  Eliz, 
in  the  Exchequer,  in  the  cafe  of  ihe  queen  v.  Porter  (alias)  Porter's 
cafe. 

ig.  Feoffment  on  condition  that  if  the  feoffee  does  net  pay  &c.  *'^^S^Jsr- 
that  itjhadhe  lawful  for  the  feoffor  to  re-enter.     The  money  ought  ^^^'  ^^^' 
to  be  paid  to  die  feoffor  in  time  conveni  *nt ;  for  it  is  not  reafonable 
that  the  feoffee  fhall  have  the  benefit  of  the  land,  and  not  pay  the 
mo^ey ;  per  Anderfon  Ch.  J.  %  And.  73.  Mich.  39  &  40  Eliz, 
Obiter, 

20.  But  if  condition  be  that  if  the  feoffor  pays  &c.  that  he  may 
re-enter.^  the  feoffor  has  time  to  pay  it  during  his  life^  bccaufe  the    . 
other  has  the  profit  of  the  land,  and  has  no  lofs  by  non-payment. 
Per  Anderfon  Ch.  J.  2  And.  73.  Mich.  39  S:  40  E'iz.     Obiter. 

%!•  If  one  be  infeofPd,  on  condition  to  make  a  grant  of  a  coir 
lateral  thingy  as  efioversy  common,,  &c.  he  ought  to  do  it  upon  rc- 
^ueft,  and  at  his  peril  before  the  time  incurred  in  which  the  grantee 
is  to  take  any  benefit  of  the  grant  as  before  the  time  of  talcing  the 
fcommon  or  eftovers.  Agreed  by  all  the  juftices.  Mo.  472.  pi.  [  193  ] 
679.  Mich.  39  &  ep  Eliz.  in  cafe  of  Lord  CromwcU  v.  An- 

^D.  b)     At  what  Time  it  fhall  kc  performed  where 
no  Time  is  limited.     Not  before  Requejh 

[t.  TF  land  be  granted  to  the  king  upon  condition  to  grant  to  any  r^*-^-^ 

(*)^r<!7»g'/r,  it  feems  he  is  not  bound  to  do  it  before  requeft.  •  ^^^-  43*- 

D.  3,  4-  Ma.  139.  32.]  u-v-^ 

[2.  If  the  condition  of  an  obligation  be  to  pay  a  certain  fum  to  a 

Jtrangery  without  limiting  ^ny  time,  it  ought  to  be  paid  within  a 

cooi'/^nient  lime  without  any  requefi.     Mich.  14  Jac.  B.  R.  the 

bijhop  of  Rochefter  adjudged,  this  exception  being  moved  in  arreft 

of  judgment  ] 

[3.  If  the  condition  of  an  obligation  be  to  pay  a  certain  fum  to 
the  obUgecy  without  limiting  any  time,  he  is  not  bound  to  p^y  it 
before  requeft.] 

[4.  If  the  condition  of  a  feofFinent  be  to  infccff  a  Jiranger  upon^i^t-^-^ntrt 
requefij  he  is  not  bound  to  enfeolFhim  before  requeft.     19  H,  6.  ^^"^"j'^gj 

^  ^'^     .   .   .   .  .  ^'^^ 

[5.  So  it  is  if  it  be  to  infoff  the  feoffor  upon  requeft*     19.  H.  6. 

34-  h.J 

[6.  5j  if  the  condition  of  a  feoffment  i^?,  thathefliallrc-vifcoff^^^F^f^^^" 
the  feoffor^  he  is  not  bound  to  do  it  before  requeft.  38  AlT.  7,  *  44  ^^^^""^^j}^' 
AfT  26.  t  43  E.  3.  9-]  s.  G.— 

\       Br.  Tender 
p2.  3).  ^itetS.  C.  f  Br.  Co»dkions,  pi.  i6.  cites  44  E.  3.  S.  S.P.  [and  Roll  {«rxrji  imi^.  pce<t 

(43)  for  44].  ■      .   .5.' P.  Br.  Coodicions,  pi.  55.  cites  19  II.  6.  67.  73.  76.  by  Horiiat;ton.  ■■     — -■■ 
Mol472.  ^«  P.  agreed  per  Cur.  obiter.- ■  ■       h\  fuch  Cufs  he  has  time  during-  his  life,  unhf;  requeft 
be  maJe  m  the  mean  time;  but  if  requeft  be  made  he  ought  to  intoft*  upon  Kquuft  ;  if  the  teoll'c« 
dic«  the  coalition  is  brvkes,  but  not  it  the  teoficr  dicd,  bccauic  he  m^y  toicod  Lis  b(;'.r.  Mu.  4^2 . 

P  3  '  f-.  So 
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[7.  Sa  vA^ere  die  condition  extends  to  ^t  feoffee  bt  his  heirs  t$ 
reAnfeoff  the  feoffor,  the  heir  after  the  death  ofthc  feofiee  is  not 
bound  to  do  it  before  requeft.  38.  Aff.  7.] 
•  Br.  Con-  [8.  If  a  feoffinent  be  upon  condition  to  give  it  to  aftranger  in 
ditions,  pi.  tail^  the  remainder  to  the  right  heirs  of  the  feoffor'^  the  feoffee  is  not 
i^'c  *^&  ^OMTiA  to  do  it  before  requeft,  becaufe  the  feom>r  is  to  have  an  eftate 
$!  P.',     ■    by  the  condition.    44  Aff.  26,  *  44.  £.  3.  9,  b.  Curiat] 

Fttzh.Cntiy 

congcabic,  pi.  33.  cites  S.  C. 

'  [g.  If  W.  in  conjideration  that  T,  will  marry  M,  his  coufin  pefore 
fhe  return  of  W.  from  London  to  Norwich-^  ajfumes  and  proinifes  af" 
ter  his  return  from  London  to  Norwich  aforefaid  to  pay  to  T*.  10/. 
and  to  find  fufficient  fecurity  for  the  payment  of  \oL  more  at  the  deatlf 
of  W.  and  after  T.  marries  with  M.  and  W.  returns  from  Londor^ 
to  Norwich,  he  ought  to  pay  the  10 1.  and  find  the  fecurity  for  the 
40 1.  within  a  convenient  time  after  his  return,  at  his  peril;  and 
there  needs  no  requeft  to  be  made  by  T.  for  he  hath  taken  upoi^ 
him  to  do  it  at  his  peril.  Mich,  31,  32  El?  B.  bet\yeen  Peter  an^ 
Carter  adjudged  M.  31,  32.  El.  B.  R.J 

[  1:94  ]    (E.  b)     At  what  Time  it  ought  to  ht  performed 

where  fiq  Time  is  limited. 
During  the  Lives  of  the  Parties. 

f  Br.  Con-    [r.  TF  a  man  makes  7i  feoffment  upon  condition  to  rerinfeoff  \Axfiy 
"^o^^^citM  *^  ^^  ^^^^  "^^  re-inteoft*  him  during  the  life  of  the  feoffor, 

S.  c.  the  condition  is  broke,  if  he  had  convenient  time  to  re-infeoff  him 

t  >.  P-       before, his  death.     ^  18  Aff.  1 8.  adjudged,  lord  Clifford's  cafe.     Re-r 
aU^hc  \I(-   i^^^^h"*  ^^  ^^^  feoffee  or  grantee  be  upon  condition  to  re*infeoff 
tices.  Mo.   or  re-grant  any  eftate  to  the  feoffor  or  grantor,  without  limiting 
«>6.rl.i49*  any  time,  the  feoffee  or  grantee  hath  time  to  do  it  during  his  life^  if 
^  EH^IaiJ^  he  be  not  hajiened  by  requeft.     Co.  2.  f  Lord  Qromvcell^  78.  b,  79,] 

di*-w:$'s  cafe. 

5,  c.     ■       Co.  LitU  ao3.  b.  S.  P. 

[2.  But  in  the  f«id  rule,  if  the  cafe  be,  that  it  appears  by  the 
thing  to  be  performed,  or  by  any  accident,  that  the  feoffor  cannot 
have  all  the  benefit  intended  him  by  the  condition,  the  condition  is 
broke  without  any  requeft  and  during  the  life  of  the  feoffee  or 
grantee.  Co.  2.  lord  Crotnxvell^  79.] 
And.  T7.  pi.  [3.  yls  if  jf.  conveys  a  manor  to  which  an  advowfon  is  appendant  to 
35.Andrcw8  j^  ^^^  j^^  fg^^  ^p^^  condition  that  J.  S.  JhaU  re-grant  the  advowfon  to 

»fIl439.  (*)  ^-fi^  ^''/  ^l/^>  and  if  it  happens  not  to  be  void  in  his  life^  then 
^_^_^  one  turn  to  his  executors  \  though  in  this  cafe  J.  S.  has  all  his  life  to 
V.  r:lurt,  re-grant  it,  if  he  be  not  haftened  by  requeft,  and  the  church  does 
?»•  ^.*  ^^;     not  become  vo}d  in  the  mean  time,  f  yet  if  the  church  becomes  void 

ioruingT;  ^"^'V  t^^  ^^fi'i  M^^'^  ^^y  ^^i^^fji  ^he  condition  is  broke,  becaufe 
ar.d  VI  oa'    the  feoffor  cannot  have  all  the  effedt  which  was  intended  him  by  the 

rc-grant. 
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re-grant,  which  was  to  have  all  the  prefentations  during  his  life,  ^^^  ^^at 
Co.  2.  lord  Cromwell,  78.  b,  79.  refolvcd.]  Mo?iT" 

pi.  249. 

S.  C«  adjttdgM.— — D*  311.  a.  b.  pi.  83,  S4.  S.  C.  adjudged.*— -Jenk.  252,  pi.  43.  S.  C.  rtfolved. 
»       Co.  Litt.  222.  b.  cites  S.  C«  refolved* 

f  Per  Coke  Ch.  J.  3  Bulft.  169.  in  fuch  cafe  he  ought  to  grant  it  picfeotly ;  for  it  Is  now  a  fruit 
fallen^  and  otherwiie  it  would  be  prejudicial  to  the  party. 


agreed 
the 


[4.  fSo]  If  A.  infeofs  B.  the  firft  of  May,  upon  condition  that  s.P. 
ht  Jball  grant  to  A,  an  annuity  or  rent  during  his  life^  payable  year-  ^y^^ 
fyy  at  Mich,  and  the  jlnnunciation\  iti  this  cafe  the  feoffee  has  not^.^***^* 
time  to  do  it  during  his  life,  but  he  ought  to  do  it  before  the  firft  pu  679^Ta 
erf  the  faid  feafts,  or  otherwife  A.  fhali  not  have  all  th^  advantage  s.  C- — 
pf  the  rent  intended  him  by  the  condition.     Co,  2.  lord  Cromwell^  2o8^*^at 
79,  Vide  8  H,  4,  Vide  14  £•  3.  Det  138.  J                                    the  bottom, 
'  S.P 

Goldft.  117.  in  pi.  14.  Arg.  S.  P. 

5^  In  fome  cafes,  albeit  the  condition  be  collateral^  and  is  to  be^<3i^i(c^« 
performed  to  the  obligee  and  no  time  limited,  yet  in  refpeft  of  the  ^^'^^°*  ^ 
nature  of  the  thing,  the  obligor  fhall  not  have  time  during  his  cites  i^E. 
life  to  perform  it;  as  if  the  condition  of  an  obligation  be  to  grant  3Debt.j38. 
an  annuity  or  yearly  rent  to  the  obligee  during  his  life,  payable^' ^* 
yearly  at  the  feaft  of  Eajler.     This  annuity,  or  yearly  rent,  muft 
be   granted    before  Sailer,    or  elfe  the  obligee  fh^l  not  have 
it  at  that  feaft  during  his  life.     £t  fic  de  fimilibus,  and  fo  it  was 
refolved  in  Andrews's  cafe.    Co.  Litt.  208.  b.  F  iq<  1 

6.  Where  a  man  may  do  a  thing  at  any  time  during  his  life,  if  ♦a  Rep. 
not  haften'd  by  requeft,  yet  if  any  thing  happens  in  the  mean  time  79-  »•  s.'p. 
before  the  performance,  fo  that  it  cannot  be  performed  according  to  Pf'  ^"'^* 
the  intent  of  the  condition,  the  condition  is  broken.     Arg.  Roll.  R.  j.oVbt  fsS. 
374.  cites  *  3  Rep,    Cromvs^ell's  cafe.  tl — co. 

"^  ^  ^  Litt.  2:8. 

b.  S.  P.  and  cites  S.  C. 

7.  Where  a  man  is  bound  to  infeoff  a  ftranger,  and  no  time  is  s.P.  6 Rep. 
limited,  he  has  all  his  life  to  do  it,     §uare  inde.    Br.  Conditions,  '^'-  ^:  **"^ 

.         ^        .  TT  '  agreed  e 

pi.  136.   Cites  9  H.  7.  17,  contra,  and 


/  though  the 

concurrence  of  the  obligor  and  fcoflfee  is  requifite,  yet  he  ought  to  do  it  in  convenient  time,  for  in  fuch 
cafe  the  obligor  ha!<  taken  upon  him  to  do  it  to  the  ftrangcr,  and  may  perform  it  without  the  concur- 
rence of  the  obligee.  But  when  the  obligee  hirafelf  is  party,  and  the  aft  cannot  be  done  without  his 
concurrence,  there  it  is  rcafunable  that  rhc*obligor  /hall  have  time  during  his  life,  if  the  obligee  docs 
not  haftcn  it  by  his  reque<>,  becaufe  in  fuch  cafe  tiic  obligor  docs  not  take  upon  himfelf  for  the  obligee, 
who  is  a  party  to  the  deed,  as  he  docs  in  the  other  cafe  for  the  danger. 

8.  Feoffment  on  condition  that  if  feoffor  pays  Sec.  that  hejhall  re^ 
enter.  The  feoffor  has  time  during  his  life  to  pay  it ;  becaufe  the 
feoffee  has  the  profit  of  the  land,  and  has  no  lofs  by  the  non-pay- 
ment; per  Anderfon  Ch.  J.  Arg,  2.  And.  73.  Mich.  39  &4GI 
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f&me,  chccebecMjfe  tW  tfla/t  mmJI  ptjt  hy  Svety  of  feifioy  and  (6  both  psrtirs  iBuft  ccnciir^  !•<  tfi^ 
ii<  cannot  do  it  nuitbottt  the  9tler,  ana  it  cannot  he  dotit  but  upon  the  land^  the  obligor  has  time  during 
Us  liie,  uiilefs  haftcn'd  by  requsft  to  the  obligor}  for  k  is  not  reafooaUc  that  the  obligee  may  requdt 
■C  on  the  land  when  he  will,  for  that  would  be  to  compel  the  obligor  to  cootinae  always  upon  the  land^ 
wIm^  wcml^  Jbe  iAconveoieiit.    Ibi^ 

lO.  A.  covenants  U  ajjure  a  manor  to  B.  within  2yearsj  andt» 
hind  himfelf  in  a  bond  to  pay  lOOK  to  C.  adjudg'd  that  the  bond 
(hall  be  made  within  the  2  years^  but  if  the  con^^id  to  make  the 
bond  had  been  in  another  fentonce^  then  he  (hould  l^ave  time  dur- 
ing his  life.    D.  347.  Marg,  pi,  lo,  cites  Mich.  3  Jap.  C.  B, 
Brachenbury  v.  Brachenbury. 
«  Rep.  31.        II.  When  the  obligor^  feofix)r>  or  fepffcc  is  to  do  a  fple  adl  or 
*  ^*  ^y^»  labour,  as  to- go  to  Rome^  jcrufalemy  £ff ;•  In  fuch  and  the  like  cafes^ 
Bothy's  cafe.  ^^  obligor,  feofFof,  Of  teoffee  has  time  during  his  life,  aj)d  cannof 
S.P.  ac-     be  hallen'd  by  requeft.     And  fo  it  is  if  a  ftranger  to  the  obligation 
cordingly,     or  feoffment  were  to  do  fuch  an  afV,  he  has  time  to  dp  it  any  time 
^m^  during  bis  life.    Co.  Litt,  208.  b,  109.  a, 

concern  ng 

the  obligor,  obligee,  or  any  other  perfon.  S.  P.  by  Wray  tccordingty  |    or  in  Aich  cafe  no  be* 

aefit  accrues  to  any  of  the  parties.    Le.  'n^Atk  pi  170.  Trin.  30  Liis.  ft.  R« 

12'  If  a  feoiFment  be  made  upon  fuch  condition,  that  the  fisffee 
fidilt  give  the  land  to  the  feoffor  and  his  wife  to  have  and  to  hold  See* 
to  theni  and  <^e  heirs  of  their  two  bodies  &c.  albeit  the  feme  be  a 
flranger,  y^t  the  feofFee  is  not  bound  to  make  it  within  convenient 
time,  becaufe  the  feoffor,  wbo  is  privy  to  the  condition,  is  to  take 
jointly  with  her.     Litt.  S.  352-  and  Co.  Litt  219.  a.  b. 

13.  If  the  condition  be  to  infeff  the  feoffor  and  ajlranger^  the 
feoftee  has  time  during  his  life,  uniefe  he  be  haften*d  by  requeft^ 
othcrwife  'tis  where  the  condition  is  toinfeofFa  ftraoger  or  Gran- 
gers only.  Co.  Litt,  219.  b. 
r  xq6  j  14*  If  a  man  make  i^  feoffment  in  fee  upon  condition  that  the 
feoffee  Jho  I!  make  a  gift  rn  tail  to  the  feoffor^  the  remainder  to  ajiran* 
ger  in  fee^  thc|re  fbe  feoffee  has  time  during  his  life,  bepaufe  the  feof- 
for, who'  is  party,  and  privy  to  the  condition,  is  to  take  the  firft 
eilate  ;  hut  if  the  condition  ot  a  feoffment  were  to  make  a  gift  in 
tail  to  ajlrangery  the  remainder  to  the  feoffor  infee^  there  the  feoffee 
ought  to  do  it  in'  convenient  time )  for  that  the  ftranger  is  not  privy 
to  tHe  condition,  and  he  ought  to  have  the  profits  prefentlj.  Co^ 
Litt  219.  b.  . 

15.  Whftre  one  is  to  grant  a  reverjiony  he  has  time  during  his 
life  to  do  it  if  it  continues  fo  long  a  reverfion,  unlefs  he  be  haften'd 
hy  requeft^  per  Windham  J.  Lev.  44.  Mich.  13  Car.  2.  B,  R^ 


(F.  b)  At  ivAai  Time  the  Condition  (hall  |>e  f^r-^ 

formed  when  no  Time  is  limited, 

To  the  Oiligor.     Feoffor. 


Br.  Condi-  [l.  T  F  the  condition  be  to  be  performed  to  the  party  hit 
iion&,fi.67.       X  Yvho  is  to  tikc  advantage  of  the  bi^each  of  the  i 


himfelf  only^ 
-   -  „  _  condition. 


At  fi^aSee  is  not  bounfl  to  do  it  before  requefted.  -  !>•  3,  4*  M4,  ^^  (7-  per 

^  feoffof  And  his  heiriy  li^e  hat  tiqae  durfng  bis  life.  If  requeft  be  not  made  In  the  mean  time ;  bat 
tf  requfft  be  made  he  ought  to  infeofl^upon  requeft,  and  if  the  feuffee  dies  before,  the  condition  it 
Itfoke,  but  not  if  the  ieofibr  diesj  becauft  he  may  infcoflfhis  heir.  Mo.  471.  pL  679.  Mich.  39  * 
4P  Eti^  agreed. 


(Q.  b)     [At  what  Time  it  muft  be  performed.] 

To  a  Stranger. 

f  I.  JpEOFFEExipon  condition  to  ir^eoffajiranger  ought  to  do  it  *  '^^*  C<»- 
-^  prcfcntly,  ^44  E-  3-  f  D.  3.  4-  Mil,  139.  Z^^  t  44-  Ifd'^l 

Aff.  26.J  B.3.S.^ 

s.afts.P9 

Ibr  the  Granger  caanoi  males  requefl,  oor  c:mi  be  take  OQtScf  thereof.  ^^  Fitah.  Encre  con- 

liable,  pi.  33.  S.  C«  .  •• 

'  f  Br*  Conditions,  pi.  2x7.  cites  S.  C.  that  he  ought  to  tender  it  to  a  ftranger  withoat  reqpeft. '  m 
If  it  be  to  iafcoff  a  ftranger  bef>ic  fuch  a  day  there  needs  no  requeft,  but  the  feofiee  ought  to  ofier  the 
leoffment  to  the  ftranger,  otherwife  the  feoffor  may  re-enter.  ■  ..So  where  it  is  to  infeoff a  ftranger 
fgenerally]  he  ought  to  ao  it  immediately,  for  the  ftranger  cannot  have  notice  \  oth^ivife  xA  the  fieof- 
for.  Br.  Conditions,  pi.  74.  cites  9  £.  4.  22*  per  Choke*  ■  ■■  It  ought  to  be  performed  in  a  con- 
venient time,  where  notice  may  be  given,  having  regard  to  the  dtftance  of  the  time  *  [Place].  Br. 
Conditions,  pi.  67.  cites  14  H.  S.  17.  by  Brooke.  [*  Bat  it  is  at  14  H.  4.'  fol.  21.  a.  S.  6.  v*t 
IJKie  it  is  not  diftuice  of  the  {tipe)  but  of  the  (plaoe)»  ■  ■  Mo.  472.  it  was  agreed  by  all  the  juft 
tices  obiter,  that  if  one  be  infeoftcd  to  infeoff  a  'ftranger  and  his  heirs,  he  has  time  during  his  Ufe  if 
seqneft  be  not  made  \  but  if  requeft  be  made  he  ought  to  infeoft^upon  requeft,  but  if  the  feoffee  dies. 
tlvB  conditibn  is  broke.  ■  There  is  a  diverfitj  btPween  a  eomdition  of  an  Mia  t  ton  and  a  condition  upon 
Aftoffmenti  whe^  the  a6l  that  is  local  is  to  be  done  to  a  ftranger,  and  where  to  the  obligee  or  feoifor 
himlelf }  as  if  one  makes  a  feoffment  in  fee,  upon  condition  that  the  fooifce  fliall  infoofFa  ftranger, 
knd  no  time  limited,  the  feo6fee  ftiall  not  have  during  his  lifo  to  make  the  feoffment,  for  then  he 
Aould  talK  the  profits  in  the  mean  time  to  his  own  ufe  which  the  fbanger  ought  to  have,  and  thecefom 
tie  ought  to  make  the  foofTnient  as  foon  as  conveniently  he  may,  and  fo  it  is  of  the  condition  of  an  ob« 
lygi^MO.  But  if  the  condition  be,  that  the  feoffee  fhall  re-infeoff  the  feoffor,  there  the  feoffee  haa 
time  during  his  life  for  the  privity  of  ti^  condition  between  them,  unlef^  he  be  ha^«iied  by  requeft* 
pQ.  LItt.  208.  b.  .         '  • 


(H.  b)     I  At  what  Time  to  be  performed  to]      t  ^97  J 
^    Stranger  arid  Obligor* 

fl,  T  F  the  condition  be  to  infecff  ajlrangtr  in  tally  remainder  to  •Flteb.En* 
^  thi  right  heirs  of  the  feoffor^  he  is  not  bound  to  do  it  before  ^JS  "^f^' 
reaneft.  ♦  44  E.  3.  9,  b.]  dt^L'^?* 

^The 

leofiee  ought  to  do  i(  In  convenient  time  \  for  that  the  ftnnger  b  aoC  privy  to  the  condition,  and  h« 
flight  to  have  the  pro^  prefently*    Co.  Litt*  2 19.  b* 

[2.  If  land  be  granted  to  the  iingy  upon  condition  that  he^  bis 
^eirs  and  fuccejirsy  JhaU  give  other  lands  in  conjideration  thereof  \ 
(he  king  is  not  bound  to  do  it  in  his  life9  but  any  of  his  fucceflbrs 
may,  for  the  word  [his)  extends  to  every  of  them.    D*  3.  4.  Mau 

'l39-  3^0 

3.  Baron  feifed  of  lands  infeoffed  y.  S.  m  condition  to  infcoffhim 

qnd  his  wife  for  life^  the  remainder  ovfr  to  arranger  in  fee  3  Hut* 

ton 
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ton  and  Crookc  thought  a  requeft  ought  to  be  made  by  Ac  baron^ 
becaufe  the  particular  eftate  on  which  the  remainder  depends  ought 
to  be  made  to  the  hufband^  who  is  party  to  the  condition,  and  he 
may  take  or  refufe  it,  and  die  feme  is  at  his  will ;  but  if  the  baron 
dies  then  he  muft  make  the  feoffment  to  the  wife  without  requeft,. 
becaufe  (he  is  a  ft  ranger  to  the  condition  by  tJQl  in  law ;  and  fo 
where  Jhe  diesy  the  eftate  muft  be  made  to  him  in  remainder^  with- 
out any  requeft.  Het.  56.  Mich,  i  Car.  C.  B.  Wilkinfoii's 
cafe* 

4.  But  if  the  condition  be  to  tnfeoff  the  feoffor  and  aflranger^ 
die  feoffee  muft  tender  the  feoffment  to  the  ftranger,  for  he  had  no 
notice  of  the  condition,  and  he  ought  to  be  party  to  all  the  eftate  ;< 
and  by  the  livery  made  to  him,  the  feoffor  mall  take  well  enough  j 
per  Yelverton.    Het  56.  Mich,  i  Car*  C.  B,  Wilkinfon's  cafe. 


(I.  b)    At  what  7ime  it  ought  to  be  performed 

where  no  Time  is  limited^ 
Upon  Requeji. 

•  Bf.  Cbn-  1^1,  TF  a  feoffment  be  upon  condition  to  re-infeoff  the  feoffor  and  hit 
l^dtn'  ^fi^  ^^  ought  to  do  it  upon  requeft/  21  £.  3. 1 1.  b.  44  Affl 
s.  c.  but    26.  *  44  E.  3.  9.  admitted.] 

that  was  to 

infeoffthe  fon  of  the  feoffor  and  his  wife,  remainder  to  the  right  heirs  of  the  feoffor.— —Fitah^ 
Entre  congeablc,  pi.  33.  cites  S.  C.  but  I  do  not  obfervc  exaftly  S.  P.— Though  the  feme  be  a 
ftranger  yet  the  feoffee  is  not  bound  to  make  it  within  convenient  timc^  becaufe  the  feoffor,  who  i« 
privy  to  the  coadition,  is  to  take  jointly  with  her.     Co.  Litt.  219.  a.  b* 

[2.  If  the  conditioft  of  an  obligation  be  to  pay  a  certain  fum 
without  limiting  any  time,  it  ought  to  be  paid  upon  requeft.  30  E. 

I  198  ]  3.  12.] 
r.  Condi-       [3.  If  a  man  devifes  lands  upon  Condition  to  pay  his  debtSy  he 
ti<ms,pi.  43-  ousht  to  pav  them  upon  requeft.  othcrwife  the  condition  is  broke. 
«difthe    38E.  3.  n.  b.J 

debts  are  ...  •     »,  , 

not  paid  on  demand,  the  heir  may  enter}  by  Percy,  quod  non  ncgaior. 

f^mm^p^  [4;  If  the  condition  of  an  obligation  be,  that  whereas  A.  th« 
Fol.  44©-  obligor  hath  conveyed  lands  to  B.  tlic  obligee,  if  A.  the  obligor  * 
C^'^w^  *  [and  C.  his  fon]  Jhall  do  all  arts  and  dnnfesfor  the  better  affurance  of 

*  ^^^^l  thefe  lands  to  B.  which  (hall  be  devifed  by  B.  or  his  counfely  then 
iVfc  C-B.  the  obligation  fliall  be  void  ;  and  after  B,  devifes  and  tenders  a  re^ 
Manfer's  leafe  to  be  fealcd  by  A.  and  C.  his  fon,  and  A  prefently  fcals  it^  but 
cafe,  (alias)  r^j  /,^^^^^^  hg  ^^as  not  Ifttcr'dj  liOT  cciild  read  it»  prays  B,  to  deliver 
Manfcr/"  tt  to  hintj  to  Jhew  to  fo7)ie  fnan  learned  in  the  laWy  who  might  in- 
S.  c.  ad-  form  hira  whether  it  was  according  to  the  condition,  and  if  it  was 
tudged,  and  according  to  the  condition  he  would  fcal  it,  which  B.  rcfufes,  upoi> 
iords^mcn-  which  C.  refufcs  to  fed  it.  This  was  a  breach  of  the  condition, 
tinned  in  becaufe  he  did  but  require  the  writing  to  be  read  to  him,  and  he  was 
the  crot.  l>ound  to  take  conufaficc  of  the  law,  whether  it  was  according  to 
KicTiiir  thp  coiiditJon,  and  Iball  not  have  reafonable  time  to  fl^cw  the  writr 

5  H 


Connttion^  19S 

ing  to  his  counfel  learned  in  the  hiWf  to  be  inftruded  by  them.  pi«  326. 
Co.  2.  Manfer  3.  per  Curiam  refolvcd.]  ^t^^^^ 

Vot  no  judgment,  for  the  juftton  doubted ;  and  at  another  da^  Anderfon  fiiid,  that  hit  opinion  wm. 

that  the  plea  waa  /lot  good^   ■■    4  Le.  6s.  pi.  T56.  S.  C.  but  ftates  it  only  as  to  the  obligor  himfelf 

refufing  and  nothing  it  mentioned  relating  to  C.  the  Ton ;  and  the  court  held  the  obligation  foiieited. 

■■S«  C.  cited  according  to  a  Rep.  &  Mo.  and  that  the  fame  was  adjudged.     3  Bui  A.  30.— iS.  C. 

cited  Jo.  314*  ■■  S>  C.  cited  Codb.  445.  pi.  513. S.  P.  But  if  any  perfon  be  prefent  that 

can  read  the  deed  to  him,  tftbe  died  be  refuired  to  be  read^  or  if  the  deed  be  in  Frenchy  Latin^  Sec,  which 
the  party  does  not  underftand ;  here  if  the  fart  f  require  one  to  read  or  expwrd  the  deed  to  him,  emd 
no  one  is  there  prtfent  Vfbo  can  do  it^  be  may  refufe  to  deliver  the  deed  ;  Ui  though  a  man  can  read,  yeC 
if  the  deed  be  written  in  Latin  or  any  other  language  wliich  the  party  doth  not  underftand^^  if  the  party 
doch  dcmaad  that  the  writing  be  expounded  or  read  in  fuch  language  as  he  may  underftand  it,  and  no 
one  is  preicnt  who  can  do  it^  the  party  may  refufe  to  deliver  it.     2  Rep.  3.  a.  b.  Manfer*s  cafe. 

[5.  IS  A.  covenants  with  B.  to  make  fuch  conveyance  of  certain  Sec{P.«) 
lands  to  B,  as  by  bimjball  be  devifedy  at  the  cojis  and  charges  of  B.  j!^"u  ^'^* 
and  after  S.  devifesy  and  tenders  a  writing  contain'ng  a  bargain  and  notes  thci«. 
fali  to  [J3]  and  A.  requires  time  to  have  it  to  his  counfel,  to  be  ^— s.c. 
advifed  thereupon,  and  B.  refufes  it,  upon  which  A,  does  not  feal,  J°*  3'4f 
he  hath  broke  his  covenant,  for  the  covenant  was  peremptory,  fci-  s!c.  cited 
licet,  to  be  performed  prefently,  at  his  peril.     D.  i6  £h  338.  39.  Aig.  Godb! 
between  JVootton  andCoke.']  445«"'p'« 

6.  Where  a  man  is  bound  te  pay  money^  or  make  a  feoffment^  or  ^'^' 
renounce  an  office  ice.  and  no  day  is  limited  when  he  (hall  do  it, 
there,  upon  a  requeft,  he  is  bound  to  perform  it  in  as  Jhort  a  time  as 

he  can^  Bat  where  day  is  limited,  and  he  refufes  before  the  day, 
this  is  no  matter  if  he  performs  it  at  the  day.  Br.  Conditions,  pl« 
65.  cites  15  £.  4.  30. 

7.  Debt  upon  bond  of  200 1.  condition^  to  pay  within  2  days 
after  the  date  of  the  bond,  but  no  fum  mentioned  in  the  condition. 
The  plaintiiF  declared  on  a  bond  to  pay  fo  much  cum  inde  requi- 
£tus  fuerit.  After  verdi£l  it  was  moved  that  the  declaration  was 
not  good,  becaufe  of  the  variance  from  the  condition,  there  being 
no  certain  fum  mentioned  in  the  condition ;  but  adjudged,  there 
being  no  fum  mentioned  in  the  condition,  the  bond  muft  be  iingle, 
without  any  condition,  and  then  the  money  is  to  be  paid  upon  re** 
qucft.    2  Bulft.  156.  Mich.  11  Jac.  Dorrington  v.  Waller. 

(K.  b)  At  what  Time  it  may  be  performed  where  [  199  ] 

a  Day  is  limited. 
Before  the  Day. 

[il^TF  the  condition  be  toflandto  the  award  of  J.  S.  and  he  Bridgm.  91. 
-■•  awards  him  to  pay  10  /.  fuch  a  day »  it  is  a  good  performance  ^^^  ^'  -, 
if  he  pays  it  to  the  obligee  before  the  day^  and  the  other  accepts  it;  anTIli  * 
for  the  payment  before  contains  payment  at  the  day.     Hill.  14  Jac.  agreed,  that 
at  Serjeant's  Inn,  betA\'een  Berrey  and  Perrin^  in  a  wnt  of  error,  *^^»%n- 
U'bere  the  award  was  to  pay  at  or  before  fuch  a  day,  and  the  breach  ^each  was* 
afligned  for  nonpayment  at  the  day,  without  mentioning  the  non-  good.— - 
payment  before,  and  yet  the  judgment  affirmed  per  Curiam,  be- 3  ^^^*^-^^** 
coufe  piivroent  before  is  payment  at  the  day.  Mich.  21  Car.  B.  R,  \\^^  pleading 

between 


X49  Connitfoft* 

^*.g"o*.    between  Ireland  and  Sutton  adjudged  acconUngljr  upon  jemunri^ 
^i  fofthe '"tratur.    Tr.2iCar.] 


Oaden 


jWo.  366,  [2.  If  the  condition  of  an  obligation  be  U  pay  fi  much  to  ajt^an* 
ifkh  ^X^  ^'^  A^*  aday\  if  he  pays  it  before  the  day,  this  is  a  good  pcN 
37Eiir.s.P.  formance,  becaufe  payment  before  contains  payment  at  the  day. 

held  accord-  q  H.  7.  20.  lO  H.  7.  10.  b.J 
ingjy.  7         /  /J 

♦  Br.Cwi-  [3.  So  if  the  condition  of  an  obligation  be,  that  a  Jlr anger  Jball 
i36!"dt«  9  [nf^offajlrangtrfuch  a  day ;  if  he  infeoffs  him  before  the  day,  this 
H.  7. 17.  is  a  good  performance,  becaufe  it  contains  a  feoffment  at  the  day. 
S.C. *9  H.  7.  18. 20.  10  H.  7.  14.  b.l 

9  H.  7. 1 9>  ao.  if  as  here  of  an  obligation  that  a  ftrangcr  ihall  infcoff  a  ftranger  5  bttt  10  H.  7.  J4.  is 
ef  a  fcoftment  conditioned  to  be  made  by  the  obligor  to  a  ftrangcr  §  and  fo  is  Br.  Condition*,  pi.  241. 
where  he  cite*  S*C. 

•Br.  Condi-  [s^.  So  if  the  condition  be,  that  a  flranger  fliall  infeoffa  ftranger 
^TciVe's  ''/!"'.  *'''  ^^^^^'  '^7'  S'  If  he  infeoffs  him  during  the  life  of  J.  S. 
9H.7. 17.  this  is  a  good  performance,  becaufe  it  continues  a  feoffment  after 
fc. p. accord- his  death.    9  H.  7.  17.  20.J 

in^yj  for 

the  efied  is  performed,  but  fays  quaere,  and  that  the  cafe  was  not  adjudged. 

9^^'^^\  [S*  If  Ac  defeafance  of  an  obligation  be,  to  pay  a  lefs  fum  than 
t'^Xviz  ^^  contained  in  the  obligation  at  a  day  certain  j  if  he  pays  it  before 
C.B.  Anon,  the  day,  and  the  obligee  accepts  it^  that  is  a  good  difcharge  of  the 
s.  p.  held    obligation.     30  E.  3.  22.  b.  23.  admitted  by  the  iffue.l 

accordingly;  ^  t-       j 

but  in  fuch  cafis  it  ihould  be  pleaded  fprcially. So  where  a  copyhold  was  funendered  On  coitdit^oil 

for  the  payment  of  a  certain  fam  on  the  firtl  July,  and  the  payment  was  made  before  the  day,  vii.  off 
the  i6ih  June,  and  the  fiime  was  accepted,  it  was  agreed  by  aU  the  court  that  this  was  a  good*  perform- 
ance of  the  condition.  Cro.  J*  284.  jfl.  27.  M  ich,  8 .  Car.  B.  R.  Bux^aine  v.  Spurling^  Co.  Litt.  %i%m 
\,  in  principio.  S.P.— Sec  Tit.  Payment  (I.) 

•[aooj 

Godb.  445.  [6.  If  a  condition  be  to  make  an  ajfurance  within  a  month  after 
«te/Hm.s7.  '^^  ^^'^  ^f^^^  obligation^  he  is  not  bound  by  any  requeft  to  make  it 
/--.A...^  at  any  certain  time,  but  he  may  perform  it  at  any  time,  (*)  widWiv 

•  Foi.  441.  the  month.  Hill.  37  El.  B.  between  Pexpoint  and  TbimbUbye^  per 
^^^^'— *J  Curiam.] 

Ilir.  Fer- 

point  V.  Thimblcbyc,  S.  C.  but  not  exa€Uy  5,  P. 

[7.  If  a  condition  be  to  make  further  ajfurance  vAthin  A  month 
upon  requeft  of  the  obligee }  if  the  obligee  requTfts  him  within  the  month^ 
and  he  refufes,  though  he  be  ready  after  within  the  month,  yet  the 

oUigatioa 


.  Condition.  too 

4iki\gzxi(m  is  forfeited^  in  as  much  as  the  time  of' die  month  hT\^ 
miced  to  the  requeft.  Hill.  37  £1.  B.  in  Pexpoint  and  Thimblehye*s 
cafe ;  per  Curiam.] 

[8.  If  the  conditioit  of  an  obligation  be,  if  the  obligor  do  at  all  fitf.  24%^ 
times  hereafter,  within  thefpace  of  one  months  xihen  he  fliall  be  re^  ?•  C.  ad- 
quiredy  make  fuch  further  a£l  and  aSis^   afTu  ranee  and  aflwranceS, -{"^^^J^P^^^ 
as  the  obligee  Jball  by  his  counfel  demandj  for  the  recovery  of  one  an-  cordinjly, 
nuity  of  2pL  due  from  y,  5.  then  the  obligation  to  be  void.     In  "'fi*  &c.-^— 
this  cafe,  if  the  oblrgee  does  not  demand  any  further  afTurance  ^'  ^-"^^^ 
within  the  month  after  the  making  the  obligation,  yet  the  obligor  is  ham  J."  t« 
bound  to  make  fiirther  aflurance  within  a  month  after  requefl  made  l»vc  bcca 
after  the' month  paft^  after  making  the  obligationy  becaufe  the  firft  f° 'T^'^y*^* 
Ivords,  (fcilfcet^  at  all  times  hereafter)  are  without  limitation,  and  S KoII  Cb! 
the  other  words,  (within  one  month  when  he  Jhall  he  required)  refer  J.  [whidi 
to  the  rcqueft,  fcllicet,    he  fhall  have  a  month  for  the  making  ^""*  ^?  *■• 
thereof  after  requeft,  for  the  moft  benign  conftrudion  fliall  be  ^^A  ** 
made  to  make  this  agreement  efFcctual  j  for  this  is  not  like  a  com-  Kaym.^*. 
mon  aiTurance,  by  which  it  is  covenanted  to  make  further  affurance  ^]^^'  '4- . 
within  7  years,  becaufe  the  ufe  in  fuch  cafe  has  interpreted  it,  that  jn^caL  o*' 
he  fliall  not  be  troubled  beyond  7  years.     Hill.   1650.  between  L-wf on  r. 
tt^entworth  and  IVentworth  adjudged  upon  a  demurrer,    lutratur  Wuhering- 

Trin.  1650.J  r,^:::^* 

thus,  vtz« 
In  debt  on  an  obligatton  conditioned  to  pay  too/,  on  the  lotb  ofyanitary^  upon  3  mctttit  n&aniir,gy  the 
defendant  pleaded^  that  the  plaintiff  had  [notj  given  three  months  warning.  Windham  J.  I'nid,  thdT 
though  the  condition  had  been  to  pay  on  ic^h  Jan.  alcerxhe  date  of  the  obligation, u[><an  three  months 
>■  traraing  by  the  obiigee,  the  money  would  not  be  Joft  though  the  obligee  ihould  omit  the  warning ;  £t 
a<§omatur»— —  Lev«  S5.  S.C.  tlie  court  at  fi:ft  thought  cFtat  the  warning  ought  to  he  given  by  thr 
plaintiil';  for  otherwifei  if  the  dcfenJant  would  never  give  warning,  the  money  would  never  be  paid) 
£t  adjornarur.  But  afcerwards,  it  b''ing  moved  again*  the  court  held  it  ihould  be  taken  that  the  ob~ 
ISgor  is  to  pay  the  money  upon  1  oth  Jinua.y  nextenfuing,  giving  the  plaintiff  three  nioushs  warning 
thereof  j  for  the  wonls  /hall  be  taken  moll  Ih-ongly  againit  the  obligor,  and  judgment  for  the  plain^tf* 
oifi»  Sec,  ■  Keb.  415.  pi.  122.  S*  C.  adjudged  tor  the  pkunt.fi^^  aud  )bid«  cites  the  principal  ca£c:«f 
WoDtwjrih  V.  Wentworlh* 

^.  Condition  to  pay  lol.  within  an  hour  after  obligee  has  infeoffed 
him  of  a  mill.  Payment  of  5  /.  before  and  5  /.  after  is  no  performance, 
for  it  is  no  duty  till  &c.  and  the  5  1.  paid  before  cannot  be  iiUend- 
ed  the  fame  fum ;  other  wife  virhen  day  is  limited,  for  there  it  is  a 
duty.  •  D.  222.  pi.  22.  Marg.  cites  Trin.  9  £liz.  Anon* 

10.  In  debt  upon  bond  the  defendant  pleaded  payment  according  ta 
the  condition,  and  it  wzs  found  that  the  payment  was  made  and  ac-^ 
opted  before  the  day.  Per  tot.  Cur.  payment  before  the  day  was  a 
fufficient  difcharge  of  the  bond  j  but  it  being  pleaded  generally  that 
lie  paid;  according  to  the  condition,  they  held  that  the  jury  muft 
find  againft  the  defendant,  for  the  fpecial  matter  would  not  prove 
the  lime.     Godb.  10.  pi.  14.  Mich.  24  £liz.  C.  6..  Anon* 

11.  20,000 1.  was  bequeathed  to  a  daughter,  ^rjz^/V^^i/'^^  ar^rry  f  W»  J 
hefore  16,  or  without  the  cinfent  of  J,  and  B,  then  Ihe  ihould  lofc  '^"^-'^^^^ 
10,000 1.  and  that  the  io;oool.  (hould  go  to  his  other  children,  ffif^h.^eo!. 
She  married  before  16,  but  with  the  confent  of  A,  and  B.  Lord  K.  LordSaiif-' 
North  thought  that  both  parts  muft  be  obferved.  2  Venr/3f»5.  *»"''y''-^^n- 
Pafch.  36  Car.  2.  in  Cane.  Lord  Salifbury's  cafe.  J^';  ^^^^^^ 

tator 


20I  Contiitton» 

« 

t&tor  in  his  life-time  treated,  after  his  making  this  will,  with  the  plaintiff  (the  hu(band)  for  a  mar- 
riage with  his  daughter,  but  before  an  agreement  teftator  died.  It  was  iniifted  that  here  was  no  de- 
vife  over  and  that  teftator's  treaty  for  a  marriage  of  her  to  the  plaintiff,  if  there  had  been  any  condi- 
tion precedent,  or  forfeiture,  (as  it  ftood  on  the  will)  had  been  an  after  difpenfation  of  it.  And  the 
court  decreed  the  whole  10,000/.  to  the  plaintiif,  ■  Skmn>  %t^.  Hill,  z  W.  ft  M.  in  Cane. 

S.  C.  and  that  there  being  no  exprvfs  devife  over,  but  only  that  in  foch  cafe  the  xo,ooq  /.  was  dire&ed 
Co  go  to  the  bulk  of  the  teilator^s  perfonal  elUt^^  and  which  was  ordered  to  be  laid  out  in  lands,  the 
whole  portion  was  decreed  her.  »  Nclf.  Chan.  Rep.  170,  Mich*  1691.  S.  C.  decreed  accordingly  j 
and  fays  that  on  an  appeal  to  the  Houfe  of  Peers  this  decree  was  confirmed.  "Z  Freem.  Rep.  iiS. 
pi.  335.  Bennetv.  Ld.  Salilbury.  S.C.  affirmed  in  the  Houfe  of  Lords.  a  Freem.  Rep.  187.  in 
cafe  of  the  duke  of  Southampton  v.  Cranmer,  fays  that  the  cale  of  lord  Saliibury  was  affirmed  in  the 
Houfe  of  Lords* 

KJpTVse.  12.  A  claufe  in  a  deed  was,  that  i/M.  bis  daughter  Jhould  live  to 
pi.  a6^.  '  attain  16,  andjhould  nfufe  to  marry  A.  then  the /aid  J.  Jbould  havi 
S.C.  held  20,000/.  out  of  his  perfonal  ejlate.  yi.  married  A,  before  her  age  of 
!!!^™^  16,  but  lived  to  16,  and  before  I7  died.  Lord  C.  Jefteries  thought 
decree  of*  that  this  docs  not  in  any  fort  imply  that  they  might  not  marry  before 
lord Jeflfcrics  that  timc,  and  decreed  accordingly.  Vern.  338.  pi.  332.  Mich. 
bi'theHoifc  ^^^S-    ^^^  ^^^^  ^^  Southampton  v.  Cranmer. 

of  Lords. 

Show.  Pari.  Cafes  83.  Wood,  alias  Cranmer  v.  the  duke  of  Southampton. <*«->[But  it  feems  to  have 
been  upon  another  point,  and  ibid.  87.  it  is  faid  that  as  to  the  objed^ion  of  the  marriage  before  x6  it 
was  not  much  infifted  upon  on  the  other  fide,  and  in  reafon  cannot  be,  becaufe  her  continuing  mar« 
ricd  ciil  after  16  docs  fully  fatisfy  the  intent  of  the  deed  as  to  this  matter. 


>(L.  b)  At  what  Time  it  fhall  be  made  [performed] 

where  Time  is  limited. 
Upon  Requeji. 

Cro.c.299,  [i.  T  F  A.  covenants  with  B.  to  make  afurrender  of  land,  or  to 
sy^miv.  convey  land  to  B.  upon  requefl\  if  a  writing  purporting  a 

Smith, S.C.  furrender  or  conveyance,  be  tendered  to  him,  with  requeft  to  feal 
&S.P.  re-  it,  A.  ought  to  kz\  \t  prefently^  and  ftiall  not  have  any  time  to  be 
^^rtilT  ^^'^'/^^  h  ^"  counfely  whether  it  be  according  to  the  covenant* 
and  they  aU  Pafch.  9  CftT.  B.  R.  between  Somes  and  Smithy  per  C^iriam  re- 

held,  that     folvcd.] 

there  is  not 

•ny  dift'crence  where  it  is  to  be  done  upon  requeft,  or  upon  reafonable  requeft.*— Jo.  314.  pi.  r.  S.  C- 

adjudged  accordingly  for  the  plaintiff,  abfente  the  Ch.  J.  But  Berkley  thought  tliat  rcafonablc  requeft 

implied,  that  A.  fliuuld  have  reafonable  time  to  be  informed  he  not  knowing  the  contents  of  the  deed 

tendered  \  but  Jon^^s  and  Crook  e  contra.— Godb.  445.  pi.  513.  S.  C« 

Godb.445.  [2.  If  a  man  covenants  to  make  further  affiirance  at  all  timc  and 
^;5^'];^7-'^*/.*//z^x,  at  the  charges  of  the  covenant  ee^  and  the  counfel  advifes,  that 
poynt  V.  he  fhall  levy  zfne^  yet  he  is  not  bound  to  do  it  prefently,  but  be 
Th.mbic-    (hall  have  convenient  time  to  do  it,  though  the  words  be^  that  he 

th!?  w\^'e  ^^**  ^  *^  ^^  **'  **"^" »  ^^^  *^  vfoxAs  ought  to  have  a  reafonable 
a  man  CO.  conftruSion.  Hill.  37  El.  B.  between  Fexpoint  and  Thimbleby^ 
vcnanttd  to  per  Curiam.] 

make  ^i!'ur- 

ar^c  ,  i.  wa&  adjudged  that  he  ihall  have  reafonable  time  to  do  it) 

[3.  If 


»  «^« 


n*  /  '2oa 


f  3.  If  A.  telng  a  copyholder  for  life,  covenants  with  B.  tofur-  •  Cro.  Car. 
\inder  to  B^  in  reverfion  tjhc  faid  copyhold  tenement  juper  rationa-  *99»  300* 
bilem  requifitimem  ei  fiendam  by  B.  and  after  B.  tenders  to  J.  a  a^'ntlgly* 
\vriting  purporting  a  letter  of  attotney  offurrender  of  the  fold  tenement  per  tot.  Cur. 
ho  JB.  and  A.  requcfts,  that  before  (he  feals  ir,  flie,  by  her  coimfel  ^"^^J^J''^^'^ 
fcirca  fcriptum  illiid  inira  radoriabile  tempus  tunc  proximo  fequens  fendant,  be- 
^dvifaretur,  the  which  B,  refufes,  and  therefore  A.  refufes  to  fealcaufcthcrei 
it;  admitting  that  A.  was  bound  to  feal  the  letter  of  attorney,  and  "^^^  ^  al- 
to furrendcr  by  fuch  letter  of  attorney,  then  (he  hath  broke  her  ^''^i^  ^^^^^ 
covenant ;  for  fhe  ought  to  take  conufance  of  the  law  at  her  perUi  pi'cd  wquci^ 
whether  the  letter  of  attorney  was  according  to  the  covenant,  and  J.<*  ™«kc  a 
ftc  fifaU have  no  time  to  be  advifed  thereupon ;  but  the  reafonahle  time  '^°j"'V^ . 
mentioned  in  the  covenant  is  intended  {*)  reafonable  time  inthe/p^J^^^ 
making  thereof,  fcilicet,  (he  (hall  have  time  to  read  it  before  Jhe  \  -\  \_j 
feals  it,  and  therefore  it  ought  to  be  fealed  prefently,  without  time  whereas  it 
to  advife  upon  requell,  according  to  the  words  of  the  covenant.  P'^*^^.  ^     ' 
Pafch.  9  Car.  B.  R.  between  f  Si/Hs  and  Dame  Smithy  per  Curiam,  ^^Ix^t 
refolved  upon  demurrer.    Intratur  Hill.   6  Car.  Rot.     But  judg-  reqacft.,.1-* 
ment  was  given  apainft  the  plaintiff  for  another  matter.     Co.  2.  ^^^  44S* 
Manfer  3.I).  16 Eh  338.  39.]    '  t&,^. 

'  fed  adjorna- 

tar.        Jo.  3x4.  pi.  I.  and  the  court  held  the  requed  hot  gooA>  ■    ■     .See  (A.  d)  pi.  37..^.  C* 

(L.  b.  2)    Limited   to  be  done  on  Requcft.     At 
what  Timte  the  Requefl  muft  be  made. 

I'.  OOndition  to  do  an  aft  at  the  end  of  7  years  on  requefl^  recjueft  ^j^'^'^g^o?.' 
^  muft  be  made  the  lift  day ;  and  per  Cur.  'tis  not  to  be  dorte  hc\/iccoTd* 

hojljlnem  but  adfinenij  and  the  end  of  a  thing  is  always  part  of  that  ingiy ■. 

\)f  which  it  is  the  end,  and  fo  the  requeft  (hould  be  ma9e  fome  ^  Wod.  127. 
convenient  time  in  that  day,  that  the  other  might  have  a  reafonable  Brcmi^nV'^ 
time  to  do  it  in*     Adjudg'd  per  tot.  Cur.  and  fo  revers'd  a  judg-  s.c.  accord. 
ment  in  the  Mar(hal's  court.    2  Salk.  585.  Mich*  3  Ann.  B*  R.  '^^^^^^ 
f  ito&-Hugh  V.  Denningtom  ^  ^  beio^*'"^ 

veried  nUi. 
^  Lord  Raym.  kep.  1094.  S*  C.  tnd  the  judgntfnt  in  tlVe  M»tftar6  Court  reversed.  And  Hole 
Ch.  J.  andPowcl  J.  held  that  there  being  a  time  ap^intcd  for  the  domg  the  aft,  the  reqncft  to  do  Jt 
jnuft  be  at  that  timci  And  the  Chief  J.  faid  that  the  end  of  7  years  was  the  laft  day  of  the  7  yeari  j 
Ibr  tbeitc  it  no  fraaion  of  a  day,  tnd  after  I2  at  night  is  after  the  7  years  j  for  the  day  after  is  not  thf 
end  of  the  7  years,  bdl  poft  expirationem.  For  the  beginning  and  end  of  a  thing  is  part  of  the  things 
And  he  faid  alfo  that  when  a  time  is  appointed  when  a  thing  (haft  be  done  upon  tctjuert^  it  muft  be  don« 
immediately  upon  the  requeft  (which  d.ffcrs  this  cafe  from  thofe  cited  by  thccd^nfel  for  the  defendant 
Sn  error)  as  if  a  condition  of  a  bond  be  to  make  a  feoffment  at  fuch  a  time  \ipon  rnjueft,  there  ihe-ohw 
ligor  maft  do  it  immiBdiately  upon  the  requeft.  But  as  to  this,  Powel  faid  that  if  it  appeared  to  them, 
that  the  thing  was  of  fuch  a  natuj*  as  that  it  could  not  be  performed  it  the  time  limited  for  the  thing 
to  be  done  upon  requeft,  there  the  obligor  ihouW  have  a  convenient  timt  after  to  do  the  thing  in,  other- 
Wife  if  it  can  be  done  then  It  muft.  Powya  and  Gould  J.  held  that  at  the  cad  of  7  years  migli:  be  ua- 
^crilood  a  iaiiiM>»ble  Ume  after^  foQcirat  io  do  the  thi/ig  in. 


JLVoi.  V.       -  <^  (M.  b)  Piifu 


io^  CimiJitiott, 

(M.  b)    Perfortnd.     At  what  Time  it  (hall  be; 

Where  Time  is  limited. 

f  I,  iF  the  condition  be  to  do  a  thing  widiin  a  eertain  time^  he 
''-  may  perforin  it  the  lajl  day  of  the  time  appointed.    8  H» 

4.  14.' 

[2.  So  if  the  parliament  makes  a  conjlitutlon^  that  tfy*  S.  comes 

not  in  B*  R»  within  a  quarter  of  a  year  after  proclamation  made^  he 

Jhall  he  conviSfed  of  a  trefpafs  &c.  he  need  not  come  before  the  laft 

day  of  the  quarter.     8  n.  4. 13.] 
9»wiiL74.      [3.  \f  'Sxi  obligation  \3^  made  the  ijth  day  of  Novemherj  Anno  12 
Weft  V.      y^.^^  j^j^j  ^^  condition  is  to  pay  5/.  the  l\Jl  of  November  following^ 
adjudged.—  and  5I.  the  20th  of  December  next  after,  the  firft  5 1.  ought  to  be 
D.  226.  a.    paid  th?  21ft  day  of  Novembet  12  Jac.  for  it  rejeri  to  the  day^  and 

M-irg-  pi.     „5f  fo  fhe  month.     It  was  adiuds'd  in  B.  Mich.  1?  Jac.  B.  between 
36.  cites      ^  .  jr'^i 

pycv  Coc,  Price  and  Coa.I 

«.  C.  ad-  .  4  .^  .  . 

jud -cd.— ^Sce  Tit.  Pirols   (E)  pi,    5.— A  bond  was  dated   m  March  conditionM  for  paymeqC 

fu-erviceflimum  odavum  diem  '  'artii  prox*  fequentcm.  it  was  mov'd,  that  (fequentcm)  refers  to  the 

diV  wh  ch  ihaU  be  underll>od  of  the  fame  month  ;  but  if  it  had  been  (fcqucotis)  then  it  had  rtferrcd 

to  March,  and  fa  i''  hid  oecn  rayjblc  the  next  jear.     But  the  coun  was  of  opinion,  that  it  Aould  be 

underftood  of  the  current  month.     Ivlod.  112.  pi.  8.  Tafcii.  26  Car.  2.  B'.  R*  Anon. 

[4.  If  the  condition  be  to  pay  10  s,  when  A.  cotnes  to  his  houft^ 
and  10  X.  at  thd  Fcajl  of  ^t.  Mkkaei^  tf«// then  at  the  Feaji  of  St. 
Andrew  then  next  cnfuing  lO  s.  thefe  laft  fums  ought  to  be  paid  at 
fuch  next  feafts  or  tiinesj  and  not  at  the  next  fcafts  after  A.  comes 
to  his  houfe.) 
Br.  Condi-  [5.  If  the  Condition  be  to  pay  fo  much  on  this  fide  fuch  a  feoff  ^ 
tions  pK      j^  ought  to  be  paid  in  the  vigil  of  the  feaft  at  the  leaft,  and  not  on 

174.cu=s     ^Ij^,  ^^.J^.J^^y,      21E.  4.  52.] 

Br.  Condi-        [6.  Thcyj/;/^  law  whcfc  it  is  to  be  paid  infra  fji urn.     21  E. 

t!<>r.s,pl.         .      ^^O 
174.  cites       -r     -/     J 

S.  C.  but 

Brooke  favs,  q^-apre  of  Infra  ;  for  bccaufc  it  was  per  &  infra  feftum,  &c.  the  defendant  pleaded  tliat  he 

wjs  rtaJv  all  the  vigil,  and  uli  the  day  ot  the  fcall. 

Br.Condiri-      [7.  The  T^/w^  law  where  it  is  to  be  paid  ante  fjlum.     2i  £• 

^;;^;i^^- JJ+- 4.  5^-3 

Br!con  iiri-      [^-  ^"'  whcrc  the  Condition  is  to  be  perforn)ed  infejioy  it  ought 
ons,pi.  174.  to  be  done  on  the  feaft-day,  and  not  before  nor  after.  21  E.  4.  52.] 
iites  s,  C.        j-^^  If  the  condition  of  an  obligation  upon  an  adventure  to  New- 
s!'c.  but     fouiidland  be  to  pay  fo  much  within  40  days  next  afler  the  Jhip  Jhall 
s.  I'.aoes     make  her  firft  return  and  arrival  in  this  voyage /r^yi  Newfoundland 
n^tcUrarJy     '^^^^q  ^^  j^Qj-t  of  Dartmouth^  or  into  any  harbour^  creek^  or  port  of 
vpc-*r»        Englvui^  where  ftje  jhall  firji  unlade  her  goods  i^c.  and  after  tU« 
fhip  does  not  return  to  Dartmouth,  but  to  Plymouth  inDevonfiiire 
where  ihc  unloados  her  goods  ;  in  this  cafe  the  obligor  is  bound  to 
()ay  the  money  within  forty  days  after  the  arrival  of  the  (bip,  and 
JJyali  vet  have  forty  days  after  the  unlading  the  goods,  for  this  is  not' 
for '  f'iliM^  iut  for  an  adtsnture  j  and  tha  wilading  of  the  goods 
5  is 


ConUition.  $  20^ 

is  mentioned  only  to  defcribe  the  haven  whercthe  arrival  fhall  be, 

fcilicetj   the  port  of  difcharge,  and  not  put  to  make  a  limitation  of 

the  payment  of  the  money,  to  have  forty  days  for  the  payment 

thereof  after  the  di (charge ;  but  perhaps  there  will  be  fome  doubt 

if  the  difcharge  be  not  within  the  forty  days,   Trin.  23.  Cnr.  B.  R.  >  j^j^  t 

between  Le^rn  and  G'yohvkkc  adjudged  for  the  plaintitF,  this  being 

moved  in  arreft  of  judgment,  where  it  was  affigned  for  breach^ 

that  he  did  not  pay  the  money  within  forty  days  after  the  arrival  of 

the  (hip,  and  avers,  that  the  fhip  was  unladed  of  the  goods,  but  no  r^^A-*^ 

time  alleged  of  the  unlading;   {*)  and  per  Curiam,  if  it  zuas  not  *  3F0I.443. 

unladed  ivi  thin  forty  days^  it  ought  to  cop.e  of  the  other '^art  tojhew  it» 

Intratur,  Hill.  22.  Car.  Rot.   912.] 

10.  Payment  after  the  day  of  payment  is  not  goodj  tho*  the  obligee 
accepts  it*     Br.  Tender,  pi.  5.  cites  46  E.  ?.  29. 

11.  If  a  man  infcoffs  another,  u^on  conMioxx  to  re-hfeoff" him 
Within  ^0  dayf^  there  li' the  ft  oj^or  do^s  not  make  any  requeji  within 
ihi  1^0  dayny  the  feoffee  flull  retain  the  land  for  ever.  Br.  Con- 
ditions, pi.  55.  cites  19  H.  6.  67.  73.  76.  Per  Newton. 
'  12.  Pdyrncnt  after  the  day  fliall  not  fa/e  the  penalty.  Br.'Tender, 
pt.  II.  cites  22  H.  6.  57* 

13.  Nor  ivhere  a  re-entry  is  referved  in  default  of  payment,  and 
he  pays  after  the  day,  yet  the  leffor  may  re-enter ;  per  Pallor.,  con* 
tra  Portingtori.     Ibid. 

14.  But  all  the  juftices  agreed  that  in  obligation  ofltr>  L  to  pay  10  L 
at  a  dayy  and  he  does  not  pay  at  the  day,  but  pays  after^  yet  this 
Ihall  not  favc  the  penalty..   It.id. 

15.  If  defeafancc  is  made  after  the  fale  of  land,  by  which 
indenture  the  vendee  leafes  the  fame  land  to  the  vendor  for  10  years 
rendring  a  rent,  and  grants  that  if  the  vendor  pail  pay  ^OoL  within 
the  faid  term  of  10  years,  that  be  may  re-enter  \  and  th«re  if  he 
furrenderd  and  tenders  the  300I.  within  the  faid  10  years,  he  (hall 
recover  his  land*  Contra  if  the  grant  had  been  if  he  pays  300 1. 
within  the  term  aforefaid^  without  thofc'  words  lO  y^^r.v  and  the 
ieafe-i  furrender  and  tender  of  the  frtoney  is  not  good  in  this  cafe ;  per 
Whorwood,  in  his  readings  in  Qiiadragcfima.  Br.  Defcafanc^ 
pi.  18.  cites  35  H.  6.  . 

•  16.  If  in  an  obligation  the  filvendum  is  made  to  the  obligor^  where- 
by (he  folvendum  is  void,  the  money  is  demandable  immediately^ 
and  fo  if  it  be  made  payable  crajiino  de  dooms^day^  Br.  Obligation, 
pi.  58.  cites  21  E.  4.  36. 

17.  If  a  feoffment  in  fee  be  made  on  condition  to  he  void  upon  pay^ 
ment  of  money  at  a  day^  albeit  convenient  time  before  fun-fet  be  the 
laft  time  given  to  the  feoftbr  to^ tender,  yet  if  he  tenders  //  to  the 
perjon  of  the  mortgagee  at  any  time  of  the  day  of  payment^  and  he 
refufes  it,  the  condition  is  faved  for  tnat  time.  Co.  JLitt.  207.  b.  .. 

18.  A.  covenants  at  a  years  end  to  procure  a  depi^Mticn  &c^  Jor  7 
years  for  J.  S.  In  this  cafe  A.  muft  procure  it  immediately  after  the 
lycifrs  arc  expired,  that  J.  S.  may  not  lo)e  the  prof ts  thereof  after- 
wards. Cro.  J.  297,  29S.  HilL  9  Jac.  in  Cam.  Scacc.  Barwick  v. 
Gibfon. 

O  3  ?o.  Con- 


«  ^ 

9S  hwK.         'M.  CcnStRn  ^  caii&&s*on  <£  a  naniage^  li^  tfidi  dm 

S-S^  •,.t;A:  AatgfateTi,  lor  .asgr  iffiae  dT  bers  tiy  facr  Cud  Jnlbaad  be  Uiria^  «t  die 
<feath  cf  ^  •oUigcH'*     W.  L.  <fied  iitteflstteii  then  the  wife  died 

Icavixig  4i<URig^er9  dicn  tiie  aidfaer  the  obligor  died  i  ia^bc  i^pon 
tfaes  boD4  defendant  pleaded  that  /A?r^  «eA«  4t6*xecutor^  and^h^t  ad^ 
'  mm^raiion  <ftV^  L.*s'g9ods  &<•  was-notgrartted  ^iU  12  Tiunths  ^jUT 

Mbe  vhSgo^s  deatii  aod  opon  -deoiuirer  adjad^^d  for  4;he  jilazttifl^ 
Ijecaufe 4)he  tnonej  belue  aduty^  thcdefendant  Aould hare  fiesdoi 
^'7n<  ivncorepriiL  &wm.4i6.  Adich.  3:1  Car.  3.  B.  R.  Lee  v.  Gan-et. 
But  *e«  ati,  Devifc  </lands  ft?  his  tv^ejbrjjfi^  <aad  after  lier  deadi  ta  D, 
v^htlwve  Ui^ifon^  <mdhu4)einpnvidedduaii(L  tht  id fi% /huU  tvhkim 
*««  *  ^  3  ««^  ^./5i*r  i^tx  «;i/>'x  i/m/A  ^>^  t§  ZX  iix  txecuton  tffr-  500  ^ 
^^]^^^ig  itienlbelaiidsfiiouldcoiiie£oC.3adlushdrs«  The  deflator  died  t 
caic  and  Aedie^vvdfe 'died.  Ld.C*FarloerthougbtdMtC.had.an/9iai^  flj^r/^ 
^^^^^  doKptkm  itkat  remained  open  to  him  in  a  oouit  of  equky,  as  wdl 
^^^^^  ^Aer  the  tin^liixaccd  as  hefive.  10  Mod  4^9.42^.1^^ 
as  to  K.    iiySarks  r.  Maris. 


«fter  die  Jepl  «A«te  aJhfoktdy iv«fle4  in  Ae  nofCgtgeBp  lud  C.  hem  2d  oobk  tee  fbridicf  ^giiaft 
(be  hdr  at  Iwrj  !bMt heie  C.  comec  for  rdief  s^ainft •«  yl p«tfom^ who  IkaH  the  «ft4tt  veftoi  ■■  hJa  €ot 
jw»  «ther  purpose  but  toraakt  the«ftx«e  loioeiiuble.    I^fir  i«Qid  C  PAikec.    ao  Moi.^ii^.     iifidtt 

i  r 

(M.  b.  2)    Performance,    At  what  Time,  a^ef 
RejkpiL    Good  ia  what  Cafes.     And  Pleadings. 

U  A  Man  ffffid  <f  a  nrnmr  with  4idc$mfj9n  appendant  itfetff^i 

^^  ibret^  tipoti  coodkion  that  thty^  9r  ^my  tf  than^  VMf  fiar*^ 

0ivep  ♦r  Aeir  ieir^  ■witiin  4.0  day$  next  ^er  lOjfears  fuxt  cofiiiog 

Ae  date  of  the  deed^  re-infeoff'j*  and  JS.  hlsfenu  in  tail^  the  re-^ 

uudndir  i$  R,ji  infee^  and  thejf  made  a  deed  aceerdingfyf  wuitb  Jet^ 

^^otNrneyts^  W*  P.  Ix>  deliver  feiiiiv  and  deliver  it  in  the  comitf 

cf  ll  ikcka  day,  withiji  the  40  days,  and  commanded  him  to  ooake 

the  feoffincot  accordingly,  which  ciUrney  baxisi  9l  ^j  zsAjtax^t^^ 

manor  cffer^d  to  the  har^r^  to  make  eftate,  wilhin  the  40  dajSy  ac- 

cacding  to  the  4lecd  and  condition^  and  she  baron  re/ns'df  and  alfi 

the  miiorney  was  npon  tha manor  ail  the  ^days  ready  to  have  made 

iivery^  and  fcr  the  hon-peiformance  of  fuch  condition  the  itxJSot 

re-eoter'd  ;  and  per  Newton,  if  the  baron  and  fetue  die  within  the 

40  Jays^  there  the  feofiees  ought  to  make  the  eftate  to  IL  to  whom 

^heremMnder  is  limited,  and  if  all  jhould  die  within  the  40  days^ 

the  feoffor  mayre-euter;  for  the  feoftor  fball  not  lofe  the  land 

%  where  the  condition  is  not  performed,  and  no  de&ult  in  the  feoffor. 

And  £b  it  feenis,  that  where  time  is  iimited^  if  a  man  refufes  at  one 

timet  hejKiT^  agree  at  another  day  within  the  time^  and  all  well  2 

qittcre.  Br.  Conditions,  pL  55.  cites  19  H.  6.  67.  73.  76. 

O.  HAt  upon  oUigadon  wxtb  condition,  that  if  the  defendant  r^ 
mouneed  all  bis  ifitere/i  that  he  had  in  the  aAnintjfration  of  the  goods 
'^y^  Sm  before  the  official  of  the  bijhop  of  N^  Jecundum  itgem^  that 

4  tfaes 


tndition^  Pigot  £ikf,  that  dib  »  oa  ptear  wifBout  JSewvtg^  lobgvi. 
Ibr  if  be  lenouncetfy  pining  tht  wriiy  it  fhaO  noT  &ve  the  penalty^ 
ra)d  tote  Curia  conceffit;  1^  whichibe  fbewM  liiat  fase- renounced 
WMii^dxfhefire  tht  writ  purchnjidy  wbkhwaft  hett  agoodplbi^ 
FigoC  repKcoy  thit  after  the  malch^  «f  the  obKgTiian^  ancf  befere 
Ais  (fay,  iriiich  he  fuppofes^  the  renouncing^  Ae  plaitKtiff'at  K»  ia 
the  countj  of  N.  pme^  the  <felbndbnftt»  renounce  according.  tD  the 
conAtiony  and  ^  difindant  refufrd^    And  peirtot^Cur^  where  a  ^ 

Baa  is  bound  t^pafmomjy  vrmait  afeojjpmnty  erptnotmce  anoj^^-^ 
or  the  Bke>  and  no  d^  j  is  liraiced  when  he  ihali  db  £r>  there  upon 
a  reqoeft  he  is  bound  taperfoiMi»  it  in  as  Jbort  attme-as  he  can^  but 
where  dajr  is  Bmiced  to  pajp  &e.  and  he  xeiufes  beCbre  thedc^>  it  is 
not  loaterial  if  htperfimns  k  at  ihtdayy  quod  nota diveffity ;,  bjr 
which  be  taid,  that  he  perfexiaed  the  condition^  ab£^  hoc>  that  be 
lefiifed  at  the  time  fiippofed  by  the  platntifL  P%pt  fiid^  that  tbis 
is  no  pka;  for  thou^  be  £d  not  reftife  at  the  time  of  the  secpeft 
made,  yet  he  i&  bound  to  perform  the  condttioa  immediateiy  after 
the  requeft,  m  as  {hort  a  time  as  be  cany  and  therefore  na  pllea* 
Qineie>  becaufe  the  court  arofe  and  went  away..  Br.  Gondkioasv  f  ft'rA  1 
pL  65.  cites  15  £.  4.  jOi. 

3.  Where  aa  iiijr  is  limited^  there  the  A-/?  nfupl  determntes  tbe 
€onfitionfor  #orr.  Contra  where  der^  vs  iinuted^.  atkC  the  condiftioii 
is  performed  by  the  day  i  and  difegreement  /»  (tfiranger  i&  not  naa.« 
tenal  ^  contra  to  tbe  party*  Br.  Conditions^  pL  67..  cites  14  H« 
t  17. 

4.  Gnmf  was  made  by  ki&e  of  a  term^  sir  candkiart  leffir  Jkoedi 
agent  by  fuch  a  day^  The  lefibr  refufed  to  aiTent  at  one  tiiiie>  yek 
be  may  give  it  at  another^  fo  as  it  be  before  the  day.  Bnt  ijim 
time  tuas  linntedy  then  cme  expre&  denial  or  reftikl  would  be  pe^ 
remptory,  fo  as  the  refu&l  was  exprefled  to  tbe  party  tt>  whom  the 
afient  was  to  be  given;  other  wife  if  it  were  but  in  conaimn  taBt 
to  or  among  ftrangers.,  WeuL  Off.  Eiu  226w  cites  it  as  held  14 
H*  8.  23* 


(N.  b)  [Performed.]    How. 
[As  to  Time  and  Place.] 


t 


I.  TF  the  conation  be  to  be  performed  at  a  day  offatny  it  ts  w#  fc^ConBil-' 

-*  necejfary  for  the  obligor  ^s  be  then  all  tin  day^    Contra  n  ^^^IJ?^ 

K  4.  52.]  fc  s.  p1  ^ 

'  Choke,  tkafc 

heonght  to  irf^  Aat  he  was  tfiefc  »H  the  day»  and  that  the ptamtJflFimt aagp Qlthef  «i& rttdy  ta le^ 
cdve  it,  and  that  he  U  yet  ready  \  ^uod  omnea  juftidarii  c«Keftruiit«  , 

[2.  If  the  condition  be  Uftani  U  tbe  eruHtrd  rfB.ioU  madt/ush  S^  (F«  ^ 
a  dny ;  if  he  does  not  make  the  award  at  the  day,  but  at  a  day  after^  ^^  ^  ^^ 
be  is  not  bound  to  perform  it.    49  £•  3*  9.] 

[3.  If  the  condition  be  t9  make  an  Migafion  to  the  obligee  by  Debt  1^ 
the  etdvici  ef  %  S.  5^40  /•  immediately^  yet  he  (halt  havsr  reajamtble  ^^2*^^ 
iimi  to  dg  itoy  the  advice  of  J.  S.    iS  £•  4.  21 J  feodant^/r 

Q.3  «i«la 


2o6  ConHitlon* 

maki  ohligathn  to  tb«  fWiruJ  hy  advice  of  /f.  N.  of^ol.  immediately  ;  and  per  Brian,  Choke*  and 


and  after  to  wricc  and  Teal  ic.     Br.  Conoit'toAs,  pi.  164.  cites  iS  £•  4.  21* 


Br.Cond!-       j-^.  Where  by  condition  a  thing  is  to  he  performed  upon  demand^ 
^^^^*1'q^*  yttht  (h2\\hAyQ.reafonabU  time  to  perform  it  after  demand.     15 

See  (f'.  c)     £.  4.  30.J 

fi.  ».  3.  C.  [^,  If  A.  recites  by  his  deed,  that  whereas  he  is  indebted  to  J5. 
in  lOoA  he  covenants  with  B,  that  the  fdid  tool.  Jhall  be  paid  :ind 
delivered  to  B,  or  his  aj/igns  at  Rotterdam  in  Holland  per  C.  abfque 
aliquaje^a  legis  fuper  primam  requijitionem  quae  dc  eodcm  faccre- 
tur.  In  this  cafe  the  demand  may  be  made  in  any  ether  place  pra- 
ter Rotterdam,  for  though  the  p;iyment  is  to  be  made  at  Kot- 
terdAm,  yet  the  demand  may  be  made  in  any  place,  and  if  the 
demand  be  made  in  England,  or  at  Dort,  whicli  is  jo  miles  from 
Rotterdam,  or  in  England,  [it  is  good]  for  lie  ought  to  have  rea-" 
Jona'de  time  to  pay  it  after  the  demiind,  having  rcfpcdt  to  the  dif- 
tance  of  the  place  j  but  if  the  demand  (hould  be  limited  to  Rotter- 
dam perhaps  he  would  never  come  there,  and  fo  the  covenant 
would  be  of  no  efFcia.  Mich.  1650,  between  Hal/led  and  VauUy^ 
dhi^  -adjudged  upon  a  fpccial  verJicl.]  • 

[  ^^7   J      J^'  l^^xnmxsboundtopai  10/.  before  Chrijhnas^  aridhej^tfyi  it 
after  Qmfimas^  and  the  obligee  accepts  ity  yet  the  obligation  is  for- 
feited.    Br.  Conditions,  pi.  2ii.  cites  14  H.  8.  13. 
^^%^'U'       7'  ^^^^  "^^^"  ^  obligation  to  befuch  ehdijy  at  the  King's  He(\d 
m'u»us  V.  '  '^  ^-  ^"^  *^^^^  ^^  ^^^i^  '^'^  arbitrators^  to  join  with  tvvo  other?,  to 
Mark5,s.c.  be  chofe  by  the  obligee,  to  arbitrate  all  matters  betwixt  them.    The 
adjung-a  ior^  defendant  faid,  that  he  was  there  at  the  laft  inftant  to  make  the 
nepamu  •  ^.i^qj^.^^     Adjudged  no  plea ;  for  he  ought  to  have  been  there  in 
fuch  time  that  tncy  might  have  chofen  arbitrators,  and  have  finiflied 
matters  the  fame  day.     Mo.  545,  pi.  725.  Mich.  39  &  40  Eliz, 
Mar(h  V.  Edmonds. 


(O:  b)  At  what  Tiace  where  none  is  limited. 

[l.  TF  the  condition  be,  that  a  fir  anger  Jhall  fl)ew  certain  m- 
dences  of  (uch  an  annuity  to  the  ecunfcl  of  the  obligee  upon  rr- 
quefl ;  when  the  requeft  is  made,  the  ftranger  ought  to  leek  the 
counjel  where  they  are,     19  E.  4.  i.  6.] 

2.  If  A.  is  bound  to  pay  U.  20  /.  on  B's  firfi  coming  to  fuch  a 
flaccy  this  place  fhall  be  taken  fir  the  place  where  the  payment  Jhall 
be  made}  per  Popham.     Poph.  11.  Arg. 

(P.  b.}   [In  what  Gifes  it  muft  h^  performed.] 

To  the  Perlbn. 

hlZtof    [^-  P,  *^  condition  be  to  pay  a  fmall  fum,  and  no  place  is  limited; 
aol.  forfhe         *   be  ought  tojeek  the  obligee.     21  E.  4.  6.  b.J 

pay  mem  of 

10 1.  Litu  S#  S4^.'"   ■■     Bf.  CoodHionJ,  pi.  166.  ticcj  20  r.4.  1.  Icr  Bilan  fcCyr.S.p, 

[2.  If 


Contiition;  !i«7 

fa.  If  the  condition  be  to  do  a  thing  upon  requefl^  and  the  plain- 
^Iff  ojfigm  for  breach  that  the  defendant  could  not  he  found  to  make  a 
requeil  to  hirn>  and  therefore  he  mnde  a  proclamation  at  the  church 
where  he  was  born,  and  another  proclamation  in  feveral  markets  in 
the  fame  county^  by  then  giving  notice  of  his  re  que}}  j  yet  this  was 
not  any  requeft,  in  as  much  as  it  ought  to  be  made  to  his  perfon. 
Mich.  8  Car.  B.  R.  between  Gruit  and  Pinnel\  adjudged  upon 
demurrer.] 

[3.  If  a  man  leafes,  rendring  rent,  and  the  leffce  hinds  himfclf  in  ^^  '  J^J^ 
10  /.  to  perform  the  covenants^  this  does  not  alter  the  place  of  pay-  s.  c\  but 
ment  of  the  rent ;  for  it  may  be  tender* d  upon  the  land^  without  feek-  not'exadliy 
ing  the  obligefe.     2x  E.  4.  6.  20  E.  4. 18  b.  Dcbuipon 

InJrnture  of 
leafc,  rendring  rent,  in  which  the  defendant  bound  himfelf  hy^ndentnre  to  pay  40J.  i9tm  qmttet  tbt 
rtnibtarrtar\  and  the  Heftnda  it  pleaded  pay  me -^t  in  another  place  \  and  p^r  Littleton,  Rijjot,  and 
Brian,  t|ie  p-iymenc  fuflices  upon  the  land;  and  the  fame  law  of  a  rrqiic'l  then*,  and  of  a  tender 
there  ;  the  reaibn  feems  to  be,  in  as  much  as  it  is  all  by  one  and  the  fame  indtnture,  and  therefore  the 
penalty  h  of  the  nature  of  the  rent-  Contra  it  feems  if  he  tuas  hoard  hy  ohlignticn.  Br.  ConditionSy 
pi.  169.  cites  2 :  £.  4.  18.  Br.  Tender,  pi.  2^.  cites S.  C.  Sc  S.  P.  accordingly  5  but  Brooke  fijfs  k 
feems  c  contra  of  a  collateral  obligation. 

[   208    ] 

[4.  [5fl]  if  the  leflee  binds  himfelfto  pay  a  greater  fum^  if  he  does  r**-'^— 1 
not  pay  the  fum  referved  at  the  day,  yet  he  is  not  bound  to  maLe  ^^'  ^^** 
tender  in  another  place  than  upon  the  land.     21  E.  4.  6.  b:  j  Fiuh^^Dcbr 

pl  97.  cite* 
S.P.  butnotexaaiyS.C. 

5.  Note,  that  the  Migor  or  mortgager  is  bound  to  feek  the  obliga 
or  feoffee  to  make  to  him  a  tender^  if  he  be  within  the  reidm  where 
no  place  certain  is  limited.  But  he  is  not  bound  to  feek  for  him  out 
of  the  realm ;  and  therefore  it  feems  that  it  is  a  good  plea,  that  he 
was  not  within  the  re^lm  at  the  time,  &c«  Br.  Conditions,  pl.  200, 
cites  Littleton,  Chap.  Eftates. 

6.  A.  is  bound  to  deliver  to  the  qhligeg  jO  hujhcls  of  wheats  and  no  4  Le.  46. 
place  is  limited  where  the  payment  ihail  be.     A.  is  not  bound  toP^»"-SC« 
feek  the  obligee  wherefoever  he  (hall  be,  as  he  fhall  in  cafe  of  py-  q^'^\^1 
ment  of  money ;  for  the  iffupportablene/s  of  it  Ihall  excufe  him  j  -per  M^nwowd. 
CJark,  which  Manwood  granted.     3  Le,  260.  pl    347.  Mich.  32  - — ^*«. 
Eliz.  Obiter,  in  the  Exchequer.  b^'s.  p!°nd 

fo  of  fo  ma- 
ny load  of  timber, ,&c.  hvt  the  chl'gcr  or  feoffor  before  the  day  fnvjt  ^  to  the  M^ee^  &c.  and  krtio 
ivtere  ke  tvitl  appoint  to  ucehe  it,  and  there  it  muft  be  dcliver'd  j  and  fo  note  a  diveifity  between 
<n:>Dey  and  things  ponderous  or  of  great  weight. 

7.  Homage,  or  any  other  corpora  I fervicc^  mufl  be  done  to  the  per^ 
Jon  of  the  lord,  and  the  tenant  ought  by  the  law  of  convenience  to 

/cek  him,  to  whom  the  fervicc  is  to  be  donej  in  any  place  within 
England.     Co.  Liu.  211.  a. 


0.4  (Q^b)  [At 


_     i 


EQ^ 


(Ql  ^•)    [A*  what  Place  it  muft  \>p  perjbrmed.'\ 

Where  a  Plaqe  is  limited. 

^r.  Con4i-   [i.  TF  the  condition  of  an  obligation  be  to  paj  lO  /.  at  a  day  at  S^ 
^•°"'s''c'*        -*-  be  is  not  bound  (o  pay  it  in  any  other  place.  41  E.  3.  25.J  ' 

&  S.  p.  but 

U  the  obligee  accepts  it  at  any  other  plac^  it  is  good.  Fitth,  Dette  pi.  i»i.  cites  S.  C.  tc  S.  P.  by 

finch  >'.  P.  if  he  p  lys  it  by  the  day ;  per  Prif^t,  ^uod  non  negatur.    Br.  CooditioiUj  p).  ^5* 

cites  34  H.  6. 17.-  See  (X.  b)  pi.  »•  S.  P*  ■  See  (S.  c)  pi.  u<  S.  C. 

•  Br.  Con-       [2,  So  in  fuch  cafe,  the  obligee  is  not  hound  to  receive  it  in  any 
^*^'°TtM^'  <?*/;^;- />/tffr  iipon  a  tender,    41  E.  3.  25.**  46.  £.3,  4.  b.   11  H» 

S.C.  but      4.    62.] 

S.  p.  docs 

aot  appear.  ■  Fit»h.  pi.  12 r.  otes  5-  C  and  S.  P.  by  Tinch.—  Sec  (S.  c)  pi.  11.  S.  C. 

4-  Br.  Defeafanfl,  pL  14*  cites  S.  C.  which  was  of  an  inde^tute  of  defeafaCnce  of  a  ftatute  merchant,  • 
that  if  the  conufor  pay  lol.  at  B.  that  then.  Sec.  The  conufee  is  not  bound  to  receive  it  in  another 
place ;  but  if  he  does  receive  in  anothei  place  it  is  fuf^cient ;  ^od  nota.         Fitzh.  Audita  Querela. 
pl,  j|,  cites  S.  C« 

3.  Upon  a  ftatute  merchant  the  defeafance  was  to  make  payment  at 
£,  and  the  pai^y  paid  at  T,  and  yet  wcl),  beca\ife  the  conufee  re- 
<:eived  it.     Br,  Tender,  pi.  3,  cites  4  E.  3.  4. 
Br.Dette,    *    4-  Payment  at  another  place  than  is  comprifed  in  the  condition  of 
p!.43.citct  fhe  obligation  is  goo6.     Br.  Tender,  pi.  5.  cites  46  E.  3.  29. 
^•^*  5.  If  A.  is  bound  to  pay  10/.  to  J.  N,  at  £.  Juch  a  day^  and  he 

accepts  it  at  another  plaie^  he  ihall  be  barred  by  the  acceptance,  anc^ 
yet  at  firft  he  was  not  bound  to  accept  it,  but  at  E.  only.  Br, 
Jiarrc,  pi.  27.  cites  21  H.  6.  24.  Per  Markham. 
r  20Q  1  ^'  If  the  condition  of  an  obligation  be  to  pay  fuch  a  fum  at  Pauls  in 
\  :  L.  yet  itfuffices  if  it  be  paid  at  any  other  place.  Br.  Lieu.  pi.  33, 
cites  IS  E.  4.  8. 

7.  If  a  man  be  bound  in  a  bond  to  pay  20  /.  the  obligor,  in  whofe 
difcharge  the  condition  goes,  ought  to  be  ready  at  the  place  &c.  all 
the  day-,  and  the  obligee  may  come  any  time  of  the  day,     Br.  Con-» ' 
ditions,  pi.  192.  cites  32  H.  8.         . 
Wjch.  7.  8.  James  earl  of  Anglejea^  upon   his  marriage  with  lady  Cathc- 

Geo.  in  nne,  daughter  of  the  countefs  of.  Dorchefter,  made  a  fetilement  of 
»k"*^'  ^!v!'  lofids  in  Irelandj  wherein,  after  the  ufual  limitation  in  tail  maUj 
and  lady  .  there  was  a  term  of  500  years  raifed^  m  truftyir  raiftng  1 2000 1.  for 
Catharine  daughters  portions  to  he  paid  at  1%  years  of  age,  or  day  of  marriage 
SiJ  CoiJftaL  *^^*  ^^^^  James  died  without  ifjlie  male^  leaving  the  plaintiffs  lady 
tine  Phippsf  Catherine^  his  only  daughtery  and  by  his  will  devifes  to  her  3000  /• 
their  Pro-     to  be  added  to  herporflon^  and  300  /.  per  ann.  increafe  of  maintenance^ 

t*^th^ctaT  ^^^^^  ^^^  '®"!y  ^Opl-  per  ann.  by  the  marriage  fcttlcment,  and 

dtArgicafea  appointed  her  guardians  by  the  willj  tw6  of  the  guardians  died 

li  ar.  .       foon  after  earl  James,  the  furvivtng  guardian  being  Francis  An- 

ncflcy  efq;  and  there  being  a  fuit  in  chancery  in  relation  to  the 

guardianfliip  of  the  young  lady,  the  court  did  commit  her  to  the 

care  of  Mr.  Francis  Annefley,  with  this  caution,  that  he  fliould 

^ot  treat  of^  or  contrail  any  mat^b  for  her,  withouj:  the  leave  and 

•  *    '  .......  approba* 


||»probation  of  the  court.  The  young  lady  was  lent  by  Mr«  An- 
nefley  in  17 18  to  her  aunt,  the  lady  Chriftian  Geare,  to  be  with 
jier  during  the  fummer  at  her  boufe  near  Windfor.  While  the 
Dlaintiff,  lady  Catherine,  was  with  htr  aunt  there,  the  plaintiff 
Mr.  Phipps,  being  with  his  father  in  the  neighbourhood,  got  ac- 
quainted with  the  young  lady,  and  made  his  addreiTes  to  her,  and 
got  her  away  from  her  aunt,  and  married  her  privately,  without  the 
confent  or  privity  of  any  of  her  friends  or  relations  j  and  now  both 
the  plaintiffs  being  under  age,  bring  their  biU  by  their  procheia 
amy,  to  have  the  inhered  of  the  portion  and  legacy  paid  to  Mr. 
Phipps  the  hufband,  and  to  have  the  portion  itfel^  and  the  legacy 
given  her  by  her  father's  will,  laid  out  in  land,  and  fettled  upon 
her  and  her  children,  in  fuch  manner  as  the  court  ihould  think 
proper. 

'  I  ft  point  was,  if  the  1 2000 1.  portion  charged  upon  the  term  of  ^oo 
yearsj  of  lands  in  Ireland^  without  impeachment  of  wafte,  mould 
be  paid  here  in  Englandy  without  any  allowance  or  deduHionfer  the 
exchange  from  Ireland  to  England  ? 

It  was  urged  by  the  defendants  counfel,  that  the  money  being  to  " 
be  raifed  out  of  lands  in  Ireland,  and  no  place  appointed  oy  the  fet- 
tlement  for  the  payment  thereof,  it  was  payable  in  Ireland  where 
the  lands  lay  out  of  which  it  was  to  be  raifed,  and  not  in  England^ 
and  therefore  if  the  plaintifR  would  have  it  paid  here,  they  raufl 
allow  for  the  exchange,  and  that  feems  to  be  the  intention  of  the 
parties;  for  in  that  part  of  the  fettUment  which  fecures  a  rent-chargt 
of  2000 1.  per  annum /»r  the  jointure  of  the  wife,  //  is  exprejly  pro^ 
videdfory  that  the  rent  fhould  be  paid  at  London  without  any  abated 
ment  or  deduction  for  the  exchange^  but  in  the  declaration  of  the  truji 
of  this  term^  thoje  words  are  omittedy  and  it  is  only  £iid,  in  trufl  to 
levy,  raife,  ancf  pay  out  of  the  premifes  thefumof  12000 1.  of  good 
and  lawfid  money  of  England  &c.  Now  the  different  penning  of 
thefe  claufes,  fhew  the  intention  of  the  parties  to  be  different,  viz* 
that  in  the  one  cafe  the  money  fhould  be  paid  without  dedudiion  for 
the  exchange,  and  in  the  other  cafe  not  fo  ;  and  that  this  I200o], 
portion  being  to  be  raifed  out  of  lands,  ought  to  be  paid  where  the*, 
lands  lie,  no  place  in  particular  being  appointed  for  the  payment 
thereof. 

'  Per  contra,  it  was  argued  that  this  portion  of  12000I.  ought  to 
be  paid  in  lilngland  where  the  fettlement  was  made,  and  not  in 
Ireland,  where  tlie  lands  lie  out  of  which  it  is  to  be  raifed ;  that  the  f  2x0  1 
fettlement  was  made  in  England j  and  the  parties  reftded  here  j  that 
this  is  a  fum  in  gr oft  charged  upon  landy  and  not  a  rent  iffuing  out  of 
landy  that  a  tender  of  rent  upon  the  land  is  fufficient,  but  a  tender 
of  a  fum  ingrofs  charged  upon  land  muft  be  made  to  the  perfon  who  is 
to  receive  itj  wherefoever  he  is  to  befoundj  and  that  the  reafon  of  the 
different  penning  of  the  claufes,  viz.  that  of  the  jointure,  and  this 
of  the  portion  is,  that  the  jointure  is  a  rent-charge,  and  confe- 
quently  payable  upon  the  land,  unlefs  another  place  be  particulaHy 
appointed  for  the  payment  thereof;  but  the  portion  being  a  fum  in 
grofs,  though  charged  upon  land,  is  payable  to  the  perlbn  of  t)i» 
graatec  where  fhe  refides  and  is  to  be  found,  and  therefore  no  oc-    ' 

cafioJi 
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cafioh  to  add  the  words  without  deduftioii  for  the  exchange,  be- 
caufe  the  money  is  payable  here.  If  a  m^'in  in  EnglanX  lends  money 
bere^  and  takes  a  mortgage^  of  lands  in  Ireland  for  afecurity^  the 
money  is  to  be  paid  here  where  it  was  lent  and  the  contract  madc^  and 
not  in  Ireland  where  the  lands  in  mortgage  lie,  and  there  is  no  dif- 
ference between  thefc  two  cafes. 

Parker  C.  was  of  opinion  that  the  pjortion  ought  to  be  paid  here 
where  the  contract  was  made  and  the  parties  rcfided,  and  not  in 
Ireland  where  the  lands  lie  charged  with  the  payment  thereof;  for 
that  this  is  a  fum  in  grofs,  and  not  a  rent  iflumg  out  of  land^  and 
it  was  certainly  the  intention  of  the  parties  that  the  portion  Ihould 
be  paid  here,  and  not  to  fend  the  yonng  lady  over  into  Ireland  to 
^et  her  portion* 

(R.  b)   [Disjundivc.  Performance.]  How,  [What 
jhall  be  afaving  of  the  Condition.'] 


1.  T  F  the  condition  be  to  pay  lo/.  at  D,  fuch  a  day^  or  lo/.  at ' 
*   &  fuch  a  day  \  if  he  tenders  it  at  D.  thefirjl  day  the  con- 


Br.  CondS-    T 

6oos>  pU 

174.  citef  .    i-'   >  I  -  T-  ^  1 

s.  c.  but  .  cition  IS  lav  d.     21  £..4.  52. J 

S.  P.  does 

flot  clcaxiy  appear. 


2.  There  is  a  difference  between  disjun5iive  ahfolute  and  dif- 
jun£tive  contingent  \  as  if  a  man  be  bound  to  pay  10/.  or  to  infeoff 
one  upon  the  return  ofJ.S  from  Rome.  If  J.  S.'die  before  he  re- 
turn from  Rome  the  obligation  is  fa^ed  though  the  10 1.  *bc  never 
paid  ;  but  if  it  be  a  voluntary  aft  as  to^//y  10/.  or  to  infeoff  you  before 
Micbaelmas^  there  if  the  obligor  dies  before  Michaelmas,  yet  his 
executors  ought  to  pay  the  money ;  per  Popham  Ch,  J.  Goldfb. 
192.  pi.  141.  Hill.  43.  £Iiz.  Anon.         / 

^  "'  -^  (S.  b)  What  (hall  be  faid  a  Condition  in  the  jD//- 

See  Parolt     ^  '  '       c-t '  ^ 

(D)  junclivc. 

VJhtttM,      [i,  T  F  the  condition  be  in  the  copnlativ:^  and  it  is  not  pcffihU  to  be 
ik^A     d  fo  performed^  it  (hall  be  taken  in  the  disjunftive.     Vide  21 

one  thing      j^»  4*  44*j 

or  another 

thing,  znd  tht  one  Is  p'JjUhfi^  and  the  other  iniyJ).lU^    he  oy3ht  to  pcirorin  that  which  itpoAlUe. 

Br.  Conditions,  pi.  47.  cites  21  £.  3.  2;* 

At  in  debt  A.  was  bound  to  J.  in  100 1,  to  ?'/'jf  ?•  5;-  the  Lr.s  of  his  h/fy  -xlfn  he  tcmei  to  Ki 
SMittSy  and  faid,  that  luch  a  day  he  fame  to  hh  a«nr,  a^d  J.  te^uiyed  him  /c  irfojf  iw,  and  he  ic- 
fufed.     Skipwiih  faid  that  here  the  pltintiit  aii'*|:es  tvo  points  in  the  coaditivin,  \ir..  that  A.  InfcotT 


(bcicfore  the  defendant  was  driven  to  anfwer  to  the  counts         .  ■     A  maa  cuvenaotcd  toinieoti'J.  S. 
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and  Ws  heirs,  whcrws  It  is  impoffible  to  infc-fF  his  hcln  while  J.  S.  hlmfclf  Js  J'ymg  ;  anJ  thcrefom 
it  (hall  be  taken  fot  a  disjunaWc.  Ow.  52.  Mich.  29  &  30  £lii.  Arg.  cites  it  «£  Ciiapmaai  cafe— 
S.  C.  cited  Couldlb.  71.  in  pi.  16. 

[2,  As  if  the  condition  be  /Atff  he  and  his  executors  Jhall  do  fuch  a 
thing;  this  is  in  the  disjundiive,  bccaufe  he  cannot  have  an  execu- 
tor in  his  life-time.     21  £.  4.  44  b,] 

[3.  So  if  the  condition  be,  ^hat  he  .and  his  ajjtgns  (hall  fell  certain 
goods;  this  is  in  the  disjunftive,  bccaufe  both  cannot  do  it.     21 

E.  4.  44.] 

4.  Leafe  referving  rent  before  Michaelmas  a  pound  of  pepper  or 

Jaffron.     Before  the  fcaft  leffee  has  eledlion  which  to  pay,    b'4t 

after  thefeaji  leffor  may  have  debt  for  which  he  pleafc.     D.  18.  a. 

pL  104.  Trin.  28  H.  8. 

,  A;  covenanted  with  B.  io  make  a  leafe  for  years  of  lands  to  B, 
and  his  ajftgns  \  the  fame  (hall  be  couftrued  (or)  his  afligns;  and  fo 
the  copulative  fhall  be  taicen  as  a  disjunilive  ;  Arg.  Le.  74.  pi.  loi. 

cites  PI.  C.  289.  7  Eliz.^ 

6.  Condition  of  a  bond  was,  that  the  ohWgor  Jhould  bring  in  the  Mod.  53. 

fon  and  daughter  of  J.  B.  at  their  full  age  to  give  releafes^  as  a  third  P»-78.  S.  a 

pcrfoi>.lhould  require.     This  mult  be  taken  to  be  at  their  refpec-  j„g,/.''^V 

live  ages.    Vent,  58.  HilL  2i  and  22  Car.  2.  B.  R.  Bofvill  v.  i  wifden }. 

Coates,  f^:j,thatif 

tlic  words 
Imd  been  only,.vi2.  (when  they  thall  come  to  their  ages  of,  &c.)  it  were  enough  to  have  the  condition 
underftfi«l  relpeaivcly  ^  bccaufe  they  cannot  come  to  tbcir  ages  at  one  and  the  fame  time  j  and  ad- 
judged 4CCordicg!y. 


leafe  was  not  determined  by  the  death  of  the  wife;  and  judgment  "jj"^?^^* 
accordingly.     Ow-   52,  53.  Mich.  29  and  30  Eliz.  Cooke  v^J^^/^^^ 

Baldwin.  not  ended  ; 

^  for  the 

word  (or)  is  diftributive  and  to  be  applied  to  any  one  of  the  three,  and  Anderfon  f Jid,  that  this  was 
the  opinion  ot  all  the  julliccs  of  En^lar^d.-- — And  l6l.  pi.  ao6.  S.  C  adjudged"  ar.d  agreed  in  C.  B* 
that  the  word  (and)  viz.  (if  he  and  /h')  notwithftanding  it  be  copulative,  ihall  be  taken  disjunAively 
an(i  that  the  Icafc  continues ;  for  it  an-Ciirs  that  this  leafe  was  made  t-r  the  benefit  of  the  feme  wh« 
intended  to  marry  with  T.  \%hich  benetic  in  pffe^t  ihe  Should  not  have  if  by  *  the  death  of  T.  /he  ihouid 

ofe  her  eftalc  &c. Gouuib.  71.  pi.  16.  S.  C.  adjudged  accordingly.    And  Pcrlam,  Windham  and 

Anderfon  faid,  that  it  appears  by  the  diijunftlve  fcntcnce,  which  comes  aficrwards,  that  the  intent 
was  that  tlic  Icai?  ihouid  not  determine  by  the  ucath  of  one  of  them,  and  the  reafon  which  movcu  the 
lord  Anderlcn  to  ihink  fo  was  bec-«ufe  the  i«afc  vi^&  made  before  the  marriage,  and  fo  it  was  as  a  join- 
tare  to  the  Wife,  and  confcqufntly  not  determined  by  the  death  of  one  of  them.—— — — -Le.  74.  pi.  ici. 
S.  C.  Anderfon  faid  it  would  ht  in  vain  to  name  the  wife  in  that  leafe,  if  the  Icafc  fhonld  ceafe  by  the 
death  of  the  hufound  \  and  adjucigM  tiiat  the  leafe  was  not  dct<?rm;n£d  by  the  wife's  death,  » 

S.  C.  cited  Cro.  E.  279.  pi.  ix.  as  adjui*i,'«<l>  ^f^d  fays,  that  Anderfon  comnryinded  Nelfon  the  pro- 

thonotary  to  tnter  upon  the  record  thni  the  leafe  continued  fo  long  as  any  of  them  live. S.  C» 

cited  Le.  244.  pi.  330.  fays  the  hulband  h''Id  the  land  though  the  wife  was  dead;  for  the  disjundlivc 
(or)  before  the  word  (child)  niade  the  lenience  di^junftivc  j  and  Gawdy  J.  faid  this  had  been  laif  if 

ro  fuch  woid  haJ  fce:n  in  the  cif.'. Co.  Lilt.  22 j.  a.  S.  C.  fj)s  the  diijunftive  refers  to  the 

vhole  and  difjoins  not  only  the  latter  part  as  to  the  child,  but  alfo  to  the  baron  and  feme  ;  fo  as  the 
ft,nfe  is,  if  the  b  ton  or  feme,  or  any  ch"ld,  /hall  fo  long  live.  Aadfoi/an  uje  be  I'v^lud  to  certain 
perfom  till  A,  (hull  icme  from  brycnd  feay  and  attain  hit  full  age  or  die.  If  he  comes  frum  beyond  fea, 
or  attains  his  iuil  ag.%  the  ule  ccafcs.     Co.  Litt.  225.  a.  cites  it  as  adjudged.     Hill.  35  Elix.  B.  &• 

lord  Mt»rJaunt  v.  Vaux.- Cro.  E.  269.  pi.  JI.  ior4  Vaux's  cafe  S.  C.  &  S.  P.  a^^rccd.^Le.  24;;, 

pl.  3 3,g»i>*C,  argued  j  fed  adjornatux.  *[    ax»    J. 

.     8.  A.  ajid 


VbpRi.zo«-.      g,  A,  and  K.  fcafe  for  }ncsir^  aftdcovctiaac  Aat  fefce  may  eajojc 
j^H^^*"^'  free  from  aU  inaaatrancn  madt  hy  tbemy  and  afterward^  kflec  ift 
$LC.  flite»  difhtrbed  by  Jr  SL  to  whom  A»  had  made  a  precedent  leafe,  k  is  a 
ifc^thatie    breach;  for  (them)  ihal>  be  taken  fcvejrally  and  not  joindy  on£yi» 
!5*.^    tat.  161.  Tiin.  X  Car.  Meiiton^s  cafe. 


i;' 


ia6» 


■rxnces 

floadr  IgrCficni  or  ay  oArrperibfiy  aadtberrfbfe  extend  as  well  ti>  moMoirtncr  tso^  fevenlfy  iv 

jpintfy.  ■  Moy  ^  S.  C«  reihWcd  accordiagly,  but  (cems  XBi^sasted  m  tiii»  wor^  via*  (^Alica) 

9k.  IS  %  zwiB^ticxiht  tn  make  sn  aj^^ 
Bfs  beirSy  and  the  sUlget  before  ibg  ajj^nmce  madt  dies^  jet  the 
ailiMrance  flialt  be  made  to  the  he^r  ^  for  this  copufative  is  a.  d^ 
jundive  5  per  AlHfeone  J.  j  Mod.  235.  Trin*  4  Jac.  a.  B.  R. 

la.  Legiuies  to  foiur  grand-children  on  condition^  diat  Mfhij 
tcmetfage  tbey  fimtld  rtliofe  all  ckims  to  the  teftator*^  eftate  ;  Aus 
corKditioR  muft  be  taken  diftributive,  and  fucb  ofriy  as  refcile  taie* 
Ibaie  (ban  forfeit  their  kgacies ;  per  Wright  K»  2Vem»4j8l  pL 
43Z*  HilL  1704.  Hawes^v.  Wasner. 


feTifr.       (T*  b)    Perform^-     At  what  Tiime  it  (ball  bc^ 
gf  t^'  Where  a  D^;^  «  lindted. 

\'l^  T  Tzlatiiat  to  arreff  J.  S.  be  ntnmalU  dU  Imnf  frvs^  foft 
-^  craftinum  Jan^^Trinitatisy  which  this  jeartc/tfi  /Ar  lo/i 
rfjuljy  and  tbt/beriff  arre/ls  him  th4  lOib  rf  Julyy  and  iftff«  tfiv 
Mgation  from  him  the  fame  dcq^  with  a  condition  //>  appear  coram 
domino  rege  die  lurntprox*  poft  crajiinwm  fanStse  Trinitatis  ad  re- 
«  ^ondend  &c.  it  feems  he  ought  to  appear  die  fame  day^  and  not 
tiiis  day  twelve-month.  Trin.  3  Jac.  B..  R.' between  Aiay  and 
Umpery  dubitatur.] 

[2.  If  the  condition  of  an  obligation  be  U  pay  8  /•  ama  domni 

V599>  in  and  up$n  the  lyh  day  efOHeber  iuxt  after  the  date  hereof 

at  £)•  &c.  where  the  ijfh  of  Offeher  next  after  the  date  is  a  ling 

time  before  1599)  yet  it  fball  be  paid  in  I599>  ^^^  ^^^  before;  for 

k  appeaFS  the  intention  was^  that  it  (hould  be  paid  in  15991  and^ 

this  is  firft  exprefied;  and  therefore  if  Ae  fnbfequent  words^  upon 

tiie  13th  of  0£tobec  next  after  thti  date  hereof^  are  contrary y  they 

r  2x3  1  Jhall%e  void\  but  it  feems  they  mav  be  interpreted,  that  it  fhall  be 

paid  the  13th  of  Odober,  which  mall  be  anno  domini  1599  next 

after  the  date  thereof,  and  fo  all  may^Jland  togcthery  otherwife  not. 

Mich.  37  &  38  Eliz.  B.  R«  between  Hankinfon  and  RiUy  per 

Curiam.] 

Br  Tonrt         [3*  ^^  ^*  ^^  obliged  to  B,  the  iji  of  May^  upon  condition  tepay 

fL'jz.cxtti  to  him  10 K  at  the  ftafl  of  St,  Aduhaely  tvithout  faying  tnoreyit 

30  E.  4. 18.  fhall  be  intended  the  feaft  of  St.  Michael  next  enfuing.     Mich. 

A  airmail  1^  J^c-  B.' between  Lewkner  and Smallwoody  adjudged.] 

ke  intended 

St;  V.kbaclthe  Arcfaaflgel  which  is  the  moft  ntKstble,  and  not  St*  KllcbacI  In  Tuinba*  Br.  Joun,  pi  5. 

citts  ao  H  •  6.  z>        ^'Z  Inft.  ifi^y  486. 

4*  Tenant 


«▲■« * 


l»Uilk 


:^  ir^enetA  m  Jbmer  jpwtUi  hr  tfhoe  it  hum  In  rgvtr^M  9y  Ati, 

^ftmdrmg  yvnfs  ^ffdfir  Jiflait  of  pmnent  m  re^^iTtirj^  and  the  temsnt 
MM  Jdmtirjirlbi  rent  nrr4etr  tat  the^rfi  Urm  imm§£aiefy  €tUred^  an! 
tbc  lieor  who*  lud  the  r/virjkn  Unia^i  htr  ike  r^mt  and  n^tOrei^ 
ottJl  the  ieziant  in  dower  hrovghtaifflc,  and  the  opinion  of  (he  court 
W0  with  the  tenant.  Qnaare  caofam  it  feems  ta  as  much  as  ihe 
tis-enterM  without  demand^  4|uaerc  £i;.TeailerY  ^  40.otes44 
AC  3. 

5*  Where  ^  man  i&  bound  \rj  iadcnfcnre  or  obEgatioa  to  pajf  Tol 
4Pr  m  Jky^  and  fmfe  ii  ^Jitr  fbt  daj^  this  ddes  not  excuTe  the  for« 
Citttnre:^  faj  aU  the  jtd^ces.    £r.  CondrtJons,  pi.  £o.  cites  aa  H. 

6.  DdbC  of  aoL  by  obfigatioQi  which  waS)  that  ^2«  MxgeiJhJl 
retitte  5  /•  i^  -^^  J^jr^  ^^  viben  K.  tomes  te  iis  ioi^e^  and  at 

JUkisilmeu  5  L  and  <if  £/«  Andrew  then  next  fiiUwiug  5  iL  and  at 
Cbrj^huK  then  next  &c  5  /.  And  as  to  that  which  A.  fhould  pty^ 
and  which  Aould  be  paid  bjr  the  hands  of  A«  this  is  7oid,  and^iriST 
£e  paid iaanediaiefy  by  the  obligor;  biK  by  the  words  that  it  ihall  be 
patd  when  K.  comes  to  hlshoufe,  therefore  it  is  not  payable  tUl  he 
cones  l!0  his  hooTe.  And  per  Brian,  as  to  the  words  (and  5 1.  at 
the  feaft  of  St.  Michael  then  next  following)  by  this  he  &ail  pay 
5  L  at  next  Michael tnas  after  the  making  of  the  oUigation,  by  rea- 
ibnof  thefe  word%  then  next  following;  for  if  tb^e  -werds  (then 
uextfelbwing)  bad  been  left  imt^  it  fhouid  be  Alichadmas  next  after 
Ae  cooiiag  of  IC.  to  his  faoufe,  quod  tota  curia  conceffiL  fie 
Oblig^oiu  pL  56.  cites  20  E.  4.  27. 

7«  An  iwigadoo  to  be  paid  ct  dooms-day  is  payable  prefcntly.  D« 
93*  bu  pL  28*  Marg.  cites  PL  C.  192.  and  6  Rqx  36, 

3;  Bond  to  pay  money  eU  tbefiafi  of  our  Lady^  withoat  mention-  '^^^  l^^ 


ing  iuidyity<i  conce^on  or  annunciadon ;  per  tot  Cur.  the  deed  ^'|[t' 
ikall  beconftmed  to  intend  fuch  Lady-day  which  (hould  next  happen  uLt  if  hf^ 
and  follow  the  date  of  the  (aid  obligation.    3  Le.  7.  pi.  10.  6  £liz«  does  noc 
B.  R.  Anon.  •    ^Tt^ 

' .     9.  An  obligation  was  condldon'd  that  if  A.  deliver  to  K20  jvar^  ^dn^  m 
tert  cfeem  20  Feb.  next  following  the  date  thereof^  than  then  &c  ^  !««*'- 
The  next  February  had  but  28  days-    It  was  held  that  A.  is  not 
IxMind  to  deliver  the  corn  until  fuch  a  year  as  is  leap-y^ar,  and  then 
he  is  to  deliver  it,  auid  the  obligation  was  held  good*    Lt»  loi.  pL 
132.  Pafcfa.  30  £liz.  B.  R*  Anon. 

iO«  If  I  Am  bound  in  an  obligation  inLent^  upon  conditio^  tofof 

ui  lejferfum  in  quarta  feptimana  -quadragefima  proxime  futunty  this 
mooey  fliall  bt  paid  in  Lent  twelvemonth  after;  per  Coke. 
GouldIL  137.  pi.  40.  H\\L  43  £liz. 

IE.  Andit  it  \%upon  tbefeaji  day  of  St.  AHibael^  if  I  am  bound 
to  pay  a  lefler  fum  upon  the  feaft  day  of  St,  Michael  prox'  futur% 
#idiout  queftion  it  ihail  be  paid  the  twelvemonth  after,  and  not  the 
iofiam  day;  per  Coke.    Gouldib.  137.  pi.  40.  Hill.  43  £liz. 


{T-  b.  2) 


214  Contiition* 
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(T.  b.  2)  Performance*    At  what  Time.    Where  a 
Thing  is  to  be  done  on  or  before  fuch  a  Day. 

^<>*  "*'  t.  T^  E  BT  upoii  an  obligation,  condition'd  to  pay  at  or  before  tire 
Anon  s  P.  ^  29/A  of  September  ncxt^  at  fuch  a  place  lol.  to  the  obli* 
and  icems  gee.  It  WES  held  by  the  court  that  if  the  obligor  tenders  the  money 
to  be  s.c.  ^ijg  ^2th  day  of  September  at  the  place,  and  the  ohligee  is  w/  there 
fcif  CMr  to  receive  it,  it  is  a  void  tender,  for  the  tender,  is  to  be  the  laft 
held  that  if  day  J  but  if  the  obligor  *  meets  the  obligee  at  the  place  before  the 
he  tenders  ^^y  jjj^j  j^g  ^cn  tenders  it,  this  is  fufiicicnt,  and  the  obligee  ought 
•Ltantof  to  receive  it.  Cro.  E.  14.  pi.  I.  Pafch.  25  Eiii.  C.  B.  Hawley  v. 
the  zSih      Simpfon. 

iaved  his  obligition  ;  for  he  intends  thnt  if  thi?  word  (hefon)  may  rertive  atfy  good  coffffrnftion^  ft 
is  not  the  office  of  the  judges  to  make  it  to  be  voiJ,  and  be  thought  that  this  word  continues  [or 
takes  in]  ulute  time  from  the  dcte  of  the  U>iigalion  till  tie  ift  ittfiant  cf  the  i^th  day,  an4  that  this  is 
rcsfonablc  •  anJ  argued  that  where  a  nunhzz  liberty  of  tiir.c  to  do  an  aft,  that  he  ihall  do  the  a6l  in 
ch:  laft  iuftmt  of  the  time,  and  iht'ivfct;  -he  terdcronthc  laft  inftant  of  the  28th  day  fhall  favc  the 
obli^'ution  i  but  the  other  judges  hcl  J  c  coitra,  and  thought  that  the  word  (before)  is  not  to  have 
Bny*conttru^o",  hut  that  the  obligor  fhall  thereby  be  admitted  to  pay  before  the  day  by  agreement  of 
the  oblig'^c.     But  the  icportcr  fjiys  quaere,  for  this  fecms  no  more  than  is  giTca  by  the  law. 

•  Co.  Litt.  2ii.a.  S.  P. 

S.  P.  by  Clench  J .  who  faid  that  perhaps  at  the  laft  day  the  obligor  may  not  fifid  the  obligfee.  Cvo* 
£.  73.  ia  cale  of  Alien  v,  Andrews. 

2.  Debt  upon  chligatton^  condiUoned  to  pay  14 /.  ^'iftfr/v  to  the  party 
during  the  life  of  the  v/ife  of  the  defendant,  at  Mich,  or  within  one 
month  after  at  D,  The  defendant  pleads  that  2  days  before  the 
end  of  the  montli  he  came  to  D.  and  there  tendrcd  the  14I.  aM  there 
was  none  to  receive  it ;  the  juftices  held  that  if  the  tender  had  been 
to  the  plaintiff  himfelf /«  per/on  within  the  mo?:thy  if  lie  had  come 
thither,  this  peradventure  had  been  good,  but  it  feemeth  hard  to 
tender  it  when  the  plaintiff  was  abfcnt,  and  to  compel  him'  to  at- 
tend all  the  month  was  not  reafonable.  But  by  Wray,  it  is  more 
reafonable  that  the  laji  day  fhall  be  for  one  to  tender  and  the  other 
to  receive,  but  they  were  in  doubt  of  this  cafej  but  afterwards  it 
was  adjudged  for  the  plaintiff.  Cro.  E.  73.  pi.  31.  Mich.  29  &  3b 
Eliz.  B.  R^    Allen  v.  Andrews. 

< 

^.^  (U.  k>.)  Performed-  At  what  Place  it  ought  to  be. 
•  Fo!.445.  Where  none  is  limited. 

Hob  1  [i.  T  F  the  condition  of  an  obligation  be  to  perform  covenants,  of 
pl.^8o.Co-  ■•-  which  one  is,,  that  whereas  he  is  a  compwn  furgeon^  and  had 
ventry  v.  taken  y.  5.  to  be  his  apprentice,  he  covenants  to  in/rru^i  him  in  his 
s!c*^ild-"*    trade, *tf«^  to  keep  him  in  domo  fua  propria  ^  fervitio\  if  he  after 

ju'dgcd.-I fends  the  apprentice  to  the  Eaji-Indies  in  a  voyage  to  exercife  hid 

Brow.,1.  67.  trade,  this  is  a  forfeiture  of  the  obligation,  becauife  he  cannot  fend 

mndli^ "'  ^^^  ^^^  ^^  ^^^  ^^^"^  ^°'"  *^  ^^rnger  thereof,  for  this  is  not  any 
s.  c  Id-  keeping  in  domo  fua  propria  &  fervitio.  Hill.  14.  Jac.  B.  Coventree 
iudg'd a^ainlt  Bofwell  adjudged. J 

pi.  2.  b.  L. 


Contiition^  915 

[a.  But  in  this  cafc  it  was  agreed  per  Curiam,  that  he  may.  Hob.  i^f, 
without  forfeiture  of  the  condition,  fend  him  tfi  any  plact  in  Eng-  ^^^^ 
land  to  cure  a  patient.']  wUdhlu, 


•Brownl.  67.  S.  C.  4c  S.  P. 


[3.  [But"]  if  an  apprentice  be  bound  to  amerchantj  and  the  mafter  Hob.  134. 
binds  him  withfucb  words  ut  fupra,  he  may  fend  him  over  the  feaj  E*  i^*^ 
for  this  is  his  trade,  and  incident  to  it.     This  was  fo  agreed  in  the  s!  v. 
faid  cafe.]  Browni.  67, 

[4.  If  an  annuity  be  granted  upon  condition  to  do  fervice  to  /i^S.C.&S.E. 
grantoTy  and  to  couhfel  bim  in  time  of  war  and  peace^  and  after  the 
king  warns  the  people  to  go  with  bim  into  Britany^  upon  which  the 
grantor  goes  therewith  the  king,  and  warns  the  grantee  to  go  with 
'him  &c.  If  he  refiifes,  the  condition  is  broke,  though  it  be  out  of  *  •  -* 
the  realm,  becaufe  the  word  war^  which  cannot  be  properly  within 
the  realm,  implies  as  much.     Dubitatur,  17  E.  3.  26.] 

[5,  But  if  the  condition  had  been  to  ferve  him,  and  counfel  him 
generally y  he  had  not  been  bound  to  go  with  him  out  of  the  realm, 
becaufe  of  common  right,  a  man  is  not  to  travel  out  of  the  realm. 
17  £•  3.  26.  admitted.] 

[6.  If  a  man  mortgages  land,  upon  condition  to  enter  upon  payment  L'ft.S.  ^4«« 
ff  \oL  he  may  tender  it  upon  the  landy  without  fceking  the  perfon  'J^^Vs  ihc"** 
of  the  mortgagee,  becaufe  this  is  to  be  paid  in  recompence,  in  lieu  op'nions  as 
of  the  land,     11  H.  4.  62.  b.  per  Skrecne.     19  H.  6.  50.  b.  per  ^**»«  K"*" 
Fortefcue.  Litt.  78.  Q.ixrc.]  tent.— 

Co,  Litt. 
110.  a.  in  hii  Commentary  on  the  fald  feAion  obferves,  that  Littleton  always  fcts  down  the  better 
opinion,  and  his  own  Jart,  aiiJ  that  fo  he  docj  here  \  for  at  this  day,  Coke  fays,  this  doubt  is  fettled. 
It  having  been  oftentimes  refolved,  that  feeing  the  money  is  a  fum  in  grofs,  and  coUdOeral  to  the  title 
of  the  land,  tl«r  feoffor  mud  tender  the  moi.e^  to  the  pcrfun  of  the  feoffee,  and  that  it  is  not  fufficient 
for  him  to  ftjtder  it  on  the  land.  But  if  ihc  fc  f>cc  be  out  of  the  realm  of  England,  he  is  not  bound  t9 
feck  him,  or  to  go  out  oi  the  reoJm  unto  him. 

[7.  If  a  man  releafes  all  lAs  right  in  the  landj  upon  condition  if  he  *  This  it 
pays  the  other  10/.  fuch  a  day^  tbi  releafejhall  be  void;  it  flxall  be  ^^^^"^1* 
paid  upon  the  land,  or  to  his  perfon.    *  317  E.  3.    f  '7  AfT.  2.]     be  17  E.  3. 

16. 

f  Br. Conditions,  pi.  ^03.  cites  S.  C.-«— Br.  T^ndor,  pt.  17  decs  S.  C« 

[8.  In  this  cafe  the  payment  Jhould  be  made  in  what  place  his  per* 
fin  could  he  found,     17  E.  3.  16.] 

[9.  If  a  man  makes  2i  feoffment  referving  a  rent  to  ajlrangery  and 
for  default  of  payment,  that  ft  (hall  be  lawful  for  tlie  feofor  to  re-- 
enter y  this  is  not  any  rent,  becaufe  it  cannot  be  referved  to  a  Aran- 
grr,  and  therefore  the  feoffee  ought  to  tender  the  fum  .to  the  perfon 
of  the  ftranger  where  he  may  be  found,  otherways  the  condition  is 
broke.     Litt,  80.] 

10.  Where  an  a£l  is  to  he  done  at  aplaccy  as  to  come  to  D.  and 
there  to  repair  my  Hall,  this  is  material.  Br.  Conditions,  pL  103. 
cit«s  17  Aif  J^ 


^3Cb) 


(X.  b)  At  what  Place  it  ought  to  be  perforhiea^ 

where  a  Place  is  limited. 

f  I.  TF  the  condition  of  an  obligation  be  to  appear  coram  ju/Hciarih 

^  apud  Weftmonafterium,  he  ought  to  appear  in  B.  and  not  in 

&•  R*  for  this  is  not  the  ftile  of  the  king's  bench;    Hill.  14  Jac; 

B.  R.  between  Mufgrave  and  Robinfon^  per  Curiam.] 

•  Br.  Con-      ^2,  If  3L  place  of  payment  be  iimited  hy  a  condition^  he  is  not  bound 

^.'dte!*  ^^P^y  ^  ''*  ^'^y  ^^^^^  place*    17  E.  3.  16.  f2;  b.    ♦  17  AfE  2. J 
s.  c. 

Br. Tender, pi.  17.  citrt  S. C«— — -See  (Q^b)  pi.  x.  S.  P» 


[3.  [  j/xfii]  if  a  place  be  lifaiited  by  die  condition  where  it  (hall  b^ 
•Fol.  446.  performed,  the  ♦  ff/A^  is  not  bound  to  receive  it  in  another  phce^ 

fTi^StP;  [4«  -^^  '^  ^  releafe  be  upon  condition  of  payment  of  20 1.  to  an- 
other at  D.  he  is  not  bound  to  receive  it  out  of  D.  upon  a  tender  t§ 
bis  per/on.     17  E.  3.  2.  b.  15.  b.] 

[5»  So  If  the  condition  be  to  come  to  the  releafee  at  D.  to  help  bint 
ivitb  bis  counfehy  it  is  not  performed  if  he  tenders  his  counfel  at  the 
day  at  another  place.     17  E.  3*  2.  b^] 

[6.  If  the  condition  be  to  pay  a  fmall  fum  of  money  at  fuch  a 
place>  the  obligee  is  not  bound  to  receive  it  in  another  place.  21 
E.3.45.] 

(Y»  b)  How  a  Condition  is  to  be  perjfbrmed,  where 
divers  things  are  [or  the  fame  Thing  is  at  different 
Times \  to  be  performed  in  the  DisjunSlive. 

[EleSHon.] 

AsJ.  49.    [i.  "P\Y.  tSEliz.  347.  the  condition  of  an  obligation  was,  if 
Qzwt^  ^^^  *^  obligor  brfore  Michaelmas  make  a  leafe  to  the  obligee 

iFttithoi  for  31  years,  ifJu  willajfenty  and  if  he  will  not  affent  [then]  for  at 
6.  c.  ad.  years,  then  the  obligation  ihall  be  void)  and  A.  would  not  ailent* 
the^indff'  ^  ^^^  for  21  years  ought  to  be  made  before  Michaelmas.] 

'and  the 

plaintiff* need  not  make  afiy  reqaeft,  but  the  defendant  at  hit  peril  ought  to  have  made  die  leafe  for  li 

yean  before  the  laid  feaA.  S.  C.  cited  %  Saund.  13X.  Pafch.  %%  Car.  i. 

Br.  Condt-  [2.  If  the  Condition  be  to  irfeof^^  obligee  tfI>.orS.  the  ob^ 
tions,  pi.     ligor  hath  eleftion*    18  £•  4»  17.  b.l 

fe.  C«  but  Zn  P.  does  not  appear, 

[3.  So  if  the  tondition  be  to  tnfeofl^  him  ifD*  or  S.  upon  fepte/t^ 
the  obligor  hadi  eledlion^     x8  £.  4.  17.  b.j 

[4.  The  fame  law  if  it  be  to  pay  20  /•  or  a  pint  oftvine^  upon  re* 
quell.     18  £.  4.  17.  b.J 

[5.  Th« 


Condition;  $216 

f  5i  The  fame  law  if  it'bc  U  Jhtw  roidificn  to  the  obligee  or  his  •Br.  Con^ 
touffely  upon  requeft  made  by  the  obligee.  ♦  i8  E.  4. 17.  20.  b.  ^^^^]^ 
Et  19  E.  4*  I.  it  was  repleaded.]  s.c.^'bot 

where  it  it 
thuf »  Tis.  debt  upon  obligation  with  conditiooy  that  if  the  defendant  fiewi  hit  evidence  offucb  rent  t9 
the  phiktiff^t  e&unfet,,  9r  doe$fueb  ^Ler  aB  at  be  JhaU  be  re f  mired  by  the  plainilffy  that  then,  9cz. 
and  faid,  that  the  plaintiflf  required  him  to  fhew  it  to  his  counfel  at  0.  fuch  a  day,  and  the  defendant 
was  there  all  the  di^,  and  the  plaintilF's  counfel  came  no^  j  judgment.  See.  and  it  was  agieed,  that 
when  the  condition  is  in  the  disjundive,  the  obligor  has  the  eledion  to  do  the  one  or  the  other  •  for 
the  condidon  is  in  the  advantage  of  the  obligor.  Br.  Conditions,  pi.  i6i.  cites  18  K.  4.  ^5.  S7.  ao* 
Aifd  per  Briin  and  Choke  J.  foL  17.  this  requeft  giren  to  the  plaintiff  x/orx  110/  take  aiuay  the  eUe» 
tin  from  the  defendant  but  is  only  to  limit  the  time  when  the  condition  ihaii  be  performed  j  but  yet 
Uk  eledion  Hull  remain  to  the  obligor  ficut  prius.    Ibid. 

♦[ai7] 

[6.  The  fame  law  if  it  be  to  cut  20  acres  of  meadow  or  com  upon 
requeft.    Dubitatur,  18  £.  4.  20.  b.] 

[7.  The  fame  law  if  it  be  to  go  with  me  or  my  wife  to  church  upon 
requeft.     18  E.  4.21.] 

[8.  The  fame  law  if  it  be  to  go  to  Torky  or  marry  my  daughter^  •  Sec  the 
upon  requeft  j  for  in  all  thefe  cafes  the  ♦  requeft  is  of  no  other  effe&  "^'J*  '*  ^ 
hut  to  appoint  a  time  when  the  obligor  JhaU  do  the  one  or  the  other.  ^'  "^'*' 
18E.  4.  iij 

[9*  A.  covenants  with  B.  to  difcharge  him  from  the  ward/hip  of 
his  body  at  his  age  of  4i  years^  or  before  upon  the  re^uefl  of  B. 
Quaere  which  of  them  hath  the  eleftion,  if  B4  requefts  before  2i. 
D.  I,  2.  Mai  108.  32.] 

[10.  If  I  am  obliged  in  10 1.  to  pay  5/.  atthefeafl  of  P.  next&c* 
tr  before^  at  the  requeft  of  the  obligee^  the  obligor  hath  given  his 
Confent^  that  the  obligee  (hall  have  the  election  in  this  cafe.  D. 
I)  2.  Ma.  108.  32.] 

[II.  But  otherwife  it  is,  if  the  words  are  retrorfum^  as  if  the  d.  io».b. 
condition  be  to  pav  5 1.  before  the  feaft  of  P.  at  the  requeft  of  the  pi-  32- ^-C. 
obligee,  or  at  the  leaft  of  P.  there  the  obligor  hath  the  eleftion.  D.  ^""P  V^^^ 

^  -Kit  Q  -%  th*titfecmt 

1,2.   Ma.    108.   32.  J  the  obligor 

fi2.  D.  20  Eliz.  361.  9.  Windfor,  ^^7rfj/W  of  land  for  60 1.  has  the  elec« 
by  another  indenture^  covenants  to  make  back  to  the  bargainor  and  '*®"" 
his  heirs,  fuch  affurance  as  the  counfel  of  the  bargainor  JhaU  devijcy 
within  one  year  after^  provided  that  if  the  vendee  makec  default  in 
the  aiTurance,  then  if  be  does  not  pay  500  /.  to  t  'h  vendor^  that  he 
fiioUfiandfetfed  to  the  ufe  of  the  vendor  \  the  vendor  does  not  tender 
an  afTurance^  and  the  500 1.  is  not  paid  \  per  Curiam  the  vendee 
hath  a  right  to  the  land,  becaufe  it  was  the  folly  of  the  vendor, 
that  no  aiTurance  was  devifed  and  notified  to  the  vendee,  and  there<* 
fore  there  was  no  default  in  the  vendee.] 

13.  Debt  upon  an  obligation  to  tay  20/.  or  20  bales  ofwool^  and 
he  demanded  ^he  20 1.  And  per  rigot  and  Brian,  before  the  day  of 
payment  the  obligor  has  eleftion  to  tender  which  of  them  he  will, 
but  after  day  of  payment,  and  no  tender  made,  there  is  election  irf 
the  obligee  or  grantee  to  demand  which  of  them  he  will;  but  wv.'tt 
a  man  is  bound  to  pay  10 1.  at  Eafter,  or  10 1.  at  Michaelmas,  he 
has  eleSion  to  pay  at  the  one  day  or  the  other.  Br.  Dette,  pU 
159.  cites  13  £.4.  4. 

Vol.  V.  R  14.  Th« 


«i7  ^TonBftioii. 

14.  The  tertatof  ^tvifid  a  h""/'  to  W.  S.   upm  cmdi'lion  that  he 
fee  my  mother  wfllfrovliied  far  during  her  life,  or  give  her  1.0 1.  &e. 
Tlie  jury  fcurd  that  the  mather  lived  with  S.  far  a  years,  and  that 
(he  was  well  provided  for  durjjig  fjch  time,  but  that  afteryjar^i  flit 
vjent  from  h'sm^  and  then  was  not  provided  for,  and  that  (he  re- 
quelled  the  20 1.  but  S,   refufed.     The  whole  court  held  that  5. 
had  his  eleSIion  either  to  pay  her  the  20  /.  or  ts  prsvide  otherviife  far 
her ;  and  Aat  by  having  futFered  her  to  dwell  with  him  2  years,  he 
had  made  his  eledUon,  and  it  was;  her  folly  to  leave  him,  for  now  he 
is  rot  obliged  to  pay  the  20I.   &C.     But  had  the  jury  found  that  he 
had  turn'd  her  away  after  the  2   years,  he  muft  pay  the  20 1. 
.  .  Palm.  76.  Hill.  17  Jac.  B.  R.  Shaw's  cafe. 
I    210  J        J  J    Uebt  upon  obligation,  the  condition  was,  that  (/  he  paid  t» 
*i,°"s  C?"  ■'•  <"■  hit  heirs  annualfy  iz  L  at  Midfuimner,  or  Chrijimas,  or  paid 
Thejii'jei   tohimorhiiheirsatanyafthefaidfeajlsj^ol.  then  &c.     Upon  dc- 
■[fi[«         murrer  it  was  objefted  that  defendant  had  eleftion  at  any  time  to 
ifttrwirdj"  P^y  ^^^  '•''■  °^  1501.  and  fci  no  breach  fo  long  as  beliveth;  but 
k  wti  id-     per  tot.  Cur.  the  obligation  is  forfeited.     It  is  triie  he  hath  eleif^ion 
judttd  fu(     (Q  pay  the  one  or  the  other  i  but  for  as  much  as  he  hath  not  al- 
^^pUo-    .ij,jggj  payment  of  the  I2  I.  or  the  150!.  the  bond  is  forfeited,  and 
judgment  for  the  plaintiff.     Cro.  J.  594.  pi.  15.  Mich.  18  Jac. 
B   R.     Abbot  V.  Rockwood. 
Sid.  17.  pi.        16.  Debt  oil  bond  conditioned,  that  if  a  fliip  at  fea,  er  the  ge^dt 
I.  boamcT.  therein,  or  the  obligoY  returned  fafc,  then  to  pay  Jo  muih  money. 
*''""■"'■  The  defendant  pleaded  that  the  obligor  died  bifare  he  returned^  and 
C.  B.  ihe"    tbe  plaintiff  demurred  ;  for  the  money  was  to  be  paid  upon  3  con- 
S.C.buiii  tingents,  the  return  of  the  ihip,  or  of  the  goods,  or  of  the  obligor, 
&»"n      which  being  all,  the  law  [applies  thefe  wards,  viz.   (uhi^-h  Jhall  frjl 
wlitthlr       happen)  and  fo  the  money  is  to  be  paid  at  fuch  contingent  which 
tuchalnnd  firfV  haf^cns  and  forecbliss  the  ele>^ion  of  the  obligor,  and  gives  it 
^  "'""""^    <o  the  cbligee  to  take  his  action  upon  the  contingent  firft  happening  j 
htidihicit  rff^'l^cd,  and  judgment  for  the  plaiiiiitt.     Lev,  54.  Hill,   13&  14 
Cjr.2.  B.  R.     Sayerv.  Glean. 

-17.  Debt  upon  bond  for  40 1.  condition'd  that  if  the  defendant 
Jho'Jd  work  out  40/.  at  the  vfital  prices  in  packing  &c.  when  tht 
plaintiff fl)ould  have  occofton  ttfc.  la  employ  him,  or  otberwifc  fliall pay 
'the  40  /.  then  the  bond  to  be  void.  'I'he  defendant  pleads  that  he 
was  always  itudy  to  have  worked  out  the  40/.  but  that  the  plaintiff 
never  etnplcy'd  him.  But  upon  demurrer  the  plea  was  held  ill,  bu- 
Caufc  the  defendant  did  not  aver  that  the  plaintiff  had  any  occalion 
to  make  ufe  of  him,  and  for  that  it  was  in  the  cletStion  of  the  plain-* 
tiff  cither  to  have  the  work  or  money,  and  that  by  not  employing 
him,  but  briiigiiig  an  action  for  the  money,  he  has  determined  his 
ek-ccion  to  have  the  money,  and  judgment  accordingly  for  the  plain- 
tiff.    2  Mod.  304.  Pafch.  30  Car.  2.  C.  B.  Wright  v.  Bull. 

18.  If  A.  o^,liges  bimfdf  t,  pay  to  B.  10/.  orf  much  as  J.  S, 
Jl.-ait  afpnint,  if  y.  S.  will  not  appoint  any  fum  to  be  paid,  A.  Qiall 
fay  tht-  lol.  per  Powcl  J.    Lut.  694.  Triii.  9  W,  3. 

(Y.  b.  2) 


(Ztoniiition#  fli8 

•(Y*  b.  i)     Condition  Copulative.     What  is ;  and 

how  to  be  performed^ 

«• 

I.  TF  I  am  bound  to  J.  N.  in  40 1.  upon  condition  to  infeoffhm  h' 
^  fore  Chrijfmas^  and  that  then  the  obligation  fliall  be  voidj  and 
that  if  he  does  not  tnfeoff  him  ice.  if  he  pays  him  10/.  at  Eafier  then 
next  &c.  that  then  the  obligation  fliall  be  void  ;  if  I  do  not  infeofF 
him  at  Chriftmas  my  obligation  is  forfeited,  which  cannot  be  faved 
by  the  payment  afterwvds,  for  that  which  is  once  forfeited  cannot 
he  faved  afterwards^  per  Brudnel,  which  Brooke  in  a  manner 
afTirmed.     Br.  Conditions,  pL  66.  cites  14  H.  8.  15. 

2.  Otkerwife  it  isj  as  it  feems,  if  the  condition  had  been  in  the 
diijunSfive  and  net  in  the  copulative  as  before  ',  but  Brooke  makes 
a  quxre  of  the  firft  cafe,  becaufe  he  fays  it  feems  to  him,  that  a 
man  may  make  feveral  defeafances  of  one  and  the  fame  obligation^ 
and  if  any  of  thofe  be  obferved  it  is  fufficient*     Ibid. 

3.  If  a  man  mortgages  his  land  to  W.  N,  upon  condition,  that  if 
%he  mortgagee  and  y.  S,  repays  100/.  by  fuch  a  day^  that  he  fliall 
re-enter^  and  he  dies  before  the  day^  but  /.  5.  fays  by  the  day^  the  I  ^^9  J 
condition  is  perfotmed^  and  this  by  reafon  of  the  death  of  the  mort- 
gagor, notwithftanding  that  the  payment  was  in  the  copulative ; 

and  e  contra  if  it  was  not  in  the  cafe  of  death*  Br«  Conditions,  ph 
190.  cites  30  H*  8. 

44  Debt  upon  bond  conditioned^  that  the  plaintifffljould  enjoy  fuch 
lands  until  the  full  age  of  f*  S,  and  if  %  S,  within  one  month  after 
his  full  age^  make  an  ajfurance  of  the  faid  lands  to  the  plaintiff  the 
Migecy  that  then  ice*  The  defendant  pleaded^  that  y  S.  is  not  yet 
of  full  age  I  but  becaufe  he  did  not  anfwer  whether  he  had  enjoyed  it 
in  the  mean  time^  and  the  condition  is  in  the  copulative,  it  was  ad* 
judg'd  for  the  plaintiff.  Cro.  £*  870.  pi.  4.  Hill.  44  Eliz.  B.  R* 
Waller  Vi  Croot* 

5.  The  defendant  covenanted,  that  he  or  his  [on  R,  or  either  of 
them^Jhall  work  with  the  plaintiff'  in  grinding  and  polifljing  cfglajfe:^ 
paying  to  each  of  them  fo  much^  and  in  an  action  of  covenant  brought 
he  affigned  the  breach^  that  he  had  required  R*  the  jcih  to  wcrk^  and 
tendered  him  fo  much^  &c.  After  verdi<9:  it  was  moved  in  arreft, 
that  the  declaration  was  of  a  requeft  to  R.  only,  who  is  a  ftranger 
to  tjjie  covenant,  and  no  notice  given  to  the  covenantor  himfclf, 
and  the  covenant  is  in  the  disjunctive  (or)  and  the  words  (either  of 
them)  is  the  fame  as  (one  of  them ;)  but  Glyn  Ch.  J.  faid,  that  the 
.word  (either)  by  our  books,  may  be  taken  conjunftive  or  dif- 
junftive,  and  often  has  reference  to  more  than  two,  and  that  the 
words  (each  of  them)  would  have  been  more  proper  here  \  and  fo  it 
feems  that  the  adtion  is  well  brought,  and  that  the  plaintiff  had  his 
eleftion;  and  judgment  for  him.  2  Sid.  107.  Mich.  1658,  B.  R. 
Neale  v.  Reeve. 


R  2  •  (Z.  b)  K(m 


£if  CotfDitten. 

r^-A^in  (Z.  b)  Udw  a  Condition  is  to  be  performed,  where 
''o»-447-      feveral  Things  arc  to  be  performed  in  the  DiJ}- 

junSiive.      In  what  Cafes  he  ought  to  make  a 

Tender  [or  Reque/i.] 

[Eleftion.] 

Cro.E.io6.  t'*  T^  ^^  condition  of  an  obligee  be,  that  //'the  obligor  deliver$ 
p).  1.  S.C.'  **•  cirtain  obligations  to  the  obligee  before  fuch  a  day  to  bi  can^ 
adjornatur  celled^  or  clfc  if  he  feal  a  deed  or  releafe  'of  all  aifions  which  the 
7^7"  pi"*,'  obligee  Jhall  caufe  to  be  made  by  the  advice  of  his  coutifely  andjhallde" 
HiH*  39  liver  it  to  the  obligor  to  befealed  before  the  day  aforelaid,  &c.  In  this 
llix.  s.  c.  cafe  both  are  in  the  eledlion  of  the  obligor ;  for  if  the  obligee  does 
Vf.  Pop^  not  deliver  to  him  any  releafe  to  be  fealed  by  him,  he  is  not  bound^ 
ham  e  con-  to  deliver  the  obligations,  for  both  are  only  in  his  power.  H.  38. 
tra,  *ho  El.  B.  R.  between  Greningham  and  Ewer  \  and  H,  39.  El,  ad- 
.J^^.*^^^^'^  judged  per  Curiam,  contra  Popham.] 

abfulute  difo  ^ 

jUcAlve  condit'oii^.rhat  the  obligor  (hovld  do  the  ore  thing  or  the  other,  then  the  election  would  be  t» 
the  cbl'-gor  ablulurcly ;  ard  il  the  obl'gee  difkbles  hlmfelf  to  pcrfotm  the  one  part,  the  Uw  fhall  dii'- 
char^c  him  of  tlie  oth?r }  but  here  it  is  only  a  conditional  eledlion,  v/z.  if  the  obligee  will  devife  anr 
acquittance;  and  if  he  wili  not  devife  it,  he  is  abfolutely  obliged  to  deliver  the  obligations  Mo. 

395.  pi.  5x5.  Gramminham  v  Ewrr,  S.  C.  fays  it  was  refolved  that  the  fuit  part  of  this  condition 
made  a  condition  clearly,  and  the  fecond  gave  a  diijundiive  eleAion  to  the  oblignr  upon  a  contingency 
precedent,  viz.  upon  devife  uf  an  acquittance  by  the  counfel  of  the  obligee  before  the  djiy  aforefaid} 
but  though  there  be  not  any  fuch  devife,  yet  the  obligor  muft  ferform  the  firft  part  of  the  condition  ; 
and  if  fuch  acqu'tt:<nce  be  dcvifrd,  then  the  olligcr  has  ele^ion  to  perform  whivh  he  pleafe ;  but  thift 
is  no  difcharge  of  both  for  want  of  an  acquittance  dcviied  by  the  obligee's  counfel.  ■  Gouldfe, 

942.  pi.  55*  S.  C.  Gnwdy  held  the  obligation  void,  becaufe  an  acquittance  not  Being  tendered  by  the 
obligeei  he  has  taken  away  the  eleftion  trom  him  whereof  he  (half  not  ralce  advantage,  but  Popham 
and  Fenncr  e  contra  ;  for  the  e]t6ion  is  not  in  the  party,  the  making  of  the  acquittance  reftingin  the 
will  of  the  obligee,  and  P)  the  obi  gor  ha»  no  eledlion.  •— -Poph.  98.  Grinningham  v.  the  execu- 
tors of  Heydoni  8.  C.  but  is  only  Hated  there.  ■  S.  C.  cited  2  Mod.  201.  3  Mod.  a  '4.  Arg. 
cites  S.  C.  as  adjudged  tliat  the  d.:fendant  had  election  to  deliver  pr  releafe  as  the  plaintiff  (hould  de« 
vile,  which  If  he  will  not  do  tlie  de.endanC  is  d  icharged  by  the  plaintift"'s  neglect ;  for  the  defendant 
being  at  his  choice  to  per.orm  tl  e  one  or  the  other  it  is  not  tcafonab  e  that  the  plaintiftfliould  compel 
him  to  perform  one  thing  only.      ■  %  Mod .  203*  S.  C<  cited  per  Cur.  and  held  to  be  iMr. 
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Mo.  395,         [2.  In  this  cafe  If  the  obligee  had  delivered  to  him  a  releafe  to  be 

2x.&*8.V!  ^^^^  ^y  ^^^">  }^^^  ^^  ought  to  have  had  his  ele^ion  either  to  deft* 
jidmitted  p.r  ver  the  obligations  to  be  cancelled^  or  to  feal  the  releafe,  H.  3?  EL 
Cur— Cro.  B.  R,  per  Popham,] 

Jc.  396.pl.  1. 

^.  C.  &  539.  pi.  X.  S.C.  and  S,P.  admitted. 

^r'^'^nd'  ^^'  ^^  *^  '^^  condition  of  an  obligation  be  to  deliver  to  the  o^- 
^539' Vl*.V  *'6^^  ^H^^  obligations  before  fuch  a  day^  or  to  pay  him  loL  if  he  re* 
:>fc.  but  I  que/is  /V;  if  he  does  not  requeft  the  10/.  the  obHgor  ought  to  de- 
d.>  not  oh-  liver  the  obligations,  for  he  hath  no  eIe6Kon  till  requeft  made ;  but 
'''"  B^t  *^^^  requeft  made,  he  hath  eledion  which  of  them  be  wiU  do. 
ibid.  Pop.    Hill.  38  EL  .B.  R,  per  Popham. J- 

h'm  ftio, 

that  if  the  condition  had  b^en,  that  he  fhouM  deliver  the  obligation,  or  ftoitld  make  an  'tcquittance 
before  Mich,  if  the  plaintiff  ihould  rcq..iie  it,  it  had  been  clear  that  he  ought  to  deliver  the  obliga* 
t  ons,  un  e:»  fe.ie  okl  tee  requi:cd  an  acquittance.  But  (JawJy  faid,  that  thcrt  is  great  diHaence  b«- 
^Acen  liic  w^K^  |  ^nd  (^^^91^  it  was  ad^od^cd  for  tbe  dclba^aac 
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4.  Condition  of  a  bond  was,  to  pay  to  S,  2Q  k'tne^  or  30/.  within  Lc.69.  pU 
a  month  after  the  death  of  his  mother^  at  elt^ion  of  S.     The  ob-  92.  Baflct 
ligcc  makes  no  ele^ion  in  the  time.     Per  tot.  Cur.  election  muft  ^  c*"^*d 
be  made  within  the  month,  and  convenient  time  allowed  for  the  ^i^  ^^ 
provifion  of  one  of  the  things.     Mo.  241.  pL  377*  Mi^h.  29  Ellz.  wosciearif 

Kerne's  cafe.  tL?lhc**'* 

5.  And  per  Windham  J.  if  the  condition  be  to  pay  ao  /•  in  gold  or  J^^iiff 
infUver  fuch  a  day^  at  the  eleSlion  of  obligee,  the  obligor  is  not  mould  be 
bound  to  provide  both  \  but  Anderfon  and  Periam  J.  thought,  in  ^^'^'^''^ 
fuch  cafe,    that  after  the  day  the  bond  might  be  fu'd,    and  the  pK**^.  she?/ 
obligor  diould  pay  the  20  /•  be  it  in  gold  or  in  filver,  becaufe  it  herd  v. 
was  parcel  of  the  obligation  \   but  it  feems   to  be  other  wife  of  a  Ke'^«>S.C. 
thing  collateral  which  is  not  parcel.    Mo.  241.  in  Kerne's  cafe,       gji^^e*' 

deicndanc. 
■ '  But  where  the  condition  was  to  pay  the  obligee  20  IcTne,  or  ^-'Z.  fpch  a  day,  at  tbi  them  eUc* 
tkn  of  the  obligee^  the  court  agreed,  that  the  obiigor  ought  to  tender  b,'>th  at  the  day  appoiotedy  the 
fO>rds  being,  at  the  then  cJelUon^  for  the  word  (then)  ihall  be  referred  to  the  day  of  payment.  But 
had  the  word  (then)  been  left  out  it  h^d  been  otherwlfe.  Mo*  246.  pi.  3S7.  Mich.  29  Elis*  C.  B« 
Anon.-  Le.  68.  pi.  88.  Fordlcy's  cafe,  S.  C.  adjudged  dearly.— ——Lc.  70.  pi.  91.  S.  C^ 

'^.  P.  by  Windham  J.  but  if  the  obligee  docs  not  make  bis  eledti'  n  before  the  day,  yet  t]M  duty  le- 
ns payable)  for  the  thing  to  be  paid  is  parcel  of  the  penalty  ;  (juod  fuit  conceflUm. 


mains 


6.  Bond  conditioned  to  fettle  on  obligee  within  6  monthsy  as  ohli-  Mod.»<4» 

'•'      "^  -  BafTet  V. 


C» 


gee^s  counfel  Jhould  advife^  an  annuity  of%o  L  per  annum  during  his  iife-i  p^]|.*[  g' 
dt  elfe  to  pay  him  within  6  months  300  /.     The  defendant  pleaded^  that  adjudged 
the  obligee  had  not  tendered  any  grant  of  an  annuity  within  the  6  months.  n»fi  ^^  P*» 
The  whole  court  held  the  plea  good,  becaufe  the  defendant  had  the  ^°^t^"'' 
benefit  of  eledtion,  and  the  plaintifF  not  making  the  requeft  within  windham. 
the  6  months,  had  difpenfed  with  one  part  of  the  condition,  and  — Frerm. 
the  law  had  difcharged  the  defendant  of  the  other  part  5  and  judg-  ^^^^^  "^* 
ment  was  given  for  the  defendant.     2  Mod.  200.  Hill.  28  and  29  s.c.fayt 
Car.  2.  C.  B.  Bafl^et  v.  Bafket.  the  court 

inclined, 
that  this  being  a  disjundive  condition,  and  one  part  being  impofTiblc  by  the  obligee*s  defiiult,  the  chw 
ligor  was  excufed  from  performing  the  other,  becaufe  he  has  ele^ion  which  he  will  perform,  and  the 
benefit  thereof  (hall  not  be  taken  away  by  the  obligee^i  own  u^  and  it  plainly  appears  ihat  the  300 1* 
is  by  way  of  penalty,  it  being  twi^e  the  value  of  the  annuity*    . 


(Z.  b.  2)    Where  it  is  to  do  one  of  two  Things  ;  [  ^^O 
.  and  Pleadings  in  copulative  or  disj unlive  Condi-* 
tions. 

I»  TN  trefpafs  the  defendant  faid^  that  hisfranktenement\  the  plain^^ 
^^ffj^i^  ihat  he  was  feifed  infee^  and  infeoffed  the  defendant  in 
fee^  upon  condition  to  fay  mafs  ana  dirge^  ana  ring  the  hells  to  it  fuch 
a  day  quolibet  anno  pro  anima,  J.  N.  5c,  and  becaufe  he  did  not  ring 
nor  Jay  mafs  he  re-entred^  and  was  feifed  till  the  defeAdant  did  the 
trelpafs.  The  defendant  faid  that  he  had  performed  all  as  he  oughf^ 
and  (hewed  how.  And  the  plaintijffaid  that  he  did  not  fay  rnafs^ 
and  the  other  e  contra ;  and  after  he  amended  his  paper,  and  (aid 
tliat  be  did  not  ring  to  the  dirge^  and  good  \  for  the  ijfue  JhaJl  be 
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upon  one  poinfonly ;  for  the  condition  is  a,  copulative^  .  Contra  upon 
a  disjunctive^  for  there  the  feoffee  has  ele^ion.  Contra  upon  a  co- 
pulative.    Br.  Conditions,  pi.  95.  cites  38  H.  6.  26. 

2.  Debt  upon  bond,  conditioned,  that  whereas  certain  perfons  he^ 
came  bound  to  the  earl  of  Holland  in  %  Jcveral  bonds^  which  were  af» 

Jigned  to  the  defendant  to  his  own  ufe  \  Now  //  was  agreed  that  he 
Jhould  ajfign  them  to  the  plaintiff  to  his  own  ufe^  and  the  defendant  co^ 
venantecUthat  the  money  Jhould  be  paid  on  the  fever al  days' mentioned  in 
the  bonds^  or  within  8  days  after ;  the  breach  ajjigned  wasy  that  50/. 
fay  able  on  the  \Jl  day  of  March  was  not  paid^  and  found  for  the 
plaintiff;  but  it  being  moved  that  the  replication  was  infufiicient, 
becaufe  //  might  be  paid  within  the  8  days^  and  alfo  that  the  condi-  « 
tion  v/as  for  maintenance,  and  fo  the  bond  \oid,  and  judgment  was 
flayed.     All.  60.  Pafch.  24  Car.  B.  R.     Hodfon  v.  Ingram. 

3.  Where  a  condition  is  in  the  disjunctive,  and  one  part  of  it  it 
falftficd  (as  in  the  principal  cafe  it  was  by  defendant's  demurrer)  the 
plaintiff  muft  have  judgment,  and  it  was  given  accordingly.  8  Mod, 
349,  Pafch,  II  Geo.  i,     Griffith's  cafe. 

(A,  c)    DifablHty  [to  perform  the  Condition,  and 
what  (hall  be  faid  a  difabling  himfclf.] 

[l.  TF  a  man  promifes  to  perform  an  awards  which  is,  that  he 
■*  fliall  deliver  up  a  certain  obligation  to  the  other,  in  which  iho 
other  is  bound  to  him,  without  limiting  any  time  when  it-  fh^ll  be 
performed;  if  he  brings  an  action  of  debt  upon  the  obligation^  and  re^ 
covers^  and  after  delivers  up  the  obligation,  yet  it  is  not  any  per* 
formance  of  the  condition,  but  is  broke,  becaufe  he  ought  to  de- 
liver it  up  as  it  was  at  the  time  of  the  award  made;  for  the  recovery 
in  the  mean  time  is  a  deceit,  and  a  difability  of  itfcif  by  his  own  adt 
fo  perform  it.  Trin.  I5jac.  B.  R.  between  Nicklas  and  Thomas 
adjudged.] 

[2,  If  the  feoffee  upon  condition  to  re-infeoff  the  feoffor  infeoffa 
Jlranger  upon  condition  to  perform  the  corifiition,  yet  the  condition 
is  broke,  becaufe  the  feoffee  hath  difabled  hinifelf  to  do  it.    38  Afl', 
r  222  ]  7'P^'''^Qwbray.3 

-Br.  Con-  [3*  If  there  be  feofFee  upon  condition  to  re^infoff^  or  to  infeoffa 
ditions,  pi.  Jlranger^  and  after  another  recovers  the  A/«^againft  him  by  default^ 
s'c  *^T  y^^^^^l  execution  fued  the  condition  is  not  broke,  for  before  execu- 
ii-ss/th-tif  tion  he  is  not  difabled,  for  perhaps  he  will  never  fue  execution, 
tic  fecffcc  and  \(  he  fues  execution  after  he  has  made  the  feoffment  according  to 
fufjcrs  a  re-  ^^^  condition,  the  feoffor  may  re-enter,  for  die  condition  broke, 
gai'vflt'hiro    *44  AfT,  26.  Curia,  f  44 Ed.  3.  9.  b.] 

ana  will  not 

plead  in  bar  the  feoffor  may  re-enter  j  for  thereby  the  feoffee  has  difabled  himfelf  to  make  a  le-fcofF- 

xnrnt. 

f  Br«  CQn4itioiU9  pK  26.  cites  44  B.  3.  8.  S.  C.  and  the  feoffor  may  enter  upon  the  feoffee ;  for 
tht.  .«.  !•  -e  .  ailablcd  himfelf  by  Hiffcrinp  the  falfe  lecovcr^',  and  cip.cialiy  if  execution  on  the  rc- 
covciy  had  been  fied  agalnft  the  feoffee,  the  feoffor  has  good  caufc  of  entry  ;  contra  if  it  was  upon 
go'  (i  r  tic  Tpf!  by  o  ^=nary  writ.— — Fitxh.  Entre  congeahle,  pi.  33.  cites Va^ch.  44  E.  3.  8.  S.  C, 
y  ■  ■  |f  facll  ftoAee  fuilert  a  recovery  by  default  ujfcn  a  feigned  title ^  the  f«orfbr  may  re-en^  for 
ch:i  oaabilicy  bcivn  execucion  fucd.    Co.  LiU.  zzz.  u.  ciie«  b.  C.  ^^ 

[+^  If 


["4.  If  the  feoffee  upon  condition  to  re-^tnfeojf  &c.  grants  a  rent-  •  Br.Con- 
tharge  out  of  the  land  j  this  is  a  forfeiture  of  the  condition,  becaufe  **!"o"*»*'7« 
he  is  difdbled  to  make  a  feoffment  of  the  land  as  it  was  at  the  firft  &  s.  p.  ani 
feoffment.     *  44  Aff.  26.  f  44E.  3.  9.  b.  per  Pearfey ;  and  if  the  ^o  »^hc  be 
feoffor  (hould  accept  the  re-feoffment,  he  fhould  be  fubjeft  to  the  ^^""tV  &c 

charge.]  for  by  Ihofe 

^dtz  hs  has 
difabled  himfd/  to  make  a  re-^eofTinent^  and  fays  that  Littleton  in  his  book.  Title  Ei^ates,  rs  ac» 
Cordingly. 

f  Br.  Conditions,  pi.  16.  cites  S.  C.  &  S.  P.  that  if  the  feoffee  charges  the  land  the  Feoffor  maf 
re-enter.— —^Fitzh.  Entre  rongeable,  p!.  33-  cites  44  E.  3.  8.  S.  C.  -In  fuch  c.ifc  the  feoffor 

may  enter,  and  fo  defeat  the  charge.     Latt.  S.  3^^.  ■  Co.  Litt.  %i%.  a.  fays  it  i«  to  be  umier- 

ilood,  that  the  grant  of  the  rent  cnar3;e  is  a  prcfsnc  difabiiity ;  and  therefore  though  the  grantee 
brings  a  writ  of  annuity'i  and  fo  dfch-irgrs  the  land  of  it  ab  initio,  yet  the  cafe  of  entry  being  once 
given  by  rhe  a6tof  the  feoft'ce,  tiie  feoffor  m.iy  re-enter}  and  that  fo  it  is  if  the  rcnt-charj/e  wai 
granted  for  life,  and  the  grantee  had  aied  before  any  day  of  payment,  yet  .the  ftoff 'r  may  re-enter. 

Where  a  man  is  bound  of  covenants  re  litfeeff  y*  N*  of  the  manor  of  D.  and  after  grants  a  rtnt* 
fhargc  out  ef  ity  and  makes  the  feoffment,  the  bond  is  not  forfeited  ;  per  Kcble  and  FaiifaXy  to  wbic^ 
tbejuflicesm  a  manner  agreed.     Br.  Conditions,  pi.  126.  cites  3  H.  7.  Z4. 

5.  In  debt^  a  man  was  bound  in  lOol.  to  appropriate  the  advow-^' 
Jon  of  D,  to  the  houfe  of  C.  by  fuch  a  day  at  the  cofts  and  charges  of 

the  obligor^  and  a  penfion  was  afligncd  out  of  it  after;  and  after  this 
the  obligor  appropriated  it^  and  per  Keble  and  Fairfax  J.  the 
obligation  is  not  forfeited,  Br.  Conditions,  pi.  126.  cites  3  H, 
7.   14.  ^ 

6.  A  tenant  in  dower  of  land  where  trees  were  growing,  which 
it  was  lawful  for  her  to  cut,  covenants  with  B.  (tne  revcrfioner) 
that  //  Jhoutd  be  lawful  for  B.  every  year  to  cut  20  trees,  A .  dcftroys 
and  cuts  all  the  wood ;  this  is  a  breach.     Mo.  18.  pi-  65. 

7.  If  I  give  licence  to  take  a  deer  in  my  park  every  year^  I  cannot 
difpark  my  paf-k  j  otherwifc  if  I  give  licence  to  hunt  oiily  j  per  Dyer.  * 
Mo.  19.  pi.  65. 

8.  Leffor  covenants  that  if  leffee  furrender  the  old  Icafe  at  any  ^®- 45*- p'^ 
time  during  his  life,  he  will  make  a  neiu  leaf  for  a  greater  number  j  j§tSt'on* 
of  years.     Leffor  grants  the  reverfon  over,  Iciiee  need  not  now  fur-  bond  for 
render  his  leafe,  but  may  bring  covenant,  becaufe  the  leflbr  has  dif-  P«f^^* 
abled  himfelf.     5  Rep.  20.  b.  Pafch.  38  Eliz.  B.  R.     Sir  Anthony  ''J^^^^^^^ 
Mayne  v.  Scott.  c."'b.  and 

affirmed  in 
B.  R.        ■     2  And.  i8.  pi.  la.  S.C.  and  the  court  held  the  bond  forfe'ted.— .— Cro.  E.  4  .0.  pl.  17. 
Scot  V.  Mayne,  S.  C.  in  C.  B.  adjudged  and  affirmed  in  error  in  B   R.  Cro.   £.  479.    pi.  il. 

S.  C.  refolved  by  all  the  iuftices  without  any  great  argument,  th  t  the  defendant  having  difabiea  him- 
felf by  this  fine  to  make  the  Icale  according  to  the  covenant,  and  becaufe  the  plaintiff  is  not  tj  make 
the  furrender  but  with  an  intent  to  have  a  new  leafe,  which,  now  he  cannot  have,  it  vv.iuld  be  in  v.im 
for  him  to  ofler  his  furrender,  but  the  covenant  is  broken  of  itfelf,  and  fo  the  judgment  wat  afiiri.i'd* 
— Poph.  IC9.  S.  C.  and  judgment  affirmed.— Jenk  256.  pi.  49*  J>.  C.  adjudg'd,.and  ailian'd  in  error. 

*— S.  C  cited  2  RoU.  Rep.  347,  348. — S.  C.  cited  Raym.  36. — S.C.  cited  Hard.  »  ^S;. And 

6ippofe  it  be  but  a  term  to  begin  at  a  day  to  comiy  yet  by  this  the  obligation  is  forfeited,  b^ciufe  the 
obligor  has  thereby  d.(abled  himleJf  to  perform  the  condition  in  fuch  4  pUgUt  as  he  mi^hc  t.ave  djae 
it  when  the  obligation  wa«  made.  Foph.  zio.  pi.  6.  Mich.  38  ^  39  £liz.  per  Cur.  in  caie  of  cot  v. 
Mair.y. 

« 

9.  If  a  man  grant  an  advowfon  upon  condition  that  the  grantee 
flwill  regrant  the  fame  to  the  grantor  m  tail,  in  this  cafe  if  the  church 
beconu  void  before  the  regrant^  or  before  any  requeit  made  by  the 
grantor^  he  may  take  advantage  of  the  condition  i  becaufe  v\   ad'- 
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Condition,  224. 

1 

(B.  c)  How  to  be  performed ;  [or  rather,  in  what  C^^ 
Cafes  it  cannot  be  performed  by  reafon  of  the]     *"*** 
, Obligor,  [or  Feoffee  being]  difabled.     [TAougi 
re^enabled  afterwards.'] 

[i.  TF  a  day  be  limit ei  to  perform  a  condition,  if  the  obligor  cnce 
^  difabUs  hlmfelf  to  perform  it,  though  he  be  enabled  again  be» 
fore  the  dajy  vet  the  condition  is  broke.     21  Ei  4.  55.  J 

[2.  ^j  if  the  condition  be /o  infeoff  before  Michaelmas  \  if  before  S.P*s  ^ 
the  feaft  he  infeoffs  anothery  though  he  after  re-^purchafes^  yet  he  s'c?'dtD4 
cannot  perform  the  condition.    21  £.4.  55«j  perCur.* 

32  E.  3. 
^Tit  Bar.  264.  becaufe  he  was  once  di(abfed  to  make  the  feoffineab 


[3.  So  where  no  time  is  limted^  if  the  obligor  once  diiables  him*  S.  P. 
fclf,  he  is  perpetuaUy  dilabled.    21  E.  4.  54,  b.]  2mWi'5 

the  p^rtiei^ 
but  the  time  is  appointed  by  the  law.    Co.  Litt.  421  b«         »  ■$#  P.  by  Feimer  J.  and  the  court  ac« 
cordingly.    Bulft.  117.  Pafch.  9  Jac.  Ason. 

[4.  As  if  the  condition  be,  that  J.  fiall  fuffer  B.  to  recover  in  a 
formedon  brought  by  B.  againft  A.  and  that  then  £.  Jhall  infeoff  A^ 
if  B.  be  nonfuii  in  this  formedon,  he  hath  diiabled  himfelf  to  recover 
and  make  the  feoffment.     21  E.  4.  55.] 

[5.  \f feoffee  upon  condition  to  infeoff  another  infers  ajiranger^  Utt.S.|j^ 
this  is  a  forfeiture,  becaufe  he  hadi  difabled  himfelf.     19  H,  6.^^^^^j, 

34<  b.]  ifthefa|fli» 

makes  a 
leafe  for  life..*— «Co«  Litt.  220.  b.  22T.  a.     ■     .If  a  man  is  bound  to  InfcofT  B.  by  a  day,  md  |ie  in* 
Uxifh  C.  who  infieoffs  B.  by  the  day,  yet  he  has  forfeited  the  obligation,  for  lie  ought  to  have  done  i( 
himfelf  3  per  Keblo.     Br*  Conditions,  pi.  127.  cites  4  H»  7.  3*  .  ^ 

6..  In  debt,  A.  was  bound  to  B.  by  obligation  in  lool.  upon  con- 
dition that  if  the  faid  A.  after  the  death  of  his  fatber<^  and  within  3 
months  aftery  made  fufficient  ejiate  infuch  land  to  afenuy  that  then 
&c.  Per  Fifher  J.  if  the  baron  after  the  marriage  bad  leafed  tbi 
lands  to  ajlranger  for  one  monthy  remainder  to  the  feme  in  fee ;  this 
had  been  a  good  performance  of  the  condition.  Quaere  inde,  tamen 
non  negatur.    Br.  Conditions,  pL  127.  cites  4H.  7.  3. 

7.  liz feoffment  IS  made  by  A.  to  B.  upon  condition  to  infeoff  J.  Co.Ljtt. 
S,  before  a  certain  dayy  and  B.  before  the  day  is  profeffed  a  monk.  »^5'^'^*P- 
A.  may  enter  prefently  into  the  land,  and  notwithftanding  that  B. 

is  deraigfCd  before  the  dayy  yet  the  condition  (hall  not  be  revived. 
Perlc.  S.  801. 

8.  So  if  ^^  feoffee  was  file  at  the  time  of  the  feoffinenty  and  before  L!tt.s.3i;7. 
the  dayy  or  the  condition  performed,  be  takes  a  wife  Sec.    Perk,  fhe^^ Jiibr 

^.  oOI*  and  hid  heirs 

may  cnicr 
prefently,  becaufe  flie  will  be  intitled  to  dower  after  the  death  of  her  hqiband.     ■■  '    Co.  Litt  2  21.  a. 
b.  p.         And  tho*  (he  dies  before  the  huiband  (6  as  this  poffibility  took  no  effctt,  )ec  the  ito^'ot  nuy 
re-enter.  Co.  Litt.  221.  b.        loRap.  49.  b,  $■  P*  and  fays  the  reafon  is,  thai  tiie  Ltw  .i^.^    i.acioal 
stgard  Co  the  oiigioai  and  fvnduDCatal  ca«(€« 

A  ..;':'tr- 


224  t 


ConDitton. 


Thereaiba  g.  A  diverfity  IS  to  be  obfcrvcd  between  a  difabiRty  for  a  time  m 
«  Littuton  '*^  ^^''^  ^f  ^*'  /^#^>  ^"^  o"  ^e  part  2/"  /A^  /rij^ir.     Co.  Litt. 

fays,  immc-  22 1«    D. 

diately  by 

the  aiiabilit)'  of  the  feoffee  the  condition  is  brokf  r,  and  the  feoffor  may  enter ;  but  it  Is  not  fo  by  tht 

d'fability  o/the  Feoffor  or  hi«  heirs,  fur  if  they  perform  the  condition  within  *  the  time  it  is  fiifficient* 

for  that  they  may  at  any  time  perform  the  condition  before  the  day ;  fo  it  is  if  the  /coffer  cnrer  into  re- 

hg  Off,  and  before  the  day  is  deraigredj  he  may  perform  the  condition  for  the  caufe  above  mentioned  \ 

ct  fic  dc  flmilibus.     Co. Litt.  aix.  b.  ^^^,  a« 

*["SJ  .  .  ..  -. 

10.  If  a  man  makes  ^feoffment  in  fee,  upon  condition  that  if  the 

feoffor  or  his  heirs  pay  100/.  before  fuch  a  day  &c.  T\iQ  feoffor 
[before  the  day]  commits  treafon^  and  is  attainted  and  executed^  now 
is  there  a  difability  on  the  part  of  the  feoffor,  for  he  hath  no  heir  j 
but  if  the  htir  be  rejlored  before  the  day  he  may  perform  the  con- 
dition, as  it  was  refolved  Trm.  18  Eliz.  C  B.  in  Sir  Thomas  Wiafs 
cajey  which  lord  Coke  fays  he  beard  and  obferved;  otherwife  it  is 
if  fuch  a  difability  had  grown  on  the  part  of  the  feofiee.  Co.  Litt. 
•    221.  b.  ... 

8.  P.  re-  1 1  •  If  ^^  fi^ff^^  ^^  diffeifedj  and  after  binds  himfelf  in  ajlatute 

i)lved  per  ftaple,  or  merchant,  or  recognizance^  or  takes  wife^  this  is  no  dif- 
tot.  Cur.  ability  in  him,  becaufe  during  the  diifeilin  the  land  is  not  charged 
Micli.  40  '  therewith,  neither  is  the  land  in  the  hands  of  the  difleifor  liable 
<c4i  Eli».  thereunto.  And  in  that  cafe,  if  the  wife  dies,  or  the  conufee  re- 
B.  R.  the  leafes  the  ftatute  or  recognizance,  and  after  the  difleifee  enters 
mW  nninr  ^^^^  ^^  "^  difability  at  all,  becaufe  the  land  was  never  charged 
ton's  cafe,  therewith,  and  therefore  in  that  cafe  the  feoffer  may  enter  and  per-* 
_ jenk.  ^Qxvci  the  Condition  in  the  fame  plight  and  freedom  as  it  was  con- 
s?c.Ls!!p.  veyed  unto  him.     Co.  Litt.  222.  a, 

lefoivM. 

Comb.  199.      12.'  Where  zperfonal  notice  is  'neceflary>  and  the  plaintiff  by  hie 
s.  C.  but     aSl  in  ahfconding  had  prevented  it,  fo  that  it  could  not  be  given,  the 
defendant  was  not  bound  to  feck  the  plaintiff  to  give  notice,   i  Salk* 
214.  Pafch.  6  VV.  3.  B.  R.     Nurfe  v.  Frampton. 


(C.  c)  What  fhall  be  a  Difability. 


S.H.d  es 

not'appear* 


Br.  Condi-  [l.  T  F  7l  fir  anger  recovers  by  real  a£iIon  agahifi  fecffee  upon  con- 
*-^"V  c*^'  dition  to  re-infeoffy  this  is  no  difability  of  the  feoffee  before 

^''^*  Fitih-  execution  fued^  for  perhaps  he  will  not  fuc  execution.     44  E.  3. 

f  ntre  con-    g.    b.l 

geable,  pi. 

33.  cite*  Pafch,  44  E.  3. 8.  S.  C.  See  {A,  c)  pi.  3.  and  the  notes  there. 

Br.  Condi-        [^2.  But  if  he  that  recovers  fues  execution^  or  enters  upon   the 
*i^",Y^J^^' feoffee,  the  condition  is  broke,  for  he  is  difabled.  44  Ed.  3.  9.  b.] 

iFitxh. 

Entic  congeable,  f  1.  33.  cites  Pafch.  44  E.  3.  8.  S.  C. 

Br.  Condi-       ["3,  So  if  after  fuch  recovery  ^t  feoffee  makes  a  re- feoffment^  and 

tion»,pi.26.  ^j-j^^  ^ .  ^^^^  recovers  enters  upon  him,  or  fues  executioti^  now  the 

Fitih.  condition  is  broke,  and  the  feoffor  may  rc-cntcr.    44  Ed.  3.  9.  b.] 

Bntre  con- 
geable, cites  Pafch.  44  E.  3.  8.  S.  C» 

[4.  If 


ConWtion*  225. 

[+.  If  an  annuity  be  granted  ////  he  is  prom7ted  to  a  heneficfy  if  Br.  Annuh. 
the  grantee  takes  a  wife^  the  annuity  is  determined,  becaufe  by  the  'y»  P*;  '^• 
marriage  he  is  difabied,  &  lex  non  cogit  inutile,  fcilicet,  to  protfer 
it  to  him.     7  H.  4,  16.] 

5.  In  debt  A,  was  bound  toB.  by  obligation  in  lool.  upon  con- 
dition that  if  the  /aid  A.  after  the  death  of  his  father^  and  within 
three  months  after j  made  fufficient  ejlate  in  fuch  laid  to  fhfevt*^  that 

then  &c.    The  obligor  hinifelf  married  the  feme ;  this  is  clearly  a  r  ^26  1 
forfeitujse  of  the  obligation.     Contra  if  the  obligee  had  married  her. 
Br.  Conditions,  pi.  127.  cites  4  H,  7'.  3. 

6.  He,  who  is  bound  to  carry  my  corn,  cannot  fay  that  he  has  no 
€art,     Br.  Barre,  pi.  iii.  cites  16  H.  7.  9.  per  Keble. 

7.  So  where  a  man  is  bound  to  mow  my  graf^^  it  is  no  plea  that  he 
has  nofcythe.     Ibid. 


(D.  c)    What  Thing  will  excufe  the  Penalty  of  thes^nt. 

Obligation  only.  f-f^gJ 

ASfs  cfthe  Oblwee.  5r  ^^"^^ 

(D)&c. 
f  I.  TF  the  condition  be  to  pay  a  fmall (um,  and  the  obligee  refufs  it  *  Br.  Touti 
-■'  at  the  day ;   this  favcs  the  penalty,  but  he  ougnt  to  pay  the  Tem  sPrift. 
fmall  fum  notwithftanding.     *  20  E.  4.    i.  b.  dubitatur.     22  E.  ^*'^'^|^ 

4.    26.]  The  fum 

mentioned 
in  th«  condition  is  not  loil  by  the  tender  an  J  refufal,  not  only  becauHr  iC  is  a  duty  and  pxrccl  of  the 
obligation,  »ad  therefore  is  not  lu/l  by  the  tender  and  rcfufai,  out  ako  i^ax  that  the  obl.geelM<>  renied/ 
)>/  Uw  tor  the  fame.     Co.  Litt.  207.  a.  ' 

[2.  So  it  IS,  though  there  be  2.  place  Frni ted  for  payment,  and  the  +  Br.  Con- 
obligee  refufes  it.  D.  3.  4.  Mar.  150.  84.  Contra  22  E.  4.  26.  ^^"^ 
Contra  f  7  H.  4.  18.  j  s.  c 

Br.  Touti 
Tcnips  Prifl,  pi.  35.  cites  5  H.  4.  18.  S.  P.  [hut  it  feems  mlfprintrd  and  (hould  be  **  H.4    18.  as  ia 
Roily  and  fo  arc  the  other  editions.  ]  Br.  Tender  and  rciuIaU  pi.  6.  c\  .es  o,  C.  ^but  the  point  «f 

the  penalty  being  faved  docs  not  clearly  appear  in  eltlier  of  the  two  laft  books.J 

3.  In  debt,  if  the  defendant  be  bound  to  the  plaiiitifF  in  20  A  to 
fay  JO  L  fuch  a  day,  and  the  defendant  tenders  it  at  the  day,  and  he 
receives  party  and  of  the  rejl  he  refpites  the  receipt  thereof  till  agree- 
ment  be  made  between  them  \  and  after  the  plaintiff  at  a^i'^ther  day  re- 
quired  payment,  and  he  refujed,  yet  the  defendant  fhall  not  forfeit 
the  penalty,  for  this  is  faved  by  the  firft  offer,  Br.  Conditions, 
pi.  145.  cites  7  E.  4.  3. 

4.  Where  an  obligation  is  made,  and  afterwards  a  defiafance  is 
made  thereof  if  he  pays  a  leffer  fum  &cc,  there  by  a  tender  of  tha 
lefler  fum  the  obligor  is  difcharged  of  all ;  but  otherwile  it  is  of  an 
obligation  with  a  condition  to  pay  a  lefler  fum,  Cro.  E,  755.  pi.  16* 
JPafch,  42  Eliz,  C,  B.     Cotton  v.  Clifton. 


(E.c.)  Per- 
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(£•  c)    Perfortnd.    At  what  T;>/z^  it  fliall  be,  }fno 
[or  an  uncertain]  Time  be  limited.    And  what  not. 

Br.  Oblip-  [i.  T  F  die  condition  be  to  pay  when  he  comes  to  bis  houfe^  it  fliall 
dte»  20  if*  ^  V^^  when  he  comes  diere^  and  not  before.  20  E.  4, 18.J 

4. 17.  s.c. 

and  after  the  words  (when  ht  comes  to  his  hoafe)  die  condition  vvnt  oris  via.  ^nd  tt  Jtfi<hm/mat  5  /• 
mmJ  at  St  AnJrevl't  4ay  then  pext  follttamg  5/.  and  at  Chriftmas  then  ncM>  dec.  5/.  Brian  *  f;|id,  that 
as  to  the  wcirdi  (and  5  /.  at  Michaelmas,  iec,  then  next  following)  be  pall  pay  it  at  tie  next  Ml" 
tkoflmasy  tec,  afttr  the  making  the  obligation  by  rtaibn  pf  thofe  words  (tKen  next  following ;)  for  had 
thofe  words  been  omitttd  the  paymtnt  ihould  be  at  the  Michaelmas  next  after  the  coming  to  l^  houfc; 
^uod  tota  coria  conceffit. 

If  a  man  be  bound  in  20  K  that  if  be  goes  to  Rome  tbat  tbe  obligation  fitall  be  vudp  or  if  he  infetft 
tbt  obligee,  tec.  in  this  cafe  he  fl&aU  have  all  his  life  to  do  it.     Br.  Conditions,  pi.  14.  cites  33  H.  6. 
47.-    ■  ■  -But  Brook  {ayr,  juetre  inde  and  (Sw  T.  9  £.  4.  is.  that  npon  refuefi  bejhalldo  it  immed*^ 
mteh*    Ibid* 

'2.  The  condition  is,  that  if  goods  an  ejkined  thai  then  he  JhaU 
fatisfy^  that  is,  as  Joan  as  the  goods  are  elloigned.  Br.  Conditions^ 
pi.  i^.  cites  33  H.6.  47« 

r—^^— ^  (F.  c)    [Performed.^    How,  [and  when.    Tbe  Time 
ro»-  449^       not  being  certainly  fixed.     And  where  a  Refufal  or 
^ '      Acceptance  Jhall  be  peremptory.] 


s 


.  c.  cited  [i-  Tr\    19  Elljt-  3S4*  3^»    ^fine  levied  by  Edward  Barratves  tw 
.erCur.  8  -!-/•  Jntbony  Barrowes  to  the  ufes  in  an  indenture,  where 

Rep.  92^  b.  ^^^j^5  zprovifo^  if  Edward  Barrewes  toys  or  tenders  20  /.  during  hi$ 
cited  Cro.'  Hff  at  the  Pontjione  in  the  church  of  S.  to  Anthony^  that  it/hould  be 
£.  s98.pl.  to  tbe  ufe  of  Edward  in  fee  ;  by  three  juftices  a  tender  of  the  faid 
Lml!^'  fum  at  the  (aid  place  is  void,  if  he  gives  not  notice  to  Anthony, 
S.  c.  cited,  that  he  or  his  deputy  may  be  there  to  receive  it,  becaufe  no  day 

Arg.  2  Buift.  certain  was  appointed.  J 
,43 

S.  C.  eked  3  Balft.  3»6.  Aig S.  C*  cted  Arg.  Palm*  434.*  ■■        S.  C  cited  per  Cur.  13  Rep. 

%4*  Co.  Litt.  sii.  Xr  S.P.  and  cites  S.  C^.  Cart.  93.  Arg.  cites  S.  C.  Mo-  6:a| 

fl.  833.  Trin.  41  Slia.  in  Cane,  lady  Burgh's  cafe,  alias.  Burgh  v.  William,  S.  P.  held  accordingly  by 
the  iudgcs  of  Seijeant's  inn  in  Chancery>lane,  on  a  reference  by  the  lord  chancellor,  and  fo  certified 
by  them. 

where  an  ejiate  it  vefed  to  be  devefled  by  tbe  tender  of  any  fum  to  any  oncy  and  no  time  is  limited  ^ 
in  this  caf«  the  tenderer  muft  give  notice.     Jenk.  325.  in  N.arg.  of  pi.  39. 

So  where  an  obligation  is  conditioned  to  toy  money  at  any  time  during  bis  life  at  a  place  eertainf  the. 
obligor  muft  give  the  obligee  notice  on  what  day  he  will  pay  it  i  but  m  this  cafe  as  well  as  in  the  cafn 

te  or 
Cro.~E.~14.pl.  1.  perCur* 


•f  a  fcolTment  as  above,  ifat  any  time  tbe  ohligur  or  feoffor  mtetr  the  obligee  or  f toffee  at  tbe  placey  he 
snity  tender  the  money,    Cd. Litu  21 1.  a.  S.  P.  as  to  an  obligadon,  C      ~  ' 


Pafcb.a5£lia.C.B. 


Br.  Condi-  [2.  Where  a  condition  hy  the  txfofition  of  the  law  is  to  he  per" 
^^^*^]Qy  formed  upon  demand^  yet  be  ihall  have  a  reaJonabU  tinu  to  perronn 
but  he  ought  it  after  demand.     15  £d.  4,  30.  J 


to  do  it  in  as 

Ibotc  tijnc  M  be  (»•«—— (N,  b]  pi.  4.  S»  C. 


[3.  [AndJ 


Contiitiott*  «27 

[3.  [Jftd]  where  it  is  to  be  performed  in  a  reafonable  time  afker 
demand,  by  the  cxpofition  of  law,  //  upon  dmand  he  refufesi  the 
condition  is  broke,  although  hi  perform  it  after  within  fuch  reafon-' 
able  time  as  would  have  been  a  good  performance>  if  there  had  been 

no  rcfu(al.     15  Ed,  +.  30.]  ,.,««, 

[4.  So  if  the  condition  be  /^  do  a  thing  at  fl  day  wbtchjhau  he 
ajfigned'i  if  he  does  not  perform  it  at  the  day  a%ned»  be  cannot 
perform  it  aftcn     18  E.  4*  15.]  ,    .  «   n 

[5.  If  the  condition  be,  that  there  fliall  be  a  eontraSi  ttpon  the  J  b'*^*- 
hking  or  dijllking  upon  the  view  [if  he]  once  Hkes  or  djflikes,  he  jHlit^ 
cannot  alter  ity  for  otherways  there  would  be  no  end ;  but  other-:  s.  C.  and 
ways  it  is  ♦  where  a  day  is  limitedy^cre  if  be  likes  or  diflikes  before  ^0  ^4  H- 
the  day,  yet  he  may  alter  it  at  the  day,    f  46  E.  3.  5.  b.  14  H.  ^^^^^y 
*.  23.  b  J  ^  »y 

"^  Titjiu  H«  D«tt«  pl«  133.  deei  S.  C« 

(G^c)  [Performance]   What  will  cxcufe  the  Per- 
formance of  a  Condition. 
J[£fs  of  God. 
[And  how  he  fhall  perform  it  afterwards.] 

r  I,    nEgularly^  if  a  condition,  which  was  poffible  at  the  making  Co.  litt. 

^  thereof,  becomes  impoffible  by  the  aft  of  God,  the  obliga-  !!if '* ftiffl 
tion  is  difcharged.]  ment  be 

made  upon 
condition  that  the  fcoflee  flull  go  to  Rome,&c.  and  he  diet  in  the  royagp,  I  mty  ie.«itcr,  becaufe  the 
condition  is  not  pcrform*d.     Bf.  Condition*,-  pi.  55.  cites  19  H.  6.  67. 73.  76.  per  Paftom— — See 
pi.  8.  ai^d  the  notes  there.  See  (I.  c)  pi.  x.  S.  P.  • 

[2.  If  a  man  be  let  to  mainprize^  it  is  a  good  plea  at  the  day  #(x,c)  pj, 
v^hen  the  manucaptors  ought  to  have  the  body  &c.  for  the  manu-  j.  s.  c. 
captors  to  fay,  that  he  who  was  let  to  mainprize  was  dead  before  the  ^^^:^^ 
day^  fo  that  they  could  not  have  his  body  at  the  day.     ♦  21  E.  4^  ^xTz^XxL 

Jo.  b.  Curia.  Contra  f  21  E.  3,  51.  b.  fcilicet,  that  this  cannot  s.  c.-—' 
e  averred  by  the  manucaptors,  but  it  ought  to  come  in  by  return  ?/^^"^a°Jlo| 
the Jheriff yx^QVk  a  capias  againft  him  and  the  manucaptors.]  t^carbe- 

fore  fuch  a 
(day,  if  A.  dies  before  the  day,  &c.  the  bond  is  laved.   Arg.  Palm,  514  citea  31  H.  6.  Bar.  pi.  60— 
Condition,  that  J.  S.  ihall  bring  fttretie3,and  J.  S.  dies,  the  bond  is  difcharged.  Ibid,  cites  15  K.  7.  i. 

[3.  But  It  is  clear  by  thefe  books,  that  his  death  excufes  the  ma-  C">.  2-  «99- 
nucaptors,  Mich.  32,  33.  El.  B.  R.  between  Warter  plaintiff,  2^'^°^  jj,/ 
and  Perry  and  Spring  dtfendants,  per  Curiam.]  court  held  h 

no  plea  that 
the  principal  was  dead  the  d»y  of  judgment  given;  becaufe  it  goes  in  avoiding  the  ju 'gmenc,  ani 
proves  it  to  be  erroneous,  which  cannot  be  avovdcd  but  by  error ;  but  that  they  might  plead  the  de^ch 
of  the  defendant  before  the  fci.  fa.  and  after  the  judgment,  for  then  they  could  not  bring  in  the  body  j 
but  »fterwards  the  plea  wis  received,  becaufe  they  cannot  have  a  wr.t  of  error  to  reverfe  the  judjm  -nc. 
>a  Le.  101.  pi.  125.  S.  C.  fays  it  was  ruled^  that  the  defendant  ibould  be  fworo  that  die  plea 
was  true..*— Sec  tit.  Bail.  (Y)  per  totuai,— — 

U-  If 
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•  FlteKAf.  r+»  ^^•'*  ^S^^^^  ^''^  -5»  to  give  him  eight  marks ^  to  ferve  him 
fise,  pi.  I02.  three  years^  and  becaufe  he  hath  not  the  money  ready,  in  furety  of 
cites  s.  c.  payment  he  enfeoff]  him  of  lands  in  fee^  upon  condition,  to  coYitinui 
Conditions  *'^^  ^^^  eight  marlcs  are  faidy  &c.  and  after  A,  dies  within  three 
Y\.iof>.c\teiWeeks  after  this  agreement,  yet  his  death  (hall  not  excufe  the  pay-* 
s.  c.  and  ment  of  the  eight  marks ;  ft)r  the  heir  cannot  enter  before  payment 
cttrVthe"    thereof,  or  raifing  thereof  out  of  the  land,     21  £•  3,  iiy  b»  *  21 

payment  of  All*   1  L  lorj 

SI.  to  B. 

on  his  caking  A.  to  be  his  apprrntice  fur  3  ynrs ;  and  A.  died  within  %  wieks,  yet  the  heir  of  Ai  can-^ 

not  enter  till  the  81.  is  paid,  but  after  the  money  is  levied  he  may,  Brooke  fays,  quod  nota  \  for  thtf 

condition  on  the  feoffment  was  only  for  the  8 1*  and  not  for  jaftru^ng  A. » '  Br.  AS^tty  pi.  230* 

(229)  cices  S.  C.     ' 

[   229   ] 

Roll*  Rep.       [5*  If  A.  recovers  a  debt  againft  B.  in  Banco,  and  B.  brings  a 
329.  pi.  36.  writ  of  error ^  and  finds  manucaptors  to  profecutc  with  effeft,  an 
f^^^^"^  after  dies  before  the  *  return  of  the  writ ^     This  aft  of  God  w  11  ex- 
Fol.450.  ^yj-g  ^^  manucaptors.  .  Hill.  13  Jac.  B.  R.  between  Sir  Tho.  ivlid- 
g^^~^ .dletoni  and  Twinie,  per  JCuriam.j 

Ici.  fa.  a- 

sga>n(l  the  bail,  the  court  thought  that  the  plea  was  not  good,  and  judgment  was  given  for  the  plaintl/!r 

accordingly  againft  the  manucaptori. 

See  tit.  Bail.      [6.  IT  a  man  becomes  bail  for  another  in  an  aftion^  and  after  the 

S^c  and    plcintijf  reco^jers  againjl  the  principal^  and  the  capias  againji  him  is 

the  notes      returned  non  eji  inventus^  and  this  \%  filed^  znd  2i{tcr  the  principal 

^«*  dies  before  any  fcire  facias  fued  againft  the  bail  >  yet  this  fhall  not 

excufe  the  bail,  in  as  much  as  he   died  after  the  capias  returned 

and  filed  j  (yet  it  feeris,  that  after  this,  and  before  the  return  of 

the  fcire  facias,  the  bail  is  excufed  de  gratia,  by  bringing  him  in.') 

Trin.  5  Jac.  B.  R.  between  limberly^  and  Boothe^  adjudged  upon 

demurrer.] 

fee  tit.  Bail.      [7*  But,  otberwife  it  had  been  if  he  had  died  before  a  capias  re^ 

(C)  pi.  2.    turned  or  filed,     l>in.  5.  Jac.  B.  R.  agreed  per  Curiam  Mich. 

S.c.thc      2t  Car.  between  Calf  and  oih;,rs  plaintiffs^  and  Davies  defendant* 
jwtcs  there.      ,.     ,       1  1      -^  •  *     u  -1  a  j  i     ^1 

adjudged  upon  demurrer,  in  as  much  as  it  was  not  averred  by  the 

plaintijf  in  the  fiire  facias  agSLind  thQ  bail,  that  there  was  a  capias 

returned  againft  the  principal  before  his  death,  which  ought  to 

come  in  of  his  part,  and  then  was  cited  by  juftice  Jones,  43  Eliz« 

B.  R.  between  Hobbss  and  Doncajler^  adjudged,  that  the  death  of 

the  principal  before  the  return  of  the  capias  difcharges  the  bail.] 

If  a  condi-        [8.  If  a  man  covenants  to  do  a  certain  thing,  before  a  certain 

lionbcpof-  ^y^^^  though   it  becomes  impoilible  by  the  a£i  of  God,  this  ftiall 

timcof'th9  "O^  excufc  him,  in  as  much  as  he  hath  bound  bimfelf  precifely  to 

making  it,    do  it.] 

as  to  in. coif 

J.  S.  wind  afterward!  it  becomes  impoHible  by  the  a£l  of  Cod,  or  of  J.  S.     As  if  J.  S  dies  or  enteni 

Into  re  !l^;lon  b)  tlie  day,  the  obli^^tLn  is  favei  by  the  condition.  Br.  Obligation*  pi.  4  5.  cites  2  £.  4.  2. 

by  the  jyiticcs.— — Co.  Liu.  206.  a. 

[g.  IF  a  man,  for  a  certain  iconfideration  given  by  A.  aflumes 

to  (ieliver  to  A.  certain  goods  in  London  j  though  he  after  puts  the 

goods  into  a  boat  to  carry  to  London  accordingly,  and  in  going  the 

bid  is  overturned  by  the  violence  of  the  tetnpeft  and  watery  yet  this 

5  ihaH 
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ft  all  not  excufe  him  in  an  z&lon  upon  the  cafe  upon  this  promife. 
Tr.  32  EL  B.  R.  between  Tomfon  and  Miles,  per  Curiam.] 

[lO.  If  a  man  covenants  to  build  an  houfe  before  fuch  a  dayy  and 
after  the  plague  is  there  before  the  day^  and  continues  there  till  after 
the  dayy  this  fhall  excufe  him.  from  the  breach  of  the  covenant,  for 
'the  not  doing  thereof  before  the  day,  for  the  law  will  not  compel  a 
man  to  venture  his  life  for  it,  but  he  may  do  it  after.  H.  8.  Jac. 
B.  R.  between  Lawrence  and  Twentiman,  per  Curiam.] 

[il.  If  the  condition  conji/is  of  tivo  parts  in  the  disjunSfivey  InCro.E.398« 
which  the  party  hSith  an  eleftion  which  of  them  to  perform,  <2«i  P^«  5«  7"o. 
both  pojjible  at  the  time  of  the  making  the  condition,  and  one  be-  ^^'j^^  Zz^on 
comes  impoflible  afterwards  by  the  a£t  of  God.  This  ihall  ex- v. Laughter 
cufe  the  performance  of  that  and  the  other  alfo,  for  otherwife  his  s.  c.  the 
eUaion  fliould  be  taken  away  by  the  aft  of  God.     Co.  5.  Laugh-  ^."f  [h°  j^ 

ton  22.]  one  R. 

aliened  kit 
WiFc^s  laivls ;  if  then  during  her  life  he  purchafed  other  lands  of  as  good  title  and  annual  value  to  hifr 
wifcy  and  her  heirs  ;  or  do,  or  ihall  leave  her  by  his  lalt  will,  fo  much  in  value,  bynnalcing  her  exe- 
cutrix, or  in  a  legacy,  that  then,  &c.  R.  aliened  the  land.  The  wife- died,  leaving  R.  who  neither  in 
her  life  time,  or  fince  her  death  purchafed  other  lands  ;  all  *  the  juftices  refolved  that  the  obligation 
was  not  forfeited  ;  for  the  condition  is  exprefs,  that  R.  perform  it  at  any  time  during  his  lite,  and  the 
impufiibility  thereof,  'being  by  the  a^  of  God,  ihall  not  turn  the  obligor  to  any  prejudice.  So  as  now 
being  prevented  of  part  of  the  time,  he  is  dilcharged  from  performing  it.  Bu:  luken  the  la-ji-  afp.'m't 
a  man  time  to  do  a  thing  during  bis  life  he  ought  at  his  peril  to  perform  it,  ortotherwitc  his  obligation 
i«  forfeited.  And  when  one  has  eicU.on  to  do  one  thing  or  another  before  a  certain  time,  and  by  the 
ad  of  God  it  is  become  impoflible  to  perform  the  one,  the  law  will  privilege  hira  from  the  other,  that 
he  (hall  nrt  forfeit  his  obliganon  by  the  non-performance  thereof.  But  Gawdy  conceived  that  the  ob- 
ligation was  not  forfeited,  but  that  R.  ought  during  his  Il(e  to  purchafe  lands  to  his  wife's  heir,  or 
otherwife  the  obligation  will  be  forfeited  ;  but  the  other  juftices  were  e  contra  in  that  point  j  and  judg- 
ment for  the  defendant.  Mo.  357.  pi.  48^.  £aton\  cafe.  S.  C.  adjudged  for  the  defendant ;  be- 
caufe  the  'condition  of  the  obligation,  was  for  the  benefit  of  the  obligor,  to  give  him  eledlion  to 
purchafe  other  land,  or  to  leave  money,  or  goods ;  which  eledion  he  is  prevented  of  by  the  death 
of  his  wife,  which  is  the  z€t  of  God,  and  fo  in  law  a  difchargc  of  part  of  the  condition,  and  then  the 
whole  condition,  and  obligation  is  difcharged.  Poph.  98.  S.  C«  but  is  only  ftated  there. 

S.  C.  cited  Palm.  515,  516.  Arg. S.  C.  cited  Arg.  Mod.  165.— S.  C,  cited 

2  Jo.  9^.  per. Cur.  3  Mod.  233.  Arg.  cites  S.  C.  and  fays  it  was  infiUed  that  the  whole  In- 
tent of  the  condition  was  to  provide  a  fecurity  for  the  wife,  fo  that  Ihe  dying  before  R.  the  non-per^* 
formanci  could  hurt  no  body,  there  being  no  manner  of  neceHTity  that  any  thing  fiiould  be  done  in  or- 
der to  it  after  her  deceafe. 1  Salk.  170.  pi.  2.  the  ground  of  Laughter's  cafe  wasdcn'ed  to  be 

tinivcrfal.— -^S.  C.  cited  by  Pow:li,  J.  Lutw.  694.  Trin.  9  W.  3.  and  faid,  that  Laughter's  cafe  is 
good  law,  but  the  reafon  thereof  given  in  5  Rep.  has  been  denied.  And  Treby,  Ch.  J.  faid  that  Dol- 
hen,  J.  had  informed  him,  that  the  reafon  of  Laughter's  cafe  had  been  denied  in  a  cafe  when  feint  John 
was  Ch.  J«  of  C.  B.  and  that  2  of  the  judgt  s  in  that  cafe,  had  fpoke  with  2  of  the  judges  in  Laughter's 
cafe,  who  affirmed  to  them  that  no  luch  reafon  was  given  for  the  refolucion  in  Laughter's  cafe. — Ld. 
Raym.  Rep.  280.  Treby.  Ch.  J.  cited  the  affirmation  of  feint-John  as  to  Laughter's  cafe,  yet  the 
whole  court  held  that  the  principal  caic  of  Laughter  was  good  law. 

n      '  .         *r23o] 

[  1 2,  [But]  if  a  condition  confifts  of  two  parts,  of  which  one  was  t  ?>■'  ^-'or*- 
not  poffihle  at  the  making  of  the  condition  to  be  performed,  he  ought  !*^'°°j^,*'*' 
to  perform  the  other.     +  2i  E.  3.  30*  Co.  5.  Luughton  22,]  t.4.  29. 

s.  c 

And  the  performing  the  part  which  is  poffible  is  fufficient  \  per  Popham  and  Clinch.  Cro.  E.  780.  ia 
pi.  14.  Mich.  42  £li2.  B.  R. 

[13.  Js  if  fihe  condition  be  to  infeojf  I,  S,  or  his  heirs,  jvhen  he  •  g^  ^^^ 
comes  to  fuch  place-,  he  is  bound  to  enfeofi*  J.  S.  when  he  comes,  ditions,  pi* 
becaufe  the  other  is  not  poJfible,  for  he  cannot  hi;vc  an  heiir  during  47-  cites 
his  life,  and  fo  he  liad  w/  any  election,     *  21  h.  3.  30.  Co.  5.  s'(f  &s!p 

LaujjhtOn  22.  J  accordingly.' 

•—5  "  c^-.  Hi.  L,  Z,C.  cited  pel"  Curiam. 

[14.  If 


tnmt^yt,     [14.  If  a  condition  of  an  obligation  be  t9  mah  an  affurance  fJl 

JlJ^^y  certain  lands  to  the  obligee  and  bis  heirsj  and  after  the  Aligee  dies^ 

tfacpiauitiff.yct  he  ought  to  make  the  aflurance  to  his  heirs ;  for  this  cofMlative^ 

and  his  heirs^  (hall  have  the  fimtfication  of  a  disjunSiive*    Trim 

_  ^   _  40  EL  B.  between  Horn  and  majy  adjudged^  J 

QT^***^      [15.  If  the  condition  of  an  oUigation  be  io  enfeoff  two  iff*^^ 

•^^yicA  a  dus^  and  one  dies  before  the  day^  yet  he  ought  to  enfeoff  the 
BrownU  yft^otber*  Trin.  40t  £1.  B.  iii  the  (aid  cafe  of  Horn  and  May^  ad- 
73.  S.  C.    judged.] 

4oe9  not  appeftr.««»-Br.  Conditions,  pi.  127.  cites  14  H.  ^.  3.  per  Jay,  that  in  fuch  caft  \it  *  may 
icfeofi^  the  other.  *  [All  the  editions  of  Brooke  are  (may)  but  the  year-book  is  (Hkall) 

infeofKl  «->^  Bendl.  35.  pf.  (;6.  Pafch.  4  £.  6.  S.  P.  held  e  contra  by  Mounta*oe  Ch.  J.  of  C.B. 
and  he  Taid  that  this  i«^s  Wefton  Browne's  cafe^  boc  cites  Litu  Tit.  tftates,  that  otherwife  It  ia  of 
leofiinent  upon  condition. 

Jo.  171.  pi.  [16.  If  the  condition  of  an  obligation  be,  that  whereas  a  mar* 
BatwT^  C."^^  is  intended  between  A.  and  B.  if  the  &id  marriage  takes  ef* 
xefolved  wlfi^^  ^^d  if  B.  the  wifefurvives  A.  and  does  not  receive  300  /.  of  A, 
▼wrc,  that  by  his  willy  or^  bythe  cuftom  of  London^  within  three  months  after 
^tt^^  f  A^  death  of  A.  that  then  if  the  obligor  pays  to  B.  or  her  executors 
liarr'd;  for  •soo/.  withinjtx  months  aftefj  the  obligation  fhall  be  void.  And 
thecoodi  after  the  marriage  takes  efFedl,  and  B«  furvives  A.  and  dies  within 
tioni8mthejj„.gg  months^  without  receiving  any  thing  of  the  faid  300 1.  by  Ac 
^u^^nT*  will  of  A.  or  by  the  cuftom  of  London ;  it  feems  the  death  of  B. 
conringen-  within  the  three  months  ihall  not  excufe  the  obligor  to  pay  the  500 1. 
4qr>  v«'  t^atfQ  i\^Q  executors  of  B.  becaufe  it  is  not  any  diisjundjkive  condition,  of 
^Igtt^kll  which  the  obligor  hath  any  eleSIion  to  do  the  one  or  the  other, 
cffea,  and  But  the  condition  is,  that  it  a  ftranger  does  not  pay  fo  much  within 


thefaidB.  ^  time,  that  he  himfelf  will  pay  another  fum  ;  fo  that  the  death  of 
Swe^jSolI  '*^  P^'^^y  ^^*^  "  *^  receive  from  the  flranger  fliall  not  excufe  the 
within*   '  obligor.    Trin.  3.  Car.  between  Wood  and ^ .  .  .] 

years  after 

his  death,  either  by  his  will,  or  by  the  cuftom  of  London,  and  the  faid  B.  dying  within  the  faid  % 
years,  making  it  become  impofliblc  by  the  ad  of  God,  that  this  part  {bould  be  performed,  therefore 
the  obligor  is  not  bound  to  perform  the  other  pari.  «  Halm.  513.  S.  C.  and  at  firft  3  jufticea  were 

©f  opinion  for  the  plainrift.  But  after  further  argument^  the  whole  court  was  againft  the  plaintiff,  bc- 
caufc  the  performance  is  prevented  by  the  aft  of  God  j  for  the  feme  ought  to  receive  fo  much,  and  not 
to  have  fo  much  left  her  \  y  the  baron  c  tt^y  j  and  the  court  faid  that  a  difference  takto  by  Noy  (of 
counfel  for  the  plaintiff )  is  ni/t  law,  viz.'  Uiat  where  it  is  inele£^ion  of  the  ftranger,  that  there^ 
though  part  becc <mes  impofliHc  by  the  adl  of  God,  the  condition  is  not  difcharged  $  for  it  is  difcharg- 
cd  by  the  common  cafe  of  bail  who  enter  into  recognisance  to  pay,  or  that  the  principal  /hall  render 
hirofclf,  in  fuch  cafe  if  the  principal  dies  the  recognisance  it  f  [not]  forfeited,  Noy  anfwered  that 
here  it  might  be  impoffible,  up  n  the  death  of  the  baron,  at  to  both  parts  ^  becaufe  the  baron  li^ 
left  nothing  by  his  w;ll,  and  perchance  the  e  is  nothing  left  for  the  feme  to  take  by  the  cuftom,  and 
conff  quently  the  obligation  forteiced  immediately.  But  per  Cur.  this  doea  not  appear  the  one  way  or 
the  othrr,  and  fo  is  out  of  the  cafe';  whereupon  judgment  for  the  defendant  nifi,  &c. 
\  It  f'ems  the  word  [not]  is  omitted  by  ti  e  ciror  of  the  praft. 

♦  [  231  ] 

Tias  cafe  is  J 7.  There  is  a  diverftty  between  a  difabilify  and  an  impofpfilityi 
E '^^*  ^?in  ^  ^^^  ^*"  bound  to  prefent  J.  S.  before  Mich.  i^c.  to  the  church  rfB. 
dtix'hyxhc  ^^d  J.  5.  in  the  mean  time  marries^  yet  the  condition  is  not  dif- 
cu.kon  thccharg'd.    Palm.  514,  515.  Arg.  cites  Fitxh,  Dette,  pi.  164. 

fcondthcpa-  ,        ,  , 

Iron  pleaded  the  clerk's  taking  a  wife  bcfjrc  the  avoidance,  and  that  fo  lie  wis  difabled  to  take  the 
church  ;  but  by  Hengha-^  the  patron  is  not  to  ]\xil^t  of  this,  but  he  ought  to  hare  prefented  him  to 
the  blihop,  who  ought  to  demand  if  he  was  conven^M^le  [capable]  or  aoSpiu^  that  the  patroa  had  been 
lait.     Fitzh  i;euf,  pi.  164. 

4  18.  Where 


iS.  Wbchc  a  man  Is  hound  for  the  appearance  of  W.  N.  in  Bancd^  Br.  CondU 
there  if  he  dies  before  the  dan  the  bon4  is  feved.     Contra  if  he  be  clJ2f*J?c* 
languijhin^  in  prifon.     Br.  Conditions,  pi.  150.  cites  8  E.  4.   12*  2s*p'.  by 
13.  per  Littlett>n«  Littleton, 

19.  There  is  a  diverfity  where  a  conditio^  becomes  impofllble  by 
the  a£i  of  Gody  as  death,  and  where  by  a  ^d  perfon  .^or  ftranger] 
and  where  by  the  obligor^  and  where  by  the  obligee ;  the  firft  and 
laEft  are  fufficient  excufes  of  forfeiture,  but  the  2d  is  not ;  for  in 
fuch  cafe  the  obligor  has  undertaken  that  he  can  rule  and  govern 
the  ftranger,  and  in  the  3d  cafe  it  is  his  own  aA.  See  Br.  Con- 
dition, pi.  127.  cites  4H.  7.  73.  per  Brian  Ch.  J. 

20.  Debt  upon  obligation ;  the  defendant  faid,  that  it  is  indarfed 
upon  condition,  that,  if  J,  5.  comes  to  £•  before  fuch  a  feafty  and 
brings  two  fureties  with  hintj  to  be  bound  to  the  plaintiff  in  40  /•  that 
then  &c.  ondthat  before  the  faidfeaji  J,  N.  died^  Judgment  &c. 
and  a  good  plea  per  tot.  Cur.  And  as  to  the  time  before  the  feaft  it 
is  not  material,  for  all  this  time  is  the  defendant's,  for  if  he  does  it 
in  the  vigil  of  the  feaft  it  is  fufficient  Br.  Conditions,  pi.  70* 
cites  15  H.  7.  2. 

21.  If  I  am  bound  by  bond  to  infeoff  the  obligee  at  Afuh.  and  I 
die  before  Aiich.  my  executors  fhall  not  be  charged  with  it ;  for  the 
condition  is  become  impoifible  by  the  a£t  or  God,  becaufe  the  land 
is  defcended  to  the  heir,    2  Le.  155.  pi.  189.  19  Eliz.  B.  R.  per  Cun 

ill  the  cafe  of  Kingwell  v.  Chapman.  r  232  ] 

22.  In  debt,  the  condition  reciting  that  there  were  divers  con^  %  ij^.  155. 
troverfies  betwixt  the  plaintiff  and  J.  K.  a  ftranger,  who  fubmitted  p^-.  '^9- 
themfelves  to  the  award  of  J.  C.  the  defendant  bound  himfelf  in  chSS^J' 
200  /,  to  the  plaintiff,  that  j.  K,  fhould  perform  the  award  on  his  19  Eiu. 
part.    The  arbitrator  awarded^  that  y.  K.  Jhould pay  the  plaintiff  ^'^*  the 
30  /.  viz.  20  /.  at  Eajier^  and  10  /.  at  Mkhaebnas  next.    The  de-  ^cco^^nlty, 
fendant  pleaded  payment  of  the  20  /.  at  Eafter,  and  that  y.  K.  died  xft.  Becaufe 
bifore  Aiiclh    All  the  juftices  held  that  the  obligation  was  forfeited,  the  fam 
but  no  judgment  was  given  in  the  cafe,  becaufe  the  penalty  was*^^^'* 
great  for  fo  fmall  a  duty.    Cro.  E.  10.  pi.  6.  Mich.  24  &  25  Eliz.  «  duty  as 
C.  B.  Kingwell  v.  Knapman.  if  the  cvn- 

*  ditioaofthe 
bond  had  been  for  the  payment  of  it  adl/i  Becaufe  a  day  U  appomted  fyr  the  payment  of  it^  and 
cites  xo  H.  7.  xS.     3dly,  The  executors  cannot  perform  the  condition.  S«  C.  cited  per  Cur. 

Raym.  415,  4x6.  Mich.  32  Car.  z.  B.  R. 

23.  Hufband  bound  himfelf  in  a  bond  conditioned,  that  be  and 
bis  wifej  upon  the  reafonable  requeft  of  the  obligee,.  Jhifuld  levy  a 
fncj  &c.  The  requeft  was  made  when  the  wife  was  fick  and  could 
not  travail.  The  court  thought  it  not  a  reafonable  requeft  during 
her  ficknefsjand  if  fhe  is  excufed  the  baron  is  excufed  alio,  be- 
caufe in  fijch  cafe  he  and  his  feme  cannot  levy  the  faid  fine,  and 
joint-cohuiance  is  intended  by  the  faid  condition,  whereupon  iifue 
was  taken  on  the  ficknefs.  Mo.  124.  pi.  270.  Pafch.  25  Eliz. 
Anon« 

24.  A.  covenants  that  B.  (hall  make  fuch  reafonable  affuraneer^ 
&c.  toO.  and  his  heii^  as  D^.or  bis  heirs  Jhould  reafonably  devife  or 
require.    £>.  required  a  fine.    B.  came  before  the  juftices  to  ac* 

VOL.  V^  S  '    knowledge 
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knowledge  it,  but  B.  was  non  compos^  and  thejufiices  would  not  taii 

thi  conufance\  the  condition  is  not  broken,  the  worHs  being  general; 

but  if  the  words  had  been  (pecial  to  acknowledge  a  fine  it  would  have 

been  otherwife.     Le.  304.  pi.  4.32.  Mich,  32  Eliz.  G.  B.  Pett  v. 

Callys. 

<ro.l*»77'      25.  The  condition  of  a  bond  was,  that  J,  S.  a  Jlran^er^  Jhould, 

P**  9-  '^J^  Jland  to  an  mvard^  if  it  he  made  before  the  laji  day  of  Augujinext^ 

ficld^s.'cf."  ^^*  ^^^  V^^  awardjhould  be  then  made^  then  he  Jhould  come  into  the 

an4  the  juf-  porch  oftbe  Guildhall  in  Norwichj  the  7  5^/.  and  there  flay  two  hoursj 

^h^riT"    '^  *'  atrejled  again  at  thefuit  of  the  obligee^  or  Jhould  pay  to  the  ob^ 

tion  con™^  ^^i^^  ^^^*  in  that  pOTch  on  Mich,  day  next  after.     No  award  was 

ceived  the    made  by  the  time^  and  J,  S,  the  Jlr anger ^  who  was  to  perform  thefe 

plea  of  the   thiTigs,  died  {before  thef  Sept.]  yet  it  was  adjudged,  that  the  money. 

j!  s.  i^forc  ^"g^^  ^^  ^^  P^^  ^^  ^'c^-  Mo.  357.  in  pi.  485.  cites  Mich.  34  & 
the  time  of  35  Eliz.  B.  R.  Crapp  V.  Field. 

kis  being  to 

go  to  thcduildhtll  porch  to  be  good  5  becaufe  by  the  a£k  of  God  he  is  deprived  of  his  appearance,  and 
fo  his  bond  fared,  though  he  pays  not  the  10 1.  for  he  had  eledion  to  do  the  one  or  the  other  j  buc 
they  would  adviic. 

26.  Bond  to  pay  20  /.  before  the  ift  of  May,  or  marry  J.  S.  be- 
fore the  I  ft  of  Auguft,  if  J.  S.  dies  before  the  ift  of  Auguft,  yet 
the  bond  is  forfeited  ;  per  Walmfley.     Cro.  E.  864.  pi.  42.  Mich.'. 
43  &  44  Eliz.  C.  B.  in  cafe  of  More  and  Morecombei 

27.  If  a  condition  be,  thzt  if  the  mortgagor  or  his  heirs  pay  fuch, 
a  dayy  &c.  and  he  dies  before  the  day  'Ojithout  heir^  whereby  the  con- 
dition becomes  impoiTil  le'  to  be  performed  by  the  aft  of  God,  the, 
eftate  of  the  mortgagee  is  hqreby  become  abfolute,     Co.  Litt. 
206.  a.  ^ 

28.  A  bill  to  be  relieved  againft  a  bond  of  300  L  conditioned  to 
pay  15 1.  per  annum  during  the  plaintiff's  life;  but  the  plaintiff 
pretended,  that  the  faid  bond  was  for  the  performance  of  an  agree* 
ment  which  was  by  the  death  of  the  plaintiff  become  impoffible  to 
be  performed,  and  fo  the  bond  ought  to  be  difcharged.  Decreed 
the  plaintiff  to  pay  the  15  I.  per  annum,  and  arrears  with  damages. 
Chan.  Rep.  149.  27  Car.  i.  St.  Nicholas  v.  Harris. 

t  233  ]       ^9'  1"  ^^^f  "?^^  ^  ^o"^  conditioned  to  give  fecurity  by  a  certain 

day  as  the  chamberlain  of  London  fhould  appoint^  defendant  pleaded 

that  there  was  no  chamberlain  of  London  at  Ae  day.     Adjudged 

on  demurrer  for  the  defendant.     Vent.  186.  Hill.  23  and  24  Car. 

2.  9.  R.  Sands  v.Rudd. 

Kcb.  738.      3.0-  The  condition  of  a  bond  recited,  that  W.  was  indebted  to  the 

^..  34.  Hill,  plaintiff  in  70  /.  by  bond,  and  the  defendant  became  hound  with  him 

28  &  29      that  he  Jhould  pay  the  money  on  or  hcfre  the  2Sth  December,  or  that  the 

the'sl'c  *  &  defendant^  on  cr  before  the  [aid  25ch  December,  Jhould  render  the  body 

per  Cur.       of  W.  fo  OS  the  plaintiff  might  declare  againji  him  xh  the  cuftody  of 

here  is  an     the  officer  next  Hillary  term.     The  defendant  pleaded,  that  W. 

c™to"  ^i^d  before  the  2^th  W  December.     The  court  held  that  there  was 

Laughter's    no  difference  between  this  cafe  and  that  of  Laughter  v,  Monoxy 

cafc.andonc  5.  Rep,  21,  and  gave  judj^ment  for  the  defendant,  quod  querens  nil 

ucnme  [m- ^^P'?^  *^^'-    ^  Jo.  95,  95;  Mich.   ZQ  Car.  2.  B.  R.    Warner  v.. 

Vcfiiiiciiic  White. 

ton* 
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poiid  iS  favcd  5  ct  adjomatur.  mbiid.  761.  pi.  49  Pafch.  19  Car.  ^.  B.  R.  the  court  jndinci 

ftfongly  thdc  the  ilcfcndant  Was  excufcd  by  the  death  of  W.  fed  aJjornatur.— Ibid.  770.  pi.  9. 
Trin.  29  Car.  2.  B.  R.  adjudged  for  the  defendant;  niii.  '  2  Mod.  zoi,  202.  Arg.  cites  S.  C  but 
ftatea  it  that  W.  died  after  the  25th  December,  but  before  the  term,  and  h-^ld  that  the  bond  was  noc 
forfeited  ;  becaufe  the  obligor  had  ele^on  to  do  the  one  or  the  other,  and  the  performance  of  the  one 
^ecombg  impoffible  by  the  ad,  of  God,  the  obligation  was  faved. 

31.  Condition  that  A.  [a  Jlranger)  fliall  pay  fo  much  fuch  a  day,  ,  . 
br  perfonally  appear  fuch  a  day  at  ten  in  the  morning  at  B/s  houfe ; 

tho*  agrotusfuit  ex  vijitatione  Dei  &c.  is  a  good  plea  as  to  Aat  part 
of  the  dhjunciive^  yet  being  in  the  cafe  of  a  ftranger  the  other  part 
ought  to  be  performed.  Raym.  373.  Trin.  32  Car.  Bi  R,  Tophani 
V,  PanncU 

32.  Debt  upon  bond  conditioned  to  give  the  plaintiff  a  true  ac'- 
count  of  all  money  received  by  him  i!fc,  by  the  %%th  day  of  November 
i^c,  or  reader  his  body  to  prtfon  at  the  plaintiff  s  fuit  in  any  aSfion  he 
Jhall  then  commenct  Ugainjl  him^  then  &c.  The  defendant  pleadedy 
that  he  was  alwayi  ready  to  render  an  account ;  but  farther^  that 
the  plaintiff  had  not  commenced  any  a6iion  againji  him  ad  vel  ante 
%%th  November  prad\  whereupon  he  might  render  himfelf  to  prifon  \ 
the  plaintiff  r/^//W)  that  300 1.  was  due  to  him  &c.  7^a  that  after  . 
the  J  aid  28/A  November  (viz^)  12  Aprilis^  hefued  but  an  original  in 
account 'y  and  the  defendant  Hot  appearing  he  fued  out  a  capias^  where" 

of  he  ^ave  the  defendant  notice  and  required  to  render  himfelf^iccord^ 
ing  to  the  condition.  Upon  a  demurrer  judgment  was  given  per 
tot.  Cur.  for  the  defendant  j  becaufe  he  being  to  do  the  firft  adV, 
has  eledtion  either  to  give  an  account,  or  render  himfelf  on  the 
a6iion.  Befides,  the  breach  fB  not  well  id%ned,  for  thie  defendant 
is  not  obliged  to  render  himfelf  on  an  aftion  which  fhall  not  be  fued 
againd  him  28th  Nov.  the  woi^in  the  condition  being  (then  com- 
menced) and  is  not  to  be  conftrued  then,  or  from  thenceforth  ;  for 
that  would  be  to  give  the  plaintiff  liberty  to  commence  an  adtion  at 
any  time  during  his  life,  and  conditions  are  always  made  for  the 
advantage  of  the  obligor.  3  Lev.  137.  Mich.  35  Car.  2.  C.  B. 
Stanley  v.  Fern.  M  d  «« 

33*  One  devifed  to  his  eldeft  daughter,    upon  condition  (he  5.  c!*thr«c' 
(hould  marry  his  nephew  on  or  before  Jhe  attained  the  age  of  2.1.  and  judges  weie 
the  nephew  died  youngs  and  the  daughter  never  refufed^  and  indeed  f*^**  ^^\^' 
never  was  required  to  marry  him;  and  after  the  nephew's  death,  JJJfnj "^-{j^yj^' . 
ihe  being  about  17,  married  J.  S.  and  it  was  adjudged  in  C.  B.  Gregory  e 
and  affirmed  in  B.  R.  that  the  condition  was  not  broken  being  be-  contra.—^ 
come  impoffible  by  the  zSt  of  God.     i  Salk.  170.  pi.  i.   Trin.  ^^"^i.^s.  C. 
4  VV.  and  M.  in  B.  R.  Thomas  v.  Howell.  the  judg- 

menty  was 
affinned.  If  there  be  a  condition  fuhftquenty  which  becomes  impoffible  by  the  aft  of  God,  this 

excufes  and  difcharges  the  condition  j  per  tqt  m^er  of  the  Holls^  Thn.  173 1.  and  fatdit  is  a  rule  ii% 
Uwy  for  lex  non  cogig  ad  impoiiibilia. 
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cafe  was  denied  to  be  univerfal.    I  Sa^k.  170.  pi.  2.  Mich.  9.  W.  3.  ^"n  rcfoiv. 

C.  B.  Anon.  ?'  t''"'^' 
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X.aughter*s  cafe. 


But  fee  pi.  ,  2S'  Where  a  condition  is  in  the  disjunSlhej  if  one  part  becomes^ 
Inm^^llw  inf^poffiWc  by  the  aft  of  God  Ac  obligor  is  difchar^d  from  per- 
eo^Tile.  formance  of  the  otho'part.    Arg.  io«Mod.  268*  Mich,  i  Geo.  u 


r 

(H.  e)    [What  will  cxcufe  the  Pcrformaflcc] 

A£ts  of  the  Law. 


[l.  TF  an  ankuity  be  granted  tlpoii  condition,  that  the  g 
*-  be  attorney  of  the  grantor  in  all  pleas  ^  if  he  be 


grantee  Jbatt 

>e  after  made 

Jheriffi  yet  this  fliall  nof  excufehim  firom  the  performance  of  the 

condition,  but  he  ought  to  be  his  attorney,  othefwife  the  condition 

•  •.  ihall  be  broke.     5  Ed.  2.  Annuity  44.] 

^•T-  374*      [2.  If  A.  Jevjfes  land  to  Bd  and  his  heirs  upon  condition,  that  be 

2ru«ig«i^  *"  *"^'  ^^^  WS^^  ^'^*  '*'  ^f^'  ^/li^r^//  of  the  land,  Jhall  pay 
^  ^"  RHi  y^^ri^  fo  much  Kfr  certairt  charitable  utes,  and  dies,  and  after  the 
Kep.  136.  devifee  dies  bis  beir^  within  age,  and  in  ward  of  tbe  iingy  the  pay- 
^h'^oJrt^  ment  Ihall  be  exculed  during  the  time  the  king  hath  him  in  ward ; 
itemed  to  for  by  the  intent  of  the  condition  the  payment  ought  to  be  made 
incimetbat  with  the  ijfues  and  profitS:^  which  are  transferred  by  a£t  in  law  to 
'*m''^i  pot  /ir^  king.    Tr.  12  Jac.  %R-  between  Blade  and  Tomfon^  adjudged.  J 

broken.-—^  '•         ^     ' 

Ibid.  19S.  pl«  I*  S*  C.  adj^^^e^  P^  ^^*  ^"^'  ^  ^°^  pUtntiff;^  but  Croolce  T.  took  a  diveriity  be- 
tween  a  collateral  condition,  and  a  condition  which  limits  iCto  be  paid  out  of  the  profitt  of  the  land  ) 
for  bad  it  been  collateral  it  muft  have  been  paid  notwithftanding  the  wardfliip.*  3  Bulft  58. 

S*  C  Crooke  J.  faid  the  difference  will  be  bet^ieen  this  cafe  and  a  fum  in  grod,  which  it  certain. 
1. 16.  cites  S.C. 


3.  If  the  kafe  was  upon  condition  the  landrecovered  in  value  (ball 

be  difcharged  of  the  condition.     Br.  i(ents>  pi.  X2.  cites  it  as  faid 

elfewherc. 

y%h.Dette.     4*  Note,  when  a  man  is  taken  by  capias  returnable  0£bb.  Tnn. 

pi.  75,  citca  and  is  bound  to  tbe  fieri ff  in  40/.  to  appear  at  tbe  fame  day  to  Jove  him 

^*  ^'  barmlefs,  and  this  term  at  the  day,  and  all  the  returns  in  tt  are  ad'- 

JQurned  to  is  Micb,  there  his  appearance  (hall  not  be  recorded  Odab. 

Tiin^butat  15  Mich,  and  this  (hall  fave  his  bond  and  c^ifcbarge 

hhn;  for  no  appearance,  eflbin  nor  default,  nor  other  thing,  (hall 

be  entred  at  the  term  adjourned  j  for  no  roll  is  made  of  it,  but 

only  of  the  writ  of  adjournment,  and  all  things  which  ihould  be 

done  at  thefe  days  adjourned,  (ball  be  done  at  the  day  to  which  the 

term  is  adjourned ;  and  this  ihall  ferve  for  all.    Br»  Conditions> 

pL  J42y  cites  4  E.  4*  2it 


(I.  c)  What 


^3$ 


(L  c)    [What  fhall  cxcufe  the  Performance/} 

Afts  of  God. 


fi.  jyEgularfyy  \{  7i  £oniltion  which  was  pojjible  heomes  impoJJSile  ^f^f^-^J 
-'^  by  the  aa  of  God,  the  obligation  is  difcharged.]  ^' ''  ^-  ^* 

[2.  Js  if  a  man  hath  liberty  to  pnform  a  condition  ////  a  certain  ^' ^- ^ 
day^  if  it  after  becomes  impoffible  by  die  dioth  of  any  perfon  before  ccJiTgiy^ 
/^^  day^  the  obligation  is  faved*    Dubitatur  14  £•  4,  3.]  ^   .  but  Little- 

ton e  contra 
l>ut  both  agree,  thit  if  the  o^Iigeo  had  died  before  the  day  the  bond  had  been  fairtd.  Br.  Conditions^ 
pi.  155.  cites  ^.  C."  *  i!f  a  man  be  bound  to  app^r  nex(  term  in  fuch  a  court,  and  before  the  daf 
thccrattTor  or  obUsor  dieth,  the  recognixajMc  or  obligation  it  fa^ed.    Co,  LItt.  206.  a. 

[3.  If  a  man  be  let  to  mainprife^  it  is  a  good  plea  at  the  day  when  ^  (O-  c) 
the  manucaptors  ought  to  have  the  body  ifc.  Aat  he  was  dead  be-  P*'  *•  **  ^* 
fore  the  day  (for  this  cxcufes  the  performance.)     21  E.  4*  70.  b. 

Curia.] 

[4.  If  <he  condition  be  to  infeoff  ].  S»  within  a  certain  time^  ifBr.Condl- 

J.  S.  did  before  Jbe  time  be  paffed,  the  obligation  is  difcharged.  JJJ^^jP*;^ 

J  H.  4.  14.J  R7.i8.S4»# 

[5.  If  two  be  infeofed  to  re-infeoff^  and  one  diezy  the  furvivor  •  Br.  Con- 
oueht  to  perform  it,  and  may,    *  41  E.  3.  17.  b,  Co.  2.  Crom-  ditions,  pU 

well  79t J  s.  c» 

[6.  But  iffecffie  to  reinfeojff' difS  before  the  feottmenty  the  con- 
dition is  broke,  for  he  is  to  perform  it,  and  ought  to  do  it  during 

bis  life,    Co,  2.  Cromwell  79.3  ^     ,     ^^  ..    1  .     n    t-^ 

[7.  But  if  the  condition  had  hma  that  the  feofecy  or  hts  hetrs^  Co.  Litt. 
Jbould  re-infeofy  T^A  he  die^  his  heir  may  perform  it.    Co.  2.79.]  ^jJi^;  ^^^ ' 

pl.i49.S«P« 
agreed,— —Ihld.  47*.  pl»  679.  S.  P,  agreed,  .n  .na  And.  73.  S.  P. 

8.  If  a  man  mortgages  his  land  to  JV.  N.  upon  condition  that  // 
the  mortgagor  and  J,  S.  retay  100  /.  by  fuch  a  day  that  he  Jhall  re^ 
entery  and  he  dies  before  the  dayy  but  %  S.  pays  by  the  day ;  the 
Condition  is  performed,  and  this  by  reafon  of  the  death  of  the  mort- 
gagor j  notwithftanding  the  payment  was  in  the  copulative,  and  e  ;-.. 
contra  if  it  was  not  in  the  cafe  of  death.    Br,  Conditions,  pi.  190. 

cites  30  H.  8|  '      .      f    /•         M  >•      •  Dal  4a 

9.  Wher€  one  was  bound  to  hep  and  maintain  the  fea-walls  from  pu|. a„o'„. 
over^fiowingy  if  this  happen  by  his  negligence  it  (hall  be  wafte,s.c.— Mo. 
othcrwife  if  it  fo  happen  by  the  aa  of  God  fuddenly  and  fo  un.62.pi.  173. 
avoidable ;  per  Coke.    Z  Bulft.  280.  in  cafe  of  Bird  v,  Aftcock,  j;^^;—^ 

cites  Dal.  6.  Eliz.  ./.  *v  o  ^^^  '^•** 

XO.  The  condition  of  an  obligation  was,  that  $f  J.  b,  prove  not  s.  c.  cited 
a  fuggeftion  of  a  hill  depending  in  fuch  a  courty  before  utas  Hilariiy  Mo.  432.  in 
then  if  the  faid  J.  S.  lis .  executors  or  affignSy  pay  20 1.  &c.     TheP'^6<'7.~ 
court  feemed  of  opinion  prima  facie,  that  it  is  a  good  pi  .-a  in  bar,  Arg.Palm, 
jhat  J.  S.  died  before  the  utas  at^irh  a  place,    D.  262.  a.  pi.  S^^S'V 
Mich.  9  Elizt  Arun^l  v.  Combe. 

«  3  IX  .^    hcji 


I 

IT.  When  the  law  prefcribes  a  meam  to  ferfeSl  ©r  fettle  sny 
right  or  eftate,  if  by  the  aft  of  God  this  means  in  any  circumftanco 
hec'mu  impojfibky  yet  no  'party  that  was  to  receive  benefit,  if  the 
means  had  been  with  all  circumftances  executed,  (hall  receive  any 
prejudice  by  the  not  executing  it  in  Ibch  circumftaiice  as  becomes 
[  22)S  ]  imjiofiible  by  the  a6l  of  God,  if  all  elfe  be  performed  without  laches, 
\^hich  the  party  can  do.  Arg.  i  Rep.  97.  b.  Trin.  23  EHz.  B.  R, 
in  Shell v's  cafe. 

12.  PromifeH  carry  certain  apples  from  Greenwich  to  London 
for  the  plaintiff,  and  the  apples  being  in  the  boat,  the  boat  by  a 
great  and  'violent  tewpeft  fiuik  in  the  Thames  fo  as  the  apples 
periflied  \  this  was  held  no  plea  in  difcharge  of  the  affumpfit,  by 
which  the  defendant  had  fubjefted  himfelfto  all  adventures  4.  Le 
31.  Trin.  26  Eli*.  B.  R.   Tavlor's  cafe,  *     *      * 

1 3.  If  a  -.  hole  houfe  falls  by  fudden  wnd  it  excufcs  the  wade,  and 
die  tenant  is  not  bound  to  rebuild  it.*    Co.  Litt.  53.  a. 

14.  There  is  a  diverfity  between  a  condition  annexed  to  ejiate  in 
Jandsy  or  tenements  upon  a  feoffment,  gift  i*i  tail,  and  t/an  oblha. 

»  tion  recognizance  &c.     For  if  a  conuition  annexed  to  lands* be 

^  jSoflible  at  the  making  of  the  condition,  and  become  impcjfihU  by  th^ 
^  41a  ofGody  yet  the  eltate  of  the  feofl'ee  (hall  not  4e  avoided,     Co 
Litt.  206.  a. 

15.  jis  if  a  man  make  a  feoffment  in  fee  upon  condition  th^  the 
feoffor  Jhall  within  one  year  go  to  the  city  of  Paris  about  the  affairs  of 
^  the  feoffee,  and  prefently  after  the  feoffor  dies,  fo  as  it  is  impoffible  by 

\  the  adt  ot  God  that  the  condition  fhould  be  performed,  yet  the 

cflate  of  the  fcofice  is  become  abfolutiJ ;  for  though  the  condition  be 
fubfequent  to  the  eftate,  yet  there  is  a  precedency  before  the  re* 
entry,  viz.  the  performance  ofiAe  condition,  and  if  the  land  fhould 
by  conflruftion  of  law  be  taken  from  the  feoffee,  this  fhould  work 
a  damage  to  the  feoffee,  for  that  the  roa^dition  is  not  performed 
which  was  made  for  his  benefit,  and  it  appears  by  Littleton  that 
it  muft  not  be  to  tr.e  damage  of  the  feoffee.  Co.  Litt.  206  a 
.  76  ^0  \t  IS  \Uh^  feoffor  Jhall  appear  infuch  a  court  'the  next  term, 
^id  before  the  day  the  feoffor  dies,  the  eftate  of  the  feoffee  is  abfolute 
Co.  Litt.  206.  a.  ' 

J.  ?7-  -o"'  'f 'a  »"-in  l^c  bound  by  recognizance  or  bond,  with  con- 
dition that  he  fiall  appear  the  next  term  in  fuch  a  court,  and  be- 
fore the  day  the  comifee  or  obligor  dUs,  the  recognizance  or  obliga- 
tion IS  faved,  and  thereafon  of  the  diverfity  is  this,  becaufe  the  flat* 
Dfthe  laud  IS  executed  and  fettled  in  the  feofee,  and  cannot  be  re, 
deemed  back  again  butby  matter  fubfequent,  viz.  the  performance 
of  the  conaition ;  but  the  bond  or  recognizance  is  a  thing  in  a<ftion 
and  executory,  whereof  no  advantage  can  be  taken  until  there  be  a 
default  in  the  obligor,  and  therefore  in  all  cafes  w!:ere  a  condition 
f>f  a  bond,  recognizance  &c.  is  poffiblc  at  the  time  of  them^inc 
and  before  the  fame  can  be  performed  the  condition  becomes  im-" 
poffible  by  the  ad  of  God,  or  of  the  Jaw,  or  of  the  obligee  &c. 
there  the  obligation  &c.  IS  faved.     Co.  Litt.  206    i 
T^;l'"  , .  '8-  C- binds  himftlf  apprentice  to  S.  for  7je;;s',  and  S.  bou»d 
W.S.C.  ''f™^^  ^'-^'^  ^'  *»«  executors  or  afligns,  lo'*-  at  the  time  of  the 
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'  ini  or  determination  of  bis  afprenttcejhip .     C.  fervis  6  years  and  then  adjudged  «- 
dies\  the  money  (hall  not  be  paid, to  his  executor.     The  whole  ^°^^j^"s'yj 
court,  (abfentc  the  Ch.  J.)  held  that  the  obligation  was  difcharged,  bond  been 
and  that  the  money  fhould  not  be  paid.    Brownl.  97.  Mich.  5  Jac.  to  p»y  to  I, 
Cheyney  v.  SeU.  .    tftcr  the  «• 

^      ^  piratton  of 

10  yean  it  would  be  oUiCfwi^ 

19.  When  two  things  are  depending  upon  another ^  there  the  aft  of 
God  preventing  one  of  them,  both  are  difcharged.  D.  262.  a*  pi. 
30.  Marg.  cites  8  Jac.  B.  R.  SIcidmore's  cafe. 

20.  If  leiTee  covenants  to  repair  a  houfe>  though  it  be  burnt  hy  In  fach  cM« 
.lightning^  or  thrown  Ao^nhv  enemies^  y^t  ho  muft  repair  it;  for*^.™"^'** 

t  L  I-     1  •  '        o.  '  I   ^  F  pair  m  con- 

when  the  party  by  his  own  contract  creates  a  duty  or  charge  upon  venient 

himfelf,  he  is  bound  to  make  it  good  if  he  can,  nbtwithftanaing  any  time;  and 

accident  *  by  inevitable  neceflity,  becaufe  he  mid\t  have  provided  J*  *^^^*'*^ 

againft  it  by  his  contraflsr    Allen,  27  Mich.  23  Car.  B.  R.  Para-  by^fuddi 

•dine  v.  Jane.  and  outra. 

*  gious  flood, 

but  if  there  was  any  penalty  to  be  forfe'ted  that  It  excufed,  becaufe  it  was  the  a^  of  God.    D.  ^« 
a.  pi.  |o,  ii.  Palch.  28  &  29  H.  S.  by  Fiuhcrbert  and  Sheily* 

21.  The  condition  of  the  bond  was,  that  whereas  Chrijiopher  the  Raym.4X5, 
anchor  did  affirm  that  he  had  paid  do  /.  to  H.  L.  which  hL  L.  did  J.' vi^e?"""^ 
denf^  if  Chrijiopher  hy  the  lOth  (f  November  did  not  legally  prove  the  s!  c.  in  cr- 
money  paidy  then  if  he  paid  the  money  the  faid  loth  of  November  the  ror,  and  ad- 
hondfiiould  be  void.     The  defendant  pleaded^  that  Chrijiopher  died''^^^^^^^^^\ 
before  the  loth  of  November.     The  plaintiff  demurred;  but  the  forl^Mre  f, 

-«court  held  this  was  not  like  a  disjunftive  condition,  though  it  did  ^.difftrtnu 
depend  upon  a  condition,  and  the  party  having  undertaken  to  make  «'^«';«,«*^« 
proof,  it  was  at  his  peril  if  he  did  not;  and  though  he  was  pre-  cZtah^a 
vented  by  the  aft  of  God,  yet  the  bond  was  forfeited ;  judgment  du.y  vejffj 
pro  quer.'    Frecm.  ,Rep.   269.  pi.  297*  Hill.   i679,     Vinier  v.  j" '^' ^- 
Joyner.  X«i?3, 

oiffy  a  eol" 
t.tiral  a{l  ^  for  in  the  firft  cafe  the  ezecators  are  bouo4  to  peribrm  Ict 

* 

(K.  c)     [Performance  eicufed.]  /-^-a^-^ 

Ads  of  the  Law.  \  ^^^:  ^5^; 

[i.  TF  the  condition  of  an  obligation  be  to  deliver  a  certain  thing 
^  to  the  obligee  bought  by  him  of  the  obligor^  it  is  not  any  dif- 
charge  that  2l  Jlr  anger  recovered  it  from  him  after.    Contra  2i  E.  3. 
12.  adjudged,  as  is  faid.] 

[2.  If  a  man  be  bound  in  a  recognizance  in  court yjr  the  appear^  g,^  Condl- 
'  ana  of  another^  in  a  fcire  facias  he  (hall  not  avoid  this  recognizance  Lion»,  pi. 
by  faying,  that  he  that  oughc  to  appear  was  imprifoned  at  the  day*  '^*-  «^» 

by  Brian 
«d  Choke  accordingly  ||hpt  Catclby  and  Nele  J.  e  contra,  and  Jiat  it  19  a  gooi  plea  i  and  they  faid 
ito  it  is  ^jBci^on  in  B.  iL-if  it  b»  a  lawful  iinprilojuncAt  b^  the  order  of  the  Uw  5  91  )d  nou. 

S  4  "  [3.  But 
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lonf'^f'       f  3-  ^«'  Jn  fuch  cafe,  at  the  day  of  appearance,  !/  the  manuca^ 

182.  cites  ^^'•^  ^o^e  and^w  ti  to  tl^,  court,  and  the  court^^f  coupiefy,  im   .  . 

$.  C.  but  not  record  the  default,  but  j&V  to  tbi  gaoler  to  certify  whether  he  be 

L^itS  •"'Pr'^ned,  and  for  v^it ;  by  this  way  ^e  ihal^h^ve  advantage  of 

^crt.  the  impnfonif^cnt  tp  avoid  the  rccogiyj^ce.    22JE.4.  27.]  •"* 

^'J*  I*  -^  f**  I*^*^r^  t>e  a  conftitutkn  upon  "tt^ penalty  in  parliament,  that 
t^^  7-  *t  M  render  himjelfin  B.  R.  wUhtn  a  certain  time,  if  h^  ren^ 
iimfdf  be-  ders  himfe^to.  the  hng  within  the  time  where  he  is  imprtfoned  untilibe 
fore  the .  time  is  pajfedj '  he  hath  forfeited  the  penalty,  becaufe  it  was  bis  M^ 
^;^'  rar^rbimfelf^^hereheeughtnc^/  Z^.^i^zo.}  V 

the  time  li- 

snited  he  w»  tiot  {lennitted  to  plead  on  hU  «o<i>!ng  in,  but  writ  of  inquiiy  of  damam  vn%  awudcd  to 
the  Ikeiiff  of  L.Far  tht  crMHonte  hfarJumtmt  out  ajuigmtia  is  itfilf,  and  becaofe  of  his  not  com. 
Ing  in  porfoMt  thcKto  u  fuffiaent  for  the  awarding  the  writ  of  inqmry  j  quod  nota.  Br.  Parllameot 

pklLdtetSH.  4;  IJ.&10.- :And  ibid,  cites  9  H.  4.  i.  that  the  plainti«wa*view'd,  aiid 

apn  vum  tftbtfinitt,  tpe  court  eviar^  4<uiHt  itmagtt,  vi».  ico  marh,  DoWitibftandinK  it  wu 
alleged  that  J.  S.  waa  dead }  for  he  was.alK  of  court  before,  and  cannot  be  wain'd  to  aMaramiM 

And  thia  as  it  fcems  by  th^  ayrardiog  the'  Mt  of  inquiry  of  damnges Tfcii  wat  for  botioc  itm 

*ant  of  a  knight  as  he  was  |^g  wi^l) hia  Sbafier  to  the  parliament.    Anoo^.  4.  Ibid. 
f  138    ]  ■  *-  . 

Br.  Parii*       [5.  [5«]  if  there  be  a  conftitution  made  in  parliament  upon  « 

^tc'  ^^^  ***  J'  ^-  '^^"**"  •"•nfelf  befoce  the  juftice*  in  B.  R.  witbitt 

tuTs.  p.  *  "  1'*^rUr  of  a  ytar  afier  proeiamatien  made,  if  proclamation  be  »^<& 

does  not  ap.  termtti*  Pajchxy  fo  that  the  quarter  of  a.  year  is  pa  fed  before  Afitiael- 

pear  there,    mas  term^  yet  if  he  does  not  render  hiiWfelfwithin  a  quarter   he 

fliaU  foneit  the  penalty.     8  If, i,  13.  20.  adjudged.    Yet  he  could 

not  appear  m  the  vacation ;  bul-fome  feid  that  he  might  before  die 

chief  juftice.    (But  in  this  cafe  he  ought  in  the  term  within  the 

quarter,  becaufe  he  knows  in  principio,  that  in  the  vacation  he 

cannot  appear.)} 

Km  "       ^h  ^i"!f^h->  if  a  condition  be  to  be  performed  to  a  'flrangtr 
ly  be.  and  he  refutes  to  accept  thereof,  yet  the  obligation  is  forfeited,  be- 
othia  caufe  the  obhgor  takes  «pon  hiih  that  a  ftrangcr  (hall  accent  it  1 
.     °1  ',  .       .        *^  ..■' 

5:  ""l?'*     /•  1'  ■^.'"""  ^f  ^0""<1  ^7  mainprife  in  bank  to  anfwer  to  W.  N.  in 
fulS/"'*  f'/^'t     ''/'"J'' ^Vjd  Iocs  not  come  all  the  day,  but^r./*i7/^ 
i.H.7.  j7.  "  coJlfirhiPh  th's  fliall  fave  the  mainprife  and  the  bond,  perCur! 
Br.  Conditions,  pj,  23 j.  cites  1 1  H.  4.  57.  ■ 

^*a  Tw^-  *:  ifi^^  ^'"!fij\^'  '"  {«'  f''  covenanted  for  quiet  enjoyment 
den  J.  "i^'nft  htm  and  J.  S.  andthetr  heirs,  and  all  claiming  under  them. 
thought  it    B.  affxgnsa  breach,  that  C.  claiming  under  J.  S.  eje£fed  him.    A. 

tU^ih^:id  J^^fff*^;^/'''^'''  tl'^ft  the  time  of  the  covenant  he  had  an  in- 
tea  bRach,  deftajahU  tttU  by  certatn  fines  from  P:  and  his  wife  (on  whom  7.  S, 
for  the  de-   had  fettled  the  fame)  but  by  an  ait  of  parliament  afterwards  made,  re- 

te^kd  to  >«^*'  "f'f  1.''!ijbat  a  claimed  under  tie^ife  of  P.  and  entered 
<o,en.nt  ^rcfn  oftbtfatd  op,  and  oufled  him.  Upon  dimurrer,  it  was  in- 
:??o.X  fiftfdtlut  the  tide  bemg  good  at  the  dm,  .«f  the  covenant  made, 
liamen^  *"**  ^^  *<=  "^^  "Po"  w^ich  die  pufter  is,  being  bv  adt  of  parlia- 
vrhiehwas   ment  made  afterwards,  cannot  b|  any  breach,  'dnd  cited  lady 

Sf f^!;^.  S'^  Vf '  \^^^-  f^^*'^'  '  Butit*a«  anfwer'd  and  n^ 
J«USr  folVd  by  Hale  aud  Ramsford,.  diat  dwaft-ftakes  no  new  tidt, 

but 


jroperl 
long  to 
divifioD.] 


*v 
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%ut  removes  an  obftrudion  of  the  0I4  one;  and  diey  faid  that  faidthatmr 
doubtleft  B.  wai  named  in  the  covenarii?  for* dm  purpofe,  in  cafe  !f^^,^'!j' 
this  fine  unduly  obtain'd  ihould  be  fet  afidt^    Bkt  Twifden  being  'is^\ik^ 
pf  a  contrary  opinion,  a  writ  of  error  wis  brought  Immediately,  this,  for 
But  the  reporter  (who  tvas  CQIinfel  for  the  defendant)  fays  he  knows  ^'^  ^^  » 
not  what  became  of  it,    ^  Xcv.  26,  ^7,  Mich,  23  Car»  ^j,  B,  R.  ^'l^  J^ 
Lucy  y*  Lpyingtpn.  -4,      *  quccn*icoi|. 

i'ent  t^  the 
alienadon  by  die  aft  (he  paflM,  hot  here  the  conrenaot  is  hrokes,  as  IkMch  as  If  a  man  recovers  lao4 
and  then  leUs  and  covenants  thus,  and  then  it  be  evicted  iq  a  wrU  of  right,  for  this  is  in  the  nature  of 
a  jodgmeot.  Though  it  b«  by  the  Icgiflative  power|  it  may  be  the  profj^^  of  this  a^  was  the  icaibii 
of4he  covenant;  nor  has  the  defendant  icafon  to  complain,  for  the  aft  was jnade  becaufe  of  his  own 
fraud  and  force ;  every  man  is  fo  far  party  to  a  private  a^  of  parliament  as  not  to  gainfay  it,  but  not 
fb  as  to  givf  up  his  intereft.  It  Is  the  gr^at  ^ue:tiqn  in  Barripgton*s  cafe,  8  Co  {he  matter  of  the  a^ 
there  dire  As  it  to  be  between  the  fbrrelters  and  the  proprietors  of  the  foil,  and  therefore  it  Aall  not 
extend  to  the  commoners  to  take  away  their  coix^mon.  Suopofe  an  ad  fays,  Whereas  there  is  a  coo« 
pnntrfy  concemii^  land  between  A.  aad  B.  it  ia  enabled  tnat  A.  (hall  enjoy  it.  'f  his  does  not  him^ 
cthen,  tbo*  there  p  no  faving»  becaufe  it  was  only  intend  to  end  the  di^erence  between  them  two. 
■^iiercis^  judgment  was  given  for  the  plaintiff.  ■  ■  iTWcafc  was.  Sir  Thomas  Grefham  convey^ 
■kds  to  certain  uics,  «|th  power  of  revocadon,  and  then  ie  revok?d|  tnt  aliened,  and  died :  but  the 

nt,  and 
Hie  wat 


tc vocation  being  not  ^«fuant  to  his  power,  it  was  afterwar^i|toade  g6od  by  a^  of  parliament,  and 
^hea  ptoceis  went  out  againft  his  w'dow  for  a  4ine»  the  lands  »en*d  being  held  in  capite,  but  fli 


;  aiienation  took  effeff  by  an  aQ  offarilamintf  which  can  do  no  wrong.  Arg.  Vent. 
176.  cites  9  Rsf^io6.  lady  Grefliam's  cafe.  9  Rep.  106.  b.  icy.  a.  S.C.  cited  by  the  chief jull 


dtichaiged  becaufe  the 

176.  cites  9  Rsf.  106.      ,  ^      . 

^ce  as  afjjudg*d  Trin«  31  lUs.  in  (he  l^xcheaueir    Tiie  ^ucen  v.  Udy  Grciham. 


I 


VL.  c)     [Peiformanpe  excufed.     H(m.'\  [  239  ] 

Ads  Df  a  fc-anger. 
^And  whojhall  befucb  a  Stranger.'] 

A  and  B.  fuhmit  themfelves  to  the  award  of  C.  and  A.  enters  •  B.  is  not 
-^»    into  an  obligation  to  C.  tojiand  to  the  awaN^  and  fo  does  to?hc°SbU. 


tbi 


tion  thereof 
Br*  Conditions,  pi.  i8».  cites  S.  C— — Br,  Aibitrement,  pi.  41.  cites  S.  C. 

[2,  5w/ if  ^e  condition  be,  that  the  fin  of  the  obligor  Jball  marry  ^r.Coniid^ 
, .  J  daughter  of  the  obligee j  if  the  daughter  qjt  thp  obligee  refufes  the  ^  ^}'  '!*• 
fon,  yet  the  condition  is  forfeited;  for  the  daughter  is  a  meer4.iys.C. 
ftranger,  ^nd  the  obligor  hath  taken  upon  him  £at  his  fon  fhall  bur  idontt 
marry  her.     22  E.  4.  26,  b.     Perkins  756.]  oofcrreS.P. 

'  [3.  So  if  the  condition  be  /•  infeoff  a  ftranger^  who  refufes,  yet  •  ^rih. 
the  obligation  i^  forfeited.  *    2  £.  ^.  2.  39  H.  6.  lo.  b.  f  22  £.  4.  Barre,  pL 
26.  b.]  5%^'«« 

Le.  T99.  £u  C.  dtid  per  cnri<n.  .■  S.  P.  aid  fo  of  condidon  to  pay  money  to  a  ftranger ;  for  the 
obligor,  ftc.  took  it  upon  Itrnfelf  to  do  ic  Br.  Conditions,  pi.  136.  cite«  9  H.  7.  17.  But  Brooke 
fays  quaere  }  for  it  was  not  adjudgM.  ?         [g  Bulft.  30.  Coke  Ch,  J.  field  that  if  a  m<n  be  bound  that 


•»ci  it«  b«»«M  Upon  «i«iu  wv  «^#  .*  I  -w,  -..-  w.^.,  ,-  „..w «  »w  WW  «»,..^,  ,„,  «»«wn;i  ju»  in  re  nor  aa 

rem,  and  this  is  very  clear4  and  if  a  daf  be  ihnitftd,  as  if  a  man  be  bound  that  another  ihaJl  pay  ^ 
much  to  J.  S.  atJMich.  next,  and  he  dies  before«4giis  ought  pow  to  be  paid  to  his  executors. 
\  Br. CondieioiiSj pi.  182^ ^^^  £•  4*  ^y&'*^  ^^^  <1« aot obfenrc S,  1'.  diere. 


'4 


t 


titeh.  En-       ^4.  ^Sff]  if  there  be  ^feoffinsnt  upon  cendition  to  i^fei^ a  Jlrangir 

•Wc'TpU^i.  ^^  *^  ftraoger  refufes,  yet-die  condition  is  broke,  ibecaufeiihe  r«/^^ 

cites  S.  C.  was  not  that  thk0ioffeejhould  retain  it.     ig  H.  6.  34.  b.] 

0»  Vp»»  '     ^  ^» 


cited  per  Cur."  Lc.  199.— -»Co.  Litt  109.  a.  takes  a  dlverEtj  betvtreeo  a  cftivdition  tt  inffcffthe  oi- 
lilttoramertfitfinger  [to  bis  own  ufej and  tvhere^h  ii  t^W'ttof  a  Jlran^er'/or  the  hertefit  or  behoof 
0ftbe  oiligei,  and  tha(  in  the  laft  cafe  a  tender  u^  rtfufal.  iluiTt  £gtc  the  hond»  betfaufe  he  h'mrelf  up- 
en  t>»e  matter  is  the  caufe  why  the  condition  cuoil  not  bfpcrformed,  anil  therefore  (halt  not  give  him- 
*  Jelf  caufe  of  aaion.  But  if  A.  be  bouad  to  B.  with  caMKdon  that  C.  (hall  infeoff'D.  in  this  cafe  if 
C.  tcndef,  and  D.  rcfufcf ,,  the  obligation  is  fwed,  for  the  obligor  himfelf  undertaketh  to  do  no  aft, 
hut  that  a  Granger  fhall  infcott  a  ftranger.  And  it  is.holdei^  in  our  boolcs,  that  in  this  cafe  it  fliail  be 
intended  that  the  feoffment  psould  ke  made  for  the  benefit  of  the  obligee.  Some  to  reconcile  the  books 
ftcr^  to  make  %  difference  between  an  cxprcfs  reftifal  of  the  ftranger,  and  a  readinefs  of  the  obliMr  at 
the  day  and  place  to  <nJke  performance>  and  the  abfence  of  the  llranger,  but  that  can  make  no  dif- 
lerencc.  I  take  it  rather  to  be  the  error  of  the  reporter,  and  the  records  themfelves  are  neceflary  to  be 
1ee%  for  the  law  therein  i«  as  hath  been  before  declared.  c 

is  di  ^'  ^^"  ^"^  otherwife  it  had  been,  if  the  condition  mzs  to  mah  a 
Stes  there,  s'^fi  \^  *^'' f^  ^A^*'"*  and  hc  rcfufes  i  for  there Ihc  ii^i  wm^ 
— Le.  JQ9.  that  be/bo^  have  tlmreverfion.     %  £.  4«J  v^  ^ 

S.P.  per  •         jt  jfr* 

Cur.  obiter,  and  cites  a  £.4.  z  &  IfH.  6. 34 — ^-^-a  Lc.  112,  in  pi.  aS  j.  S.  P.  by  Pyrr.  Co, 

Litt.  209.  a*  S*  F. 

[    240   ] 

Where  the  [6.  Regularly^  if  the  condition  be  to  le  ferf&nmdhy  ajlranger^ 
^SL°i,  ^^  *^  refuji^  the  ohUgatiim  is  forfeited  \  for  the  obligor  has  taken 
ihMttbicne  upon  hiiH  that  the  ftranger  {hail  do  it.] 

pall  mart  J  ♦  "•      -         •  -  ^ 

^  fir  anger,  or  fiall  infebff  him  by  fucb  a  day,  the  r^^l  of  the  ftranger  is  no  plea,  for  the  party  has 
ttiken  afoM  bim  to  da  tie  tbiag.     Br.  Conditions,  pi    T3.  citc#'33  H.  6.  j6.  -  ,Coftra  if  the  aft 

ihall  be  done  to  the  other  party,  for  there  the  rcfufal  is  a  good  plea.     Note  a  divcrfity,  and  therefor^ 
it  is  ufual  in  fuch  cafes  of  ttrangcrs  t»>  add  fuch  words,  and  if  the  faid  (Granger  will  corilent  to  it.  Ibid. 

——-Br.  Co\enants,  pi.  3.  cites  S.  C Fitzh.  Barrc,  pi   62.  ciics  S.  C 3  Bulft.  29,  30* 

Arg.  5.  P.  cites  37  H.  6.  1 6,  1 7.     Sir  John  Burre's  cafe  [but  fecms  mifprijited for  33  H.  $.  j 6.J 

r*-'^— ^  [7.  jfs  if  the  condition  be  that  my  fen  Jhall  fcrve  J.  If  he  will 
•  Foi.  453-  not,  my  obligation  is  forfeited.     22  E.  4,  26.  b.  j 

Bf«  Conditions, pi.  iSa.  cites  S.  C.  but  I  do  not  obferve  S.  P.  there.       '       "'  .       • 

sLe.  114.  [8.  If  the  condition  of  an  obligation  be,  that  \vhereas  the  obligor 
l^^y^-^l'^'  ond  obligee  are  jointly  feifed  of  the  offiu  of  the  court  of  admiralty^  if 
^Ur.  Parker  ^^^  obligor  (hall  permit  the  obligee  to  uje  the  [aid  o^ict,  and  to  take 
V.  H.irrold,  the  projits  thereof  omy  'to  his  own  ufe  during  bis  life  withont  inter-- 
S.  c.  tho»  ruption  made  by  the  obligor^  then  &c.  Although  after  the  admiral 
•his  a^ne^w'  dies,  and  the  new  admiral  grants  the  Jaid  office  to  aflranger  (as  he 
title  dcrtwd  may  by  law)  and  he  interrupts  and  oufls  the  obligeey  yet  \f  the 
from  the  Migor  after  this  interrupts  the  obugee  alfo,  the  condition  is  broke, 
X.'»nd"Ihe  ^'  32>  33  El-  Ii-  R-  between  Parker  arid  Hardward^  adjudged.] 

former  title 

of  the  plaintiff  is  determined,  yet  agn-  ift  his  cwn  bond  and  deed  be  /Hall  «^  put  out  the  plaintiff,  8cc* 

And  the  court  was  clear  of  op.non  that  judgment  (hould  be  gi'.e-i  for  tue^plaimiff  j  but  the  caufe  was 

compounded  by  order  of  the  lo.d  chancclio. 3  Lc.  142.  pt  191.     Parker  v.  Howard,  S.  G.  in 

tDtidert  Verbis. G. -ib,  47  pi.  r^.  S.  C.    And  Clefjch  J.  laid,  dfit  if  the  plaintitt  decuples  4k  of. 

ficc  by  fight  or  by  wrong,  tlac  defenuaiYtis  not  to  interrupj  him  a^ajftft  his  own  bonA. 

9.  If  a  man  is  hetttnd  to  ite  to  carry  a  fumof  rmney^  emd^is  robbed 
thereof  in  his  journey^  ^  if  mt  cxcufi^^X  hi^bond.     Pcptheer. 

arguendp 
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^rguefido  in  covenant;  but  per  Kirton,  be  certainly  (hall  be.     Br* 
Obligadon,  (j).  g,  cites  40  £.  ^  6. 

10.  r  eofFraent  upon  conditiori'la  infeofF  the  f$iiffor ;  if  day  be  li- 
mited there  he  need  mt  requejiy  forVbjp  does  not  infeofF  him  by  the 
^ay,  the  other  may  re-enfer  without  requeft.  Bri  Cot)ditions,  ph 
z6.  cites  44  E.  3.  8.  **  ^ 

11.  \i  A.  is  bound  to  B,  that  /,,  S,  JkM  mahe  him  a  honfe  hyfuch  a 
dayy  or  elfe  to  pay  hinf.  ZO  L  by  fii^  a  day.  Jt  is  no  plea  for  him  to 
lay  that  /.  S.  was  dead  before  the  day^  for  that  another  might  have 
made  it,  per  Coke,  Ch.  J.  3  Bulft,  30.  cites  3iil.  6,  Fitzh,  Tit, 
fi^r.  ph  .59.  and  fays  that  to  this  purpofe  is  15  H.  7*  fol.  13, 

12.  If  a  man  be  bound  to  appear  here  at  Wejimnjier  Juch  a  dof 
before  the  jujiices^  and  at  the  day  no  jujlice  is  there^  Ije  fhall  not 
forfeit  his  bpnd  ;  per  Littletfp.  C^od  nuUus  negavit.  ^^  Con-r 
ditions,  pi.  1^0.  cites  a«£.  4«  2. 

^  13*  Jpebt  i^pn  obligation,  the  defendant^&id  that  it  is  indorfed, 
Rat  ifthe  defendant  or  any  for  him  goes  to  Briftol  futk^  day^  and 
there  Jhews  to  the  plaintiffs  or  his  counjcl^Juffictfint  difcharge  of  an-         .  '  * 
nuity  of  40  s.  per  ann^  which  the  plaintiff  claimsa  out  of  2  mefuages 
inD.  that  then  &c.  ?nd  faid  that  A.  and  B,  byaflignment  of  the 
defendant  came  the  fame  day  to  B.  and  tendered  to  Pew  to  N.  an4 
W.  the  plaintiff's  counfel,   a  fufBcient  difcharge  of  the  annuity, ' 
and  they  refufed  to  fee  it^  judgment  fi  iaftio,  and  the  pl^iitiff  de- 
murred, and  it  was  awarded  no  plea  by  all  the  juftices  after  great 
argument,  becaufe  he  did  not /hew  ^what  difcharge  he  tender* d,  as  a  [  24 1  J 
releafe  or  unity  of  poffeffion^  &c.     For  this  lies  in  the  judgment  of 
^e  court  to  adjudge  it ;  but  if  they  had  faid  that  he  did  not  come 
there  at  the  day,  this  fhall  be  tried  per  Pais.     Br«  Conditions,  pL 
)83.  cites  22  £.  4.  40. 

14.  In  debt,  A,  was  bound  to  B.  by  obligation  in  iCK)fc  upon 
condition  that  if  the  faid  A,  after  the  death  of  his  father^  and  within 
3  months  after  made  fufficient  eflate  in  fuch  land  to  afeme^  that  then, 
&c.  The  defendant faidj  that  the  fame  femi  took  the  obligor  to  baron  • 
in  the  life  of  the  father^  which  efpoufals  continued  'imontht  after  the 
4eath  of  thf  father^  fq  that  he  cannot  infeoff  him.  Per  Townfend  J, 

$he  obligatidn  is  forfeited ;  for  when  he  is  bound  to  affure.  it  to  a 

jlranger^  as  here,  he  ought  to  do  it  at  his  peril;  for  in  this  he  took 

upon  him  to  rule  the  ftranger.     Br.  Conditions,  pi.  127.   cites 

15.  And  ifthe  feme  in  this  cafe  had  entered  into  religion^  the  obli- 
gation had  been  forfeited.     Ibid. 

1 6.  But  if  the  obligee  himfelf  he  the  caufe  that  the  obligation  be 
not  performed  i  this  is  no  forfeiture,  for  this  is  his  own  aci.  Ibid. 

•17.  Debt  upon  obligation,  the  condition  was  to  pay  the  plaintiffs  P'j;'^*P'* 
or  his  affigns  20 1.  at  fuch  a  day  and  placcy  that  then,  &c.     The  ?otdcm*va- 
defendant  pleaded  that  the  plaintiff  appnntrd  one  A.  to  receive  th«  bis. 
m(^y  of  him  at  the'  dajHJtfid  place,  and  that  he  tendered  the  fame  to 
thejaid  A.  who  refufed  it.     Thfc  plea  was  held  good,  without  al- 
leging payment  in  fa£l.  Mo.  37.  pi.  120.  Triri.  4  Eliz.  Anon* 

1 8.  But  otherwife  it  is  when  fhe  cohdition  \ttopay  the  money  to  a  ^*'*  S^*  P^- 
flran^  for  that  the  payfitent  6ugHt  to  be  at  the  peril  of  the  obli-  l^^i^  *" 
gor,  lClo.37.  pl.4C20.  Tria4£li^f  Anon.  bis. 

19,  Covenant 


vcr- 
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Not  75.  '9'  Covenant.     Leffa  for  years  covenanttdat  the  endrf  the  Urm 

S.  C.  Che  to  yield  up  the  tenements  MJett  repSred^  it  was  affigned  for  breach, 
toutt  that  he  had  not  left,  &!.  The  defendant /i/i  that  one  B,  was 
£ff«  dU  /«M  until  by  the  plaintiff  Mffiijed,  wh$  leafed  to  the  defendant^  and 
charpsd  of  after  B,  entered  and  mfeoffea  j.  S.  who  yet  is  feifedy  &c.  and  ad* 
the  cove-  judged  a  good  bar.  Cro.  £.  656,  pK  ai,  HUl.  41  Elix.  B.  R, 
S^liS:'"  Andrew  v.Ncedhiim, 

b«ag  gone, 

fhc  obligacioii  is  difcharged* 

5  Rep.  13.  20.  In  debt  on  obligation,  conditioned  to  mate  fuch  a  rekafty  m 
tambc's  Mlch.  tcroi  next,  as  the  judge  of  the  prerogative  fhould  think  meet', 
S^id^^c-  *®  defendant  faid  that  I.  S,  was  judge  there  at  the  tim^,  and  that  h* 
^i^^>  did  not  appoint  or  devife  any  feleaik;  adjudged  ho  plea,  becaufe 
.  ibrthede-  not  alleged  that  he  caufed  a  releafe'to  be  drawn  and  tendered  to  the 
itrOm.  judge^  for  be  to  get  fuch  a  releafe  drawn  as  the  judge  {ball  allow  of* 
£^  pr^     Cro,  £,  716.  pi.  41.  Mich,  41  and  42  Elis.  C.  B.  Lamb  v.  Brown* 

cored  the      weqt* 

judge  to 

Jiave  devUed  and  direAed  it— S.  C*  cited  Mo.  645.  iq  pL  89%  /— S.  C.  cited  Cro,  ^.  864.  in  pi.  42, 

Cfo.  J.  s^  21.  Audita  querela,  diat  he  was  obliged  in  ajiatute  of  600I.  to 
^'^'^R*  the  defendant,  to  the  ufe  of  L  B.  defeafanced^  that  if  he  paid  fuch 
M?n'p«  ▼.    A'"'»  ^^A^*  ^y^^  '^  7'  ^*  ''  Jhouid  be  void;  and  fhewed  that  at 

£u^fe,S.C.  every  of  the  faid  days  and  places  he  was  paratus  to  pay  the  faid  fums^ 
error  end  and  obtulit  them  i  aJl  the  court  held,  that  the  tender  was  a  fufficient 
i{^J^^'_^  performance,  the  defeafance  being  made  to  the  ufe  of  J.  B,  but  if 
Yeiv.  38T*  he  had  been  a  meer  ftranger,  and  was  not  to  have  any  benefit 
Hughes  ▼•  thereof,  it  would  be  otherwife,  and  judgment  for  the  plaintiff. 
pSfciTi'Tac.  Cro.  £•  754.  pi.  18,  Pafch.  4a  Eliz.  C.  B.  Hufti  v.  Phillips. 

B.  K.  the 

StC.  and  judgment  affirmed  by  all  thejuftlcef. 

Cro.B.864t  22.  In  debt  upon  bond,  conditioned  to  deliver  to  the  plaintiff, 
td'^wS^OT  ^''  ^*^  '^*^  ofjucb  a  Jhip  under  the  Lands  of^  perfons^  or  in  default 
Sic*plaintiff.  thereof^  to  pay  to  the  plaintiff  fo  much  money ^  &c,  as  the  4  perfons 
-; — S.  C.  Jhouid '^  value  the  tackle  to  be  worth  \  the  defendant  pleaded^  that  the^ 
cited  iMod.^^^^j  f^^j  „g^  valued  the  tackle  \  and  upon  a  demurrer  to  this  plea 
HjllisTnd  the  plaintiff  had  judgbicnt,  for  where  the  defendant  has  eleflion  by 
29  Car.  z.  the  Condition  to  do  one  of  2  things,  if  by  aiiy  default  of  a  ftranger, 
*°**  *^'  or  of  himfelf,  or  of  the  obligee,  or  by  the  aa  df  God  he  cannot  do 
eowt  a-  <>ne  of  them,  there  he  ought  to  do  the  other  j  and  the  defendant  in 
greed  thn  the  principal  cafe  ought  to  have  got  the  4  perfons  to  value  the 
cafe  to  be    tackle.    Mo.  645.  pi.  892.  Pafch.  43  Eliz.    Moore  v.  More* 

ItW)  but  the  I 

rule  there      COmbC. 

put  was  de. 

Hied       .     S.  C.  cUed  Arjr.  Mod.  465.  fays  the  refolution  of  that  caft  is  law,  ^d  that  there  necdc^ 

no  fuCh  rule,  and  that  it  gees  upon  the  region  ol  Lamb's  cafe,  5  Kcp.  [23.  b.  j 

*i242] 

23.  If  ^»  is  bound  to  build  a  houfefor  5.  before  fuc^  a  iime^  and  A, 
dies  before  the  tinicy  his  executors  arc  bound  tp  perform  this  j  per 
Cpkc  Ch.  J.  3  Bulft.  30.  Pafch.  13  Jac, 

*(M.c)  What 
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(M.  c)  What  Things  will  difpert^  ivitb  a  Condition^ 
A£ls  of  him  that  nvtll  have  the  advantage. 

f  I.  JF  a  condition  be  ta,  recover  certain  Iand_  againft  J,  S.  and 
**  thereof  U  enfeeff  anofher^  who  U  party  to  the  obligations^  if  he 
to  whom  the  feoffinent  is  to  be  made,  accepts  a  feoffment  of  the  land 
before  any  recovery  bad  by  the  other,  the  condition  is  performed  (it 
ieems,  becaufe  he  had  difpenfed  with  the  condition«)  39  £•  3.  3.  S» 
6  b*  But  quxre,  for  perhaps  he  hath  difleifed  J.  S.  but  it  is  diere 
(aid,  that  it  (hall  be  intended  that  he  himfelf  was  feifed  thereof.] 

[2.  If  a  leafe  for  years  be^ade  upon  condition  not  to  alien  with^  •  in  Roir. 
out  licence^  and  after  the  lejfor  Ucenfes  the  Ie(ree  to  alien,  and  dies  "»*»»  ™'»f- 
hefore  alienation^  yet  the  lefTee  may  alien ;  for  the  death  of  the  o!^.} 
leflbr  is  not  any  countermand  \  for  this  was  executed  on  the  part  of  Cr^.  j!*xo2. 
the  *  lefTor  as  much  as  it  could  be.    Co.  Lit.  52.  b.  cites  M.  3  pi  s^^MUk. 
Jac.  b.  to  be  refolvcd.]  y«^;^- 

Bellamie, 
feems  to  be  S.  C.  only  here  it  is  fa'd  to  ht  that  the  lefTor  died  before  the  alienation,  whereas  la 
Cro.  it  is  ftated  that  the  alien ati6n  was  after  a  grant  of  the  reveriion  by  the  lelfor,  and  attornment  by 
the  ledec ;  and  held  that  though  the  aliengtlon  was  after  the  grant  of  the  reveriion  by  the  Ikence  of 
ibe  grantor,  yet  it  was  good  eaough,  and  judgment  accordingly. 

3.  If  a  man  be  bound  to  prefent  f.  N.  to  the  church  of  jD.  and 
y.  N^  takes  femcy  and  the  church  voids^  yet  the  obligor  ought  to 
prefent  J.  N,  for  otherwife  he  (hall  forfeit  his  obligation ;  the  rea- 
fon  feems  to  be,  in  as  much  as  it  is  a  condition  in  fa£t,  as  to  (land 
to  a  void  award  &c.,  Br.  Conditions,  pi.  189.  cites  34  £.  i.  and 
Fitzh.  Debt  164.  J* 

4*  jlnnuity  was  brought  by  a  man,  to  whom  it  was  granted  ////  he'^Br.  Tout 
was  promoted  to  a  competent  benefice*    The  defendant  faidj  that  the  TempsPrift. 
plaintiff  had  taken  fcmc^  andfo  could  not  receive  a  benefice',  and  a  good  \lcJ  ^' " 
plea  by  award.     Br.  Annuity,  pi.  16.  cites  7  H.  4.  16. 

.5.  If  a  man  is  bound  in  an  obligation  of  40 1.  upon  condition  or 
defeafancethat^y.  5.  befervantto  the  obligee  for  j  years  j  that  the 
obligation  (hall  be  void;  per  Cur.  it  is  a  good  plea  that  the  obligee 
licenced  the  fervant  to  gOj  &c.  though  the  licence  be  only  by  parol. 
Br.  Licences,  pi.  18.  cites  6  £.  4.  2. 

6.  Where  a  man  leofes  land,  rendring  rent^  and  the  tenant  is 
hound  to  pay  ity  and  the  obligee  enters  into  part  of  the  landy  the  ob- 
ligation is  determined;  for  this  is  an  advantage  of  the  obligee.   Br.  j"  ^ao  1 
Conditions,  pi.  128.  cites  4  H.  7. 6.  .^ 

7.  A.  leafed  a  houfe  and  lands  for  2 1  years  to  B.  referving  i-ent  an-  ^  ^^^  ^^ 
nually,  provided  that  the  faid  B.  &c.  Jhould  not  parcel  out  from  the  pi.  54.  *s.  C. 
faid  mefuage  any  lands  without  A*s  confent.     B.  leafes  parcel  of  the  3  J"<Jg«« 
land  to  C.  for  part  of  the  term.     The  rent  became  arrear^  and  A.  ^^^  '^*'^ 
aecepted  the  famcy  and  afterwards  entered  for  breach  of  the  condi-  unce^S 
tion.     Two  judges  held  that  the  entry  was  gone,  but  the  other  notcondudt 
^there  being  only  one  more  in  court)  was  of  a  contrary  opinion.  J^'  **"*  ^^*' 

^     .      1  '^  I      V»        rT'.i       o  T"!-        \A       L        i^     ^'  '  He  may  en- 

%  And.  42.  pi.  28.     Hiil.  38  Ehz.  March  v.  Curtis.  terandavoid 

th« 


> 


H$ 
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the  feafe^  for  it  migh^be  Chat  the  leflee  had  firft  coaveyed  the  pi^ts,  and  To  hhktn  thi  cdnditi<M{ 
and  yet  A.  might  not  have  any  notice  thereof^  and  then  it  would  be  hard  to  conclude  him  in  fuch 
cafe  $  for  if  it  fhouM,  then  every  one  in  fuch  cafe  mf^e  defrauded  of  the  benefit  of  his  condition. 
— -^ Cro.  E.  ^%%*  pi.  57.  S.  C.  Anderfon  and  Beaumond  held,  that  the  entry  was  barrM  by  the  ac- 
ceptance, but  Walmfley  e  contra,  Ow<;n  abfente ;  adjomatur. '  Mo.  425.  pi.  594.  S.  C.  accord* 

ing  to  Cro.  E.  fupra. Brownl.  78.  S.  C.  but  S.  P.  docs  not  appear.  3  Rep.  65.  a.  S,  C. 

cited  byJthe  reporter,  and  fays,  that  it  was  adjudged  by  Anderfon,  Waimfley,  and  the  whole  court, 
that  though  the  If  {lor  accepted  the  rent  by  the  hands  of  the  leflee,  jkt  inafmuch  as  the  leffor  had  no 
notice  of  the  ailignment,  the  acceptance  did  not  conclude  him  oihds  eh  try. 

\ 

8.  The  plaintiff  had  entred  into  of  tides  to  purckafe  land,  but  ob- 
jeftions  being  made  to  the  title  they  were  removed,  after  which  Jie 
paid  a  confiderable  part  of  the  mo;iey,  and  came  intofeveral  orders 
of  court  with  the  defendant,  to  pay  the  refidue  by  fuch  a  day,  and  in 
default  thereof  to  give  up  the  articles<^  and  lofe  what  he  had  befori 
paid.  The  plaintiff  maSe further  default^  arid  prayed  to  be  relieved 
on  payment  of  principal  and'  intereft.  Lord  chancellor  faid,  that 
the  agreements  being  looked  upon  to  be  intended  only  as  a  fecurity 
for  payment  of  the  money,  if  the  defendant  had  his  principal^  in- 
tereft, and  cofts,  he  could  not  complain ;  that  at  the  time  when 
the  money  was  to  have  been  paid,  being  in  1720.  Money  was 
locked  up ;  that  a  delay  happened  by  the  death  of  defendant's  fatherj 
'  andjiis  executors  not  a6ling,  and  the  defendant's  delaying  to  ad- 
minifter  to  his  father  with  the  will  annexed^  which  Was  the  default 
of  the  party^  fo  that  the  plaintiff*  s  payment  at  the  exaSl  time  wai- 
difpenfedwith^  and  therefore  decreed  the  plaintiff  to»be  relieved  upon 
payment  of  prircipal,  intereft,  and  cofts*  Trin.  1722.  2  Wms** 
Rep.  66*  Vernon  v.  Stephens* 


/ 


(N.  c)  What  jiSi  or  Thing  will  excufe  the  Perform^ 
>  dn£e  of  the  Condition- 

Adts  of  him  who  is  to  have  the  Advantage. 

Ih'^hi'h  [^'  T  ^  ^  condition  be  to  infeoffthe  obligee^  though  the  obligee  dip- 

9»."a.  In  feifef^him  of  the  kndfj  yet  this  does  not  excufe  the  perform- 

principio,  ance  of  the  condition,  for  he -may  re-enter^  and  perform  it  notwith- 

per  Cur.  ftanding.     Co.  8.  Francis  *  32.  Co.  2.  Julius  fPln.  [mnnihgton's 

Obiter;  for         r  i   ^^    U      A^:*.,.^A  ^  "^  L  6 

the  •biigee  ^"M  59'  b*  admitted*  J 

had  tio  co- 
lour to  enter  upon  the  obligor.  ■  S.  P.  Arg.  Godb.  75.  111  pi.  90  "ii—- See  pi.  9.  S.  C. 

If  a  man  makes  a  feoftment  in  fee,  apon  condition  that  tke/eof^e  (hall  rt^infeoff  bim  at  fuch  a  day, 
and  before  the  day  the  feoffor  dij/'eijes  thefeuffee^  and  holds  him  out  by  force  until  the  day  be  part,  tnfe 
ftate  of  the  fco^ee  \»  abfolute,  lor  the  feoffor  is  the  caufe,  wher^f-ue  the  conditidn  cannot  be  pet* 

jj|.     formed,  and  therefore  ihail  neter  take  advantage  for  non-performance  thereof.    Co.  Litt.  206.  b* 

^'     [   244   J  ' 

Cro.  E.374.  [^2.  If  leflee  for  years  covenants  to  drain  the  water  which  is  upon 
rei  "kead  ^^  ^^"^  before  fuch  a  day^  and  after  the  leffor  enters  before  the  day, 
S.  c.  ad-  *  and  tliere  continues  till  the  day  is  pafi^  yet  this  fhall  not  excufe  the 
juJgcd  no     performance  of  the  covenant,  becaufe  this  is  collateral  to  the  land% 

tXti^A  ^»U-  37  ^1-  fi-  R-  P^r  ^""2"^  adjudged.] 

.   th.»t  the  lef- 
for held  him  out,  and  difturbed  him  to  go  it.— —Mo.  401.  pi-  534.  Carith  v.  Read,  S.  C.  is,  that  • 
kafe  was  made  of  ceitain  f(pnny  grounds  in  the  county  ot  C  and  the  leilee  covenanted  to  drain  certaii) 
bUiLr  iand^  in  the  laid  county  not  in  the  leafc^  and  upon  covtnaQt  brou^t  he,  pleaded^  that  iefibr  had 

cntei'd 
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eaterM  into  the  land  leafed,  and  adj«dg^d  no  plea  ^  beelile  the  covenant  was  coUateral,  and  not  for 
the  doiog  a  thing  inherent  to  the  land  demifed  |  but  If  th«  covenant  had  been,  that  upon  the  land  de« 
xnifed  he  flwuld  do  fuch  an^  a^,  the  entry  into  t|^c  land  leafed  may  excufe  the  ad ;  and  cites  i^H.f* 
to.  xo£.4«i8.  19  £.  4. 2.  and  35  H.  6.  ffHJk*  Bane,  162.— Ow.  65,  66.  S.  C.  adjudged 
accordingly. 

[3.  If  a  man  be  bound  to  build  an  houfej  &c.  he  is  excufed  if  Br.  eove- 
the  obligee  will  not  fuffer  him  to  build  it;  for  he  cannot  come  upon  "*°^P^'3»« 
the  land  without  his  wilL     19  £•  4. 2.  b.  per  Curiam.]  4.  "/which 

is  the  com- 
menc«ment  of  the  S.  C*  and  fays  it  js  a  good  plea  in  covenant  brougR  for  the  not  building,  that  the 
plaintiff  commanded  him  not  to  build  ir,  but  a  difcharge  it  cannot  be,  unlefs  it  be  by  writing,  where 
the  covenant  ia  by  writing,  as  in  the  principal  cafe  it  was  \  per  the  opinion  of  the  court* 

[4.  If  a  condition  be  to  repair  a  houfu^e  is  excufed  thereof  if  a  Fjtzh.Don^ 

Jirangir  by  the  command  of  the  obligee  hiwftlfMi/iurbs  him^  and  will  **'*  ^^5*'  P'' 

not  fuffer  him  to  do  it.    9  H.  6. 44.  bj  l?c.&' s.P, 

.4  '  admitted  by  ilTue  $  and  cites  alfo  Mich.  6  H.'  &! 

[5.  If  a  condition  be  to  eri£f  a  mill^  and  after  he  comes  to  the  ob-  r*-^^-^ 
ligee,  and  fays  all  is  ready  for  the  ereiSing  thereof,  and  demands  *  ^^<>**  454* 
of  him  when  (*)  he  ftiall  come  wi^h  the  miH  to  ere<ht  it,  if  the  obligee  ^""v-iy 
fays  be  will  not  have  the  milly  and  entirely  difcharges  him  of  the  miU,  ^^  ^^^^^ '" 
this  fhall  excufe  him  of  the  performance.  3  H.  6.  37.  admitted  by  there. 
the  ifliie.] 

[6.  If  leffce  for  years  covenants  to  drain  the  water  that  ftands  upon  See  pi.  1. 
the  land  before  fuch  a  dafy  and  after  the  lej/or  enters  upon  the  land,  s.  C.  and  ^ 
and  di/Iurbs  the  leflee ;  this  is  a  good  excufe  of  the  performance  of  |hcrr°^^^  _ 
the  condition.     Hill.  37  £liz.  B.  R.  per  Curiam.  J  Godb.  70. 

Mich.  a8  ft  19  Elix.  Arg.  cites  a  cafe  In  the  fame  term  in  C.  B.  where  leflee  for  5  year^  covenanted 
to  build  a  mill  within  the  term,  and  becaufe  he  had  not  done  it»  the  leiTor  broughc  an  s^ion  of  co- 
venant j  and  the  defendant  pleaded,  that  within  the  laft  three  years  the  leflbr  forcibly  held  him  out 
Mcc.  (o  as  he  could  not  build  it  j  and  by  the  op':i(ion  of  ail  the  jufiices,  he  ought  to  plead  that  the  l6^ 
Cor  with  force  held  him  out,  otherwiie  it  wonld  be  no  pka. 

[7.  If  a  man  covenants  with  me  to  collet  my  rents  in  fuch  a  town^ 
if  /  interrupt  him  in  the  coUefting  thereof,  this  excufes  the  cove- 
nant.    13.  H.  7.  Keble  34,b.]  .7  ^ 

[8.  If  leflee  for  years  of  an  houfe  covenants  to  repair  it,  and  to 
leave  it  in  as  good  plight  as  he  found  ity  and  after  certain  ^^^rij  of 
fire  come  out  of  the  chimney  of  the  lejjhr  into  an  houfe  not  much  re- 
mote, by  which  the  houfe  of  the  lejpe  is  burnt j  this  will  excufe  the 
performance  of  the  covenant  to  the  leflee,  fo  that  he  is  not  bound 
to  re-build,  becaufe  this  comes  by  the  ad  of  the  UJfor  himfe^.  Trin. 
1 2  Jac.  B.] 

[9.  If  the  condition  of  an  obligation  be,  that  the  obligor  (hall  /«-  »  Br>wnl. 
feoff  the  obligee  of  the  land  before  fuch  a  day^  and  after  before  the  day  ^V'  ^Jf '*?■ 
the  obligee  dijfeifes  the  obligor^  and  keeps  it  with  force  till  after  the  icr  v. Vrali- 
day^  fo  that  the  obligor  cannot  enter,  this  will  excufe  the  perform- ^'s»  s.  c. 
ance  of  the  condition,     Co.  8.  Frances  Q.^.l  -^"^  ^'  ^' 

^  _  -,  '      -*  docs  not  ap- 

•[2453  pear. T 

S  Kep.  92.  a.  per  Cur,  in  Francis's  c^fe.  .Where  a  perfon  agrees  to  do  a  thing,  he  muft  /av;u 

•  he  has  done  all'tn  hi%  pimet'  to  pcrfjrax  it,  anJ  he  ought  itkei>.if<:  tijhev  L<r>i,  it  came  to  paftf  true  »t 
was  noc  performed  j  a$  chat  th**  defculant  Was  thcie  and  refufsd  10  .iccep',  or  wi,  noi  thcic  at  all,  or 
•a  the  iaft  conveni«nc  time  of  thcd.iy  whiwh  (he  Uw  a|)points  for  d;i.i^'  i\\e  {n4:rer,  and  all  this  the 

fhiutif 
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plaintiff  ought  to  Slew  to  intitle  kimfclf  toMsa^nj  per  HoltCh.  j.  fa  Mod.  531.  Tnjt.  i^W,  ii 
in  cafe  of  Lancaihtre  t.  KiUmgworth* 

And  upon  this  reafon  of  law  is  the  cafe  in  t  Rep«  M.  Francis*!  cafe.  One  raaket  ^fetjfmtnt^  nftn. 
twditiw  that  \}a,%  fcfiffte  fihM  re-tnfff  okrtpe  hyfmk  m  daf^  and  before  the  day  die  ftofffie^  or  aUi* 
cor,  is  dljfcifed  by  him  that  was  to  It  infeoffedf  and  then  tlK  ^nd  h  put  in  futt)  it  ie  not  id  food  f/gd 
to  fay,  thaC/c»  W4re  always  ready  to  infeofFhim,  but  that  he  himfelf  before  the  day  oafted  you,  but 
you  mnjf^rteeed  further^  and  fay,  that  ht  kept  you  out  aftbepoffejion  till  after  ttf  day  ^vtbfuret  \ 
for  though  he  had  interrupted  you,  perhaps  you  might  have  come  ufoii  the  Und  after  and  perronaed 
the  agreementiW  made  a  tender,  which  if  he  refufed  would  have  be&i  tantamount ;  for  you  ought  not 
only  to  Ihew  a  diilurbance  by  him,  but  alfo  fuch  continuance  of  that  dlfturbanee  as  ouule  it  impoflible 
for  you  to  perform  on  your  fide,  and  in  that  cafe  he  gught  to  (hew,  that  lie  came  to  endeavour  to  make 
a  feoffment,  b«t  could  not  do  it  Iqt  reafon  of  the  force  lie  met  with  from  the  pliintifFy  and  that  had  bees 
A  good  excuik  \  per  Holt  Ch.  J*  ii  Mod.  J32.  Trin.  13  W.  3*  in  caie  of  Laocaihire  y«  KJllingworth* 

•  Codb.70.      f  10,  If  a  leafc  be  made  upon  condition  that  the  letkcJbaU.nct 
^C  *bn?    p^^^^*  ^^  harbour  any  whort  within  the  houfe  to  him  let,  and  that 
ndtS.P...  if  he  fuffers  fuch  wommt^flay  there  for  6  weeks  after  warnings  &c. 
Ibid.  75.     It  fhall  be  lawful  for  Ac  lej^  to  enter  \  and  after  the  lejfee  fuffers 
m^o^of    I^^^  woman  to  he  there^  aiunvarning  is  given  him  by  the  leflor ;  al- 
St.  Cathc-  though  after  the  lejfor  commands  the  woman  tojiay  there  for  6  weeks 
line's  cafe,  yet  £is  uiall  not  excufc  the  performance  of  the  condition,  becaufe 
^•^•*^'^' the  leflor  did  not  do  anyadt;  and  notwithftanding  the  ctnnmand, 
the  leflee  mi^ht  have  removed  her*    *  35  H.  6.  Bar.  16I.  per  Cu- 
riam.   Co.  8.  Frances  91.  B.] 
>Rep.  9».       '^ii,  But  in  the  (aid  cafe,  tf  the  letfor  oujis  the  lejfee^  and  with 
in  Fran-  ^Qfce^  and  againft  the  will  of  the  leffee,  futs  in  the  womany  and 
ca  s.  c.   violently  makes  herjlay  there  with  force,  againft  the  will  of  the  lejfei 
4c  s>.  ?•      for  6  wteks^  this  ihall  excufe  the  performance  of  the  condition.    3^ 
H.  6.  Bar.  162.  Co.  8.  92.] 

[12.  If  a  leflTee  for  years  covenants  to  leave  fart  of  the  land  at  the 

end  of  the  te^'m  fallowed  and  fit  for  wheaty  provided  ^zX,  the  lejfee^  upon 

fuch  warnings  may  furrender  and  depart  at  any  feafl  of  Mtchaelmas 

at  any  time  within  the  term^  performing  the  covenants  \  if  after  warn- 

.r  in^  he  furrcnders,  and  does  not  leave  the  land  fallowed,  he  hath 

forfeited  his  covenant  j  for  the  acceptance  of  this  furrender  does 

'^  not  difpenfe  with  the  covenant,  in  as  much  as  by  the  covenant  he 

is  to  accept  thereof.  Hill.  4  Tac.  B.  R.  between  moyie  and  Auftion^ 

adjudged.] 

Cro.  1.  f  jj.  ^XtV)Q  are  hound  in  a  Jiatute^  with  a  defeafancCy  that  they 

S?c.^b'eid^*  ^^^  fhall  make  fuch  affurance  as  fhall  he  devifedy  &c.  if  an  aflurancc 

according-    be  dcvlfed  and  tender'd  to  oncy  and  he  rrfufes  to  feal  it,  the  condi- 

ly. ^Jqj^  J5  broke  for  both ;  for  he  need  not  requeft  both  at  one  time. 

^%\u'     H.  41  Eliz.  B.  R-  Lowe  and  Terry's  cafe.] 

Terry  and 

X«<4we  V.  Re4ding»  S.  C.  adjudged. 

[14.  Upon  a  marriage  between  A.  a  woman  and  B»  by  inden« 
ture  between  A.  and  B.  and  C.  a  friend  of  A.  it  is  agreed^  That 
C.  fhall  have  all  the  ftock,  portion,  and  eflrate  of  A,  proat  tunc 
ftiit,'  vcl  potuifTet  efle  appreciat'  vel  extunc  poftea  foret  invent',  re- 
ftaret  &L  remanerct  m  manibus  &  ufu,  Anglice,  employment  o£  C» 
_^,,^^^_^  vel  ubi  ipfe  difponeret,  till  B.  Jhall provide  a  certain  jointurey  &c, 
•  Foi.455.  ^tfi  ^'  *  anriuatim  folvendo  querenti  intereffe  proinde  fecundum  ratam 
8  /-  pro  quolibet  lOO  /.  pro  quolibet  anno  durante  tempore  quo  fta- 
tus  ipfiu^  A.  in  manibus  vel  difpofitione  C.  remanerct ;  and  after 

the 


the  marri^e  i^  hdd,  sLnd  then  400  L  of  the  fubflana  of  A  conus  U 
the  hands  ofC  and  for  one  year  contiimi  in  his  hands ;  but  B.  takes 
iond  detains  in  his  hands  of  the  fuMtance  of  A,  ^oods  to  the  value  of 
.♦  100/.  over  and  above  thefaid  400/I  and  this  alfo  againfl  the  will  of 
Cfo  that  G,  hath  not  all  the  fubftance  of  A.  in  his  hands  \  yet  he 
(hall  pay  according  to  the  rate  of  81.  for  every  100 1,  of  thefaid 
400 1.  which  he  had  in  his  hands,  in  as  much  as  the  words  are. 
That  he  (hall  pay  8 1.  pro  quolibet  lOp  /.  Mich.  8.  C^r.  B.  R.  be- 
tween Crojfe  and  Northejy  adjudged  upon  demurrer,  I  being  de' 
confilio  querentis.} 

15.  Where  a  man  is  bourtd,  that  he  /hall  not  refufe  to  makefuch  Br.  Condl- 
indentuf^y  znd 'he  f<jys  that  the  plaintiff  required  htm^  and  he  was  ^'^!^^^f?^'49' 
readyy  and  the  plaintiff  refufed ',  znd  thcTkher^aid^  that  at  another  ^^^^^ q J ^' 


tinie  the  defendant  refujed^  and  the  other  e  contra,  and  found  for 
the  plaintiff;  and  alleged  in  arreft  of  Jiklgment,  bec<;ufe  the  ifliie 
fhould  be  upon  the'refufal  of  the  plaintiff  &  non  allocatur,  but  the 
plaintiff  recovered  y  for  the  defendant  ought  not  to  refufe  at  anjr 
time ;  quod  nota,     Br.  Repleader^  pi.  15.  cites  7  H.  6. 

r6.  If  the  condition  had  been  to  infeoff  J.  Sk  before  fuch  a  day^ 
and  y,  S,  in  the  mean  time  entered  into  religion^  the  obligation  wa» 
iaved  by  the  condition.     Br.  Obligation,  pi.  45.  cites  2  E.  4.  2 

17.  Writ  of  entry  of  40  s.  rent  out  of  the  mona-lery  of  S.  where  B^r.  Condi- 
variance  was  between  the  plaintiff  and  defendant  for  tithes,  and  tlie  cions,p).6i* 
plaintiff" granted  to  the  defendant  the  tithes,  and  he  granted  the  40  s.  S^V  ^'1}' 
rent  to  the  plamttff2x\a  his  lucceQors/^r  thejaid  tithes^  and  the  de-  cordingiy. 
fendant  faid,  that  the  plaintiff  had  taken  24  loads  of  the  tithes ;  judg- 
ment fi  a£tio.     And  per  Littleton  and  Brian  the  bar  is  no  plea^  for 

where  the  rent  was  granted  for  the  tithes,  all  is  executed^  therefore 
the  one  cannot  be  eftopped  for  the  other ;  for  the  grant  of  one 
thing  for  another  is  no  condition.     Br.  Conditions,  pi.  61.  cites  9 

£•  4*  19*  I 

18.  But  where  annuity  is   granted  pro  confilio  impendendoj  apd 

the  grantee  rcfufes  to  give  him  counfel,  this  is  a  forfeiture  of  the 
annuity ;  for  this  is  a  condition  in  law,  and  the  counfel  is  executory* 
Ibid. 

1 9.  So  where  one  is  bound  to  make  a  new  pale  of  the  park,  and  he 
fiali  have  the  ancient  pale^  there  if  he  be  difturbed  of  the  ancient 
pale,  he  is  not  bound  to  make  the  necv.  Br.  Conditions,  pi.  6i, 
cites  9  £.  4*  19. 

20.  So  where  a  man  grants  to  me  10 1.  annuity  to  have  a  gorfe  or 
gutter  in  my  land^  and  I  fop  the  gutter  or  gorfe^  I  (hall  not  have 
the  annuity ;  for  thefe  are  things  executory  \  and  there  if  the  one  be 
difturbed,  the  other  may  do  the  like.     Ibid. 

21.  And  where  a  man  is  to  have  tny  meadow  in  feveralty  after  the 
hay  carried  away  ^  becaufe  I  frail  have  eafemcnt  to  carry  it  over  his 
landy  if  he  difturbs  me  of  the  eafementy  I  may  difturb  him  for  the 
meadow.     But  it  is  not  adjudged.     Ibid. 

22.  But  per  Littleton,  where  a  mzn  grants  an  advowfon  to  mcy 
and  /  grant  to  him  an  annuity^  and  I  dtjlurb  him  of  the  advowfon^ 
this  is  no  bar  of  die  annuity,  for  both  are  executed^  for  the  annuity 
is  executed  by  the  grant.    Ibid,  cites  M.  1 5  £.  4.  2. 

Vol.  V.  T  -         23.  If 
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23.  If  die  obligee  himfelfbe  the  eaufe  that  the  6bli|ati6n  cannot  he 
performed,  this  is  no  forfeiture ;  for  it  is  his  own  a^    Br.  Con* 
ditions,  pi.  127.  cites  4  H.  7.  3. 
The  law  24.  A  man  furrendered  copjrhold  to  J.  S.  and  is  bound  in  an  oblt^ 

If  he^wa™*  gation  that  J.  S.  /hall  enjpy  it  without  interruption  of  any,  and  J.  S* 
tenant  at  afterwards  committed  a  forfeiture^  and  the  lord  entredy  the  obligation 
common  is  not  forfeited,  becaufe  it  was  his  own  a£t^  D.  30.  a.  pi.  205.  HiiL 
U^'oSjee  3t8  H.  8.  Compton  v.  Brent. 

ceafesy  tihe 

obligation  is  favedy  becaufe  it  was  the  ad  of  the  plaintiff  himfdf  j  quod  jiota.    lUd. 

25.  It  is  Ik  general  rule  in  conditions,  that  if  the  plaintifFhimielf 
be  thecaufe  of  difablement,  fo  as  the  condition  cannot  be  perform*  - 
f  247  ]  ed,  he  (hall  not  take  advantage  of  die  condition.     Ai^.  Grodb.  76. 

pL  90.  Mich.  28.  and  29  Eliz. 

3Le.  159^        26.  A.  leafed  to  B.  at  40 1.  per  ann.  and  ^flranger  covenanted 

Mich^^       wi/A  A.  that  B.  JhouUpay  the  40  /.  for  the  farm  and  occupation  of 

and^3o^aiz.  ^^^  ^^f'ds  \  A.  brought  an  action  ^of  covenant  againft  the  ftranger, 

s.  C.  in  to-  vfhopleadedj  that  before  the  day  of  payment^  the  plaintiff*  ou/ledB.  of 

tidemvcrbji.  ^  f^^^ ,  j^  ^^  objefted  that  rfiis  was  no  jJea,  becaufe  this  is  a 

collateral  fum,  and  not  for  rent  iiTuing  out  of  the  land ;  but  the 

court  held  the  contrary,  that  it  is  a  conditional  covenant,  and  that 

the  coniideration  upon  which  the  covenant  is  conceived,  viz.  The 

farm  and .  the  occupation  of  it  was  taken  away  by  the  a£t  of  the 

plaintifF  himfelf.   2  Le.  115.  pi.  153.  Trin.  32  Eliz.  B*  R.  Bedell's 

cafe. 

firownl.  78.      ^7*  Acceptance  of  rent^  is  a  diipenfation  of  a  forfeiture  for  non* 

s.c.&s. P.  payment  of  rent,  but  not  of  a  breach  of  a  collateral  condition* 

by  Sir  Ed-    Cro.  E.  528.  pi.  57.  Mich.  38  and  39  Eliz.  C.B.    Mar/h  v. 

ward  Coke,  ^^^^j^^ 

28.  Debt  on  a  bond  conditioned  to  fave  harmlefs  from  a  bond 
made  to  C,  for  payment  of  tool,  at  a  day  and  placCj  (sc;    The  de- 
fendant pleaded^  that  at  the  day  of  payment  ^  be  was  going  to  the  place 
to  pay  it ;  and  the  plaintijfby  covin  caufed  him  to  be  imprifoned  till 
after  fun-fet  of  the  fame  day^  to  the  intent  the  loO /.  fl)0uld  not  be 
paidj  andfo  the  obligation  to  be  forfeited  5  and  fo  he  could  not  come 
to  the  faia  C.  to  pay  him  the  (aid  100 1.   Adjudged  upon  demurrer^ 
that  fuch  a  bare  furmife  was  no  bar.     Cro.  £•  672.  pi.  30.  Paicb* 
42  Eliz.  C.  B.  Morris  v.  Lutterel. 
S.  c.  cUed       2g.  The  condition  of  a  bond  was,  that  before  fuch  a  dayj^eobK" 
^^^^^^j^' gorwoMldi  procure  fuch  a  wom^ai  to  marry  the  obligee ;  the  oUigee- 
53a.  and  '  goes  to  her,  and  tells  hcry  how  barbaroujly  he  would  ufe  her  if  flic 
calls  it  a     married  him,  and  called  her  whore,  and  threatened  to  tie  her  to  a 

m2k7blc  P^^'  ^"^  ^^'^  ^^^  ^"^^  things  that  no  woman  in  her  fenfcs  would 
cafe.  marry  fuch  a  man ;  after  the  day,  debt  was  brought  vpon  bond^ 

and  this  matter  fpecially  pleaded  in.  bar,  and  adjudged  to  be  no  good 
plea,  but  that,  notwithftanding  the  menaces,  the  obligor  ought  to 
have  jhewedy  that  he  had  done  his  utmojf  endeavour  to  procure  her 
to  marry  him,  but  that^^  by  reafon  of  the  menaces  refufedj  and  io  he 
was  hiiidred  by  the  plaintifF.  Cro.  £•  694,  pi.  4.  iVlich.  41  Eliz. 
B.  R.  Blapdford  v.  Andrews* 

S  ,  •  30-  ^fioff'- 
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30.  Kfeofftnsnt'^2&  made  on  condition  to  pdy  106 1,  atfuch  a  day^ 
mid  to  make  afufficUnt  leafe  of  BL  Acre^  tared  thereof^  for  21  years. 
The  200  /.  was  paid,  but  as  to  Bh  Acrt  it  was  inftjied  that  that  was 
parcel  of  the  landi  whereof  the  feoffment  was  made^  which  the  feoffeg 
yet  continued  in  poffeffion  of  fo  that  he  could  not  make  a  leafe  thereof  % 
the  feoffee  demarr'd)  becauie  it  was  not  alleged  that  the  kafe  of  BL 
Acre  was  made ;  but  it  was  held  that  he  need  not  to  allege  per- 
formance of  that  part,  becaufe  it  is  impof&ble  to  be  perform'd ;  and 
his  performing  the  poffible  part  is  fulEcient.  And  here  he  cannot 
make  a  fufficient  leafe,  becaufe  the  feoffee  is  always  feifed ;  and  it 
is  not  intended  that  he  Jbould  make  a  leafe  hy  eftoppel^  the  words  be* 
ing  that  he  fhould  make  a  fuf&cient  leafe,  Cro.  £.  7.80*  pl«  14* 
Mich,  42  and  43  Eliz.  B.  R.  Wigley  v.  BlackwalL 

31.  If  A.  be  bound  to  B,  that  J.  S.Jhallmarry  Jane  G.  beforefach 
a  day,  and  before  die  day  B,  marries  with  jfane^  he  fliall  never  take 
advantage  of  the  bond,  for  that  he  himfelfis  the  mean  that  the  iondi* 
tion  could  not  be  perform^ dy  and  this  is  regularly  true  in  all  cafes.  Co. 
Litt.  206.  b. 

32.  A  mortgagor^  or  obligor  muft  on  the  day  of  payment  y/^>^  the  Lite.  8,340. 
mortgagee  or  obligee^  and  tender  the  moneyi-  &c.  if  the  mortgagee, 

&c.  be  in  the  realm  of  England^  but  if  he  be  out  of  the  realm  of 
JBngland,  the  other  is  not  bound  to  feek  him  there,  but  fliall  have 
the  fame  benefit  as  if  he  had  olade  a  tender.  Hawk.  Co.  Lit. 
294.  29?. 

33.  ^ieen  Mary  granted  to  T.  a  reverfton  in  tail  upon  condition  [  248  J 
that  ifT.  or  his  heirs  pay  20  x.  at  the  receipt  of  the  exchequer^  &c.  the  "^f^^^lv^ 
gYanteeJhalL  have  afee\  refolved,  that  if  afterwaras  the  queen^  un-  v.  Tuliy, 
der  her  gi eat  fealy  refufes  to  receive  the  money^  yet  if  the  grantee  ^•^-^^•P^ 
tenders  it  at  the  receipt  of  the  exchequery  he  Ihall  gain  the  fee ;  for  ^^o^^fi^y* 
the  queen  by  no  means  can  countermand  or  hinder  the  increafe  of 

the  eftate  in  fuch  cafe.  Adjudged  8  Co.  76.  b.  Trin.  7  Jac.  Lord 
«StrafFord's  cafe* 

34.  Inx:oven4nt  plaintifF  counts  that  he  by  indenture  leafed  his  Aneriaion 
perfonage  rendring  renty  and  the  leffee  covenanted  to  pay  his  rent,  ofthepoilef- 
Tbe  liffie  pleaded  that  before  any  dayofpayminty  the  parfonage  wasfe-  fo/'yeLlfSf! 
^ueflred  for  non-payment  of  the  fir/f  fruits ;  the  court  held  this  no  charges  aU 
plea ;  for  he  does  not  Jhew  that  any  a^  was  done  by  the  plaintiff  ^^^y^^h 
bimfelf  in  his  defaulty  and  he  cannot  fay  that  the  leffor  had  nothing  ^^^^^^^ 

'-at  the  time  of  the  leafe  made\  fo  in  cafe  of  an  obligation  for  pay-Vort  dcpcnd- 

ment  of  the  rent  $  for  he  had  bound  himfelf  to  pay  it,  and  the  oc-  jns«p^ntJR 

cupation  b  not  material  where  the  leafe  is  for  years  or  for  life ;  pe^njj  ^J^' 

but  otherwife  of  a  leafe  at  will.     Het.  54.  Mich.  3  Car.  C.  B.  vdvercon, 

Teakill  v.  Linne.  J-  Obiter. 

•^  Yciv.23. 

Mich.  44  and  45  Eli».— — When  a  t'l'ng  iflTaes  out  of  the  profits,  if  the  profits  are  taken  away, 
chat  whtdi  ilTues  oiitofthcm  are  aiA>  difcW^ed.  Arj;.  Roll.  Rep.  19S.  cites  20  H.  6  «  rent  is  re- 
ferved  out  of  land,  iF  the  land  be  evicts  i  thereat  is  difcharged,  and  io  it  is  if  he  hai  ntered  int9 
An  obl'gatiOQ  to  pay  th:  rent;  becaufe  itilTues  out  of  ch:  profits  which  are  evicted,  and  coaie^acntly 
the  obligaCtoa  and  vent  are  dachai;ged. 

35.  If  he,  to  wWs^^  thing  is  to  be  done,  hinder  the  othery  that 
IS  to  do  it,  ever.fo  much,  yet  the  other  muji  ufe  his  utmofl  cndea^^ 
vours  on  his  iida  to  performs  and  (hew  that  ho  has  done  it,  or  elfe 

T  a  he 
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he  forfeits  his  bond,  or  breaks  his  agreement  12  Mod.  532.  Trin* 
13  W.  3.  per  Holt  Ch,  J.  in  delivering  the  opinion  of  the  court  in 
cafe  of  Lancaflure  v.  Killingworth. 


(O.  c)    What  I'hings  excufe  the  Performance  of 

Conditions^  and  what  not. 
Adls  ofbim  wbojhall  have  the  Advantage m, 

[Refufal.] 

f r.   TP  the  conditioi>  htto  do  a  collateral  aSl^  and  not  to  pay  md- 

•*  ney,  which  is  of  the  nature  of  tlie  principal  fum,  i t  feems  if  the 

.  obligee  refufes  it  at  the  day,  this  difcharges  the  whole  obligation. 

D.  3.  4*  Ma.  150.  84.  12  H.  4  23.J 

*'*  j^**  2.  Detinui  by  executors  of  obligation  hailed  by  the  teftator  to  the 

I  "citcf  '   defendant^  vf\\ofaid  that  he  and  N,  D.  hailed  upon  certain  conditionsj 

jH.  6.       &c.  and  prayed  garniihment  agaiiift  N.  and  had  it>  N.  came  and 

faid  that  it  was  delivered  upon  condition^  that  if  be  refufed  to  make 

fuch  indenture  to  the  tejlator  when  be  Jbould  be  required^  that  then  it 

/hall  be  delivered  to  the  tejlator y  and  otherwife  to  the  faid  N,  andfKii 

thztfuch  a  day  he  was  ready  to  have  made  the  indenture^  and  the  tef- 

*  tator  refufed  \  by  which  he  prayed  livery  of  the  obligation  j  the  plaits 

tiff  faid  that  at  another  time^  y\z,fuch  a  day  the  tejlator  required  him 

and  he  refufed^  and  the  other  faid  that  he  did  not  refufe,  Prift,  anii 

fo  to  iiTue)  and  found  for  the  plaintiff;  and  it  was  pleaded  in  arreft 

of  judgment,  bccaufe  when  the  teftator  once  refufed^  the  iiTue  (ball 

be  upon  this  pica,  and  the  refuial  of  the  garniihee  after  is  not  nna- 

teriaJ,  and  yet  bccaufe  he  was  bound  that  he  (hould  not  refufe, 

therefore  it  feems  that  he  (hall  not  refufe  at  any  time,  and  after  the 

plaintifF  recovered  by  judgment.    Br.  Conditions,  pi.  49.  cites  7 

H.  6.  24. 

.'f  249  ]       3   in  qu2Lre\rT\iied\tj2imzr)feifedofa manorwith  advowjon  appen^ 

But  per  Af-  dant  enfeoffed  3,  upon  condition,  that  they  or  any  of  them  who  fur" 

cue  to  that  ^/^^^  cr  their  heirs ^  within  40  days  next  after  lO  years  next  enfu^ 

.^■J^thatiy '''i"  '^^  ^^''^  of  the  charter^  Jhall  re-infeoff  "J,  and  E.  bis  feme  in 

the  lefuiai    tally  the  remainder  to  K.  in  fee^  and  they  made  a  deed  accordingly 

of  th€  baroB  ^///,  letter  of  attorney  to  W,  P.  to  deliver  feifin,  and  ddivered  it 

thcprindpal^^  the  attorney  of  M,  in  the  county  of  E.  fuch  a  day,  within  the 

cafe,  that     40  days,  and  commanded  him  to  make  the  feofFment  accordingly  ; 

the  feoffees  which  attorney  j  fuch  a  day  and  year,  at  the  m^nor  offered  tg  the 

fecfif  R!*to'  ^^^^^  ^^  make  eftate  within  the  40  days  according  to  the  deed  and 

whom  the    Condition,  and  the  baron  refufed^  and  alfo  the  attorney  was  upon  the 

-remainder  is  manor  all  the  40  days  J  ready  to  have  made  livery.     Br.  Conditions, 

^"'KuPl-  55..  cites  19  H.  6, 67,  73,  76. 

iftcoofefTcd. 

that  the  bjron  an.1  firme  are  alive,  and  R.  ought  not  to  have  it  till  after  their  deaths ;  and  therefore  It 
Terms  that  »Acr  their  acaths  they  ought  to  infeoff  him.  And  fo  it  is  the  bcft  opinion  here,  that  by 
the  refufal  of  the  biron  and  feme,  the  fcof&es  ihali  npt  retain  the  laa4  \  fos  thi»  was  not  the  inteac 
of  the  iecfiur,  therefore  {he  entry  of  the  doffot  lawful.    Ibid* 

4*  And 
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4«  Andys  it  feems  that  where  time  is  limited^  if  a  man  refufes  at 
one  timei  he  may  agree  at  another  day  within  the  time^  and  aU  welL 
Quaere.     Ibid. 

5.  And  if  the  baron  and  feme  die  within  the  40  days^  there  the 
feoffees  ought  to  make  eftate  to  R.  to  whom  the  remainder  is  h' mitr- 
ed, and  if  all  die  within  the  40  days,  the  feoffor  may  re-enter ;  for 
the  feoffor  fhall  not  lofe  the  land  where  the  condition  is  not  perform* 
ed|  aod  no  default  in  the  feoffor.     Ibid. 

6.  And  if  A.  infeoffs  B.  upon  condition  to  re-infeoff  him  in  fee^ 
and  A#  dies,  yet  B.  ought  to  infeoffthe  heir  of  A.  and  if  B.  had  ten-» 
der'd  a  feoffment  to  A.  and  he  refufed,  and  died,  yet  the  heir  of 
A*  &all  make  requeft,  and  fhall  have  the  land  ^  quaere  inde  where 
n$  time  is  limited^     Ibid. 

7*  Debt  upon  obligation  by  J.  B.  againfl  J.  C.  who  faid  that  the 
obligation  is  indorfed,  that  if  A,  made  eftate  tail  to  B.  before  Aft* 
chaebnas^  that  then,  &c.  and  that  A  offered  feifin  to  B.  by  deedfealed^ 
and  he  refufed^  and  that  the  obligation  was  made  to  the  ufe  of  the 
faid  B.  It  was  held,  that  the  refufal  of  G.  fhall  fave  the  obligation) 
becaufe  the  obligation,  was  to  the  ufe  of  G  and  confequently  G. 
ivas  privy ;  but  the  fame  was  not  exprefly  ruled.  Br.  Conditions, 
pL  140.  cites  2  £.  4.  2.  * 

8.  Where  a  man  is  bound  in  an  obligation  to  da  a  thing  out  of  the  if  •  »•« 
obligations  as  to  infeoffj.  S  byfuch  a  day^  and  he  offers  a  feoffment^  ^Jiga'ion 
9nd  the  other  refufes,  he  fhall  never  be  bound  to  make  the  feofF-  of  100 1« 
ment,  ^nd  the  law  is  the  fame  in  like  cafes;  but  of  things  withiny^^^^^^^" 
as  an  obligation  of  20  /.  to  pay  10 1,  notwithflanding  that  he  refufed  52wy  \f 
the  lol.  offered  at  the  day,  yet  he  fhall  recover  the  duty  after,  viz.  com  ortim- 
the  10 1.  but  not  the  penalty,  for  the  10 1.  is  within>  and  not  dehors,  ^*^»  ^^-  «*" 
Br.  Conditions,  pi.  145.  cites  7  E.  4.  3.  for^Te'of 

an  arbitrf 
mffif  of  the  do'.ng  of  an  off,  &Cf  this  is  col/at fral  to  the  obllgatlosy  that  is  (0  fa/i  is  iipt  parcel  of  it^ 
nod  therefore  a  tender  and  refufal  is  a  perpecu^  bar.    Co.  Litt.  207.  a. 

9.  And  per  Danby,  the  obligor  fhall  fay,  that  he  attended  all  the 
day  ;  contra  per  Littleton,  for  if  the  obligee  refufes  at  one  time  it 
is  fufEcient ;  quod  nota ;  which  Bropke  fays  feems  to  be  law.  Br, 
Conditions,  pi.  145.  cites  7  E.  4.  3. 

10.  Where  the  condition  h  to  do  a  thing  by  a  day^  the  refufal  be-^  ^?*'»<^*  P^-  ^5» 
fore  the  day  is  not  material  if  he  performs  it  at  the  day  or  before  ^q'^'^^J^ 

the  day,     Br.  Conditions,  pL  67.  cites  14  H.  8. 17.  per  Pollard.        Cur. 

I  ] .  Refufal  and  denier  to  him  who  is  privy^  is  material,  and  to  a 
Jlranger  is  nothing  to  the  purpofe,     Br^  Conditions,  pi.  26,  cites 
14  U.  8. 22. 

(P.  c.)  \Excufe.  Afts  of  the  Obligee,  [Refufal.]    [  250  ] 

fl.  iF  the  condition  be,  that  the  fon  of  the  ohligor  Jhall  ferve  the 
^  obligee  for  7  years^  if  he  tenders  hisjon^  and  the  objigce  re- 
feifes^  it  is  no  forfeiture.    22  Ed.  4.  ^6,  2  Ed.  4. 2.] 

T  3       •  2f  A  msji 
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2.  A  man  is  bound  to  y.  AT.  that  A*  B,  Jhailmale  ohligation  of 
10/.  to  the  faid  J,  N^  by  a  day^  and  A.  B.  offers,  and  J*  iV.  the 
M'tgee  refufes^  the  obligation  is  not  forfeited ;  for  the  refulal  was  by 
the  obligee  himfelf ;  contra  if  it  ihall  be  made  to  a  ftranger,  and  he 
rcfufes,&c.     Br.  Conditions,  pL  197.  cites  10  H.  6.  i6« 

* 

(P.  c.  2)    Tender  and  Refufal.    Pleadings. 

I,  TT^EBT  upon  obligation,  with  condition  that  the  defendant  ift^m 
-*^  feoff  A.  B.  and  hts  feme^  and  faid^  that  he  tendered  ejiate  to 
the  baron  and  feme,,  and  the  baron  refufed\  ]>er  Catefby,  this  is  n<> 
plea,  but  fhall  fay,  that  the  baron  and  feme  refufed  \  but  per  Brian 
J.  if  the  baron  once  refufes^  the  defendant  is  difcharged  for  ever  j 
and  if  the  baron  refiifes,  it  is  the  refufal  of  the  baron  and  feme.  Br« 
Conditions,  pi.  62.  cites  15  £.  4*  5.  6. 

2.  Ani  fo  it  is  held  there,  that  refufal  of  a  ftranger  to  the  obli- 
gation ihall  fave  the  obligation.     Ibid. 

3.  Debt  upon  obligation ;  the  defendant  faid,  that  it  is  indorfed, 
that  if  the  defendant^  or  any  for  h'tm^  come  to  Brijlolfnch  a  day^  and 
there  Jhtw  to  the  plaintiffs  or  his  counfel^  fvfficient  d&f charge  of  an^ 
nutty  ofj^o  s.  per  annum,  which  the  plaintiff  claims  out  of  two  mef 
fuages  in  D,  that  then,  &c.  and  faid,  that  A.  and  B.  by  aifignmeiif 

'  of  the  defendant,  came  the  fame  day  to,  B.  and  tendered  to  Jhew  to 
N.  and  W.  of  counfel  with  the  plaintiff,  a  fufficient  difcharge  of  the 
annuity,  and  they  ^efufed  tojee  it  j  judgment  fi  adlio ;  and  the  plain- 
tiff demurred,  and  it  was  awarded  no  plea  by  all  the  juftices,  after 
great  argument,  becaufe  he  did  not  Jhew  what  difcharge  he  tendered^ 
as  a  re/eafe  or  unity  ofpoffeffion,  &c.  for  this  li^s  in  the  judgment  of 
the  court  to  adjudge  it  y  but  they  faid,  th^t  if  he  came  not  there  at' 
the  day,  this  (hall  be  tried  per  Pais,  Br.  Conditions,  pi,  193.  cites 
92  £.  4.  40» 

((^c)    [Exci/fe.]   Ads  of  the  Obligee. 

[l.  TF  a.  is  obliged  to  B.  and  the  condition  is,  that  the  Jon  of  A, 
-■•  Jhallferve  B^  for  f even  year s;^  if  B.  takes  him^  aid  after^  with-« 

in  the  term,  commands  him  to  be  gone  from  him,  the  obligation  is 

QOt  forfeited,    22  £,  4.  26.] 
Bendl.  i8.     .  .[^-  If  the  condition  of  a.  bond  be,  that  the  obligee  fhall  peaceably 
l4.a6.Anonr  enjoy  pertain  copyhold  land  without  the  interruption  of  any^  and  aftef 
^h^i*"**     ^^  lord  enters  for  a  forfeiture  by  nonpayment  of  the  rent  according 
Iw*  Jdcd       to  the  cu/lom^  yet  the  obligation  is  not  forfeited,  for  this  was  the 

r>d,  pegleft  of  the  oMigec  himfelf.     Hill.  28  H,  8.  Dier  ^0.  pi.  205.] 

•^S?  J  3-  A  bond  was  conditioned  to  deliver  to  the  obligee  a  releafe  of 
&c.  In  debt  broMght  the  obligor />/ftf^<?^,  quod  paratus  fuit  at  the 
doy  to  feal  and  deliver  iiy  and  that  it  was  wrote y  and  wax  fixed  to 
ih'eJabel^  but  the  plaintiff  refufed  to  acept  it ;  but  by  Chamberlaine 
J.  the  defendant  did  not  do  au  that  he  might  have  aone  without  the 
plaintiff,  for  hejhould  have  fealed  it^  but  did  not,  and  therefore  the 

plauitifi  s 
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l^aintiff's  refufal  was  not  ill ;  for  that  would  be  acceptance  of 
paper  $  and  Haughton  J.  agreed.  2  Roll,  R\ep.  238.  Mich.  20  Jac. 
B.  R.  Anon.  ^ 

4.  A.  gave  a  bond  for  his  true  imprifonment^  and  after  efcapeJ^ 
and  the  marihal  aifigns  the  bond  to  the  plaintifF  who  fues  it  to 
judgment,  the  obligee  brings  in  the  original  defendant^  and  the  mar^ 
JhaT  accepts  him^  and  per  Cur.  he  by  the  acceptance  has  dtfpenfed 
with  die  forfeiture  of  the  bond.  12  Mod.  454.  Paich.  13  W.  3. 
Mafon  V.  Atherbury. 

(R.  c)     [Dtfcharged  by] 
Ads  of  both. 

f  I.  T  F  the  obligor  pays  part  of  afmalljum  contained  in  the  condi^ 
^  tion  at  the  day^  without  any  mention  of  the  rejl^  yet  the  whole 
obligation  is  forfeited.     21  Ed.  4.  25.  B.] 

[2.  If  the  condition  be,  that  he  fhall  not  difturb  the  obligee  in 
certain  land  leafed  to  him  ;  yet  \{  he  fur  renders  to  the  obligor^  this  is 
a  good  difcharge  of  the  obligation.     22  £d.  4.  37.  admitted.] 

[3.  [If  a]  condition  [is]  broke^  performance  with  the  ^irf^^/^;if^  p^r  Brian, 
§fthe  obligee  after  will  not  excufe.     20  Ed.  4.  8.  6.  J  contra  SuU* 

ardfandthc 
reporter  fays,  Ic  to  (^uaire. 

4.  If  A  be  bound  to  an  abbot  that  5.  Jhall  infeoffthe  abbot  byfuch 
€t  day  5  there  if  B,  enters  into  religion  in  another  houje  before  the  day, 
the^obligation  is  forfeited ;  and  contra  if  he  enters  into  xzYxgxonwith 
^ the  fame  abboty  for  now  the  obligee  is  in  default  by  acceptance  of 
him  into  religion.     Br.  Conditions,  pi.  127.  cites  4  H.  7.  3. 

(R.  c.  2)     Excufe  pro  Tempore. 

Accident. 

I.  T^  I N  E  by  an  abbot  to  find  a  ehaplatn  to  chant  infuch  a  chapel  Br.  Condi-' 

*     or  church,  the  defendant  faid^  that  the  church  or  chapel  fell  "^^s*  pl* 
fuch  a  dayy  &c,  fo  that  he  could  not  do  his  fervice  there  \  per  Keble  *Jh.^7?i3. 
this  is  no  plea,  for  the  conufor  is  bound  to  do  it  there,  and  there-  that  the 
fere  he  (hall  make  the  chapel ;  but  the  opinion  of  the  court  clearly  obligor  b 
was,  that  the  plea  that  the  chapel  was  fallen  was  a  gbod  plea  for  the  b*^^|*  , 
time,  and  that  the  conufee  fhall  make  the  chapel  who  took  the  ^^rt  if 
commodity  of  the  fetvices,  and  the  judgment  in  thefe  cafes  is  dif-Zcrw/^ref*. 
tringas  ad  facienda  fervitia,  which  cannot  be  till  the  chapel  be  re- 
built j  but  judgment  niay  be  given,  quod  ceffet  executio,  till  the 
chapel  be  made,  per  Keble;  but  per  Fineux  contra.     And  this  cafe  r  2^2  1 
of  the  divine  fervice  is  the  default  of  the  plaintiff' for  not  making  of  ^ 
the  chapel  \  fo  judgment  fliall  not  be  given  for  the  plaintifF  where  all 
the  default  is  in  the  fame  plaintifF,  and  the  defendant  (hall  not  do 
divine  fervice  in  the  place  when  the  chapel  is  fallen,  and  it  is  a  bar 

T4  fir 
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for  the  time ;  per  Fineux,  Bri^n  and  Danvcrs,  but  per"  Vavlfor  it  h 
a  bar  for  ever.     Br.  Bar,  pi.  1 1 1,  cites  i6  H.  7. 9. 
S.  ?.  Br.         2.  So  if  a  man  be  bound  to  carry  the  com  to  the  barn  of  J,  S,  and 

'^i!a  Incites  ^^^  ^^^^^'  ^^^'■^»  ^^  ^^  difcharged  of  the  carriage,    Per  Brian.   Ibid. 
10  H.  7. 13.      3-  Covenant  to  lev;  a  fine  by  him  and  his  wife  at  the.  reafonabU 

requeji  \  ficknefs  of  the  wife  is  excufe.    Mo.  124.  pL  270.  jPa(c^» 

25  Eliz, 


I' 


See  Tit.        (S,  c)     In  what  Cafes  a  collateral  Thing  may  bo 
*^L  ^  given  m  Satisjaaion  of  a  Condition. 

•  2  Browni.  [i-  ?  F  a  man  be  bound  in  20 1.  to  do  a  coBateral  aSf  2&2.  feolFment, 
J31.  s.  c.  *  or  to  be  bound  in  a  ftatute,  or  to  render  a  true  account ; 
c  k* ^ch\  there  money  or  other  thing  given  in  fatisfa^ion  is  no  performance 
-^t^f  the  ^  the  condition.  Co.  9.  *  Peytoe  79.  b,  f  D.  4  H.  8.  i.  Perkins 
condition  S.  753.  coHtra  J  9  H.  7.  18.  per  Vavifor,  H.  13.  Jac.  B.  R.  be-. 
^^'"'^■^  tween  §  Forwood  and  DiSion  adjuJged,  (*)  that  money  cannot  be 
(•)F  1.450.  gjygj^  in  fatisfa£tion.  ||  12  H.  4.  23.  adjudged.  Contra  4  H.  6. 
ilT^  23- admitted.] 

up  an  ac- 

coaii;,  it  IS  no  p!ca  that  he  made  him  a  leafe  of  a  houfe  and  land  in  full  fatisfa^liaii  of  all  tccountt, 

&c.  D.  i.Pafch.  4H.S. 

X  S.C.  cited  9  Rep.  79.  b. 

^  3Bullh  148.  Morewood  v.  Dickens,  and  was  on  a  bond  of  2ol.  conditioned  to  deliver  to  the  ob« 
ligee  before  fuch  a  day  fo  much  L'ad  ;  the  defendant  pleaded,  tha(  before  the  day  at  the  requel\of  the 
jplaintiffhimfelf  he  had  paid  ore  S.  10  L  which  the  plaintiH'was  indebted  to  him,  and  this  he  paid  lor 
the  platntiffin  full  difcharge  ot  thi-  firft  bon>J,  and  that  fothe  plainti(T*had  accepted  of  it.  The  whole 
court  were  clear  of  opinion  that  the  plea  was  not  good,  and  that  the  piaintiffhad  good  caufe  of  de* 
xnurrer,  and  gave  judgment  for  the  phintlfT  RoP.  Rep.  296.  pi*  5.  S.  C.  fays  it  was  adjudged 

per  tot.  Cur.  agi^  nil  the  plalntift'.     (But  it  is  added,  that  it  l^cms  it  was  for  the  plaintiff.) 

Ij  Br.  Conditions,  pi.  4  .  cites  S.  C.  for  the  condition  being  to  be  bound  in  a  ftatute  the  acceptance 
of  a  leafe  of  a  houfe  for  h.^  lite  in  fatisfa£tion  is  no  performance,  for  this  is  a  condition  dehors,  and  muft 
be  pcr:*urmcd  ftr.dtly.  .  Fitzh.  Barre,  pi.  189.  cites  S.  C.  ■  ^  Bulit  148.  Arg,  cites  S.C. 

S.  C.  cited  9  Rep.  79.  b.  ■  Co.  Litt.  2 12.  b.  S.  P. 

♦  In  fuch         f  2.  But  when  the  condition  is  to  pay  money  there  any  other  col^ 
Javmcit      io^eral  thing  will  be  a  fatisfa^ion.     Co.  9.     *  Peytoe j  79.  f  19  Ed^ 

of  another     4«  I.  B.  %  12  H,   4.  23.  B.] 

thing  's 

good,  if  the  obligation  be  to  pay  a  ccrta'n  fum  of  money ;  per  Coke  Ch.  J.  2  Browni.  131  tnS.  C. 

J  Br.  Conditions,  pi.  161.  Cites^  i8£.  4.  l$»  11»  20.  and  is  the  S.  C.  with  that  of  19  £.4.  i.  b.-« 
Br.  Condition;,  pi.  41.  c:{es  S.  C.  as  if  he  pays  corn  for  the  money,  it  is  good ;  per  Hanke.  1 
Fitzh.  Barre,  pi  189.  cites  S.C. 

Co.  Litt.  2iz.  b.  S.  P.  and  fays  not  only  tb'iitgi  infoffejion  may  he  given  in  fatitfa^ion,  but  alfo  if 
the  feoffee  or  obligee  accept  zftatute  or  a  bond  in  fatis^dtion  of  the  money,  *ti5  a  good  fatisfa^on* 
—3  Bulft.  1^9.  S.P. 

Debt  upon  condition  upon  obligation  t9  pay  10  /.  hefinjucb  a  day  \  the  defendant  faid  that  before 
the  day  of  payment  he  delivered  a  borje  ih  full  fatiifaifiony  to  wbicb  be  agreed,  judgment  fi  1^0,  and 
a  good  plea  j  by  which  the  plaintift'  took  the  receipt  by  prote(btion,  and  traverled  the  agreement ; 
but  it  feems  there  that  it  is  a  good  plea  that  he  did  not  pay  the  horfe.'  Br.  Conditions,  pi.  199.  citei 
%K,  y  %%4*  Co.  Litt.  212.  b.  S.  P. 

[3.  A  man  bound  in  200  quarters  of  mahy  upon  condition  t0 
pay  20  A  A  ring  or  horfe^  or  odier  collateral  thing,  is  a  fatisfec- 
tion.     Co.  9.  79.  [a J. J 

[4.  Sa 
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[4.  60  a  fttffinmt  upon  condition  <«  poj  20 1.  A  coQateral  thibg  Co.  Litt. 
Is  a  fatisfeflion.    Co.  9.  P<y/«,  79.  [a].]  '"•^^^;^; 

offeoflfmenc 
n  Qiortgage,  if  thfi  feoffor  pay  to  the  feoffee  a  borfi  or  i»ld  r'wg,  ^c,  in  full  ratitfadtion  of  the  mo- 
ney^  and  the  other  receives  it,  it  is  good  enough,  and  as  (Irongas  if  he  had  received  the  mor«6yy  ^oogh 
Che  horfe  was  not  the  twentieth  part  of  the  ralue,  becaufe  the  other  had  accepted  it  in  full  fatU fafiion* 
0>r  Utt.  S.  344. 

[5.  A  man  bound  in  %o  quarters  e/graitty  condiAoned  topay/lvi 
quarters^  money  or  other  collateral  thing,  is  not  a  fatisfadlion,  be« 
csuife  of  the  original  contrad  J 

[6.  But  otherwife  it  is  in  confraSi  without  deed*     Co.  9.  79.  b.]  Infachcaft 

pajrment  of 
inoney  is  a  clear  difcharge  of  the  contrad^  rer  Haughton  J.  3  Buift.  14^^ 

*  4 

[7.  If  the  condition  be  to  pay  a  lefsfum  at  a  day;  if  the  obligee  ^   q   a\ 
agrees  that  he  Jhall  pay  an  horfey  or  other  thing  in  fatisfaftion,  yet  tioin,  pi. " 
if  he  re/ufes  it,  the  obligor  ought  to  pay  the  fmall  fum  at  the  day,  161.  cites 
otherwife  he  hath  forfeited  the  obligation  j  for  the  agreement  hy  parole  '^  E.  4. 15, 
without  accept ancey  cannot  alter  the  agreement  by  deed  before.     19  E.  is^t^'com* 

4*  !•  b.  2tj  mencement 

of  the 
S.  C.  cited  by  Roll;  but  if  the  obligee  aectptt  the  borfe  h  recomfincef  this  is  a  good  difcharge  of  tim 
|Mnd.    Ibid. 

[8,  So  if  the  condition  be  to  ere5l  an  houfe  offuch  a  lengthy  &c.  he 
cannot  plead  another  agreement  in  another  manner  in  fatisfa£lion 
thereof,  unlefs  it  be  by  Veed.     19  £.  4*  2.  6.  per  Curiam.] 

[9.  So  if  the  condition  be  to  pay  a  fmall  fum  at  D,  atfuch  a  day ;  So  in  debt 
an  agreement  to  pay  at  another  place^  widiout  agceptange,  is  not  a  the*defeJI-* 

difcharge.      19  £.  4.  I*  b,]  danc  pleaded 

that  before 
the  day,  the  plaintiff,  in  regard  the  plaintiff's  cattle  had  done  fome  trefpafs  on  the  defiendaQC^s  lands, 
gaye  Idm  a  longer  day  of  payment  of  the  money,  which  day  is  not  yet  come ;  adjudged  per  tot.  Cor. 
to  be  no  plea^  becaufe  a  parol  agreement  cannot  difpcnfe  with  a  bond.     Cro.  £•  b^f,  pU  S.  Mich.  41 
ic  4a  £lja.  B.  R.     Hayford  v.  Andrews. 

f  10.  Soii  7L  thing  he  to  he  done  by  imputation  of  law  to  the  perfon  Br.Conditi- 
of  any  perfon^  and  the  obligee  appoints  him  to  do  it  at  a  place  i«**.°'»?«i^** 

•'        <   ^    -'      •-     ,  •  y        1  ^    .1  .       .     .    '^         ,.^   Cites i8£.4« 

certain^  yet  if  the  perfon  be  not  there  to  accept  it,  it  is  not  dif-  15. 17.20. 
charged,  but  the  Qther  ough(  to  feek  him*     19  £•  4-  i*  b.]  sn^  >s  part 

of  the  8.  C« 

[11.  If  a  condition  of  an  obligation  be  to  pay  io\.at  a  day  at  D.  •Br.Con- 
if  the  obligee  accepts  it  at  another  placcy  it  is  a  good  performance '^•"°"»  P^' 
without  deed.     ♦41  E.  3.  25.  f  40  E.  3.  29.  b.  J  3  H.  4. 9,  J  11  s!'c!l!!L 

p.  4.  50.  62.   21  E.   3.  45.  49  E.  3.  6.]  F:t»h.Dette, 

pi.  12 1,  citea 
S.  C.;,       ..See  ((^b)  pi.  i,  «•  S.  C.  f  Br.  Conditions,  pi.  31.  cJtea  S.  C.  Br.  Dctt.  pL 

43.  cites  S.  C.  X  Br.  Eftoppel,  pi.  53.  cites  S.  C— — Fiuh.  Bftoppel,  pi.  95.  cites  S. C. 

II  Br.  Charters  de  Terre,  pl«  ao.  cites  S.  C.  but  not  S.  P. 

[12.  So  if  the  defca£ance  of  a  ftatute  be  to  pay  at  D.  fo  much'^^*'^^^- 
rent.    46E.3,4.]  Jr's^il*' 

&S.P. 
M  to  payment  of  money,  but  mentions  nothing  as  to  rent.  ■     ■■     Fitah>  Audita  Querela,  pU  i.  citea 
a,  C.      ,    .(Q;,b)  pU  2.  S.  C. 

[13.  If 
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[13.  If  a  condition  be  to  pay  a  rent  ta  thiF  obligee^  an  agreement 
to  pay  to  his  bailiffy  who  rcfujes^  is  no  plea  without  deed.     Dabi« 
r  254  ]  tatur,  9  H.  6.  29.  b.] 

Br.C^ndi-  j^j^.  Jf  a  condition  be  that  a  Jlr anger  Jhall  infeoff the  obligee  of 
dte*'!*  E^  '^"^»  which  thejlranger  tenders^  and  he  refufes  to  accept,  but  by  his 
3.  %'t,,  [and  command  he  in/eojffs  another j  this  is  a  good  performance  wtdiout 
is  at  23.  a.  deed.  42  £•  3.  22.  b.  It  feems  the  refufal  is  the  great  caufe 
^^'  ^'M!t    thereof,  yet  there  the  iflue  is  taken  uwxi  the  conunand.  J 

ROC  at  ti  '  *  ^  »  .      -* 

b.  as  in 

RoU.]  and  the  pka  held  good  5  but  Brook  lays  qaod  mirum !  becaufe  the  contrary  is  heU  Tris*  is 

H.  4«  13*  becaufe  things  de-hora  ihall  be  taken  ihi&ly  }  but  payment  to  the  pUinttflFand  payment  to 

aftnmger  by  hiscommand  is  all  one.        Fitgh.  Barre,  pi.  190.  (bis)  cites  S.  C. 

Br.  Condi-  |- j  j,  Jf  (he  defeafance  of  ajlatute  be  to  pay  10  /.  rent  at  a  day,  it 
chei*S?C**  *^  ^  8^^  performance  without  deed,  that  he  paid  part  for  the  ex^ 
but  fays  no' pence s  of  one  of  the  convfeesj  and  the  reftdue  for  the  reparations  oftha 
thing  as  to  jjgufis  ( which  he  himfeif  was  not  bound  to  repair)  by  the  command 
ringwirof*«<=«n"fce-    46  E.  3- 33.  b- adjudged.] 

ot|C  deed, 

but  only  that  it  was  by  command  of  the  conufee,  and  awarded  a  good  performance;  and  Brooke  fayt 
that  fo  it  feems  it  amounts  to  a  payment  per  auter  mains  \  quod  nota.  ■■  Br.  Audita  Qoerela,  pi.  6* 
cites  S.  C.  accordingly. 

Br.  Condi-  [|6.  If  z  leafe  be  made  by  deed,  rendring  rent  upon  condition, 
c**S*'c&s  '^  *^  *  8^^  performance,  that  by  accord  the  rentjhould  be  re-couped 
s.  c- for  the  table  of  the  leflbr.    47.  £.  3.  24.  b.] 

Br.  Cove* 

nant,  pi.  13.  cites  S.  C.  but  Brooke  fays,  qucre  if  fuch  agreement  without  deed  be  fufficient  to  dif- 
charge  a  corenant  which  is  by  deed;  for  by  Parn.  it  is  not  fufficicnt.  ■  A  con<iition  was  to  pay 
money  at  Mich,  and  it  was  agreed  between  the  parties  that  the  plaintiff' fliould  retain  fo  much  rent  at 
the  monies  due  to  the  obligee  on  the  day  they  were  payable  ihould  amount  unto,  in  fatisfadion  of  the 
monies ;  but  becnufe  the  rent  was  not  due  till  after  that  day,  he  could  not  contrail  for  it,  and  con- 
fequently  the  condition  was  nut  performed.  Arg.  RolL  Rep.  296.  cites  Mich.  40  &  41  Elis.  Andrewt 
Y.  Harriflgton.  But  fays  that  it  was  there  agreed,  and  that  fo  is  22  E.  4.  5.  that  otherwife  it  is  ia 
C|Iie  of  2  obligations  becau£e  both  are  Huties* 

[17.  If  I  deliver  money  to  another  without  deed  to  my  ufty  and 
make  a  defeafance  by  deed  to  pay  a  lefs  fum^  if  I  accept  corn  injatif' 
faSfion  tuithout  deedy  this  is  not  any  difcharge.     Contra,  i8  £•  3* 

39-  ^'1 

[j8.  If  the  obligee  accepts  the  thing  to  be  done  afier  the  condi-^ 

.^^^_  '  tion  is  brckcy  (♦)  yet  this  is  not  a  difcharge  of  the  obligation  with- 
fB^c^  out  deed,  f  4^  E.  3.  29.  b.  %  47  E«  3«  i4»  Contra,  i8  E.  3* 
ditons,  pi.   ^8.  b.] 

31  cir^s 

S.  C .— ^Br.  Dctt.  pi.  43.  cites  S.  C»  %  Fitzh*  pi .  1 1 8.  cites  S.  C. 

Fitzh.  fig.  If  the  condition  be  tofland  to  an  award  to  be  made  fuch  a 

ajTciccs*     ^^y  »  *^  ^^  ^^  ^^y  "^  oward  is  made^  but  die  arbitrators,  by  alTent 

5.C.  of  parties,  appoint  another  day  to  do  it,  and  do  make  it  at  me  day^ 

yet  he  is  not  bound  to  perform  it.     49  £.  3.  9.  demurrer.] 

[20.  If  a  grantee  of  an  annuity  ^  pro  conJiUo  itnpendendoy  promifes  the 
grantor  to  come  to  a  certain  place  at  a  certain  day  to  give  him  counfel^ 
if  he  does  not  come  at  the  day  there,  yet  the  condition  is  not  broke, 
for  he  is  not  bound  by  the  condition  to  go  there,  and  this  cannot 
alter  it.     21  E.  3.  7.  b,j 

21.  If 


•  Fol.  457 


ll.  If  die  Sffiifie  takes  hmagi  cfthe  diffeifaty  this  ftall  bind  him 
for  his  lifb,  and  contra  againft  the  heir  in  writ  of  entry  fur  difleiruu 
Quaere  of  the  difTeifee.     Br.  Acceptance,  pi.  i6«  cites  17.  Aflf.  3* 

22.  Debt  for  meat  and  drink^  it  was  faid  for  law  that  it  is  no 
flea  that  ajirangtr  has  made  an  obligation  to  the  plaintiff' for  the 
fame  debty  contra  to  fay  that  the  plaintiff  himfelf  has  made  an  obit>o 
g^ion  to  him  for  the  fame  debt,,  tho'  it  be  in  fuch  aciion  of  debt 
in  which  the  defendant  may  wage  his  law.  Br.  Dette,  ph  19/cites 
a8H.6.4. 

.  23.  Condition  of  a  bond  was,  that  tl  Jir anger  Jhall  pay  to  the  oh^ 
ligee  10/.  filch  a  day.  The  defendant  pleaded  acceptance  by  the  [  255  j| 
plaintifFof  a  horfe  in  fatisfad^ion  at  the  day.  This  was  held  a  good 
plea ;  hut  if  the  payment  had  been  to  be  made  by  the  ftranger,  or 
by  tl^e  obligor  himfelf  to  a  ftranger  who  had  accepted  fuch  re- 
compence,  the  plea  would  not  be  good ;  for  it  ought  to  be  per-* 
formed  ftn^Uy  according  to  the  condition.  •  D.  56.  a,  b.  pi.  18,  i^ 
Trin.  35  H.  8.  Anon. 

24*  When,  the  condition  is  for  payment  of  money j  there  is  a  di- 
verfity  when  the  money  is  to  be  paid  to  the  partyy  and  when  to  a 
ftranger 'y  for  when  the  money  is  to  be  paid  to  a  ftranger,  there  if  the 
ftranger  accepts  an  horfe^  or  any  collateral  thing  in  fatisfadtion  of 
the  money,  it  is  no  performance  of  the  condition,  becaufc  the  con- 
dition in  that  cafe  is  ftri6Uy  to  be  performed  ;  but  if  the  condition 
be,  that  a  Jiranger  Jhall  pay  to  the  obligee  or  fcoftee  a  fum  of  mo- 
ney, there  the  obligee  or  feofFee  may  receive  a  horfe^  &c.  in  fatif- 
faoion.    Co.Litt.  2i2.b, 

25.  Right  or  tide  of  freehold  or  inheritance  cannot  be  barred  by  ^'"S*  c**^'* 
any  coUateral  fatisfaftion  but  by  releafe  or  confirmation,  or  fome  3^0^^*;^^'!^ 
ad  which  is  tantamount.     4  Rep.  i.  Mich.  I4&i5£liz.  Ver- of  Fo'^wood 
non's  cafe.  v.  Diaon. 

26.  Debt  on  a  fengk  bond  for  8  /.  The  defendant  pleaded^  that 
after  his  entering  into  that  bond^  he  entered  into  another  to  the  plain* 
tiff  of  I /^  I,  for  the  payment  of^jL  at  fuch  a  place  and  day  not  yet 
come,  which  the  plaintiff  accepted  in  dif charge  of  the  faid  bond  for 
%  L  Adjudged  for  the  plaintiff  that  the  plea  was  ill,  and  not  anjr 
bar.  Cro.  £.  716.  pi.  40.  Mich.  41  ^42  £liz.  C.  B.  Manhood 
V.  Crick. 

27.  Debt  on  a  bond:,  the  defendant  pleads  that  he  hath  given  a 
hiU  of  exchange  in  fatisfaftion,  and  ruled  a  good  plea.  Comb.  19, 
Pafch.  2  Jac,  2.  B.  R.  Milliard  v.  Smith. 

28.  The  reafon  why  a  collateral  thing  cannot  be  fatisfied  with  And  per 
money,  or  other  collateral  thing  is,  becaufe  the  collateral  thing  c^'^*^*'*  J* 
is  not  due,  and  fo  no  contraft  can  be  made  of  it  till  the  day  of  jj^^-^^^^^ 
payment.     Arg,  Rdl.  Rep.  296.  pi.  5.  Hill.  13  Jac.  B.  R.  in  cafe  may  befanf- 
of  Forewood  v.  Difton.  f^^  t>y  other 

collateral 
thing  is,  becaufe  it  b  of  ft  certain  value.    Arg.  Roll.  Rep.  297.  Hill.  13  Jac.  B.  R.  in  cale  ot  f  oi:e» 
yrootl  V.  Di^n. 

29.  In  debt  by  In  executor  upon  a  bond  *j  his  tedatoiv  the  de-^ 
fendant  confefled  the  bond,  but  pleaded^  that  he  gave  another  bond 
io  ih^  tpftaUw  in  fatisfa^ion  of  that  bond^  which  bond  the  tejlator  ac* 

te^tei 


25$  Conuitton* 

iiptid  of  in  fatisfaSiion,  The  court  held  it  an  ill  (Jea  to  layi  that 
pne  did  accept  of  one  chofe  en  action  (for  fo  is  a  bond  till  the  debt 
is  recovered)  in  fatisfad:! on  of  another  chofe  en  ac):ion,  and  here 
the  defendant  has  coiifeil'ed  the  debt,  and  at  another  day  judgment 
ivas  given  againft  him.  Style  339.  Mich.  1652.  B.  R.  Brock  v* 
Vernon. 

30.  A*  fells  land  to  B.  A.  takes  a  Icafe  of  the  fame  lands  of  B. 
at  a  rent  beyond  the  value,  with  a  condition  of  re-intryy  and  gives 
collateral  fecurity  for  the  payTnent  of  the  rent,  A.  was  arrear  5 
years  rent.  B.  re-enter'd.  A,  could  have  no  rW/^ againft  the  col- 
lateral fecurity  without  payment  of  the  arrears,  as  well  after  as  before 
the  re-entry }  the  land  was  worth  but  160 1.  but  the  rent  was  250  !• 
per  annum.     Chan.  Cafes  261.  Trin.  27  Car.  2  Anon. 

3  u  ^,  is  hound  to  B,  to  pay  B.  lOo  /,  B,  may  take  any  collateral 
fatisfadion  for  it;  but  if  A*  is  bound  to  B.  to  pay  C»  100  L  there 
C*  fhall  not  receive  any  collateral  fatisfadion  to  fave  the  bond,  for 
he  cannot  alter  the  terms  of  an  agreement  made  between  ftrangers; 
per  Holt  Ch.  J.  Farr.  144.  Hill,  I  Ann.  B.  R,  in  cafe  of  Bootb| 
idias  Gould  v.  Johnfon. 


i  as6  ]       (T.  c)     Who  may  difpenfe  with  a  Condition, 

A  Stranger. 

[l,  TF  the  condition  of  an  obligation  be,  to  affure  a  copyhold  to  jf.' 
•*•  and  B,  his  wife^  (who  zxtjirangers  to  the  obligation)  for  the 
life  ofC.  and  the  obligor  at  the  requeft  of  A,  furrenders  it  to  the  ufe 
of  A,  &c.  to  the  ufe  of  fuch  perfon  as  he  Jhatl  nominate^  this  is  not 
any  performance  or  the  condition  \  for  A.  who  is  a  ftrangcr  can- 
not difpenfe  with  the  condition,  nor  by  his  agreement  alter  die 
thing  to  be  done,  but  he  ought  to  take  it  as  the  condition  limited 
it.  Mich.  15  Jac.  B.  R.  between  Stile  and  Smith  adjudged  upon 
a  demurrer.] 

(U.  c)  What  T!hing5  will  exciife  the  Performance  of 

a  Condition. 
Ads  of  him  that  {hall  have  the  Advantage,     Ab^ 

,    fence. 

« 

[  I .  T  F  a  thing  be  to  be  performed  by  a  condition,  which  cannot  he 
-*•  performed  without  the  prefence  of  the  obligee'  ther?  his  abfence 
Ihall  excufe  the  performance.     12  H.  4.  23.  b.] 

[2.  If  a  condition  be  to  make  a  feoffment  to  the  obligee^  if  the  ob- 
ligee be  not  prcfcnt  at  the  time,  the  performance  is  excufed.     12 
H.  4.  23.  implied.] 
Br.  lEntre         [3-  If  n  rent  he  referjed  to  he  paid  at  a  certain  day  upon  condit> 
congcaLic,    fioTiy  if  thc  Mce  \)Q  ready  at  the  day,  and  none  comes  for  the  Icflbri 


this  will  excufe  the  performance  of  the  condition.     (And  here  the  S.  C— - 
Icflbr  ought  to  demand.)    Contra  4  H.  6.  9.]  ^^  pj-^* 

accordingly*  Sie  Tit  Reat  (P.  z)  pl«  x.  S.  C.  and  the  niTTf t  tihiT< 

'  [4.  If  the  condition  be  to  enter  ints  aJlatuU  to  the  obtigeey  if  the 
obligee  be  abfent  at  the  day,  yet  becaufe  it  may  be  performed  in  his 
4ibfenc^  he  ought  to  do  it.  12  H.  4.  23.  b.  Otherwife  e  contra* 
12  H.  4.  24.  b.] 

[5.  If  an  abbot  covenants  with  B.  tojing  mafsfuch  a  certain  day 
in  his  manor  of  D.  for  him  and  hisjervants ;  though  B.  nor  his 
fervants  do  not  ftay  there,  yet  he  ought  to  fmg.     42  £.  3.  3.  b.] 

[6.  If  a  condition  be  to  take  an  ejlate  to  himflffor  lifey  remainder  ^^'  ^°"^- 
to  another^  ^who  is  privy  to  the  condition^ '  and  is  to  have  benefit  by  226!*cftei 
the  obligation)  at  a  certain  day^  though  he  in  remainder  be  not  S.  c  ac- 
there  at  the  day,  yet  it  is  forfeited  if  it  is  not  taken  accordingly ;  ^^'**^"^^y* 
For  this  may  be  performed  notwithftanding  his  abfcnce.     40  E.  leafeforiift 

'3-   I2*]  remainder 

to  the  plain* 
tifF,  or  grant  it  otherwife,  though  the  plaintiflT  be  not  prefent.  Br.  Garni/hment,  pi.  12.  cites  40 
£.  3.  II.  S.  C.  adjudged  for  the  plaintiff  j  for  it  was  not  faid  in  the  negative,  that  if  the  plaintiff  did 
not  come  that  no  eftate  ihoiild  be  made. 

[  *57  1 

[7.  But  in  this  cafe,  if  the  condition  had  been  alfo,  that  he  in  the 
remainder  Jhould  be  prefent  at  the  day^  his  abfence  would  excufe 
the  performance  of  the  condition,  fcilicet,  of  the  taking  of  the  re- 
mainder, and  of  the  leafe  to  himfelf  alfo.     Contra  40  E.  3.  12] 

8.  He  who  will  have  advantage  of  the  condition  fhall  make  the  at- 
tendance^  and  therefore  in  debt  upon  an  obligation  the  obligor  (hall 

'make  the  attendance,  and fo  it  jkall  be  pleaded^  and  upon  leafe  for 
years  the  lefTor  (hall  make  the  attendance.  Br.  Entre  Congeable, 
'pi.  2.  cites  20  H.  6.  30,  31. 

9.  For  he  ofwhofepart  it  comes  to  plead  the  condition^  (hall  make 
mention  df  the  whole  day,  which  fee  in  the  end  of  the  book  In- 
trationum  Placitorum.    Br.  Entre  Congeable,  pL  2.  cites  20  H.  6. 

10.  And  therefore  it  was  fald,  that  the  tenant  may  come  the  lajl 
injlant  of  the  day^  and  thisfuffices^  and  of  the  obligee  the  like ;  con- 
tra ex  parte  the  obligor  or  Icffor,  for  they  (hall  plead  the  condition, 
and  therefore  they  (hall  make  the  attendance.  Br.  Entre  Con- 
geable, pi.  2.  cites  20  H.  6.  30,  31  &  32,  &  36  H.  8.  accord- 
ingly- .  .  • 

11.  In  debt,  A.  was  bound  in  40  /.  to  B.  that  C  jhoula  i'nfeoff  _ 

B.  offuch  a  manor  byjuch  a  day^  and  faid^  that  the  faid  C  fuch  a 
day  J  viz.  in  the  vigil  of  the  day^  was  upon  the  manor  all  the  day  to 
have  infeoff^d  B.  and  A  did  not  come  all  the  day,  Sulyard  (aid, 
that  B.  was  there  upon  the  manor  all  the  day  to  have  taken  the  . 
eftate,  abfque  hoc  that  C.  was  there,  and  good ;  for  the  firft  plea 
in  the  affirmative  ought  to  make  the  i(rue,  and  the  refufal  of  the 
obligee  is  not  material  in  this  cafe.  Br.  Conditions^  pi.  186.  cites 
22  E.  4. 43. 

(X.  c)  What'  ■ 


^  ConDitiott^ 


Fol.  458, 


Br.  Condi 
tionSy  pi. 
42.  cites 
S.C.  4C- 


pC.  c)     What  Thing  will  excuje  the  Performance 

of  the  Condition. 
In  what  Cafe  he,  that  ihsiU  have  advantage,  ougit 

to  do  tbejirfi  A£i. 
A^s  of  him  that  Jhall  have  the  Advantage. 

[!•  TF  the  condition  of  an  obligation  be,  that  the  obligor^  being  a 
'■'  parfotii  Jhould  refign  to  the  ©bligee  within  a  certain  time  for 

a  certain  perifion  as  they  Jhould  agree ^  the  obligee  ought  to  agree  for 
cordingiy,  pcnfion,  and  tender  a  deed  thereof  to  the  obligor  before  he  is  bound 
J^fllll"    torefigTi.     14  H.  4, 18.  b J 

Fiuh. 

banc,  pi.  :9c.  cites  S.  C. 

• 

[2*  If  an  annuity  is  granted  tiU  he  is  promoted  to  a  benefice  hy  the 
grantor  j  if  the  grantee  after  accepts  a  benefice  from  another,  and 
after  the  grantor  profers  him  a  prefentation  to  his  benefice,  and  he 
refufes^  the  annuity  is  determined*     17  Ed.  3.  ii.  dubitatur.] 

•  Br.  tntre  j^j.  Where  a  rent  is  to  be  paid  upon  condition  at  a  certain  day^  he 
pM^dtes*  ^^^^^  ^^^^  ^^^  ^^  condition  broke  before  a  demand  of  the  rent, 
y.o.' *  ao  H.  6.  30,  31.  1 40  Aff.  II.  adjudged.] 

Fitzh.  Entre 

Congeablc,  pi.  6.  cite?  S,  C.  f  And  Fitzh.  Ibid,  cites  40  AilL  accocduigly>        Br»  Coo£- 

^os,  pi.  2x6.  cites  S.  C.  '■    '  Br.  Entre  Congeable,  pi.  8x.  cites  S.  C. 

[4.  And  the  demand  ought  to  be  at  the  day^  and  it  is  not  fuffi« 
r  2«;8  1  ^^^*^^  after.     Contra  20  H.  6.  30, 31.] 

Br.  Entre  [S*  Where  a  rint  is  referved  to  be  paid  upon  concUtion  at  a  cer^ 
Congeable,  tain  day^  the  le£Qr  ought  to  demand  itj  at  the  day,  otherwifc  the 
l>i  39.  cites  performance  of  the  condition  is  £aved,  although  the  lejfee  was  not 
I'bid.'pi.  8 1.  ^1^^^^  ^^^^y*-    Contra  4  H.  6.  9. ] 

cites  40  Air. 

pU  II.  ii.  P^  accordir^Iy.— Sec  Tit.  Rent  (P. a)  pi.  z.  S«  C.  and  th^  notes  there* 

•  Br.  Entre  f6.  If  the  condition  of  an  obligation  be  to  pay  afum  at  a  certah 
pi^T  cites  ^^>'>  the  obligor  ought  to  ^^«^^r // «;;^A^«/  any  demand.  .*  20  H* 
s.c.    '     6.  30.     2  Ed.  4.  3.  b,     8  Ed.  4.  I  ] 

Br.  Arbitre.  il'  f-^  ^  ^^  bound  to  be  attendant  upon  you  at  all  times  when  you 
iner.i,pi.:7.  come  to  your  manor  of  D*  I  Ihall  be  bound  to  take  notice  when  you 
cites  s.  c.  come  to  your  manor  of  D.  at  my  peril,  without  any  notice  given  by 
doesnotJp.  1^     8 Ed.  4.  I.  b.  per  Bingham.] 

penr. — — 

rirzh.  At^itxMient,  pi.  15.  cites  S.  C.  &  15.  P.  by  Catelby,  which  Jenny  agreed, 

Br.  Arbitre-      j^g.  jf  the  Condition  of  an  obligation  be  tojlandto  the  award  of 
dfcs  V  ci"^*  y.  5.  &c.  who  awards  a  certain  &ing  to  be  done  to  another  at  a 
ft;ia  irf;s  ii    dav,  he  ovght  to  perform  it  at  his  peril,  without,  any  mti%e  given  by 
w^3  much    ap.y  otiicr.     8  Ed.  4.  i.l 


tWr  notice  ought  to.tie  s^veiiy  «fpecially  wbeve  tlie  obUgaCian  is  made  to  t&e  arbkrstor  Vuofelf»  but  it 
was  not  adjudged.— Fitzh.  Arbitrement,  pi.  15.  cites  S.  C.  and  fay?,  vide  Llbrum,  for  itwaa  well 
debated  three  times,  and  feveralgood  matten  are  in  the  cafe.  Br.  Notice  pi.  18.  cites  8  E«  4.  r. 

SO*  S»C.  '  8  Rep.  9£.  b.  in  Francis's  cafe,  per  Cnr.  cites  *  18  £•  4.  fol.  [x8.]  z.Sc  24.  a.  that 
it  was  held  by  all  the  court,  that  the  plea  of  want  of  notice  was  fufficieoty  and  that  it  was  there  agreed 
by  Brian,  Vayafor,  and  Catelby  J.  that  in  fuch  cafe  of  Arbitrement  the  obligor  muft  take  notice  at 
his  peril,  and  faid,  that  fo  it  was  adjudged  in  the  fame  ldng*s  time  in  B.  R.  and  that  fo  the  law  H 
without  queftion  againii  a  fudden  opinion  in  8  E.  4.  fol.  1.  a. 

•  Br.  Notice,  pi.  13.  cites  S.  .C<-«— Br.  Pette,  pL  x68.  {169*)  cites  S.  C. 

9.  A  man  was  bound  in  a  bond  to  make  a  fufficient  leafs  to  the  ^^'  »7*f'« 
obligee  before  fuch  a  day^  the  fame  to  be  made  at  the  cffts  of  the  ob-  totidcmm- 
iigor ;  in  debt  upon  the  bond  it  was  holden  a  good  plea,  .that  the  bis.- 
plaintiff  did  not  tender  the  cods  to  him,  and  if  he  had,  that  then 

he  was  ready,  &c.    Mo.  22.  pt76.  Hill.  3  Eliz.  Anon. 

10.  D.  made  a  deed  di feoffment  of  lands  in  divers  counties^  dated 
15th  OSob.  4  Marise,  upon  condition  the  feoffee  fl>ould  re^infeoff  him 
of  all  the  lands  within  20  days  after  the  date  of  diat  deed,  and  it  was 
refolved  that  if/),  made  his  feoffment  but  of  tart  within  the  20  days 
the  condition  was  not  broken,  thqugh  all  were  not  reconveyed 
within  the  20  days  according  to  the  letter  of  the  condition,  which 
is  entire.  The  reafon  was,  becaufe  it  was  his  own  fault  that  it  was 
not  conveyed,  without  which  it  could  not  be  conveyed,  and  there- 
fore the  letter  was  abridged,  the  condition  being  taken  that  hejhould 
reconveyfo  much  as  was  conveyed.  Hob.  24.  cites  it  as  refolved  26 
Eliz.  in  lord  Dacre's  cafe. 

11.  Condition  was,  if  obligor  before  Eafterpay  100  Lfo  as  obligee 
be  ready  fit  payment  thereof  to  enter  into  bond  of  200  /.  with  fur eties 
to  purchafefuch  landy  &c.  that  then,  &c.  per  Wray  Ch.  J.  the  firft 
aft  is  to  be  done  by  the  obligor,  and  at  the  payment  the  other  is  to 
do  that  which  to  hkn  bdongs  to  do.  4  Le.  91.  pL  190.  Pafch.  .31 
Eliz.  B.  R.  Harris  v.  Whiting. 

12.  Covenant  tofeai  and  deliver  a  leafe  for  years  to  commence  ffom 
JUichaelmas  nexty  and  a  bond  for  performance  of  covenants,  and  on 
an  a&ion  of  debt  brought  on  that  bond,  the  breach  affigned  was,  that 
the  oWigor  had  not  made  any  part  c^  fuch  leafe  before  the  faid  ttme^ 
whereupon  the  obligee  put  one. part  in  writing  and  tendered  it  to 

the  obligor  to  feal,  which  he  refufed.     Et  per  Cur.  where  a  man  [  259  1 
covenants  to  feal  and  deliver  a  deed,   he  is  bound  to  put  it  in 
writing  ;   but  if  he  refufe,  the  covenantee  may  do  it,   and  *tis 
warranted  by  law.     2  Roll.  Rep.  177.  Trin.  18  Jac.  B.  R.  Steele 
V.  Spight. 

13.  A.  covenants  in  confideration  of  20 1.  paid,  and  50  L  more 

to  be  paid,  to  grant  a  leafe  of  an  houfe  to  B.  to  have  and  to  hold 

fer  the  life  of  B.  and  of  two  other  fuch  perfons  as  B.  Jhould  name^ 

and  after  covenants  to  deliver  poffeffion  before  Chrijimas\  B.  docs 
not  nam*  the  two  lives  before  or  at  Chriftmas,.  nor  does  A.  give 
pofleffion.  B.  brings  covenant  becaufe  A.  did  not  give  pofTeiTion; 
but  adjudged  for  defendant^  Cart.  206.  Trin.  21.  Car.  2.  C.  B. 
Twiford  V.  Buckley. 

14.  Debt  upon  bonll  conditioned  to  pay  1500/.  the  plaintiff  af^ 
figning  over  to  the  defendant  fuch  a  judgment.  Defendant  pleads  that 
plaintifl*  jiad  not  ai&gned,    Plaintift' replies,  that  he  was  ready  to 

aliiga. 
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lign.  Judgment  pro  Quer.'foi-  it  was  faid  th^t  payment  of  die  mcH 
nejj  and  affignment  of  the  judgment,  were  concomitant  ads;  and 
tii^refore  the  defendant  could  not  excujfe'^himfelf  merely  upon  the 
negle6l  of  the  plaintifF^  but  ought  to  have  pleaded  tendir  of  this 
money,  though  he  was  not  bound  to  have  paid  the  money  ih  con-t 
Sequence  of  the  tender,  unlefs  the  judgment  was  at  the  iame  afCgn« 
ed  over  to  him.  lo  Mod.  153.  189.  222.  Pafch«  13.  Ann.  B.  R« 
Turner  v.  Goodwin* 


(Y.  c)     In  what  Cafes  the  Obligee  ought  to  do  the 

firft  ASl. 
[And  what  is  zfuficient  doing  fuch  firft  A<St.] 

Evtry  one  [i.  T  F  the  Condition  of  an  obligation  be  in  levy  a  fine  t9  the  oblU 
of  the  books  1  ggg^  he  is  not  bound  to  levy  it,  if  the  obligee  does  not  fue  a 
tioned^feem  ^^^^  rf  covenatit  againft  him.  18  Ed.  3.  27.  b.  8  Ed*  4*  2.D.per 
to  be  mif-    Markham,  21.  b,  Co.  5.  Palmer  127.  7  Ed*  4.  2.  b.] 

cited  j  for 

I  do  notobfcrve  any  fuch  point  in  any  one  of  themy  nor  any  thing  applicable  thereto.— fiut  Hutt* 
4,8  Hill.  If  T^^*  Walr-^nd  v.  Hill,  the  condition  of  a  bond  was,  that  fuel  a  one  ahd  bis  luifey  before 
Eajier  tcrmy  icz,  fiould  levy  a  fine  of  fuch  lands  to  tbe  plaintiff  \  the  6tvtXiA^nt  pleaded y  that  before  tb$ 
end  of  that  term  the  plaintiff  did  not  fue  forth  a  writ  of  covenant  whereupon  a  fine  might  be  levied^ 
and  Hobard  Ch.  J.  was  of  opinion  it  was  a  good  plea  ;  rot  that  the  pbintiffout  to  procure  the  writ  t9 
have  m^de  himfelf  capable  of  the  fine.'  Win.  29.  Hill  v.  Waldron,  Pafch.  23  Jac.  C.  B.  thfl 

S.  C.  &  Hobard  Ch.  J.  faid  it  was  not  reafonable  to  compel  the  obligor  who  is  a  ftranger  to  the  edate^ 
which  paflTes  by  the  nne  to  fuc  out  a  writ  of  covenant,  to  which  Huttoh  J.  agreed|  but  Winch  doubted* 

[2.  If  the  condition  be  to  levy  a  fine  upon  warning  given;  if  he 
htfummoned  in  a  writ  of  covenant^  this  isfufficient  warning.     29 

Ed.  3.  44.  b.] 

{3.  If  a  defeafance  be  to  pay  afmallfum  in  difcharge,  &c.  he  ought 
to  pay  it  at  the  day^  though  the  plaintiff  will  not  give  him  any  aC" 
quittance  for  it;  becaufe  in  an  action  for  the  principal  fum,  he  may 
plead  payment  of  the  lefs  fum,  without  any  acquittance,  Quserci 
18  Ed.  3.  39.  b.] 

[4.  If  a  condition  be  to  inroH  a  deed  in  Guildhall,  he  is  not  bound 
to  do  it  before  requejl  made  by  the  other.     39  Ed.  3.  3,] 

5.  A  leflee  for  years  upon  condition,  that  if  the  lejfee  fell^  the  lef 

for  to  have  the  firji  offer ^  he  giving  as  much  as  another  ;  here  the 

leflee  ought  to  demand,  if  the  leflbr  will  give  as  much  for  the  term 

as  another  will,  if  he  fay.  No,  he  ought  to  (hew  him  no  more ; 

but  if  the  lelFor  fay  that  he  will,  then  the  leflee  ought  to  Jhew  how 

r  260  1  much  another  will  give  more.     And  this  queftion  the  leflbr.  is  to 

determine  of  prefently ;  for  it  was  no  feafon  to  defer  the  fale  while 

he  confiders  of  it.    Dyer,  13.  b.  14.  a.  pi.  65.  &c.   Trin.  28  H.  8, 

Anon. 

Hutt.  .-8.        6.  An  obligation  was  conditioned,  that  J,  S,  Jhall  acknowledge  a 

^I'z'^ft^    y^i^w^w/  in  C.  B.  to  J.  D.     In  debt  the  defendant  pleaded,  that 

!>fVi!*rn:U    ih'^  plaintiff  had  not  fued  forth  any  original  writ^  and  it  was  held  a 

V.  Brook,     good  plea.    Arg.  Win.  30.  cites  Pafch.  4  Jac.  Burncll  v.  Bowie. 

s.  p.  ac- 

«o;ding'y,  and  feems  to  be  S.  C» 

7.  Covenant 


^.  Cmd^nt  urns  $it  the  end  of  two;^ars  to  proeui?  a  c[q)tttation»-. 

ter  J.   S.  rrovijo^  that  yp:n  tha  granting  tbirirf  y.  S,  Jhouli  give 
ft^urity  for  payment  of  ioo  I;  per  aiuiitRiitn^  for  it  and  per'orm^tocfe  . 
of  covenants.  J:  S,  need  not  rive  (ecurity  till  the  deputatipri  maAl. 
Cro.  J.  297*  i^h  4-  Hill;  9  Jac.  B.  R;  Warwick  and  Tux'ner  v. 
GiUbn: 

&  In  debt  on  bond  conditioned  tc  make  aU  the  linen  for  the  necef  Keb.  465.   . 
Jitry  wearing  of  the  bbUgee  during  his  lift^  the  court  held,  that  the  P*-^9-  Oati 
Migee  mujt  deliver  to  the  obUgor  ihe  doth  rf which  it  is  to  he  made  j  for  s,  c.  wlni- 
all  contra£b  are  to  be  interpreted  according  to  the  ihterit  and  fub-  ham  diid, 
led-maacr.     As  if  areamitre&  is^bound  to  make  me  it  Hncn-fuit  J*^*«**- 
Ihe  is  to  find  the  linen,  but  it  is  not  thereon  that  the  obligor  was.  agjjjj^.  . 
feafn^ftrefs,  or  fiich  perfon  as  ufed  to  make  linen  and  fend  the  (luflTi  tradt»aod 
and  therefore  judgment  vras  given  for  the  defcndatit.  Lev.  93.  HilL  **«* '« »P- 
14 and  15  Car.  2*  B*  R.  Olcs  v.Thornhilli  E^Wndft 

li  a  feam- 
llreft,  and  it  ii  her  proper  tride  to  niake  linnen,  ind  thenJfbre,  as  a  taylor,  flie  it  JBot  6o«ad  to  find 
the  linneiH  whUh  TwiAies  agreed}  but  etkernrife  of  a  flioe-inakte  or  i^idfinith  j  and  jodgmeBt  for 
the  plaintid*. 

9.  Bo  if  a  tayhr  is  hduHdj  or  pfomifes  to  mate  afuit  ofchaths  for 
me,  I  ought  to  deliver  jhim  the  cloth,  becaufe  this  is  lifual,  and 
not  for  him  to  provide  it ;  Per  Cur.    Lev.  93.  in  Si  C. 

10.  Bui  ifaJipe^fHaiir  is  Bound  io  jnaki  me  a  pair  of  fho'a^  h*.  it. 
difo  bound  td  find  the  leather,  'becaufe  it  is  lifuaf  ;  Per  Cur.  Lcv{ 
93-  in  S.C. 

11.  Debtonboiid)  conditioned  iopayfuchcofisdsjlhuldbejiated 
by  2  arbitratofs  by  them  chofen,  defendant  pleads  diat  none  were 
fbted,  plaintifF  replies  that  defendant  brought  not  in  his  bil/j  to 
iVhich  it  was  demurred ;  for  tho'  if  the  defendant  were  the  caufe 
that  no  award  was  made,  it  was  as  much  a  forfeiture  of  his  bond 
as  not  to  perform  it  would  be ;  yet  here  there  was  a  precedent  sSt 
of  the  plaintiff's  neceflfary,  viz.  to  choofe  an  arbitrator,  which  he 
ought  to  haye  (hewn  before  any  fault  coiild  be  aflignad  in  the  de« 
fendant  in  not  bringing  in  of  his  bill,  and  »to  this  the  court  did  tn« 
dine.  Sed  Adjoraatuf.  Veiit  p.  Pafch.  ai  Car;  2.  B«  Ri  Bald^ 
Way  V.  Otlfton.  *  • 

12.  If  by  the  agreenient  of"  the  parties,  1  a^s  are  to  be  done^  and 
time  is  limited  far  doing  ofone^  emd  no  time  for  thf  other^  there  if  the 
i}27f«r/^^i^^//ftii(tf  will  beat*  it,  that  thine  is  to  be  done  firft  for 
ifcrhich  the  time  is  limtted«  Arg.  to  Mod.  124*  Pafch.  13  Ann. 
B.  R.  in  dafe  Of  Turner  v.  Gdodwin,  cites  Vent,  147.  Saund.  319. 
Cro.  C.  384,  3851  ft  Saund.  350.  352.  Lutw.  251. 490, 565. 

(Y*  c.  2)  DmanJ.  Neeeffaryi  in  what  Cafes.     £  261  ) 

I,  t\EpT  upon  indenti^  of  coveoan^  iopay  s^l  annually^  and 

^^  12  /.  rent  per  ann.  {id  quae  convefUiwus  perimplend*  the  de^^ 

Jendant  bound  himfelf  in  iooL  by  the  fame  indenture^  and  brought 

debr»  and  eounteaibat  the  pne  and  the  other  were  arrear ;  and  tht 

defendant  (aid  that  he  was  at  all  times  ready  to  payy  and  yet  jrr,  and 

Vpt.  V.  U  tefidrei 
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i6f  dffiWtfSfl^ ' 

fenini  tht  ffufij  in  eourtj  alfyue  boc^  ^tbnt  the  pknMljfttquired  k 
and  by  the  beft  opinion  he  ought  to  pay  it  at  the  day  without  le^ 
qiie^y  becaufe  he  is  bound  to  pay  it ;  and  contra  where  he  grants 
mnnuity ;  there  it  is  no.  damage  unkfi  die  grantee  requires  pav«-, 
ntent;   notb  a  diverfity.    Br.  Condition^  ^.  153.  cites  1.1  £.' 
4.  10. 
Baf  if  he  be      2.  Debt  upon  obligation^  that  if  the  plaintiff  JbaU  agoy  an  annmtf 
Wuiid  In      v^ich  the  dcfiqpdanrnad  granted  to  him  out  of  the  manor  of  Dak, 
J"^^;'j;jJ"  according  to  the  form  of  the  gift,  diat  then,  fcc.  and  fiud  thdt 
fax  thejufi  at  every  day  he  was  ready  to  pay.     Qusere  if  he  ought  to  tender  ; 
Vvfft,  there    becaufe  if  a  man  be  bound  in  a  Jingle  obligation  payable  at  fucb  m 
tenSrqo^  ^  ^^^^  ^^  "^  "^f  P^y  without  requeft,  and  the  plaintiff  (hall 
non  negitur.  flot  recovcr  damages  Without  requeft.    Br.  Tender,  pL  22*  dtcs 

IfMd^  of  3.  In  debt  upon  zfmgle  obligation  the  plaintiff  ought  to  requeft 
HT'*^,"  payment;  but  upon  an  obligation  of  a  greater  fum^  to  pay  a  leis» 
1m'^^  the  defendant  ought  to  tender  it.    Pet  Huflcy  Ch.  J.  Br.  Tender, 

before  re.      pi.  25.  citeS  21  £.  4«  42. 

•ueft.  Br« 

Tender  pi.  14.  citet  14  H.  S.  pL  %^  iS.  P.  bst  contra  of  conditioa  to  pay  fuch  *  4xf^  &c.    Bq 

Tender  pL  27.  cites  14  H.  S.  19. 

« 

.4,  If  a  man  be  bound  to  me  /«  20  /.  hy  Jingle  obligation^  he  !s  not 
bbund  to  offer  it  before  requeft.  Br.  Tender,  pi.  34,  cites  21  £i  4^ 
50^42. 

.  5.  But  if  he  be  bound  in  40  /.  by  another  obligation  to  pay  tbejum 
in  thefir/l  obligation j  there  the  defendant  ought  to  tender  it  Br. 
Ibid. 

^  6.  jfnd  if  no  day  be  limited,  he  ought  to  do  it  in  as  convenient 
^ime  as  he  can,  quod  nota.     Ibid. 

7.  If  a  man  is  bound  in  20/.  to  pay  10/.  there  he  fhall  make 
tender  at  his  peril.     Br.  Tender,  pi.  43.  cites  16  H.  7, 14. 
^  8.  So  where  he  is  bound  to  perform  an  arbitrement'.    Ibid* 

^.  But  where  it  is  by  tontraSl  orftngU  obligation^  die^e  the  cre- 
ditor ought  to  make  requeft,  and  upon  this  die  debtor  ought  to  be 
ready  to  pay,  and  there  without  adual  requeft  the  plaintiff  fljall 
never  recovcr  damages ;  per  BriaA  and  Fineux,  and  therefore  the  ' 
requeft  (hall  make  the  iffue.     Ibid. 

to.  Debt  upon  fcond  conditioned,  that  the  obligee,  1^  heirs  and 
affigns,^^//,  and  may  lawfully  bold  and  enjoy  a  mejjuage^  ice  with- 
out the  let^  &c.  of  the  obligor^  or  his  heirs^  and  of  every  other  per^ 
Jon  df charged^  Or  elfe,  upon  reafonable  requejl^fav^d  harndejs  by  th^ 
obligor /r^w  all  former  gifisy  Sec.     The  defendant  pleaded^  that  n$ 
Vequeji  was  made  to  fave  harmltfs.    Adjudg'd  for  the  plaintiff,  be* 
caufe  the  condition  has  two  parts,  one  for  enjoyment,  the  otlwr  t# 
-     lave  harmlefs  upon  requeft,  and  to  the  enjoyment  of  the  land  the 
defendant  has  not  made  any  anAvcr.  Mo.  501,  502,  nl.  707.  Trin* 
39  &  40  Eliz.  C.  B.  CrefWell  v.  Holmes.         ^    ^  ^'^  <         ' 
1 1.  Debt  upon  bond  with  condition  k  reftgn  a  ben^ce  within  J 
months  after  requejiy  viz.  at  thetarjmagt  houje  ^  C  that  then,  &c, 
the  defendant  pleaded  non  requifvoit^  upon  which  they  were  at  iffuc^ 
tod  the  jury  found  for  the  jplamtiff,  who  had  judgmeiK  acd^rdinglyi 
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)j  was  a&gnecJ  for  crror^  ift.  that  the  ptalntt/f^id'fiot  fit  forth  the 
n^ufft  pnciply  at  the  parfonage^houff^  but  alleged  a  requeft  at  the  * 

{HurfcMiage-houfe  oSC),  iy  a  (viz,)  fed  non  allocatur;  for  it  is  the 
ufual  courfes  sdly,  that  he  did  not  /kew  that  the  defendant  wa$  there 
prefent^  §r  had  notice  of  the  time  of  the  requeji\  but  non  ^Iqp^tur j  for 
'  &ing  alleged  to  he  made  unto  him  atthefaidplace^  it  mu/l  neceffarily 
ii  intended  diat  the  defendant  was  prefent,  and  had  fufficient  notice 
of  it,  otherwife  they  ought  not  to  have  found  the  ro^ueft.  Cro.  J» 
274.  pi.  2*  Pafch.  9  Jac.  B.  R.  Lawrence  v.  Johns. 

12.  A.  covenanted  to  transferfiock  to  ^.provided  that  B,  fuch  a  sunn.  jfr. 
day  by  word^  or  by  writings  left  at  the  Eaft- India- Houfe  in  Leaden-  P^-*7«  i>*C. 
HalUftieet,  demand  the  faidfiock  to  be  transferred  to  him.     Upon  ^i**«**- 
the  day  B.  made  demand  ore  tenus  (and  not  by  writing)  at  the  Eafi: 
India-rloufe,  and  held  good,  and  that  it,  need  not  to  be  to  the -^ 
peribn,  nor  at  the  laft  hour  of  the  day.    Per  Cur,  and  judgment 
lor  the  plaintiiF.    Garth.  268.  Per  Cur«  Pafch.  5.  W.  and  M*  in 
fi.R,    Hall  V.  Capper. 


Fol.  456. 


(Z.  c)     Demand.  >  Where  another  tlian  he  who  is 
to  perform  the  Condition  is  to  do  thefirji  A6i. 

^  See  Tit. 

{i.  JF  a  man  leafes  land  for  life,  or  years,  or  &c.  referving  a  (a)*    *"' 
-^  rent^  and  default  of  payment,  a  re-entry*     The  leflbr  ought  See' Tit, 

'    to  demand  the  rent  at  the  day^  otherwife  the  condition  fhall  not' be  fp°^^J*' 
broke  by  tiie  non-payment  of  the  rent.]  «  p  * 

[2.  &o  if  a  man  leafes  land,  referving  a  rent  to  be  paid  at  a  place  ^^:^\ 
mt  of  the  lani^  upon  condition  of  non-payment  to  re-enter;  though  pi.  X3.  bq. 

.  the  rent  be  to  be  paid  out  of  the  land,  yet  this  is  a  rent  and  not  an  rough  ¥. 
annuity,  and  therefore  the  leflbr  ougjit  to  demand  it  at  the  day,  J*y^^'«  ^' 
otherwife  he  fliall  not  enter  for  the  non-payment.  Co.  4.  *  Borough  Eii8.B?R. 
73.  refolved.  '  Hill.  32  Eliz-  B.  R.  between  f  Smith  and  BiT^ard^  the  S.c. 
per  Curiam,  and  faid  to  be  fo  lately  adjudged.     Hill.  32  EL  B.  R,  ^^^[^^  P- 
admitted.  Trin.  39  El .  in  Camera  Scaccani,  between  ||  Edmunds  and  ^J^  ^yj^^^j 
Bujkinj  per  Curiam  in  a  writ  of  error  upon  a  judgmentih  B.  R.  — M0.404. 
where  it  was  fo  adjudged.     But  Trin.  39  El.  B.  K.  contra,  Co,  Pj-  S¥>' 
fi^ia.  andBrand,  Ti,  .     y.Tiylor. 

S.  C.  and 
m^  of  a  leaf*  by  the  q«een,  m  which  the  rent  was  made  jwyablc  tt  the  teerfpt  of  the  Exche<iuef»  aa4 
(he  qwen  granted  the  reverfio^  to  D.  who  demanded  the  rent  of  the  receipt  at  the  Eitcl^qi*er,  and  ih^ 
tenant  cenderM  it  upon  the  land  5  and  adjudg'd  for  the  liefbndant  thn  the  tender  was  go^d;  for  the 
grant  of  the  rcverfion  had  altered  the  pUce  of  payment  froip  the  Exchequer  tv  the  lafid.— Couldb, 
114.  pi.  9.  Hill.  43  EUz.  S.  C.  adjud^M  that  the  grantee  jof  the  revcilion  muft  demand  the  reaQt  00  tkfi 
land  I  for  now  the  rent  fhaUenfue  the  nature  of  other  reuts  rclerved  by  common  perion^  and  fuch  dt§ 

•  MyaUc-oacbeiands..  ^   ^  ,      «   «    ,  «   « 

'      f  Lc.  141.  pU  198.  Trin.  \i  Eliz.  Smith  v.  Buftard.    S.  C.  but  S.  ?f  doef  not  appear.--,— S.  C^ 

•cited  10  Rep.  J19.  a.  but  S.  P.  doea  not  appear.  ,    ^  ^      ^,  i  ..- 

n  Cro.  E.  41 5.  pi.  7.  Mich.  37  Se  38  Elir.  B.  R,  Buikin  ▼.  Edmt}04«,  8-  C.  which  wa$  a  leafc  of 

•.lands  in  Bucks,  rcndring  rent  at  the  receipt  of  the  Royal  Exchange  in  Loni:ja,     Ga^  jy  J,  held  fhaj 

tb«e  needed  not  any  demand  j  but  all  the  other  jufticcs  held  that  there  ought  to  be  a  damirid  at  rhj^ 

'-  piiuze  where  it  was  payable,  for  it  rerpainf  a  rent  which  in  its  nature  if  dcmandabi*  by  him  who  woulj^ 

Jmv^  it,  and  that  fo  it  had  been  adjudged,  and  judgment  accorJtrtgly  that  the  entry  of  the  IcHbrwa? 

adt  lawful.     ■      .  Ibi<i.  535.  pi.  69.  MicH.  38  Sc  39  Elia.  in  Cam  Scacc.  and  all  the  juftices  ani  b.\ron# 

field  that  there  ought  to  be  a  demand,  bcfidea  Andcrfon,  who  held  c  contw }  for  he  faid  that  it  being 

#^|K2^  w  UM  wt  ot  \kt  Und,  ijis  oaly  a  fum  in  gto%  %ad  uq  f«n;^/«.»>y  qio.  fiy  Oj4J.  g  3^ 


^6^  t  mttttHMllA 

Midu  40&41  till.  Br  R. ii  v^  i  D. F^-  ■  [,*  TliiftftoaMiMir!^.Cav.KidweMfc  ?.  BcacA 
»  •  Mo.  $9$*  pl«  <»!•  S.  C.  aiQttdg'd  that  the  reat  ought  to  he  jonaoded,  or  no  re-entry  can  hi  \ 
toatrny  to  Ridweliy*i  cafe  in  PI.  C— — And  To  of  KidweUy*t  cafe  tn  HI.  C.  70.  m  to  dui  p6iRt«* 
vtterly  denkd  hy  the  whole  covt.  4  Rep.  73.  a.«  ■  1  €•»  Utt  soft*  a.  S*  P.  accordiiigly,  andcte 
$.  C See  Tit.  Rent  (I)  ^  )•  end  tlie  aotet  thtte^*     ■    And  fi»  Tic  Reat  (K)  (L). 

'^^  '33-  [3*  [^if/I  if  &  nian  referves  a  rent,  amd  that  if  the  rent  be  arreart 
SlickJn  '^^  ^^'  forfeit  fo  much  by  way  of  namiue  pofrntj  the  nomine  pacTtte 
jacS.c.  fliall  not  b^ forfeited  witbout  demand  mkde.  Mich.  lO  Jac.  p.  R« 
fabhci.*—  per  Curiam.  Hobart's  Reports  l8o.  per  Curiam,  between  ^  Howel 
^!^i[ll^'a^  Sandback.  Hobart's  Reports  113.  between  Sir  f  ^/VA^irrf 
ftunbey/    CrMoJn  and  Tbornborougb^  adjudged  upon  demurrer.] 

S  C  ikS  P 
f*I1*b.Sx.  pi.  loi.  MIt  10  Jac*  S. C  lg  S<  ^<  ■      -Bmwnl.  75.  S*C/  aieerdhnj^^. 

9.  C.  ched  [^  [^0]  if  a  man  grants  a  reia^cbarge  to  another^  and  for  de-* 
Paim,4y.  faultof  payment  to  forfeit  a  nomine  pcsnse,  no  fi^rfeiture  fliail  be 
to  nomine  of  the  nomine  poense  without  a  demand  at  the  day;  Co.  7*  Maund* 
p«n«tfec    28.  b.l 

Tit.  Reat. 

(D.  K)  to  (I.  h). 

PerCur«         [5.  If  a  man  Uafes  land  for  life  or  years,  refertnng  a  rent  up^u 

$e'^'  ^  b.  ^^^^'^^  ^1^  \f^^^  kff^^  ^^  Mtpay  the  rent  at  the  dofy  without 
vlkhTit '  ^"y  demand  made  by  me  leflbr,  that  then  it  ihall  be  lawful  to  the 
pit,  B.  R.  Ijfor  tc  re-  enter ;  In  diis  cafe,  b^  Msfpeciai  agreement  of  the  par** 
in  Dormer'*  ^^  ^^  i^gj^  j^^y  ^^^  jj^  default  Of  payment  of  the  rent,  with^ 

^  '  out  any  demand*    Co.  5.  D^rwi/r  40.  b.J 

Mo.  S7*         [^*  [^^']  if  ^  1^"  '^^^  I^^  f^'i'  years,  referving  a  rent,  with 

fi.  118.  condition  for  non-payment  to  he  void;  In  this  cafe  the  lej/ir  ought  to 
'aich.  10  demand  the  rent  at  the  day  of  payment  by  the  condition)  or  other* 
Py^fcdr*  wife  the  kafc  is  not  void,  though  it  be  not  paid  by  the  Icffcew 
that  debt  Pafch.  1 649.  ad^dged*  Intratur.  Hill*  24  Car*  B*K.  Rot.  312. 
does  not  Uej  between  Dennis  and  Rafid^^  adjudged  upon  denuirrer  per  Curiam, 
tec  faUurc'  where  an  adtion  of  debt,  for  rent  incurred  after,  was  brought  by 
•r  payment  the  leflbr  ag;ainft  the  leflee,  and  this  matter  pleaded,  fcilicet,  non-» 
the  icOee  it  payment  ofthe  rent  at  a  day  before,  but  no  demand  {deadcd  to  be 

•t  fuffJJ-"'  *"^«  ^y  *«  *^^'»  *"^  adjudged  that  the  adion  Ues.] 

ancei  but 

Weiloa  e  contra,  that  debt  Ties  f<n  all  the  time  that  the  leflee  continvet  in  fofleflion  after  |  htxtDyer  fal4 
tftat  there  it  a  diveifity  between  the  cafet.-i«— Jo.  9.  le.  pi.  9.  Mich«  18  Jac  C.  B.  Hanfon  v.  Norclifle. 
Kelblv^d,  that  the  |ion*payment  at  the  day  does  not  make  the  leafe  void,^  and  if  the  party  woutd  der 
ieat  the  leafe  he  ought  tti  plead  the  demand,  and  fo  the  defendant  ought  C»  have  doae  in  thit  cafe, 
uhrreupon  jSdgmcnt  was  given  for  the  plaintiff  in  debt  for  the  rent.  Hob.  331.  pi.  411.  S.  C* 

ttnd  rcfoUed  that  for  want  of  the  defiendant't  alleging  a  demand  aduaUy  bis  plea  was  naughty  and  that 
io  it  is  at  the  ele^Bon  of  the  kflbr  and  his  heirs  to  continue  or  avoid  the  leafe  ia  fach  cifc,     ■' 
8?  P.  Arg.  %  Le.  141. 

•  '"/"!j^  [?•  [^«0  ^^'^^  a  "^an  leafes  to  another,  referving  a  rent^  and  tiw 
inw(Hrb)  ^dJ*^  covenants  to  pay  the  rent  at  the  days  limited^  he  ought  to  pay  ^ 
pi.  4.  s.  c.  vtrithout  any  dem^d,  at  his  peril,  in  as  much  as  he  hs^  bound 
-^Parob  himfelf  to  pay  it*  Hill.  4  Jac.  B.  R.  between  ♦  Fretvile  and  AtoH* 
I  c.— ^  "^"^»  per  Curiam*  Mich.  7  Jac.  B.  between  f  Hare  and  Sir  John 
Trial  ( A.g)  SavH/y  adjudged.  Pafch.  10  Jac.  B.  between  %  Aianfy  and  Jennings.} 

il.  3.  K.  C. 

but  S.  H .  does  nit  appear  Tn  either  ofthe  faid  places,     f  Brownl.  19.  S«  C.  but  S.  P.  does  not  appeitf* 

m^%  Brownl.  »7i«  ^«  P*  c^  a^  ^P^v*  %  %  Brmal.  lyS*  B.  0»  aifiied,  ki  adioraatiir^ 

L8.  t&J 


f8.  r5«]  if  a  mil  fcfclb  land  Wy  iwlaMHK  fcr  fMjA  idnviai  a  Qodb.  i«. 
rent  fayaUt  tU  etrtain  dajt  at  Lmden^  andHaic  kffie  m  the  fame  m-  Q*^^''* 
Attfirr/  e0Vttumts  U  fay  tb$faid  rmk  at  tit  dajt  and  place  aferefatdy  pojn,  ^^ 
l»e  oi^t  to  pay  it  Iw  force  of  this  covenant,  witH^out  anydemaad  r— '*— » 
of  die  kflbr,  ot|»erwifc  be  hath  broke  bis  covenants.    •  Pafcb.  *  M.  ^ 

LJac.   B.  R,  between  Sir  7,  %»frr  ««/  *'>  J.  Ftbitn  pf^-^J^^ 
riam.^  «i»*«Mt 

andtbehit- 

•eropinion  rf  the  eowrt  wa.  A«t  debt  Uy  «ot  ndtkout  a  immd^-^Mfirfpt^oCnt  m- 
femd  It  iMt  tbifUted  Midi  tl«e  be  »jfc««i4  of  A.  te«  •!»»  th*  U«4.    Bot  it  Ae  1^ 
tbe  imt  at  i  «II»«tr»l  riaa  <r  «*«  iW,  he  o«jte  t9  w  U  •«  his  l-nl'wthoot  any  ^ 

IwpanitinaiiotberiMtnrcthanatreiit;  pe»  Popham.    Ow.  III.  Pa|eh.  jS  Elu.  S.K,  i^salaaf 

Strool  f .  ViUit SeeTit.Rent(F.b1j«.l.S.C.   ^   ,.._.__   ,. 

In  coveoaot  fir  noo-payment  of  lent,  the  pJanitlffta  Us  detiantita  «4  nM  a%e  myltaaiU  { 
lAenoon  exception  vm  taken  theieto }  but  it  wa.  anfwet'd  that  the  t*yiitmi  vas  t»  pfhih  tfum 
far  tUrnt  uf^>h»  «»<»  ihfteftre  •»«  j  *W  if  the  «o»Uti.m  of  a  W  afa,fnf^maufLfum»»m 
■ZprtfiJ  inbtba  £«&  one  of  which  u  for  fjmm  «f  «nt,  »»  that  cafe  the  Inmd  wjli  »>t  he  t«- 
^ted  without  a  demand }  and  of  that  opinion  wete  the  court.    Vent.  »59.  nia.  36  Car.  a.  B.  R. 

Worton».H«n.  •[  a6+ } 

[9.  If  a  mzn'kafes  for  years,  referving  a  renti  wtb  a  f&«/I^  ^o«*^»S4. 
re-entry,  and  upon  the  making  thcleafe  the  UJJor  Unds  him  200 1.  g'.c.'^ 
Macky  and  the  A*»  (wanants  t«  fay  the  rent  at  the  day*  andpiaee ;  the  opinio. 
W  after,  by  another  covenant,  covenants  that  tf  default  of  pay-  ^?^ 
ment  ff  the  faid  rent  be  made  at  any  of  the  days  tn  which  it  ought  tt  ,5,1;^, . 
he  paid,  aceerSng  to  the  efea,  limtatun,  and  true  intent  ^  tbefe  iu^i^t 
prefents,  then  the  Icffee  covenants  to  re-pay  the  fajdioo  I.   Though  the  rmt,    .; 
^ere  needs  no  demand  of  the  rent  to  make  the  firft  covenant  to  be  ^^^^^^^ 
broke  by  non-payment,  yet  there  ought  to  be  a  demand  totntitU  bm  „«  Ue  for 
U  the  200 1.    For  this  laji  ccvinant  does  not  refer  to  the  covenant  be-  the  ^ol. 
fere,  but  to  the  refervatm }  the  vords  are  (according  tc.  the  hmi-  ^^_^ 
tation  of  the  indenture)  which  is  the  refervation,  and  by  thefe  pre-  5.C.  rftrt 
(ents  is  intended  the  indenture,  or  the  moft  nouble  Mrt  thereof,  *  Jo.  3  j.   . 
which  is  the  reservation.   Pafch.  5  Jac  B.  R.  betiytcn  A/r  /,  Spen- 
fer  and  Sir  J.  Piinet,  by  two'  againft  one. J  , 

[10.  If  a  num  Uafos  land  by  indenture,  re/ervtng  a  rent,  and  the  •  Hob.». 
leifee  binds  himfelf  by  .*/iir«^/»».  upon  condition  /0^>m  aff  co-  Jjj^^-C; 
venants,  articUs,  agreements  and  payment,  tn  the  indenture  mtx^on- ^^^^^^ 
ed ;  in  this  cafe  there  ought  to  be  a  demand  by  the  leflbr  to  make  ^  vf„. 
the  obligation  to  be  fbr1«ited.    Pafch.  la  Jac.  B.  between  fi^irr  bujt«  J. 
eind  Spalne.    The  feme  cafe  Hobart^  Reports  11  H.U.    t  Car.f«^pf«, 
in  Scaccario,  between  £hapman  and  Davijon,  per  Curiam,  upon  a  ^,1^,^  ^, 
demurrer  i  but  the  court  gave  leave  to  Ae  plaintiff  to  difconunue  cordinsiy  i, 
the  fuit,  becaufe  that  otherwife  this  would  have  been  «  P«P«0'«1  ^Ji^^ly^^ 
bar  of  the  obligation,  if  judgment  fliould  be  given  againtt  him,  J     «,„«}  but 


that  be  is 

bttC 

liBCAS  to 


»f  i^ndiP  M  tU  iiiOt.  hut  t.  under  it  tnly  an  thi  UnJ ;  for  U  *>«  ^"t'^'/f^"".^  ?*>> 

M  (om*  toamMnait ,  oui  «  ^  "^  "      *'  .    demanded  ;  toi  the  raymetit  of  tlie  ren:  i.;»  cc-u- 

rhe  rent,  the  •court  w^  of  opinion  that  it  r'"^^,^.*'^^*''^^        „d  then  if  he  be  not  to  pei  tovm  the 
laioed  in  the  «onl  (agiecmcncs;  and  not  m  the  ward  C  ^f"/  ^^^^^^  Uw  faiti.,  til^t  the  r 

»i/t*rTr?l^^  \tk  othci  i^uuwr  chiia  w  cunUmcJ  vn  the  deed  ot  ilut  a^rccaww^  ^«:  ww  ».      ,  ^  ^  ^^ 


"266  Coitttttttt* 

i^  In  debt,  a  man  M»  bound  in  I06l.  UiMthfach  ^dietf 
Jmh  a  day  as  the  ccunfel  of  the  ohligee  JhouU  divift\  in  this  eafe  the 
siligor  mid  not  tender  the  affurana  m$r  mah  rtqufft^  becafife  the 
iiril  matter  is  the  dcviTe  which  inuft  come  from  tlie  obligee*.  Br. 
Conchtioitt)  pi.  133.  cites  6  H.  7.  4* 

aa  But  where  'a  man  is  bound  t^ftrfjnch  a  fupi^  or  to  nulke 

a  fsoSbient,  &c*  there  he  ought  to  tender  it  whbour  requeft. 

Ibid. 

Pti.S.345.      II.  A  man^makes  a  feofltnent  on  condition  that  the  feoffee^  and 

Co.  Utu     4/,  hnrSy  jhall  pay  a  rent  t$  a  ftranger  and  his  beirs^  this  is  a 

*'^'  ^'       good  condition,  yet  fuch  payment  is  npt  properly  rent,  becaufe  it 

iflues  not  out  of  land,  gnd  an  aifife  lies  not  for  it ;'  and  yet  if  it  be 

pot  paid  the  feoffor  fliall  re-enter)  and  the  feofFee  ought  io  feek  the 

Jlrenger ;  far  the  ^aytottit  is  but  of  a  fum  in  grofi,    fiawk.     Co, 

Litt.  297, 

r  969  y      aif  A.  fetfed  of  lands  in  fee,  covenants  to  infMjf  J.  S*  thereof 
'  upon  requeft^  and  after  makes  feoffn^t  in  fee  U  anofher  of  the  fama 
lands ;  J.  S.  {ball  have  adion  of  covenant  witiiout  rcqueft*   5  Rep, 
^j,  a.  refplved>  Pafch.  38  Eliz-  B.  R.  in  Maine's  cafe. 

23.  A.  conveyed  lanas  to  J,  £.  in  tail  male^  Wfon  coneStion  thai 
y,  'S/  and  the  heirs  male  of  his  i^iy,  /<?)'  W  the  daughur  of  Am, 
ftco/.  or  fp  much  thereof  as  Ihall  be  unpaid  at  Ac  death  of  A.  ac-» 
iording  io  the  ipcnt  of  his  lajiwill,  Aftcrwaf(Js  A,  by  will  makes 
thefaid  y,  S\  his  exe  i  t)r^  and  devifes  to  his  daughter  200  /.  viz. 
joo/.  to  be  paid  that  day  twelve-month  next  after  his  death,  and 
the  other  lOO  /.  that  day  twelve-month  next  after,  &c.  and  die?. 
J.  S.  is  not  bound  to  pay  the  200  A  vrithout  demand,  for  the  pay-» 
tnent  is  referred  by  the  indenture  to  be  according  to  the  will,  and 
the  too/,  was  devifcd  as  a  legaey^  which  ought  to  be  paid  hut  upott 
demand^  and  not  at  the  peril  of  the  executor,  and  therefore  the  na- 
ture of  the  payment  is  altered  by  the  intent  of  the  will,  and  fo  be* 
ing  not  demanded,  the  non-payment  (hall  not  prejudice  the  tenant 
in  tail  of  his  land  if  it  had  been  a  condition,  for  then  it  fhould'  be 
|)ut  a  condition  to  be  paid  according  to  the  nature  of  a  legacy  upon 
demand,  and  not  at  the  peril  of  the  party.  The  oninioif  of  three 
judges  was  certified  to  the  chancellor  accordingly,    Poph.  102, 

V  Jlill.  38  Eliz.  Slanine's  cafe. 

^        •        '    24.  Covenant  to  ftand  feifcd  to  the  ufe  of  htmfclf  for  life,  and 

;  after  to  his  wife  for  life^fo  long  as  fhe  fhould  be  fffeRually  ready  to  dc-' 

mtfe  it  to  his  heir  at  50 1,  rent^  when  fhe  fhould  not  dwell  on  it  ber^ 
felfy  and  for  fo  long  as  (he  ihould  not  dwell  pn  it.  The  hufband 
jJied,  and  th^  wife  married,  and  did  not  live  upon  it,  yet  Ihe  need 
not  make  ^ny  demife  unlefs  the  hen*  demands  it.  Mo.  626.  pi.  860. 
Mich. '^3  &  44  Eliz.  Sir  Cha.  Rawleigh's  cafe. 

25.  A  copyholder  in  fee  of  lands  in  burrough  Englifh  bad  iffue  three 
fons^  B.  C.  and  D.  znifurrendered  it  "to  the  ufe  of  his  will^  by  which 
he  devifed  it  to  C  in  fee,  upon  condition  he  to  pay  to  his  4  daughters 
20  /.  a-piece  at  their fhll  oge^  and  dies.  B.  had  iflue  two  daugh- 
ters, and  dies.  C.  is  adipitted,  and  does  not  pay  the  f^id  fums  to 
the  daughters  at  their  full  age.  It  was  held  by  all  the  juftices,  be- 
fides  Williams,  that  it  is  a  condition,  but  that  it  was  not  broken 

without 


COttMti0li«  ^67 

witbout  a  clcmand  of  thofe  fums  after  tbeir  full  age,  for  he  is  mf 
bound  ^  bimfeif  to  take  nfftict  of  tbeir  age^  but  after  notice  ought 
to  pay  It.  Cro.  J.  57.  pL  2.  HiU.'2  Jac.  B.  R.  Curtis  v.  Wol- 
Terfton« 

a6.  A.  covenanted  with  B.  to  procure  a  deputation  at  2  jeart  end 
for  B.  for  7  year$>  in  the  fame  (sanner  as  J.  S.  had  it;  A.  it  bound 
to  procure  it  at  his  peril,  and  fucb  an  one  as  J.  S«  had>  without 
being  Ihcwn  by  B,  how  that  was.  Cro.  J.  297.  pi.  4.  Hill.  9  Jac. 
B.  R.  Barwick  v.  Gibfon. 

27.  In  aflumpfit,  &c.  the  jrfaintiff 'declared,  that  the  defendant,  AJI«  6ff, 

in  confideration  that  the  plaintiff  had  paid  him  fo  much  money,  pro-  ^^'^{{^^ 

mifed  to  join  in  him  with  the  furrenaer  of  certain  eqpjhold  lands.  s,C.\tHii 

It  was  objected,  that  the  plaintiff  ftouU  bave  fbewn  diat  he  re-  i>y  KoU  that 

quefted  the  defendant  to|oin  with  bim  kitke inotniBr^  for  it  was  ^^!^, ^^^ 

not  a  Tingle  z8t  ftHse  done  by  the  defendant  alone^  bu^  h«  UK  to  futfidcnt,'^ 

jofai  in  tbe  ad  with  another,  and  Roll  Ch*  J«  held  aG0ording||jri  Mi  ^aw^b  ^ 

Judpncnt  againft  tbe  plaimiir*    Sty.  107.  Trin.  24  C«.  B.  K.  Jjl^i;, 

Treebem  v*  Puichafe»  JVc  notice 

io  thr  defntet  d^  be  tni  itadj  to  jdb  «j||l  liiai. 

l8.  On  an  adion  brought  00  a  charter-rptuty,  Hale  Ch«  J.  bi\ 
that  upon  a  penaltjf  you  need  not  make  a  demand^  a$  in  cafe  of  a  no^  . 
mine  pcensc\  as  if  I  bind  myfelf  to  pay  2q1.  on  fucb  a  (hy>  and  in 
de&utt  thereof  to  pay  40  L  tbe  40 1.  muft  be  paid  without  any  de» 
inand.  Mod.  89.  pi.  52.  Micb.  22  Car.  %.  B.  R.  Bradoit  v. 
Tower.  -  ^^  . 

29.  Covenant  by  baron  and  feme  to  make  afiiirance  on  requefl  \^      J 
foittin  7  years.  The  feme  dlee  within  7  yeurs^  no  re^yeft  being  nmde  J3.*s' J!imd 
^nd  the  (leir  of  the  feme  ( whofe  the  eftate  was)  was  an  in£uit ;  per  bcU,  that  if 
Cur*  tbe  covenant  is  not  broke^  for  it  was  the  pbintiiF's  fault  Jj!^^** 
not  to  demand  the  aiTurance  in  tbe  life  of  tbe  wife,  it  appearii^  by  her^<fe!!S  !t 
|be  verdict  that  ihe  was  of  age  before  (be  died,  and  fo  tbe  breach  ititobieach* 
not  well  aillgned.    2  Jo.  196.  Pafch.  32  Car.  2.  B.  R.  Nafb  ▼» 

Afton* 

30.  Where  the  condition  of  a  bond  is  r#  ^  fuch  fume  as  JbaUj^'^^^ 
become  due  for  fucb  and  fucb  things^  no  demand  is  necellarv,  the  to  the  ^i- 
money  becoming  due  being  as  zfum  in  grofs  \  per  Holt  Ch.  j.  XxL  ^ofQnf% 
]^^yin.  Rep.  596.  Trin.  12  W.  3.  Levins  v.  Randolph,  «emter%or 

payment  of 
(oouMMU  tad  tfdMr4qcito  die  houfe. 

31.  Jfter  pleading  general  performance^  tbe  defendant  is  eji^ffd 
to  jay  that  there  was  no  demand  \  per  Gould*  Cb.  J.  to  which  Holt 
Cb.  J.  agreed.  Ld.  Raym.  Rep.  596.  Trip.  12  W.  3.  in  cale  of 
Levins  v.  Randolph. 

32.  Where  the  thing  In  its  nature  requires  a  demand^  a  bond  for 
doing  thereof  is  not  forfeited  till  demand i  and  in  that  cafe  the  de- 
fendant mull  take  advantage  of  the  want  of  demand  by  pleading 
that  he  was  alwavs,  and  fxu\  is,  ready  to  pav  it  i  for  if  be  plcaJ  per* 
formance  generally^  ard  plaintifF  afligns  a  breach  in  his  replication, 
the  defeixiant  ihall  not  rejoin  and  allege  want  of  demand,  for  that 
would  be  a  departure ;  pcr-Gould  J.  quod  Holt  concdHt.  12  Mo4» 
414.  Trin.  X2.W.3.  Levins  v.  Randall 

(A-  d)  What 


^7^ 


Conbitfon* 


«»d  Hrogfi-  himfclf  to' perform  it  at  his  peril.    My  Reports,  1 3  Jaic.  betireev* 
^^ti  ^^^'^  ^^  ^^^  Btf/^j/?  Hixty  per  Curiam.] 


^vie  he  Upnvy  to  the  cfrpnant,  and  for  this  point  Judgmeat  wif  given  for  the  plalntiC  Godh> 
997*  ft.  2^.  S.  C.  but  S.  P.  docs  not  appear.  ■■■■       ■    Cro.  J.  390.  pi.  4*  S.  C.  r«lcd»  that  beii% 

C*i^  to  the  covenant,  l|e  ongiht  to  take  aotica  as  vcdl  as  the  plaintiff  j  nd  in  poiBl  of  cofvenant  noticci 
not  to  be  given  fo  ftri^y  as  it  is  upon  an  oUigatton,  whkh  is  in  point  of  Ibiieitiire  ^  and  afrcciratds^ 
■DtvKithftanding  the  excepttoni,  judgamt  ¥Rm  aftnaad.'    ■  4  Lc.  248.  pU,404^  S.  C*  bat !».  F* 

ioes  not  appear. '  Jcok.  %%y»  pL  83.  S.  C.  4ir  S.  P.  adjii4g*d  and  afl^oied  in  <rror.       ■  1  ■  iSce 

|P.  d)  pi.  7.  8.  S.  C<  1  ■■  S,  P.  whoe  tha  covenant  was,  that  af  npon  meaforiag^  it  ^i^jp^  WMttaft 
to  fo  many  acics  of  wood,  he  woold  make  it  up  fo  out  of  the  woods  ^^oinin^  The  wJ&s  did  oeiC 
hold  meafure.  The  cooit  held  notice  not  naccflary,  becsrofe  the'  defendant  had  taken  «poB  hlafclf  hy 
«»vmant  to  make  it  up,  and  he  might  meafore  it  as  weB  as  the  ^ntiff'.  Freem«  Kep.  9^  pi.  xjok 
Valt^  1678.  Claike  v.  ChiU. 

[S.  Se  in  this  cafe,  if  hy  die  agreement  m$  certain  ftrfrnt  hoi 
been  afpeinUd  to  nuafure  ity  but  that  it  Jhould  he  meafiered  i}  9*1  e  eliGei 
by  one  of  the  parties,  and  hy  another  eleHed  hy  the  otber^  if  the  vembe 
elelis  J.  S.  and  gives  netice  thereojto  the  other ^  and  of  a  certain  tima 
to  meafure  it,  and  y.  S.  does  tt  at  the  day^  and  none  comes  for  the 
other  to  join  with  hiwj  yet  ht  fught  to  take  notice,  at  his  penlj^how* 
many  acres  it  wants  of  20,  ^Aisrvnk  an  a£Hon  of  covenant  lies ; 
for  now,  by  the  matter  (ubfequent,  and  the  de&utt  of  the  vendori^ 
it  is  as  much  as  if  J..  S.  had  been  zpjfointtA  at  the  beginning  to  have 
meafured  it«    My  Reports,  13  Jac.  between  Goats  and  Str  Baptift^ 

vk<fi  Ar    ^^^^'^  a*Mdgcd.] 

^ncment  [9-  I>  ^^  Condition  of  an  obligation  be  to  account  brforefucb  au-^ 
|i.  15.  cites  ditors  as  the  obligee  tvitt  ajftgny  and  the  obligee  affigns  anditorsy  hq 
|.  c.— -  ought  to  give  notice  thereof  to  .the  obligor,^  o^ierwife  he  is  not 

nent 
ches 

■    .  ■■     Br.  NoticTy  pi.  x8.  cites  $.  C  S.  C.  cited  8  Rep.  91.  b.  ad  finem,  per  Cur.  aipd  tatM  a 

fudden  opinion^  and  fays  it  was  het  i  per  C^r.  in  iS  £•  4.  Ibl.  [s^]  a.  is  24.  a.  that  the  plea  was  in- 
fttfficient,  bccaufe  he  had  bound  himfclf  to  ity  and  taken  upon  himlelf  to  take  notice  at  his  peril,  and 
there  Brian,  Vavafor,  and  Catciby  J.  agreed,  that  in  the  (hid  cafe  of  arbitremcnt  the  obKgor  ought  tm 
take  notice  at  his  perif,  and  ib  diey  fa<d  it  was  adjudged  in  the  fame  lung*&  time  in  B.  R.  and  in 
Francis*!  caft  the  court  fald,  that  fo  the  law  is  without  ^ucftion. 

f*-^^*^       f  10.  If  I  am  bound  to  infeojffuch  perfons  as  the  oUiget  JhaU  namoy 

FoU  463.  lie  ought  to  give  notice  of  thole  which  he  names,  ^erwife  I  am 

Dot  bdund  to  infeoff  diem.    8  £d.  4.  Arbitretpeiir,  15.  per  Bilr 

ling.] 

III.  If  the  condition  be  tofealfiich  obligation  as  itn  efcrow  as  the 

Mtgee  fl}all  write^  he  is  not  bound  to  feal  it  with<mt  notice  of  the 

eicrow  written.] 

A  man  is        f^^*  ^^  *^  condition  of  an  obli^tion  bc^  diat  if  the  obligee  rr-r 
.         ^  „  1       J  .t.  A__  A^_„..         J  .r  >#.  -1       .   .t.    tf  the 

lihall 

js.rttwrHs o-     -T- — ^ -  --r-j  -T  -  -.-T  bound  to 

frm  Rme,  *■  give  notice  thereof  to  the  obligor;  but  he  ought  to  take  notice  thereof 
he  ought  to  at  his  peril,  for  ho  hath  bound  himfeif  to  this  inconvenience.  Miohn 
Sht"^*l"  37,  38.  Eliz.  B.  R.  between  Eut  and  Pantry^  pec  Curi<»m.J 

turn  befarc 


~jj|^"  bound  to  account.    8  Ed,  4.  i.  b.  par  Fairfax.] 

s  6.  C. 


•[271  J  [13.  I^ 


{I3«  If  die  CQn<Ution  of  an  obligation  be  up^tf  20  A  inHtbtn  id  ^'^' J*  H7- 
Jiaryx  ^j/J^  7.  ^.  hath  rode  five  times  in  fix  days  from  London  to  «JJi^^* 
York,  and  mm  York  to  London ;  he  ought  to  take  notice  of  the  v.  Pope 
doing  thereof  at  his  peril,  becaufe  it  is  to  be  done  by  ^Jirangtr.  ^*^*  ^^^ 
Mich.  4  Jac  J5-  R.  between  ftr/y  and  Pope^  dubitatur.]  ^trnJU 


that  this 


Mlt  oUigatDty  UM  payable  but  at  to  daya  9^  notice  of  Ui  going  and  returning,  and  that  lioet  ijf. 
piw  ftquiitoi  ^MttU  HOC  kgtu  P«pbam  laid  di»  Imv  W4a  net  good  ;  et  adjomatur.  Ibid.  isd.  ^ 
fow  S.  C  and  Tanfield  heU,  that  at  tUa  calt  ia  them  needed  no  notice,  becaufe  die  aft  it  to  be  done 


:fifc&  1^)011 


hit  peri) 
inotaera 


[14.  [$9]  if  die  conditio^  of  an  obligation  be  t(^tay  20L  to  fi.  See  pL  j.  ii 
4tbe  Mig9tj  mAtbin  om  year  ifUr  B.  jhall  marry  C    In  diis  cafe  he  |^^^ 
is  bound  to  pay  it  to  B.  within  one  year  after  the  marriage,  without  s«e  (D.  d) 
any  notice  given  of  the  marriage  by  B.  for  he  hath  taken  upon  him-  pi.  5.  and 
felf  to  pay  it  within  a  year  \  and  he  may  take  notice  of  the  marriage  ?!?*** 
<if  Ctf  who  \\  a  ftranger  to  the  condition,    Trin.  1651.  between 
Shepherd  and  Frle\  and  in  another  action  between  Shepherd  and 
Latcby  admdzed  upon  demurrerl] 

[15.  iBu^  if  A  fells  to  B.  certain  weys  of  barley,  or  other  *  ItollJlef^ 
things,  and  B.  ajfumes  to  pay  for  every  wey/is  much  as  heJeUs\  wej  |'5;  pj- *• 
for  to  any  other  man^  if  he  after  Jells  to  others  certain  weys  fir  a  certain  j  Jj-^  j  ^  . 
fum^  he  fiiall  not  have  ah  action  upon  the  cafe  againft  B.  upon  his  gainft  the 
promife,  till  he  hath  given  him  notice  for  how  much  he  fold  the  p|«n^*'— 
wey  to  odiers;  for  B.  is  not  bound  to  pay  it  till  notice,  becaufe  itpti'^Hei 
js  uncertain,  and  not  known  to  him,  and  here  he  ajjumes  in  general^  mn^^izzft^ 
and  not  in  particulate  fcilicet,  to  pay  fo  much  as  j7S.  (hall  pay  foi  ?\S\***" 
a  wey,  and  fo  he  does  not  aifiime  to  Jtakc  notice  at  his  periL    My  ^!jJSJ^]^ 
Reports,  13  Jac.  between  *  Haule  and  Hemyng  adjudged.  i%mL%^. 

between  f  Homes  and  Twifie^  in  camera  fcaccarii  adjudged  "*^'^\ 
in  a  writ  of  error,  the  fime.  cafe.    Hobart's  Reports  70,]  t^^. 

judgM  pet 
tatL  Car.  clearly  fur  the  defendant.  f  Hob.  51  •  pi.  $7.  HoJmf  s  v.  Twift«  t».  C.  whick 

%rasy  that  H.  f  Id  to  T.  a  too  o(  wood,  [woad]  to  be  paid  for  in  6  months,  after  the  rate  that  he  ihouli  , 
lell  the  reft,  and  aUe^cd|  that  he  fold  a  ton  to  C.  at  the  rate  of  23 1.  a  ton  j  and  adjudged  in  B.  R.  ' 
Ibr  it«  plaintiff,  but  reverfed  in  Cam.  Scacc.  for  want  of  alleging  notice  to  the  defendant  of  the  tale 
juidpiice,  being  a  thing  of  haa  pr.vate  knowledge  ;  and  Hobart  fajs^  that  fome  judges  of  E  R.  al- 
lowed of  thejuagment.— Jcnk.  294.  pU43.  S.C.  adjudged  by  the  judges  of  both  benchea*         »■ 
S.  C.  cited  per  Cur.  Cro.  J.  43a.  in  pi.  la.  ■■         Roll.  Rep.  »85.  pi.  a.  S.  C.  cited  A^.  S.  Q. 

4tod  Arg.  3*  Bulih  86.  ■  ■         Jcnk.  311.  pi.  92.  S.  C« 

[i6«  B«#  if  be  had  aflumed  to  pay  as  much  for  every  wey  as  Ay  s*P'  per 
fold  a  ipeyfor  to  J.  5.  if  J.  S.  after  bought  a  wey  for  a  certain  fum,  ^"^'  ^'**  J- 
'he  ought  to  take  notice  thereof  at  his  peril,  without  any  notice  TrfjL  i/** 
given,  otherwtfe  he  hath  broke  his  promite.     Mich«  15  Jac,  B.  R.  Jac.  B.k. 
between  Pollinpon  and  LinghaMy  per  Curiam.]  ^'''S^ 

(17.  If  A.  is  indebted  to  A  by  obligation  in  f>oLfor  the  payment  ^*^^^^ 
ef  30  /•  emd  thereupon^  in  confidiration  that  B,  will  mutuo  dare  to  C. 
a  ganger  upon  requefiy  fo  much  as  will  make  it  100  L  and  will  ac-^ 
cept  C,  and  D,  to'he  bound  to  B.for  the  payment  of  the  1 00  /•  and  will 
deliver  up  the  faid  obligation  of  00  L  A.  ajfumes  to  B.  that  the  f aid 
100  /•  with  interefty  Jhall  be  paid  as  certainly  as  any  money  ia  Eng- 
land.   Ifi  an  a^^on  upoi^  the  cafe  by  B.  he  is  not  bound  to  allege  [  272  ] 

moie, 


tnbre,  W  diat  h^  lent  the  70 1.  to  make  die  30U  lool.  toC, 

without  averring  that  be  gave  "notice  thereof  to  A.  for  thefeaiga 

aforefaid.    Truu  22  Car.  B.  ]K.  a(yudged.    Intratur  ?•  22  Car, 

Regis.]         '  .  '- 

f.  P.  by  [^S*  I^  '^*  covenants  with  B:  to  maki  fuch  cjfurdhci  to  him  of  the 

ShiKtle-      manor  of  D.  as  the  ttmnfslofB^  Jball  4^ife  Ufore  fuch  a^day^  and 

irordiy  Le>   gf^^f  ^  counfel  devifes  an  afiiiraoce,  B.  ought  to  give  notice  thereof 

^4i!-rsee   ^o  A.  otherwife  he  is  not  touml  to  perfimn  it.    Paich.  42  £fo. 

p.  a)  pi,     B.  R.  per  Gawdy.] 

[Q.  and  the 

^?^^  '       [19.  But  if  A,  covenants  to  make  fuch  aj/bfance  as  the  counfel  of 
^©Laca?  ^*  bimfe^fiaU  divifiy  diea  if  his  coumel  devifes»  he  ought  to  per- 
Vi>-%  ^^"^  '^  without  nodce  given  by  B.  Patch.  42  £ln«  B.  R. pqr 
s-p.by     Gaudy.] 

6<|pittle- 

«^|tlu    JA  10  j.  in  pL  141.11      Sec  (P.  a)  f).  io»  aad  the  notes  thexe« 


1 


Cfo.c.T3i.  f^'^*  If  in  an  afiion  upon  the  cafe  upon  a  pronufe  the  plaintiff 
^L  7.  Juzon  declares,  that  the  defendant  promifed  to  pay  Jo  much  for  his  pcjffage 
k'lL  a  r*  ^^^  certain  locks  in  a  river  made  by  the  plaintiff  in  bis  ownjottj  as 
^plain-  ^^^  ^^^  of  Manchefter  thereafter  Jhould  appoint  to  be  paid  for  thepaf-' 
tiir  did  not  fage  of  every  boat^  and  alleges,  that  the  lord  of  Manchefter  after  ap^ 
Allege  that  pointed  fo  much  in  certain  to  be  paid,,  &c.  and  that  he  requefted  me 
tice^oTthT  defendant  fuch  a  day  to  pay  it,  this  is  a  good  declaration,  without 
id.  Man-  alleging  that  he  gave  any  notice  to  the  defendant  of  the  appoint->> 
•hefter'a  or-  m^nt  of  the  fum  made  by  the  lord  Manchefter^  becaufe  the  plaintiiF, 
iiicged\hat  ^^  ^  ^^t  a  ftrangier  ^ereto  as  the  defendant,  and  it  does  not  lie 
bercqttixed  more  m  his  conu&ice  than  in  the  conuiance  of  die  defendant,  this  ■ 
4^  Urn  ac-  being  to  be  appointed  by  afiranger^  ^ich.  4  Car.  B.  R.  bctwbcx| 
Sits  ti.  J^'^h  ""^  Cornell.] 

der^  which  I 

U  an  implied  nodce  ^  whereupon  it  waa  adjudged  for  the  plaintiff' niii. 

Cro.E.«H^  [21.  If  ^.  bargains  with  B.  for  ctrtaln  land  for  100/.  in  this 
§h*^^-'  tti2"^cr,yfiViVff,  he  gives  him  20  A  prefently^  and  fays  fiuthei-,  if  he 
good,  K.c.  likes  the  land  and  aflufance,  that  then  this  %Qh  Jhall  he  in  part  of 
•lid  held  payment  of  the  lOOl.  but  if  he  does  not  like  ity  ^ztthen  he  Jhall 
^*ht**to  ^^^^  ^^^^  ^''  money  again^  and  after  he  difiikes  the  bargain,  he 
ukc  notice  Hiav  have  an  adion  of  debt  for  the  20  /.  before  any  notice  give^ 
ofthedif.  to  a.  of  his  diflike,  for  he  ought  to  take  notice  thereof  at  his  perils 
Jb^bo^S"^  Trin.  +3  Eliz.  B.  R,  between  Thoroughgood  and  £afle  adjudged.] 

thereto  hy  bit  evpreft  promilc. 

Ml.  Rep.  [22«  If  a  man  ajfumes  to  J.  S*  to  deliver  to  him  apud  Bartm^havm 
ilc/and'  onjhip'board  20  quarters  ofbarUy^  although  J^  S.  ought  to  bring  ee 
judgment  Jhip  there  to  receive  the  barhry^  yet  ho  need  not  give  notice  to  him 
tfBrmed  fhot  he  hath  brought  it  iherfj  for  he  ought  to  take  notice  thereof 
•^  J-^y,  himfclf.  M,  13  Jac.  B.  K-  between  Jtkinfin  and  Buckle  adjudged.] 

and  fcveral 

fiber  ^xcepcitn9««*-i»}  BoUU  151, 153*  S»  C.  and  jQdgqmt  iaraK4^^-»J«ok.  324.  pU  39. 8.  C« 


{2J.  If  ^,  affiaiit to^i.  in  C9nf!deraiion  thai  A  wiU  dethir  t$ 
£).  artaln  wood  t9  the  ufe  of  A,  that  be  wiil  pay  fo  mucb^  Sec,  for 
tvtry  load  to  B%  upon  fequefty  in  an  a£lion  upon  the  cafe,  if  he  al* 
4eg^  that  he  delivered  (o  much,  &c.  to  D.  to  the  ufe  of  A*  eni 
Chat  he  after  required  A.  to  pay  fo  much  for  every  load,  &c.  this  \% 
good)  without  alleging  any  notice  given  to  A.  ^en  he  deliverid  the 
wood  to  bis  ule  to  D*  fcri^  he  ought  to  take  notice  thereof  at  tis  r  i^d  V 
peril,  though  the  time  cif,tjic  delivery  is  uncertain*  P.  9  Car.  S.  R.. 
between  7«y^/<I«^/PtfW/^,  per  Curiam  a(yudgcd.] 

[24*  \i  a  condition  of  an  obligation  be  to  perfhrm  an  awards  Roli.  t'?h 
and  the  arbitrator  awards^  that  one  Jhall  make  a  general  releafe  ^Enor,  jA.  % 
all  things  till  the  date  rf  the  bUigafun^  it  is  *ot  aSi^'excufe  to  himg^pj^  ' 
to  fav,  diat  he  was  at  all  times  ready  to  make  fuch  general  releafe,' not  »^§tM^ 
but  tne  other  never  requefled  him  to  do  it.    Mkh.  X4  C^m*.  B.  R.  a— s.  K 
hetwetn  Rily  emd  HiUmaH  acjjudged  Upon  demurrer.     I'^tratur  "jj!?^^' 
Micb.  13  Car.  Rot  1*7.]       .     *  •    ,     .  to  pay  SI 

liey.    ^ee  Tit.  Arbicrtment  (F.  a)  (Ok  a)  ftx  w^at% 


[25.  Jfter  a  marriage  by  C.  with  D*  the  daughter  of  A,  B,  the 
father  ofC.  in  confederation  that  A,  will  give  50  /  to  C,  for  the  bet- 


the  All.  t^  Hi* 
6t)d  V.  CM« 

V^r  maintenance  of  C,  and  D,  and  at  the  requeA  ofB*     B.  promifes,  ^^  ihe  f^ 
J.  to  pay  100/4  to  D.  the  daughter  of  A.  if  Jhe  furvinee  C,  herfoiiMion 
hufband.    In  an  aSion  upon  the  cafij  by  the  adminiftrator  of  A.  ^***^  ^^* 
againft  B.  after  the  death  of  C,  it. is  a  good  declaration  to  aVer,  ^^^j*^^*^ 
that  Ak  paid  the  50  A  to  C  in  his  life^  and  yet  the  defendant  B»  did  notice  t>f 
not  pay  the  lool.  toD.  who  furvived  C.  without  averring  any  no-  ^^  '^^^'^^ 
tice  given  of  the  payment  of  the  50  /.  hy  A.  to  Cl  for  he  hath-uken  it  ^^^i^ 
on  himfelf  to  pay  it  at  his  peril.     Mich.  22  Car.  B»  R*  between  sty.  6. 
Playfield  and  Collard  adjudged,  this  being  moved  in  arrcft  of  judg-  Anon. 
ment,    Intratur  Trin.  2i  Gar.  Rot.  673.  J  |%p'  ^ 

liot  appear* 
»i      '    HafJr.  42.  Arg.  cites  S.  C^  held  per  Citnam  according  to  AIU  t.i  Sec  AdHons  r  Z 1  pi.  tt 

S,  C.  bat  aot  S.  P. 

i26.  If  a  mjsm  promifes  another  at  another  time,  upon  reqmjf^  to  r^^^^''^^ 
e  to  him  a  good  andfufficient  ajfurance  of  certain  lands  for  feven  *  ^^-  4^^ 
years ^  he  ought,  upon  requeft,  to  make  a  leafe  for  the  ycjrs^  with    ^****^***^ 
out  any  tender  of  a  leafe  by  him  to  whom  the  tromife  it  mnJr^  for  h^ 
ought  to  make  a  good  leafe  at  his  peril ;  for  here  the  reque/i  does  not 
refer  to  the  manner  of  the  conveyance  to  be  madey  but  only  to  the 
time  when  the  leafe  (hall  be  made.     Trim  15  Jac«  B.  R.  between 
Rowland  and  Courtman  adjudged.] 

[27*  If  the  condition  of  an  obligation  bc^  that  whef  Ais  the  obK*  ^*]  M^ 
gor  is  leffee  for  years  from  the  obligee  of  certain  lands,  if  he  ren^  v^pam^cx 
deri  up  tbe  poffejion  of  the  Jand^  at  the  encl  of  the  term^  to  the  lef  a4«dg*d  i» 
for^  bis  heirs  or  (xBgrns  ^p^  requeft^  then  the  obligation  (hall  be  ^*»«  p»»«n<5i; 
void,  &c.  and  after  the  le£it  afftgns  over  his  r^verfton,  and  the  ^  n?.s!c^ 
Jigneeatiheen^oftheierm  r/fwg/?;  him  to  render  up  the  /J^wajudgVpor 
to  him,  he  Is  bound  to  do  it»  without  any  notice  given  him  that  he  is  tou  Ctr,^ 
mjjignees  for  he  ought  to  take  notice  thereof  at  bis-  peril,  in  as  much  5^g^  * j^* 
«8  he  hath  bound  himfelf  to  render  it  up  to  the  aflignee.  Paich,  gcn*.ra>'!i 
|6  Jac»  B>  R.  b«l\y0Bn  Linghen  and  Pain  adjudged,  j  fi'*  c.  ad- 
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8*?\at  ^'  [28.  If  a  mill  liafis  a  mill  for  years,  and  the  I^e  ^ovinants  U 
AM  vtry  repair  the  mitl,  and  the  Ufir  covenants  to  find  bim  great  timiir  for 
dtetriy  tc-  it,  the  Icflee  ougjht  to  give  notice  to  die  leBbtj  how  much  willfi^ci 
^SS^^  ^  ^^  reparation,  and  not  to  demand  in  general  timber  for  repara^ 
%^8x!&t  ^om^  0t  <>dierwife  the  lefibr  is  not  bound  to  deliver  any.  Trxli. 
8.  P.  does    z  1  Jac.  B«  between  Holder  and  Taylor^  per  Curiaou] 


e.  hMiag  a  #  [I9.  If  the  condition  of  an  obligation  be^  that  if  the  ohltgor^  with , 
^nt  the  ^^^  ^tbersj  makiy  and  upon  requi/ljedly  to  the  ohligoo  an  obligation  of 
goods  oT  L.  40  /•  dien,  kc.  It  is  fufEcieht  for  the  obligee  to  make  requeft  only, 
affinjtol  to  ^thout  tendering  any  writing  to  them,  for  he  oufi^t  to  do  it  at  his 
^  hT  P^^*'*  Mich«  3  Jac.  B.  Stakes* s  cafe^  a^udged  m  an  a&ion  upod 
would  enttr  Ae  Cafe  Upoii  t  prdmife  6>  do  it.] 

Satotii 

boad  to  tficai  whoa  re^vlkedf  f* jfSraw  fhete  haroiftfi  ifthif  vL'9uld  enter  im4fM  ip^^i  end  tah  /«• 
tentim  ff  fbe  pod*  tbor*.  In  aflompfic  the  pUiotiflt  de4aifd  that  Hoet  Cspiot  reqoifitoi^  G.  had  sot 
cntned  into  Bond.  Etception  was  taken  that  he  did  o^  iLtm  bjr  wfiom  the  i^uei  was  nude  j  and 
likewife  for  that  he  did  not  (hew  tKat  he  teadeicd  a  bond  to  them,  lor  that  he  bein|^  to  ehter*imo  bond 
apon  ivqueft,  be  that  wouldhsve  the  bond  ought  to  make  k  ready,  and  to  feqoiie  it,  Ac  fed  qon  alio* 
catur.  And  aocwithftanding  thefr  and  other  exceptions^  judgment  was  given  for  the  plaintiff.  Cni» 
J.  651  •  pi.  a  I.  IV  ich.  oo  Jac  B.  R.  Arundel  v.  Gardiner. 

A.  covenanted  that  if  B.  Ihoold  *ajp  60  /.  for  wbicb  C»Jlood  hound^  tbst  thtn  B.fimU  have  tnd 
SMJtjf  a  grd9t  cftbefaid  C,  of  a  motet f^fjucb  and  fueb  gooau  B.  paid  the  money,  but  exception  was 
taken  bccaofis  ae  did  mttjhtnv  that  be  rtfmejttd  tbt  mohty  oftbtpoodt^  and  tendered  a  writing  to  him 
to  feal,  §oe  that  he  being  the  party  who  u  to  have  the  benefit  tnereuf  ought  to  m«ke  the  tender ;  and 
fat  this  and  other  caufes  a  judgment  in  C.  B  was  reverfed.  Cro.  J.  660.  pi.  lo.  HiU.  ao  Jac  B%  R. 
AidKT  v>Palby.      iiPtlaL  178.  S.  C.  but  S.  P.  do:s  not  appear. 

Hob.  6a.  [3^*  ^^  ^^  plaintifF  in  an  a^on  upon  the  cafe  declares,  that  in 
fl.So.h«C.  confideration  that  he  would  become  bound  to  the  defendant^  ty  obHga* 
i^ii'*  ^*  /fMr,  for  the  payment  of  liU  at  a  day^  the  defendant  affumed  to  de^ 
fagiy^  ^^^ ^«  **^  ^^  theplatntiff\  and  the  plaintiflFavers,  that  he  offered 
Ibid.  77.  to  be  bound  to  the  defendant,  &c.  and  did  net  fay  the  obligation  wdt 
V^\9^'^^'fealedy  and  that  he  offered  to  deliver  it  fo  fealed^  at  he  ought  -,  thia 
wM^he  ^'  "^  e^^^  for  he  ought  to  do  it  of  his  part.  Hobart's  Keporu 
fiatittifr.—  25,  X05.  between  /lujien  and  GervasJ]  , 

lltvat.  is* 
a.  C  but  >*  Pf  dees  not  appear. 

[31.  If  A,  being  z  bailiff' of  Ae  Borough-'Court  of  Weftminfler^ 
gn  conftderatTon  of  10  L  given  to  him  h  B*  promfei  B.  to  arreft  y.  S* 
at  thefuit  of  B.by  procefs  out  of  the  Jaid  Borough-court,    In  an  ac- 
tion upon  me  cafe  upon  diis  promife,  it  is  a  g(x>d  plea  for  A.  to  (ay, 
that  he  was  always  ready  after  the  (aid  promife  to  arreft  J.  S«  at  the 
fuit  of  B.  if  he  iKuTbrought  to  him  any  fufficient  warrant  to  do  it  $ 
but  (ays  B.  never  brought  him  any  procefs  out  of  the  faid  court  to 
arreft  him ;  this  is  a  ffood  plea,  becaufe  it  belonged  to  B.  tofue  out 
the  procefiy  for  it  wiU  be  maintenance  in  A.,  to  do  it^  and  the  laW 
(where  die  words  are  general)  will  fo  marflial  them,  that  he  ought . 
to  do  it  for  whom  it  is  moft  proper.    Trin«  7  Car*  B.  R.  between 
Davis  and  Ridgewdiy  adjudged  upon  a  demurrer*] 
iftfli.  Dm.     [32-  If  the  condition  of  the  obligation  bt^that  therreatbMofMU 
|l.  S7.  cites  denhall  Jball  be  carried  to  the  houfeefthe  obligor^  in  n^.  at  the  cofts  of 
^^Condl.  '*^  men  of  Mildenhally  and  there  (hall  be  weighed^  and  put  in  the  fir  i 
iioiu,p»/7i. '»  prafentia  kominum  de  Mildenhall^  and  then  the  Migor  Jhal!  thereof 
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hiaiid  tehorj  to  agree  in  torn  andfono  U  tki  other  HeOs  ofMtldehhaU\  ^^^^  ^t.^ 
in  this  cafe  the  obligor  ought  to  weigh  and  put  it  in  the  (irei  for  he  3.  s.c.  and, 
pught  to  do  it  to  whofe  occupation  it  property  belongs  to  do  it  f  which  ?'^* *"?."*• 
IS  the  defendant,  who  ought  to  make  the  bell.    9  Ed.  4.  3.  b,}         'JJgJj;  .^  ^ 

not  put  in 
certain  who  oug^ht  to  makie  the  thln^,  then  it  (hall  be  intended  that  he  who  has  the  beft  fluli  in  iC 
ihall  make  it,  to  .whofe  o6cu|)ation  it  belongfi,  wMch  is  the  bell-founder,  which  is  the  defendant.  And 
per  Choke,  becaufe  it  is  that  it  fliatl  be  weighed  in  p'neientia  hominum  dc  M.  therefore  the  men  of  M. 
ihall  weigh  it.  Per  Nedham  and  Pigot.  the  defendant  it  not  bound  to  make .  the  beU  till  it  be 
weighed,  and  the  plaintiff  has  as  good  ikill  to  weigh  it  as  the  defendant,  and  he  that  would  have  the 
:^vjntage  of  the  obligation  tt^W  rikake  it  in  his  o^^'n  difpatch  ;  and  Danby  J.  was  againft  the  defen- 
dant.—^^-^o  ^ere  a  .man  M  bound  to  a  tafl^Tf  that  ?f  he  brings  3  elh  of  thtb  wbkb  /bail  h&apafp 
and  that  if  he  makes  him  a  cdat  of  ic^  that  then  he  ihaU  pay  to  hino.  xo  s.  there  the  taylor  ihall  ihape 
the  cloth,  per  Jenney,  which  Choke,  Littleton,  and  Moile,  J.  agreed.    Ibid. 
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[33.  If  A.  tinds  himfelf  toB.  to  deliver  to  5.  a  certain  quantity  n^""^^ 
of  h^Sy  well  pick'd  and  condition* d^  and  that  B.Jhallhave  the  choice  of  ^^  ♦^^^ 
thefe  hops^  out  oj  204  bags  of  hops  of  A.  of  his  own  growth.     In  this  ^"^~^ 
cafe  B.  ought  to  do  tije  nrft  aft,  fciliceti  he  ought  to  require  A.  to  *  '^"*  74* 
fiiew  him  to  view  his  204  bagSy  out  of  which  B.Jhall  have  his  ele£Iion ;  s.'c.'the 
for  otherwife  B*  Cannot  make  anyele6Hon  without  view  of  the  204  court 
bags  which  are  in  the  cuftody  of  A,,  himfelf,  and  A.  cannot  deliver  ^,;°"|^V"" 
them  before  ele^lon^     Tr.    14  Car.  B.  1^.  between  *  Brooke  ^«^  B^^o'ught'to 
Boothcy  plaintiffs,  and   IVoodward^   defendant,   per  Curi.im,  upon  do  the firfl 
demurrer,  but  judgment  eiven  againft  the  plaintiff  for  a  fault  in  his  *^»  via.  to 
declaration.     Mich,  15  Car<  B.  R.  between  the  fame  parties.  In  a  J^**^"^^  ^jj^ 
new  aAion  brought  upon  the  fame  deed,  and  thereupon  a  demurrer,  bags,  and 
and  ihe  court  of  the  fame  opinion,  but  die  demurref  waved  by  con-  a<i«f»id  the 
fent,  andiffue  taken.    Intratur Tr.  15 Car. Rotul. 434.J  ^ave ti?e'* 

demurrer 
and  plead  de  noto,  which  they  did. '  In  coofideration  of  the  goods  of  the  value  of  40 1,  delivered 

by  P.  to  C- the  defendant  C.  |>romifed  to  deliver  to  P,  Jo  many  pipri  of  jack  ^  tben  lying  in  tbe  cellar  of 
J*S.  in  LoK^frn,  as  Jbould  be  of  value  ^the  fiid  %oqA%  fir  prief^tum  P.  querentem  eUgend'  and  aver' 
red  that  at  I^orwieb  he  required  tbe  defendant  deliberare  ^num  przdiA"  to  the  plaintiff  ad  eligcndum 
fo  many  plpfs  as  ihould  be  of  the  value  o(  the  faid  goods,  &c.  It  was  adniltted  that  a  requeft  ought  ta 
b^  made,  and  refolved  that  the  requeft  was  well  maJe  ;  for  the  ylaintifF  mud  make  it  when  he  can 
meet  with  the  defendant,  and  thereupon  the  defendant  ought  to  afpdnt  a  reaj'onabl*  time,  wben  be 
vnll  be  ready  to  go  ^itb  tbe  plaint  ff  10  tbe  cellar  to  make  his  eleikion,  and  that  ihe  requeft  was  well 
as  to  the  manner,  for  he  hjs  performM  he  agreement  diredly,  which  was  to  deliver  them  tot'te  plain- 
tiff'to  be  choiitn,  and  is  all  one  as  requiring  him  to  perform  his  promife,  which  muft  be  by  ihewing 
the  plaintiff  the  wine  in  his  cellar,  that  he  might  make  his  choice,  which  muft  be  by  taiUng  the  wine 
before  he  need  make  his  elcdion  \  and  upon  good  debate,  the  plaintiff  hid  his  judgment.  Allen.  a5^ 
Trin.  25  Car.  B.  R.  Parmcnter  v.  Crefiey  Sty.  49.  S.  C.  fays,  the  court  held  that  a  fpecial  re- 

queft  ought  to  be  made  to  deliver  the  wines,  becaufe  it  is  upon  a  contrad,  and  that  afterwards  judg« 
meat  wjc  given  qood  queraas  nil  capiat  per  BiUam. 

[34.  If  a  man  covenants  to  make  further  affurance  at  all  time  and 

times  J  at  the  charge  of  tbe  covenanteej  and  the  covenantee  demands  a 

fine  after  for  further  affurance,  the  covenantor  is  not  bound  to  levy 

i\y  if  he  does  not  appoint  a  certain  day  when  he  will  Jiave  it  levyed. 

li  37  EL  B.  per  Curiam.] 

[35.  If  a  man  promifes  to  make  fuch  affurance  offuch  lands  as  he  Cro.E.46^s. 
hatb  by  C9py  to  another,  before  fuch  a  day  as  his  council  Uarntd  fi>all%^^J^  5/^^ 
fidvife  \.  if  he  tenders  an  affurance  to  him  without  any  advice  of  his  adjudged  for 
counfely  yet  he  who  made  the  promife  is  boimd  to  feal  it,  otherwife  thcpu.ntiffj 
he  bath  forfeited  the  afluwpfit.  P.  38.  EL  B.  R.  between  Qifiin  f^^  ^^^^^^^^ 
and  Gibbon  z£]\Ji^gtd.]  fells  only 
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fo^  tht  ftr«iigthefijfi{  of  htt  aAunnee,  and  tf  the  pUintiff  tt  hit  ofwm  peril  will  iRoulrfc  of  it  himlel^ 
the  de^ndtnc  ought  to  do  it  as  he  re^uJreiy  and  jud^^mcat  accordim^ly.  «  ■  Sec  (K  a)  fupn^pl.  31* 
Moor  T.  RolweU  e  coacca^aAd  the  noUa  then. 

[t6.  In  an  adion  upoii  ba  afltimpfiti  if  the  plaintifF  declareay 
that  whereas  he^  at  the  requeft  of  the  defendant^  bad  delivered  t§  tbt 
defendant  fi  mueb  old  lay-metal^  to  be  artificially  made  by  the  defm^ 
dant  into  pewter  vejfels^  capiendo  inde  of  die  phuntiflr  tantum  quam^ 
turn  for  bis  labour  be  Jbalt  reafonably  deferve ;  in  comjideratioose  inde 
the  defendant  after,  fcilicet,  the  fame  day,  ajfiemed  to  deliver  to  the 
faid  plaintiff^  lay-metal  artificially  made  into  pewter^  when  bejhould 
be  requeftea\  and  avers,  diat  although  the  defendant  was  requefted 
to  deliver  the  faid  old  lay-metai  made  into  pewter  vefTels,  yet  jie  had 
jiot  delivered  it,  &c.  and  the  defendant  pleads  non  aiUunpfiti  and  it 
is  found  for  the  plaintifF.  Though  it  is  net  averred^  that  he  Sen^^ 
dtred  to  the  defendant  jo  much  as  he  deferved  for  the  making  thereof 
into  pewter  vejfelsy  yet  the  delaration  is  good,  for  this  is  not  a  pre*' 
cedent  condition ;  but  the  words  capiendo  proinde^  &c.  is  but  tojbew 
the  contrail  between  themi  upon  which  he  may  have  an  a(5lion  of 
[  17^  ]  debt,  though  the  defendant  may  rctiin  the  goods  till  he  bad  paid  as 
much  as  he  deferves,  and  that  he  was  ready  to  deliver  it  upon  pay-* 
nient  thereof;  for  this  ought  to  come  properly  of  his  part,  in  as 
much  as  it  does  not  lie  in  the  conufauce  of  the  plaintifF  how  much 
he  deferves,  without  (hewing  thereof  by  the  defendant ;  and  alfo  it 
is  at  the  eIe(^ion  of  the  defendant,  either  to  bring  his  adion  for 
what  he  deferves,  or  retain  the  goods  till  payment,  and  therefore  it 
ought  to  come  of  his  part ;  and  here  the  defendant  does  not  rely 
upon  it,  but  pleads  non  alTumpfit.  P.  1649.  between  Brockkjby  and 
Brocklejby  adjudged  in  B.  R«  in  a  writ  of  error  upon  fuch  a  judg- 
ment in  banco,  and  the  judgment  affirmed  accordingly.  Intratur 
Mich.  20  Car.  Rot.  73.  J 

Gro  C.TT6.  [37*  '^'''  ^^^^"^^  w'*  B.  tofurrender  a  copyhold,  which  he  hath 
pl  a3.Mich.  for  litc,  to  the  ufe  of  B.  who  hath  the  reverfion  thereof  upon  requejl 
^  5Car.B.R.  tnade  by  B.  to  A.  and  after  B.  tenders  to  A.  a  letter  of  attorney  in 
kut  s*.  p'  writFng,  by  which  he  gives  power  to  two  attorneys  tofurrender  for  him^ 
a;«s  not  at  the  next  court  of  the  manorj  to  the  ufe  ofB,  and  thiscourfe  is  war«* 
clearly  ap-  rantable  by  the  cuftom  of  the  mai^or.  In  this  cafe,  upon  this  ten*! 
/f  ?  '7^  ^^^  *"^  requeft  to  fcal,  A.  is  ♦  not  bound  to  feal  the  letter  of  at- 
»\l'^j!  torney,  nor  to  furrcnder  in  court  or  otherways ;  for  A.  hath  taken 
J^^T^  upon  him  to  furrender  upon  requeft ;  ib  that  it  is  at  the  eledion  of 
l^d.  299,  A.  whether  he  will  furrender  in  court  or  by  letter  of  attorney,  or 
30^ pi.  I.  ^y  other  ways  that  he  may;  and  this  elei^on  cannot  be  taken 
ibired.'diat  ^^Y  ^Y  ^*  ^  therefore  when  B.  does  not  require  him  to  furren- 
the  cove-  dcr,  but  onlv  to  feal  a  letter  of  attorney,  this  is  a  void  requeft,  and 
nanthfinj  ^  no  rcqueft,  snd  therefore  B.  [^.J  is  not  bound  to  feal  the  letter  ef, 
Srwiacr  on  «'^'^''«0'j  ^^  tofurrender  in  courty  or  otherwife^  upon  this  reque/^ 
r<queft,A»  Pafch.  Q  Car.  B.  R.  between  Sinus  and  Ivalker^  plaintiffs,  and 
is  nothoxind  l}ami  oxmV^, defendant,  adjudged  upon  a  demurrer,  intratur  UilL 
teit'^vf  at-  6.  Car.  Rot.  I  being  ot  the  coanfcl  for  the  defendant. J 

tomey  to 

ib:ike  a  furrender,  and  fo  the  brCKh  ii  not  aiCgned  accoidiiig  to  the  foteaanty  and  it  M^t  to  be  s^es^ 

|kIs  re^udl  to  fluke  •  UtnxAtx  wd  not  an  ixopUcd  oaei  and  ju4gta«At  accoiduigly  fM,ch(  MMid«at 
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llifi«— ^|o.at8, 119.  ^.  S.  S.  G.  Vut  S.  P«  does  not  /oUf  appetr.^*^I1>M*  314,  ji  j«  |4»  t.  S.  C. 
and  3  juttjces  (abfeate  the  Ch.  J.)  held  that  the  requeft  to  fttrrender  by  letter  of  attorney  11  no  lequcil 
at  ill,  and  therefore  the  defendant  wa<»  not  bound  to  do  it  fo  or  any  odiet  way  with  a  aew  and  better 
raqaeft.      —  ■Godb*  44$.  pi.  513.  Trio. 8  Car.  S.  C*  adjomatar. 

[38,  If  A.  and  S*  offiime  9ne  U  the  other  to  ftrform  the  awiftd  ofM^-  »«>•• 

2.  who  awards  that  /t.Jhall  pay  io  B.  8/.  8s.  or  3/.  and  all  cojls  thai  ^'^^\ 
.  txprfuijpt  in  V  circa  profecutiomm  cujujdam  pUtciti  tfanfgr^ffionis  Car^c!  B, 
tnirr  if  Jos  A,  (i  B»  pendent*  prout  per  notam  attomati  predi^  S.  dp*  Dewel  n  ' 
forrerentj  ad  libitum  ipfius  A,    In  this  cafe,  B.  is  not  bound  to  '^^^^"•^•P* 
tender  a  note  of  his  attorney  to  A,  of  the  Cofts  that  he  hath  expend-  Jo  be^Tc* 
ed  in  it,  without  requeft  made  by  A.  to  do  it,  becaufe  A.  hath  fed  aJjorna* 
dedion  to  pay  one  or  the  other,  fcilicet,  the  8 1.  which  is  certain,  '^''  becaufe 
i>r  the  3 i.  and  cofts  of  fuit,  which  are  uncertain;  and  B«  does  not  wauio/p!«* 
know  whether  he  will  pay  the  one  or  the  other,  and  therefore  A.  fent  in ' 
ought  to  do  the  firft  aSiyjcilicit^  to  pay  the  S  L  or  requc/lB,  to  give  JJIJ^"^ 
him  a  note  from  his  attorney  of  the  cofts^  and  if  B.  refufes  to  deliver  Va'i^!  * 
it,  A.  is  excufed.     Hill.  17  Car,  B.  between  Pollen  and KingefmeaH%  c.  ad- 
adjudged  per  totam  Curiam,  this  being  moved  in  arreft  of  judg-i^^'s^lf  P*» 
ment;  hyit  fonu  of  the  judges  gzyt  another  rcafon,  fcilicet,  becaufe  J^\^JJ^* 
they  conceived  that  the  attorney  ofB.  ought  by  this  award  to  give  the  plainciif 
note^  and  he  is  a  ftranger^  and  therefore  it  need  not  be  fliewed  be-  ^"8^^  ^ 
fore  requeft  made.     Intratur  HiU.  16  Car.  B.  Rot.  1483.J  '  ^ZnCfl 

that  upaft 
theic  ii:fferentti,  Mt  vhere  the  defendant  is  to  dt  a  fin^h  aB  on^y^  and  where  he  hath  eJtSiou  «f  % 
things  $9  do.  *  2dly,  The  2d  difference  ftooi  upon  this,  that  no  notice  is  to  be  given,  or  tender  made 
of  a  thing  which  lies  not  in  the  power  or  proper  conufance  of  the  plaintf!',  fo  as  the  difeience  ftandt 
^Itere  it  ha  thing  ivbkb  Ha  in  the  conufanct  if  the  flaintijf  and  where  n^t^  and  tbereibre  where  tha 
aw«rd  wai  that  the  defendant  ihotilJ  pay  to  the  ptaintiflfS  1.  or  3I.  and  coftt  of  fiut,  as  fhould  appear 
by  a  note  under  the  att3m;y*s  hand  of  the  plaintiff^  it  was  refolved  in  that  caie,  that  aitho'  the  attor* 
nty  be  11  fame  rcfpe^t  as  a  fervaoc  to  his  mafter,  yet  to  this  purpoie  he  is  a  meet  ftranger,  and  thexc* 
fort  the  plaintiflT  was  not  bound  to  make  any  tender  of  that  note,  but  the  defen  Jaot  ought  to  hare  gone 
tft  the  ptajntlft'^s  attorney^  and  required  a  note  of  h'ra  of  the  cofts  of  fuir,  fo  as  he  might  have  made 
hfs  elediofi  j  but  they  all  agreed  that  where  it  is  a  thing  which  lies  in  the  knowledge  of  the  plaintilfy 
that-tharehe  ought  to  have  made  a  tender  o.-  given  notice,  but  in  this  cafe  it  lieth  not  in  the  know« 
ledge  of  the  plaixitiff',  and  he  cannot  compel  the  attorney  to  make  it,  whenfore  it  waa  iciblved  that  eke 
plaintiff  fliould  have  judgment. 

[39.  If  A.  bo  bound  iri  an  obli|;ation  to  C  of  which  the  condition  ^  a    .^^ 
is,  that  A.  finfllpay  to  B.  all  fuch  money j  as  by  a  true  and  jujlifiable  4'Mod.»3o. 
bill^  under  the  band  of  the  attorney  of  B.  fyall  appeal  btfcre  dijburfed  Mivh.  5  w. 
by  Bi  or  bis  attorney j  or  any  ofthentj  or  by  any  of  their  means  or  ab-  g"**^^.  '* 
pointment  uponfueh  a  day^  in  fuch  a  certain  fum,  between,  &c.     In  csOepf^pit- 
ai)  a£lion  upon  this  obligation,  if  B.  ^Jftgnsfor  a  breach^  that  24  i.  man  ?.  Bid* 
by  a  true  and  jujiifiable  bill  under  the  hand  o/j%  S,  the  attorney  of  B.  ^^^^^ 
appeared  before  to  be  dijburfed^  which  A.  did  n(ft  pay^  this  is  a  good  J.^  „^^ 
breach,  without  alleging  that  A.  had  notice  thereof  or  that  the  bill^hondcon^ 
efthe  attorney  was  flyewed  to  him^  and  though  it  was  exprefly  al-  ^"*°^^ '* 
fcged  by  A.  that  no  fuch  bill  was  tcndreJ  to  him,  by  which  it  ap-  Sar  J/lS 
pcared  what  fum  was  dilburfed  5  becaufe  the  attorney  was  aJirangerjfkaU^p^r 
of  which  A.  ought  to  ulce  fiotice  at  his  peril.     Hill.  15  Car.  B.  toj^^i^f^ 
Koc  4J2.  between  Dewelland  Wllnwty  adjudged  upon  demurrer.]  '^/^*^. 

ney  in  pro« 
lecutf fif  the  defendant^  at  the  plaintiir*s  fuit  |  the  defendant  pleaded,  that  it  did  not  a^peer  what  wat 
4ue  to  she  attorney.  Ice.  the  plaintiff  replied,  that  9!.  was  due,  of  which  the  defendant  had  noiicr,  bul 
iid  <mt  pay  ic^  tiie  dalcndaitt  ri;-joincd|  that  it  didliet  appear  what  was  dee,  Urc.  ael  travtrf.'d  the 
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notice  ;  and  upon  deji&urrer  tht  flain6ft*  had  judgment,  bccaufe  the  ^tttrtuf  tMi  mjfrsnger  to  the  se*« 
tion,  and  the  defendant  ought  to  take  ngtice  at  his  perils  what  «&u  dae  to  the  attorney;  *tjs  true 
where  the  matter  falls  under  the  cognizance  of  the  plaintiff  himfelf,  he  ought  in  fuch  cafe  to  give  the 
AefCiidant  notice. 

••  <   ±0.  In  cafe  of  an  obligation,  wh^re  thehbjeSf  mattef  rfth   n^fia 

is  fecrety  and  ex  parte  the  plaintiff,  notice  is  neceilkry.    Jenk.  311. 
pi.  9a. 

41.  Covenant*  The  cafe  was,  A.  covenanted  with  B.  tp  mah 
fuch  ajfurance  as  his  counftl  Jhould  advife  -,  the  court  held  clearly  diat 
B.  muft  give  notice  of  the  aflurance,  for  otherwife  A.  does  not 
know  his  counfel,  or  their  advice.  Cro.  £•  9.  pL  I.  Mich,  24  and 
25  Eliz.  C.  B.  Bennet's  cafe. 

Cro.t-  cf  7.  4^-  I"  ^^^^  ^"  ^^'^^  ^^  perform  covenants,  whereof  one  was  to 
pi.  4a.  Hal-  a//ure  to  the  obligee  and  his  wifcy  lands  before  fuch  a  day^,  at  the  ccfis 
line  V.  Can-  ^  ijjg  obfigee  •  but  HO  requeji  of  any  part  was  mentioned  in  the  cove^ 
a^udgcd.— ^^''^i  adjudged  the  obligor  having  elei^ion  what  manner  of  aiTur- 
Ow.  X57.  ance  he  would  make,  ought  iim  to  give  the  obligee  notice,  that 
s.  c.  but    he  would  make  fuch  a.  particular  affurance,  and  then  the  obligee  is 

b^'adjudr-  ^^  f"PP'y  *«  ^^^-  ^^-  +54-  pl-  622.  Trin.  38  Eliz.  HoUins  v. 
eH;  but      Connard. 

Walmflcy 

faid  that  the  charge  ought  to  precede  the  alfurance,  but  he  ihould  firft  declare  what  manner  of  afTur- 
»nce  (hould  be  made;  and  Beaumond  of  the  fame  opinion.  ■■  Mo.  457.  pi.  631.  S.  C.  adjudged 
f  jr  the  pU'ntifF)  but  it  was  held  by  the  whole  courr,  that  if  the  aiTurance  had  been  expref$*d  in  thft 
covenant,  viz.  th:at  he  fliouJd  levy  a  line,  or  make  a  feoffment,  at  the  cofts  of  fhe  covenantee  before 
fach  a  day,  there  the  covenantee  ought  to  tender  the  cofls.  5  Rep.  21.  b.  Hailing^s  cafe.    S.  C. 

adjudged;  and  it  was  faid  that  it  was  all  one  when  the  covenant  was  general,  and  when  it  was  parti- 
cuUr )  as  if  it  was  t<^  make  a  feoffment,  the  covenantor  ought  to  do  the  firft  «^,  vis.  to  Ihew  what 

manner  of  feoffment  he  would  make^  whether  by  indenture  or  deed  poll,  &c. D.  371.  a.  pi.  x. 

Marg.  cites  Mich.  38  &  39  Elix.  C.  B.  the  S.  P.  '  S.  C.  cited  by  Anderfon,  as  adjudged  35  Zc  36 
Eliz.  And.  300.  pi.  309  in  cafe  of  Frank  v.  Fofter,  in  which  cafe  S.  P.  was  agreed  accordingly. 
Trsn.  34  Eliz.  and  fomc  inclined  that  the  covenantor  ought  to  give*  notice  alfo  of  the  coffs  and  charges. 
\vh!ch  ought  to  be  paid  or  tcndred  before  the  fealjng  and  delivery  thereof,  or  other  t^>ing  done  by  die 
defendant.  ■  ■  -S.  C.  of  Frank  v.  Fofter,  citei  as  adjudged  accoidingly,  which  Glanvill  afhrmeid^  he 
heing  of  cr  unicl  therein.     Cro.  £.317.  pK  42. 

Noy.  111.        ^2*  Covenant  to  ajfure  fuch  copyhold  land  to  the  plaintiffs  if  he 
wlffll:?.^'   Wtfrr/W  a;//A  his  daughter^  and  alleged  that  he  rite  tf  legitime  ef- 
s.  c.  but   pcufed  the  daughter  of  the  defendant ;  it  is  fufficient  for  the  plaintifF 
s.  p.  does    to  allege,  licet  fepius  requifitus,  without  giving  notice  of  the  mar- 
not  appear,  riage,  for  he  at  his  peril  ought  to  take  notice  thereof;  judgment 
for  the  plaintiff'.     Cro.  J.  IC2.  pL  35.  Mich.  3  Jac.  B.  R.  Fletcher 
V.  Pinfet. 
S.  C.  cited       44..  In  cafe  the  plaintiff  declared,  that  there  being  a  difference 
a  bid.  J 15.   jfgf^ggji  ffi^  ^fid  the  defendant^  concerning  how  much  rent  be  ought  to 
pay  \  the  defendant  promifedy  that  if  J,  S,  would  fay  that  the  rent 
re/erved  was  6  /.  tben  he  would  pay  double  that  fum^  and  that  the 
faid  5^.  5.  did  offrm  the  rent  to  ie  6/.     After  vcrdifl-y.  upon  non 
afTumpfit,  it  was  irov'd  in  arreft  of  judgment,  bccaufe  the  plaintiff 
did  not  ctllfge  that  he  had  given  notice  to  the  defendant^  hut  only 
that  J.  S.  did  affirm. that  the  rent  refer ved  was  61.  but  adjudged 
for  the  plaintiff;  for  the  defendant  is  to  take  notice  of  what  J.  S. 
fliould  affirm,  and  fo  the  declaration  good  without  alleging  any 
cuticc  given.    2Bulftri43.  Mich.  1 1  Jac.  Child  v.  Horden. 

45-  A.  at 


Conuition.  ^7« 

45.  A.  at  B's  requeft,  demifed  a  houfe  to  J.  for  a  year,  rendring 

50  s.  quarterly^  and  B.  promifed,  that  if  y.  did  not  pay  fhe  rent  he  '. 

would  \  notice  need  not  be  given  of  die  non-payment,  but  B,  at  his 

peril,  muft  take  notice  of  the  non-payment,  and  pay  the  rentj  for  *  ^ 

other  wife  the  promife  is  broken  ;  and  fo  a  judgment  in  B.  R.  was 

affirmed  in  the  £xchequer*chamber.     Cro.  J.  684.  pL  2.  HilL  21 

Jac.  Brookbank  v.  Taylor. 

46.  The  teftator  made  a  leafe  of  lands  far  years^  rendring  rent,  J0.13.pK1, 
and  devifed  the  reverfion  to  T,  infee^  and  by  his  will  declared^  that  Trahcarne 
his  intention  was^  his  executors  Jhould  have  the  reverfion  during  the  t^^^j^^'v;  c, 
temij  upon  condition  that  they  give  bond  to  the  faid  T.  within  fix  but  S.  p. 
months  after  his  deanfe^  by  the  advice  of  the  overfeers  of  his  faid  wiV/,  <^o«  »'>'*?  • 
to  pay  htm  24  /.  per  annum  during  the  faid  term.     The  executors  j'ro^][[^ 
within  3  months  Jhewed  the  will  to  the  averfierSy  but  they  advifed  w  382.  Trca  ' 
bond^i  nor  was  any  given  by  the  executors^  nor  any  rent  paid,  though  v.  Ciea- 
requiredby  the  plaintiff.     Adjudg'd  this  was  a  condition  by  which  g'^^'^'^.^  - 
the  term  was  vefted  in  the  executors,  but  it  was  in  T,  till  the  s.  v\  docs 
condition  was  performed,  which  not  bein^  done,  he  in  reverfion  not  appear, 
fliall  havjB  the  rent.     Win.  69,  Hill.  2j  Jac,  C.  B,  Treherne  v,^"^"^ 
Claybrookip.  inds."p,* 

Appears,  but  nothing  faid  to  lU 

47.  Leflee  for  y^zxs  covtn2xilti  to  find  neceffary  provifion  for  the 
Jlewardy  and  the  lord,  and  hiffervant^  and  horfeSy  at  all  times  when 

he  Jhould  hold  courts  there.  Per  Poderidge,  the  lefTee  ihall  take  no<r 
tice  when  the  courts  are  to  be  holden,  and  no  perfonal notice  need  be 
given  \  for  a  general  notice  is  given  him^  as  by  the  proclamation 
at  the  court.  P9lm.  532.  Palch*  4  Car*  B,  R,  the  bilhop  of  Ro^ 
chefter  v.  Young. 

48.  A  promife  was  topayfi  much  money  at  the  full  age  of  an  in^ 
fant\  it  was  held,  that  notice  need  not  be  given  of  bis  attaining  his 
full  age,  bec^uii^  it  is  as  notorious  to  the  one  as  to  the  other.  Hard. 
42.  Arg,  cites  Pafcb*  23  Car.  B.  K*  Page  v,  Barnes. 

49.  In  debt  upon  an  oblijjation  to  pay  fo  much  money  upon  the 
return  offuch  a  fi)ip  frofn  Jea^  notice  of  the  return  need  not  be 
given  ^  but  where  a  ming  lies  more  properly  in  the  coQulance  of 
the  plaintift'  than  of  tlie  defendant,  there  notice  ihall  be  given,  as  in 
the  cafes  that  have  been  cited  by  the  advcrfe  party,  viz.  to  give  the 
plaintiff  fo  much  for  a  commodity  as  any  other  had  before  that  time  r  270  1 
given  him  for  the  lUcy  or  to  give  fo  much  for  every  cloth  the  plaintiff 

jhould  hujy  or  to  pay  the  plaintiff  what  damages  he  had  fuflained  by  a 
bqtteryy  or  to  pay  the  plaintiff*  s  cofls  offuit%  Hard.  42  cites  Trin,» 
23  Car.  B.  R.  Bear  v.  Choldwich. 

50.  Afllimpfit,  &c.  to  pay  the  plaintiff  1  s.  a- piece  for  every  piece  of  AW.  24..  S. 
(hth  be  Jhould  buy  for  the  defendant^  and  declares  for  fo  much  tfioney  ^'  ^^^'^  »^ 
^ucy  and  Jhewed  a  requeji.    After  verdidt  it  was  moved,  that  he  had  piaHV 
not  alleged  that  he  gave  notice  to  the  defendant  how  many  cloths  he  had  avt nrd, 
bought  for  him ;  to  which  it  was  an(\vered,  that  they  were  bought  ^"^  *^*  ^"<* 
for  the  defendant  himfelf,  and  he  may  take  notice  of  the  number  ^cM^'for'^' 
)¥ithout  any  notice  given  him ;  and  that  the  requeft  fet  forth,  for  the  drf-n- 
the  payment  implies  a  notice;  but  Roll  fiid,  that  the  requeft  doea J*"^'^  yW, 
OOt  pnply  a  notice,  a«d  that  fo  is  Twift's  cafe  j  and  bdidcs,  the  ^l^^,^^^ 
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^e  lo!.  **^'^^  ^i^^  not  to  ie  by  inMcatUny  hut  mfi  h  averred  ttriamlyi 
mA  ilieged  fed  adjornatur.  Sty«  53.  Mich.  23  Car.  B.  R.  Tanner  v.  Law 
•  Special  rt-  fence. 

^ocftofthe 

tol.  to  belaid  by  the  defeodant  aeeofdiog  to hU  promtie ;  and  that, after  Tcrd-d St  wii  fiio<vad9  diit 
the  fUtntiff  had  not  averred  he  hid  gWro  the  defendant  QOticc  how  many  pieces  he  bought  #pr  him  ; 
xdblved  that  aotice  \%  neceflary,  and  not  Tuppofed  by  the  fpecul  requeft  ^  for  the  defendant  cannot  tclt 
that  lb  much  ic  due  af  the  plnrndflTre^icsi  unlefs  he  had  notice  how  much  be  bought  for  him  j  and 
judgment  againft  the  plaintiff*. 

A1US.S.C.  51.  A.  covenanted  ufHrnruUr  U  B»  cofyhM  Umd  upm  repajf^ 
adjudged,  afSguifig  a  briochj  that  hi  did  notfurnnder  it  ittt9  the  handt  o/twB 
wuibrc-*^  /<«a»fi  0/  the  manor  is  not  fufficient ;  for  he  may  furrcnder  it  into 
^l9ed:n  the  hands  of  the  lord,  or  in  court,  and  the  furrenderinginto  the 
B.R.Pafcii.  hands  of  two  tenants  is  only  a  particular  waj^  Sty.  107.  Triji.  24 
?^"f  "*    Car.  B.  R.  Freeborn  v.  Purchafe. 

Simav.  thg 

bd^  Sm^0  ■■    And  Sty.  107.  citea  9  Car.  Sims  v.  Walker  accordingty. 

52.  L.  promifed  J.  the  plaintiff*,  to  enter  into  a  judgment  to  him 

for  Jo  much  money  as  H,  owed  the  plaintij^^  if  be  would  take  eonvnon 

hail  of  defendant  in  cafe  H./hould  die  bejore  Alich.    After  vardi6i  it 

vms  moved>  that  it  did  not  appear  that  the  plaintiff' gave  notice  to  the 

•       defendant  how  tnuch  was  due  from  //•    But  RoUtCb.  J*  ftid,  that 

notice  was  not  neceflary^  for  defendant,  at  the  time  of  the  afiiimp-' 

fit,  had  taken  upon  himfelf  to  know  it,  but  if  it  was  neceiTary,  he. 

might  have  gone  to  H.  to  tell  him,  and  fo  it  (hall  be  intendea  that 

he  both  knew  it  himfelf,  and  alfo  might  have  known  it  by  others ; 

and  Nicholas  a^d  Aflc  were  of  the  fame  opinion,  but  Jerman 

doubted  s  and  iudgment  pro  Quer'  Niiit    Sty.  184.  Mich*  1649. 

Johns  V.  Levifton. 

Vent.  6.         53*  A.  the  defendant  promifed  B.  the  plaintiff^  that  if  Jhe  mar^ 

cttea  s.  C.    ried  with  the  content  of  C.  he  would  fettle  Juch  a  farm  on  her  for  the 

^noticl'I^  advancement  of  ner  marriage.    B.  married,  and  for  not  fetding  the 

A.  promifed  farm  B.  and  her  baron  brought  ad^ion  lurcafe.     After  a  verdid^ 

B.  the  plain-  and  X300I.  damages,  it  was  moved  in  arreft,  that  the  plaintifts  had 
lirwmiw"  "^'  given  the  defendant  notice  of  the  confcnt  of  C.  but  where  one 
marry  M.  may  take  notice  as  well  as  the  other,  no  notice  need  be  alleged, 
the  defcn-  and  judgment  was  given  per  tot.  Cur.  for  the  plaintifi.  2  Sid.  i  X5t 
t^cct  ht     *  J6-  ^^^  ^^3^'  ^-  ^-  Sprat  V.  Agar. 

would  give 

B.  50 1.  in  aflfumpnt  for  the  50 1.  Exception  was  taken  becanfe  the  plaintiff  had  not  declared,  that  h« 
gave  the  defendant  notice  of  the  marriage  ;  but  the  Ch.  J.  faid  it  had  been  adjudged,  that  where  the 
plaintiff  is  upon  marriage  of  the  defendauc's  daughter  to  have  zo  1.  that  the  action  lici  without  notice^ 
|ind  be  thought  there  was  no  diffprcnce  as  to  this  between  a  daughter  and  this  caic  of  a  niece^  wiMfC- 
fottf  &t*    3i4«  36*  pi*  4*  Pafch.  13  Car.  »•  C.  B*  firoum  v.  Stephens. 

All.  9.  54.  The  defendant  took  the  plalntiiF's  fon  to  be  his  clerk,  and 

^^tiKt  cavexiMted  to  give  him  fo  much  for  every  quire  of  paper  he  JhcuU 
s!"p?dou  VJrite<^  and  for  non-payment  the  plaintiff  brought  bis  odXxoviywithout 
not  appear,  alleging  notice^  and  refolved  to  be  good  \  for  each  of  them  may  tako 
[  2o0  ]  notice  bow  many  quires  of  paper  are  written,  it  being  to  be  done  by 

a  third jerfon.    %  Sid,  115.  cites  it  as  the  oaJk  oi  Needier  v.  Kefs^ 

|;^ias  Gucft,] 
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si.  Debt  up&n  a  bond  of  200 1.  con£6oDoi  t$ p^ioo  L  on  im  9  j^^  ^,0,^ 
tOib  day  tf  yanuarj^  upoH  3  mmths  warning.    The  defendant  (apt)  u  mi 
pleaded^   toot  the  ftaintiff  bad  ^  [iMf]  givm  3  mmths  wanting.  >&theori« 
WiiHliunn  J.  laid^  that  although  it  had  been  to  pay  on  the  toth  g^'^*^ 
January  after  the  date  of  the  obIts;ation9  upon  diree  months  warn-  the  omimoii 
ing  by  the  obligee,  and  the  obhgee  omits  tbe  wamin||;9  yet  the  ^^^^  P"*^* 
money  ihall  not  be  loft,  and  that  To  it  had  been  refolved  m  the  time  g^g^I  s!c« 
of  RcU  Ch.  J.  and  that  the  other  ihall  be  bgund  to  pay  it  at  any  ftatesit/di« 
tiiree  months  warning.    Adiornatur.    Rayin.  6i»  Mich*  14  Car.  conditio 
%.  B.  R.  Lawfon  v.  Withcrington.  "^'^^"^ 

'  on  the  TCth 

Jffm»fi  tr  fhnimmhi  wanliig^  The  ijgffnrfwif  ^IcaM  Mo  iiotf,  becAiife  the  plaintir<li4  nbt 
give  duree  m^ntfat  varnlng  nest  after  the  fealing  the  oblifation*  The  court  <m  the  firft  motion  thougfit 
the  warning  ought  to  be  given  by  the  plaintiff,  becaufe  otherwifei  if  the  defendant  would  ne^er  giire 
waraingy  the  money  would  never  be  paid  y  et  adjomattir.  But  upon  its  being  moved  again  they  heM^ 
Aat  It  Ai&l  &e  taken  that  the.obKgor  is  to  pav  the  money  upon  tlii  xo0i  January  next,  he  giving  the 
plaintiff  three  months  warning  theiW }  Ibr  tne  woids  ihall  be  taken  ftrongeft  againft  the  obligor,  an4 
ordered  judgment  for  the  plaintiff  nifi*  ■  iKeb*  380*  pi.  86.  S.  C.  adjornatur.  J  bid.  415.  pt.  laa. 
S.  C.  a^ttdged  for  tbe  plaintiff  nifi.'-^—Lntw.  409.  Ptfch.  %  Jac.  a.  Terry  v.'Wade^  S*  P«  «nd  heK 
that  notice  ought  to  be  given  by  the  de&ndant. 

56.  In  covenant  to  make  0  kale  for  lives,  the  defendant  pleads^ 
that  none  efthe  lives  were  named  iy  the  plaintiff,  to  which  the  plain* 
dlF  demurred ;  and  per  Cur.  judgment  for  the  defendant,  and  that 
Ae  plaintiff  muft  name  thenu  3  Keb.  203.  pi.  60.  Trim  25  Car. 
2.  B.  R.  Twyford  V.  Buckley. 

57.  J?,  eiw^d  A.  30  /.  hy  bond.  C.  promifed  A.  that  if  he  would  de* 
liver  up  the  bond  he  would  pay  A.  the  36  /.  In  aflUmimt  A.  declared 
that  he  delivered  up  the  bond  to  B.  whereof  Q  the  defrndant  had  no^ 
iice,  but  had  not  paid  the  30 1.  A.  had  a  verdi^i,  and  the  C(*urt 
held,  I  ft,  that  delivery  muft  be  intended  to  the  obligor,  for  that  is 
properly  a  delivering  up,  and  delivering  up  muft  be  conftrued  the 
moft  efi^oal  delivery,  which  is  fuch,  as  diat  the  bond  may  be 
cancelled,  adiy.  There  needs  no  notice,  becaufe  the  defendant  G. 
knew  who  to  rejort  to,  and  the  difference  is,  where  a  perfin  is  named^ 
and  where  not.  2  Salic.  457.  pi.  2.  Pafch.  4  Ann.  B.  R.  Smith 
V.  Goff. 

58.  R.  agrees  to  deliver  to  the  plaintiff  C.  31  bags  of  hops  at  ton-- 
den,  en  or  before  the  '^ifl  of  October*  It  was  objeded  that  the  plain- 
tiff, to  allege  a  proper  breach  of  this  agreement,  ought  to  Jhew  at 
what  place  he  appointed  the  goods  to  be  delivered*,  fed  non  allocatur. 
Refolved,  ift.  That  where  a  fum  of  money  is  to  be  paid,  which  is 
zfum  in  grefs,  and  collateral  te  the  title  of  the  land,  the  feoffer  muft 
ijender  the  money  to  the  perfon  of  the  feoffee,  and  it  is  not  fufficient 
to  tender  it  upon  tbe  land.  Contra,  it  is  rfa  rent  that  ijfues  out  of 
land',  but  if  tbe  c^idition  of  a  band  or  feoffment  be  to  deUver  wheats 
sr  other  ponderous  things,  the  obligor  or  feoffor  is  not  bound  to  oairy 
the  fame  about,  and  feek  the  feoffee  or  obligee,  but  before  tbe  day 
be  muft  go  to  the  feoffee  or  obligee,  and  know  where  he  will  appoint  ta 
receive  it,  and  there  it  muft  be  delivered,  adly.  That  R.  ought 
here  to  have  gone  to  C.  and  to  have  ajked  him  where  he  would  have 
the  goads  delivered,  i.  e.  at  what  place  in  London  -and  as  C.  was  to 
oam^  the  place>  fo  R.  wai  to  tell  iha  time  when  he  wuU  deliver 

}(  4  ihem^ 


4  ^'So  CiwttJiddtt* 

ihemy  that  G.  midit  be  ready  to  receive  liiem ;  fe  dial  Mi  im  thi 
eleSfiott  of  the  puicey  and  tht  ptber  pfiht  time;  the  doing  the  thing 
lies  on  the  obligor^  but  he  is  excafed  where  the  goods  are  pondexv 
ous,  and  where  he  cannot  do  al]>  he  nuift  do  a$  much  as  hecatf ; 
the  obligee  has  agreed  to  do  nothing.  Three  things  are  refuijite^ 
jfiy  rtque/iing  a  place  for  the  delivery,  zdly^'  A  place  appointed. 
And  3^,  A  timei  becaiife  the  obligor  may  deliver  at  any  time* 
Judgment  for  the  plaimi£  Trin.  4  Geo.  B.  R.  Celwel)  v«  Sir 
Ralph  Ratcliff.  '        ' 


[  281  ]  (B.  d)     What  Thing  fliall  excufe  the  Pierformaticc 

of  the  Thing,  [Condition.] 
Where  he  that  is  to  have  the  Advantage  ought  to 

dothfirji  ASl, 
.  '  Where  before  Notice.  , 


•  Fol.  468 


1^  [l.  T  F  a  man  ajfuf^esi  to  me,  in  confideraiian  that  I  Wfll  fnter  into 

^  an  obligation  to  J,  $,  for  bis  debt^  tojave  me  barmlefs  frotp. 

)  .^Ufucb  obligations  in  which  I  fhall  enter  to  J^S.  for  his  debt  not  ex" 

feeding  500  /.     If  I  enter  into  an  phligapofi  to  J.  S.  under  500  L  be 

ought  to  fave  me  harmlefs  at  his  pari!,  without  any  notice  given  tp 

him  that  {*)  1  have  entered  into  an  ob]igiation,  becaufe  he  bath 

bound  himfelf  to  it.     Hill.  ;^  Ta.  B.  ]l^,  bety^een  Gfcrard fnd  Payne 

adjudged-l 

•^-S-C.  cited     j-2.  If  the  condition  be,  that  hejhallpayfornuchashejhallbe 

b-  ^^  Br.  found  in  arrear  before  fuch  auditor  as  the  obligee  Jha  11  ajftgn ;  when 

SOebt.  pi.      the  auditor  is  afligned,  he  ought  to  take  notice  at  his  peril  haw  much 

368.  f  169.)  he  is  found  in  airearages,  and  perform  it.  .  +  18  fi.A.  18.  zjL 

cites  S.  C.      ^  -      —  *  '         *^  ^   .      -  •  .    -r.     ,     .        f- 


■Br.   ^^  Reports,  13  Ja.  per  Coke.] 


Notice,  pi. 

73.  cites  S*  C.   ■         Roll.  Rep.  286.  in  pJ.2.  Hill.  13  Jac.  S.  P.  by  Haughton. 

J  Br.  Dette,  f^.  Sp  if  the  conditipn  be  tofland  to  the  award  of  J.  5.  Jie  ought 
?L!?p  to  take  notice  of  the  award  at  his  peril,  and  perform  it  1 18  £• 
-cc      4. 18.  I  H.  7.  15.  Contra,  7  H.  8.  Kellowey  I75.J 

Tit.  Arbi-  ....  , 

trcxnent,  (E.  a)pl:'T4.  CoUetv.  Padwell. 

[4.  If  the  condition  of  the  obligation  he  to  pay  th^  damages  that 

Jhall  be  recover ed  by  J*  S.  againfi  him  j  he  ought  to  take  noti^  ^f 

the  f urn  recovered  at  his  peril,  and  pay  it.     18  £.  4.  18.] 

fi-  P-  ^y  [5.  If  a  man  promifes  another  to  pay  him  fi  much  at  tht  marriage 

^^^^^^'  ^f/'J^f^»gfr^  he  ought  to  take  notice  of  the  marriage  at  his  pefiJ, 

cpSlfiu-n    without  notice  given.    My  Reports,  14  Ja.    Beres/ard  and  G^^d^ 

per  Cur.        roufcA  •  ' 

Roll.  Rep.         -^     "^ 

434.inS.C.— — See^A.  d)pl.  3.  4.  S.P.  ^ 

Jo.  449.  pi.  -     [6.  If  jt,  be  indited  in  a  leetfor  incroachment  upon  the  higbway, 

J tiJwV*  *^  **^^  ^  ^'^^>  ^^^  ^'  *'^  ^^i^  continues  the  incroachment^  and 
*  '  :    *  '    thereupon 


^hereupon  an  vrder  u  made  for  latj  that  B.  /hall  reform  the  incroach-  g**°^'"* 
ment  bf  a  day  upon  the  pain  of\os.  and  for  not  reforming  thereof  /A/ pj^'^'^l*^ 
/^•^of  the  leet  ^rzflt^i  an  aoion  di'dAt  for  the  40^.  and  declares \%^^s^x^x. 
thereupon  as  before ;  this  is  agood  declaration)  without  alleging  that  po»nt.-^ — 
B.  badnoUfe  of  the  order  tnadi  \  inalmuch  as  he  is  within  the  jurif-  Tit.^Nu^ns* 
diflion  of  the  leet,  he  ought  to  take  notice  thereof  at  his  peril.  (B)pi.4. 
Mich.  II  Car.  B.  R.  between  Lee  and  Boothby^  adjudged  per  Cu-  ^•^-  ^^"^^ 
fiam,  this  Mxlg  moved  in  arrcft  of  judgraf.ijt,    latratury  Tr.  j  i  ^tiw  d^[ 

Car.  Rot.  1002.]  not  appear. 

7.  Debt  upon  bond  conditioned  that  the  obligor  Jhould  make  an  A11.24  «< 
eftate  of  inheriianco  to  the  9bligee,<i  atfuch  a  day  and  place  \  the  de-  s.  c.  ati. 
fendant  pleaded  t^at  he  was  ready  at  the  day  andpkce^  &c.  to  make,  J^'^e'^^  ^^ 
an  eftate  of  inheritance^  &c.  .  The  plaintiff  demurred,  becaufe  de- [J^ P^f*"^'^> 
fendant  P  bad  not  fet  forth  that  he  gave  the.  plaintiff mtjce  what  ejlate  defcnoant 
be  wftfld  make\  and  Roll  Ch.  J.  held  the  {Aea  ill)  and  judgment  nifi)  o^s^^  to 

Ae.     Sty.  61.  Mich.  23  Car.  Brook  v.  Brook.  thTp^ai^tir 

notice  ^a; 
^e  would  majce  him  fuch  9  conveyance,  to  the  making  ^hereof  the  prsfenpft  of  the  plaintif)^'  was  ne- 
ceiTuy  \  but  if  the  condition  hjd  tieen  for  the  m.i Icing  a  fcoft'menc,  then  becaufe  a  djy  certain  was  aB« 
pointed,  the  plea  had  been  j(Ood  j  for  the  plaintiff  at  his  peril  ought  u  attend  at  the  day. 

8.  Debt  upon  bond  conditioned,  that  whereas  the  plaintiff  was  ^^^^  7*' 
bound  with  the  defendant  (wjio  was^aq  ejfcifeman)  that  he  JJ)^uki give  car!a!B.R. 
'a  true  account  in  the  Exchequer  for  fuch  monies  as  he  fhould  receive  the  s.  c. 
for  excife,&c.  that  the  defendant  Jhould  fave  him  harmtefs^  ice.  He*"**.*  *^ 
{^leaded  that  no  fuits,  pr^cefs,  &c,  were  againft  him  oil  Chat  bond,  fjTk^^r^^ 
and  fo  he  fayed  him  harmlefs.     The  plaintiff  replied,  that  a  fcire  vctaI  dmei, 

facias  was  h  ought  again  ft  him  put  of  the  Exchequer  upon  the  faid^^  ^<*«* 
'pond J  and  tha^  he  was  forced  to  retain  an  attorney,  and  paid  is.  for  rtcTjlt  re^ 
his  appeai:ance.     The  defendant  demurred)   becaufe  the  plaintifi'qutfite.-^ 
did  not  allege  that  he  gave  him  notice  of  the  fcire  facias  \  adjoma*  ^'^*  44«* 
tur.  Vent.  35.  Trin,  21  Car.  2.  B.  R.  King  v.  Atkins.  Siddi  ^f ' 

court  except 
Morton  held  that  particular  notice  was  not  re^tiifite,  becauie  the  defendant  took  it  upon  bimfeif  to 

wc^oit  the  plaintiff*. 

9.  LeHee  of  a  mill  covenanted  to  leave  the  milUfiants  as  good  as  ^^  -j^ 
when  he  entered,,  or  to  pay  the  difference  according  to  the  difcretion  of  "ft^^^,  ^^o.* 

^  the  parties  \uho  viewed  the  fame  at  the  firfl^  and  gave  a  bond  for  ?-C-  ad- 
performance  of  covenants.     In  debt  on  the  bond,  the  defendant  ^^^^\  .^*r.*. 
f  leaded  thaf  be  .left  %  flones  in  the  mill  at  the  end  of  the  leafe^  and  But'l^dMs 
that  the  perfons  who  viewed  thofe  which  were  there  when  he  entred  ef^hnation 
'  had  net  agreed  hnu  much  thofe  that  be  left  were  worfe  than  the  other,  *^JL*?  *** 
Upon  demurrer,  the  plaintiff  had  jiidgment;  (Treby  Ch.  J.  andSch  ^n. 
Powei  J.  being  only  prefent)  for  this  being  a  disjunctive  covenant,  fons  as  th< 
and  by'confeqlience  for  the  advantagje  of  the  defendant,  and  he  jJ^^lS? 
•having  undertaken  that  fuch  perfons  (hall  adjuft  the  value  who  were  ,  J:sKn4 
.firangers  to  the  agreement  •between  him  and  the  leflbr,^  he  muft  h.*  h«d  re- 
procure  them  to  do  it,  and  if  he  cannot,  he  muft  leave  as  good  **^**^*P' 
ftones  in  the  mill  as  thofe  were  when  he  entred.     Lutwi  688. 693.  thi"wouhi 
Trin.  9  W.  3.  Studholme  v.  Mandall.  have  ex. 

tyxi6i  the  " 
defej^dant,  becaufe  the  performance  of  the  coTenant  ia  rCfider'd  impoffiblt  by  ffae  a£k  of  the  obligee; 
Arg.  Aod  of  this  opinion  wa«  the  whole  coort* 

(C.d)  At 


4sB4.  CoMittion*  , 

Cro.C.<7i.  r^-  ^f  •  in  coft/ideration  of  jol  given  to  htm  hy  B,  affunies  i9 
pj.  *9.  Hill,  pay  20  /.  ivhenfucb  a  Jhip^  which  was  ready  to  go  from  D,  to  Ham^ 
15  Car.  burgh^  beyond  the  feas,  fiouldgofrom  />.  to  Hamburgh  and  return 
to"u  krc!*  '*  the  fame  flace^  (ciltcet  t©  D.  stfbrefaid ;  it  fecms  he  ought  to  psiy 
aod  though  the  lol.  upoti  thc  return  of  d)e  fhip,  without  any  notice  given  by 
it  was  ai-  thc  obKgce ;  for  he  bath  taken  upon  himfelf  to  pay  it  at  his  peril 
ihTd^n^  upon  the  return  of  it.  Contra,  H.  13  Car*.  B.  R.  between  £»/^ 
4ant  bftbeos  and  Hubbim^  adjudged  per  Curiam,  in  a  writ  of  error  upon  a  judg^ 
990^*'^  ment  in  the  Marfhalfea,  where  the  judgment  was  reverfed  for  not 
Ih^'sfa^B  aJ'cg»ng  no^ce  of  the  return. } 

foch  a  diy 

he  was  requoftid  he  had  not  paid^  y9t  it  wat  hrld  dearly,  that  the  declaration  was  inruflicieiit  (at  diia 
cauie  \  for  he  ought  to  haw  aUegedeitpiers  ooCJcei  and  (hiefuu  the  day  aod  place  of  fuch  notice  given  $ 
and  foi  this  and  mother  caufe  tfc  judgmcot  was  reverfed.  See  (A.  d)  pi.  11, 13.  and  the  BOtcg 

there.  ......       ^ . 

Sty,  17X.  [j.  If  J,  promifes  'B.  in  eomfderation  that  B,  wHl permit  A.  andC. 
Exception  '*  ^^^  ^  tavern  in  Sturbrtdgefair  during  the  fair  ^  to  pay  to  B.  jo  /. 
ofthd  want  fif"  the  ufe  of  the  taifem  ;  and  alfo  that  before  the  end  of  the  fair^  bt 
of  notice  Witt  pay  alljuch  money  as  B»  Jhail  dijburje  for  wine' and  beer  for  tte 
b*RoU*ch  y^'^  ^'  ^^^^'  during  the  fair  oforefaid^  to  be  expended  in  the  faid 
J.  and  that  tavem.  In  an  adion  upon  this  promife,  after  the  end  of  the  fair, 
tbepia'fotiflF  ff  th^. plaintiff  does  not  aver,  that  he  gave  notice  before  the  end  of 
"****dTur*'  ^^  ^^^^^  ^^^  much  he  had  difburfed  for  wine  and  beer  for  them  to 
ing  the  fair  I>e  there  expended,  this  is  not  good,  though  he  avers  how  much  he 
of  any  furo  dlfbuffed  for  it;  and  a  di-mand  thereof  after  the  fair  is  not  fujfficient^ 
r*"^-^  far  A.  could  not  know  bow  much  he  bad  aijburfed  without  nptife^  and 
(•)Fol47o.  ,j^i;^^  thereof  after  the  fair  is  not  fufficiem  (♦)  in  as  much  as  it  is  t9 
ofmoney^  be  paid  for  by  A.  during  the  fair,  Mich.  1649.  between  Harris 
due,  and  and  Gtbbo*fy  adjudged  iq  a  writ  of  error  upon  a  judgment  in  Cafn- 
^that  fo  the  bridge,  and  the  judgment  reverfed  accordingly.   Intratur.   P.  1649. 

neraly  and  ^ 

the  counfet  defiring  not  to  be  further  heard  in  it,  the  jddgment  wat  reyerfed* 

Sty.  195.  r+*  If  ^'  ^^^  -S.  agree  and  promife  to  marry  one  with  another^ 

S.  C.  ad-  ana  after  B,  the  man,  pramifss  A,  in  conjidcration  that  Jhe  will  difen- 

iw^O'U  gage  him  of  his  [aid  prcmife,  he  will  give  her  lOOO  /.     In  an  aftion 

nedapin.  ^7  A*  ^gamft  B.  for  th,c  1 000/.  MA  etvers,  thnt  Jhe  after  the  fame 

—Ibid,  day  txcneravit  ipfum  {^hxi^xc^^  did  dif engage  him)  of  his  faid  pro- 

303,  304.  niifc,  and  yet  he  hath  not  paid  the  xooo  1.  this  is  a  good  averment 

ihoken  to  ^^  ^^^  performance  of  the  .promife,  without  ailedging  any  mitce  given 

ag^uD,  but  to  B,  of  the  difengagement ;  for  it  ihall  be  intended,  prima  Bicte, 

the  court  that  this  difengagement  was  niade  to  B.  himfclf,  atid  not  in  the 

1^  and  »t>f^nce  of  B.  for  it  (hall  he  a  full  difengagement  made  to  the  perfon 

wmid  ad-  of  B.  fo  that  he  fbould  have  his  liberty  to  marry  any  other.   Mich, 

^'w^     ■  1651.  between  Baker  and  Smith ;  adjudged  per  Curiam,  this  being 

cod  ofthe  J^o^'cd  in  arreft  of  judgment.     Intratur.] 

,carefol.29<. 

fays  that  upon  its  being  argued  again  the  next  term,  judgment  was  then  given  for  the  plaintiff,  fof  the 
^aion  meod^fied  in  RoU.t  ■      ■    Rayia.  4:0, 401.  Arf»  dtes,  S.  C.  as  a^ndgjcd  accurdi^tgly* 

[5-  [So] 


»  Connittort.  2&^ 

[5.  [So]  if  A.  promifis  B.  (a  luoman)  that  iffl>e  xvill  latoi  her  8ty.  a6s. 
father*  s  houft^  and  come  to  his  houfe^  that  he  will  marry  her  \  in  an^^^^'''^V* 
a£iion  by  B.  againft  A.  upon  this  promife,  \ijhe  avers^  thatjbe  hath  gnm^'.  cl 
left  the  houfe  rf  her  father^  and  come  to  the  houfe  of  A.  and  there  oh-  and  Roll 
iulit  to  marry  hintj  aiid  yet  the  faid  A.  did  not  m^ry  her  5  this  is  a  Sf'iJ  f ^"^ 
good  averment  tiiat  B.  h^d^ notice  thereof;  for  by  the  obtulit  tOopiVion^ 
marry  the  defendant,  is  intended^  that  (he  obtulit  herfelf  to  the  per-  but  adjor- 
(on  oi  the  defendant  himfelf,  in  as  much  as  this  is  a  perfonal  a£t  to  ??-^?'^'""~^ 
be  done  between  them.     Tr.  1651.  adjudged  per  Curiam,  s.'c. */<?-' 

after  a  verdict  for  the  plaintiff.]  judged  for   ' 

the  plaintiilC 
•  ■         Sec  (A.  d)  pU'3.  and  ibid.  pi.  14.  aad  the  notes  then. 

6.  Debt  upon  obligation  by  J.  B.  againft  J.  C.  idio  faid,  that  the 
obligation  is  indorfed,  that  if  F.  makes  ejiate  tail  to  G.  before  Mi» 
chaielmasy  that  then,  5rc«  notice  Jhall  be  given  to  him  who  takes  the' 
e/late  hecaufe  he  is  a  ftranjger  to  the  condition ;  by  which  be  pleaded 
accoidingly.     Br.  Conditions,  pi.  140.  cites  a  £.  4*  2. 

7.  If  a  man  be'bound  to  infeofffuch  a  man  as  the  obligee  Jhall  name^  ibid.  c?tet 
Acre  if  the  obligee  names  him  to  a  Jlranger  it  is  void;  for  he  (hallHH.  S.ae* 
do  it  to  the  obligor  who  is  party.  •  Br.  Conditions,  pi,  150.  cites  8  ^ordingiy. 
E.  4.  12,  13. 

8.  Condition  to  repair  a  houf^  by  lejfee  within  fix  months  after  y^^  gg^^ 
notice  \  lefTee  affigns  part  of  his  term,  AHignee  of  the  reverfion  gives  i>\.  932.  * 
notice  to  an  under  Uffie  then  in  pojpijfion  of  tbe  houfe.     This  condition  Swclnam  v. 
is  merely  collateral  to  the  land,  and  perfonal,  fo  notice  16  not  of^jj^j^i^' 
neceffity  to  be  given  at  the  houfe,  but  ought  to  be  made  to  the  that  where 
•perfon  of  the  lefTee  who  has  the  grand  intercft.     Yelv.  36.  ad- 1^** »» «» 
judged,  Pafch.  i  Jac.  B-  R-  Svveton  v.  Cufhe.  I^^^vt 

be  to  the 
pcrfoD  of  the  ledee,  and  need  not  be  at  the  place,  and  the  time  when  'S  to  be  underftood  when  the 
lefTee  continues  the  eftate  ;  for  in  cafe  he  alliens  it  to  ano:he:,  it  Hiall  not  be  to  th:;  perfon  of  the  if- 
6gnee.— Cro.  J.  ^.  pi.  ii.  Swotmin  v.  Cu(he,'S.  C.  adjudged.— ——Ow.   114.  Streetman  t« 
Everflcy,  3.  C.  adjudged.  Bfowtii.  135,  Stietion  v.  Cu^  S.  C  adjudged^  but  feaas  te  be  only 

a  tranflation  of  Ydv. 

.  g.  Leafe  rendring  rent  per  annum  fuandocuntpiey  the  lejfor  Jhall  cro.  j.  5, 
demand  it ;  if  leiTor  comes  to  demand  it  before  the  end  ofthe  year  10.  s.  c.  Os 
his  demand  on  the  land  is  not  gc  ckI  unlefs  the  leffee  be  there  ^'  **•  ^ 
alfo;  for  the  time  being  uncertain  wh^n  the  leflTor  will  demand  it,  and  thai* 
he  ought  to  give  notice  tp  the  leffee  '^f  the  time ;  but  if  leffor  ftay  the  Jeflbr'i 
till  the  end  of  the  year,  notice  is  not  neceffary ;  per  Popham,  quod  ""^"i  5°  '* 
fuit  conceffum.    Yelv.  37.  Pafch.  1  Jac.  B  R.  in  cafe  of  Sweton  fJIf^^'"^^ 

v.   Cu(he.  fuchaday 

he  will  be 
uf  on  the  (and  and  demand  hie  rent ;  and  then  if  the  leflte  be  not  there  to  pay  it.  upon  his  dcraaad,  th» 
leafe  is  forfeited. 

r  2«6  ] 

10.  An  fjlate  was  limitei  by  ufe  t9  J.  F,  by  dee^  after  hirfa*  »  Brownl. 
therms  death  (he  being  heir  at  laui  tp  this  ufe)  and  tiiere  was  a  ^^^^*  j!|^jj*^ 
provijo^  that  if  the  faid  J,  F.  Jhould  not  Juffer  hii  father* s  executors  ^^^^  s.C 
quietly  to  take  away  the  goods  and  chattels  of  his  faid  father^  which  adjudged. 
Jhould  then  be  in  the  houfe^  then  the  faid  ujss  limited  0  the  faid  J.  F.       ^•'*'* 


20?,  ZOli 


Jhould  ceafe  and  be  void.     It  was  refolvccl,  that  J.  J:\  the  fon  being  s.c.  cited 

T  a  Ihanjicr  by  Rami- 


2S6  C(UlBiliOlU 

f^j  u    <^  Granger  to  tlje  feoffitgnt,  thoa^  he  hsld  difturbed  tTie  execatdrs 
Kfoived  ac  contrary  to  cbe  words  oiFche  provifo,  jret  he  ihall  not  We  his  eihtef 
c«^ii^s*yi   without  notice  given  him  of  the  provifo  and  his  firtber's  wiff.     S. 
J^***{^-     Rep.  89.  b.  91.  a-  Mich.  7  Jac*  Fraunces's  cafe. 
H  Je  Ch.  J. 

M  iaid  that  thtit  wmM  havli  been  no  ttced  of  notict  if  he  had  not  been  hetn*  ■■  ■  8. C.  cited  Mod* 
S6  A;  E7.  ■  ■  Rtym.  237.  S.  C.  cited  per  C«r.  ■  ■»  S.  C,  cited  Arg.  3  Mod.  ?k  ■  1  S«  C. 
cited  X  Show*  3I6,  J17.  Aif.  '  S.  C.  cited  Skmn.  u6.  tx8.  ■  S.  C.  cited  as  agreed  by 

Bndgman  Ch.  J«  in  delivering  the  optnlon  df  the  court.    Cart.  171..  S.C.  cited  Lutw..Si;. 

and  agreed  by  the  whole  court  of  C.  B.  Trin.  8  W.  3.  ib  cafiK  of  Whalley  v.  Read,  tbnt  this  cafe  tv 
food  lawv  and  a  good  point  a^odged  then  accaidj«gly. 

11.  In  debt  upon  a  bond  of  200I.  conditioned  to  pay  100 /•  /# 
the  plaintijf  on  his  marria^e^y  i  Azknioxit  pkadedm  bar,  that  he 
bad  no  notice  given  him  of  his  marriage-'day.  Coke  and  the  whole 
court  agreed  herein,  that  no  notice  of  the  marriage-day  was  hei;e 
to  be  given)  but  that  at  his  peril  he  ought  to  take  notice  of  it ;  and 
judgment  was  given  for  the  plaintiff.  2  Bulft.  254,  255.  Mich.. 
12  Jac.  Sdby  v.  Wilkinfon. 

12.  Leflee  for  years  was  bound  in  a  bond  to  deliver  Mffeffion  of  a 
houfe  toUffoty  his  heirs  andajjignsy  upon  demand  at  the  end  of  the 
term.  Tne  leflbr  bargained  and  fold  the  rtverfielk  to  A.  and  B.  by 
deed  inrolled.  At  the  end  of  the  .term  B.  demanded  deSvery  of  die 
pofleiilon.  The  leflee  refufed,  pretending  that  he  had  no  notice  of 
the  bargain  and  iale.  It  was  adjudeed,  that  the  bond  was  forfeited. 
Godb.  272.  Pafch.  16  Jac.  B.  R.  Ingin  v.  Payne.  • 

All.  at.  13.  1  he  defendant  promifed,  that  if  the  plaintiff  would  forbear 

s.C.  the  Jj^ij  jffif  againjl  one  B.  who  had  ajfaulted  and  beaten  bsmy  that  he 
for  Slhaf '  tt^dff/i  pay-  the  plaintiff  as  much  as  be  was  damnified  by  the  faid  af- 
he  wtm^ua- fault  \  it  was  moved  after  ve]*di^  diat  the  plaintiff  did  not  fet  forth 
Dified  by  that  he  gave  the  defendant  any  notice  what  damages  he  had  fuf- 
i«tterT*-oK  tained  by  the  battery;  but  the  court  held,  that  as  to  the  notice  of 
wh')ch.the  *  what  damages  the  plaintiff  had  fuftained,  the  requeft  to  perform 
defendant,  the  affuoiplit  implies  that  fiif&ciendy,  and  gave  judgment  for  the 
flJ^hfti^  pUintiff.    Sty.  57.  Mich.  23  Car.  Finer  v.  Jeffery. 

and  place 

requeftedf  had  not  pajd,  iuid  adjudged  for  the  plaintiff,  tho*  he  had  not  gtvrn  notice  to  the  defendant 
b  }W  much  he  was  damnified  \  fat  the  defendant  taok  opon  htm  to  pay  the  damage  fu^tained^  which 
when  the  plaintifi'afceruiot  to  him,  the  defendant  at  hU  peril  muft  pay  him  on  rc^ucft,  if  in  troth  he 
was  fi>  mvch  damniftcd. 

flkinn.  115.  14.  J,  F.  feifed  in  fee,  bad  ijfue  K.  bis  only  daughter^  and  fet* 
ti'aJv'Fitf.  ''^^  ^'^  ^^^^^  "f^^  trujieesy  and  their  heirs  to  the  ufe  ofLimfelffor 
g^rard,  S.C.  Hfi-i  ^*^^  ^fter  to  K.  in  tally  provided  Jhe  married  with  the  confent  of 
arjsuedfcd  the  trujieesy  or  the  major  part  of  tbem^  &c.  but  if  not^  then  thefaut 
^jiibM^-''  ^^^^^fi^^  raife  a  portion  out  0/  the  faid  lands  for  her  matnte* 
^\,%/^J^l  nanccy  remainder  over  to  Latitia  (his  fsfter)  in  tally  ice.  The 
adjudged  ac-  daughter  K.  being  then  but  2  years  of  age,  had  notice  of  this  fettle^ 
cordinay  jjj^f^^  gf  i^  years  oldy  but  not  by  the  direkion  of  the  trujiees  \  and  at 
/ud-ment  the  age  of  1 8  years  (he  married,  &c.  without  the  confent  of  the 
In  iWi jfid  truftees,  or  the  major  part  of  them.  It  was  argued  that  the  eftate 
uai  aflifm-  ^^\  ^^  j^^  ^^s  determined,  and  that  notice  was  not  ncccflarr  to  be 
•fshow.  K'^^"  ^^^^  becaufc  her  father  had  not  orderM  it  in  his  fettlemcnt, 
i<5'P-iS^-  ^n^  ^'^'^  ^^  m^ht  diipofe  of  his  eihte  as  be  plcafed  j  and  having: 

^  made 


male  particulir  Umits^ns  ^f  it,  there  is  no  room  now  fcr  the  law  Maijowae 
to  interpofe,  to  (apply  the  defed  of  notice  in  the  deed;  that »  K* !;  ^'^!a  ^ 

took  notice  what  eftate  (he  has  in  the  land,  fo  as  to  purfiie  *  a  pro*  ^^^ 

per  remedy  to  recover  it,  jib  (he  ought  to  take  notice  of  the  limita*  Like  poinc 
tions  in  thefettlemcnt,  and  has  the  (ame  means  to  acquaint  herfelf »" *«:  ^^^^ 
with  the  one  as  with  the  other^  and  the  (ame  itkewife  as  her  aunt  ^^  Fry»  "* 
had  to  know  the  remainder.    But  in  Eaftcr  term  following  it  was  per  Curbm. 
adjudg'd  that  the  eftate  tail  was  not  determined  for  want  of  notice,  ^'^-  »»• 
according'  to  the  refolution  in  Frances's  cafe.     3  Mod.  28  tq  35.  qL'i.Kk. 
Mich.  35  Car.  2«  B.  R.  Malloon  v.  Fitzgerald, 

(E.  d)  What  collateral  TAtng  flxall  be  faid  a  SattT^  ^  nu 

Jaawn.  utam. 

Ti.  Y  F  the  condition  of  an  okB^ation  be  to  pay  10  L  at  a  day  \  if  •6nma% 
'■'  at  tbi  day  of  Payment  be  enters  into  another  obligation  to  the  '^u  S.  C. 
fame  obligee  for  the  fame  fum  as  the  (irft  was,  and  this  with  afurety^  a4i*»^'<>  P* 
which  was  more  than  was  done  in,  the  other,  yet  this  Is  not  any  |^J^  ^1^*1^^ 
dilcharge  of  the  firft  obligation,  becaufe  //  //  but  a  thing  in  a£lion^  \%  naughty 
and  no  prefent  fatisfa^on;  and  this  was  adjudged  twice  in  binco.  ^^»acchof< 
jUich.  I3ja.  upon  demurrer,  and  there  other  judgments  cited  ac- ^"„*^{.**^  ^ 
cocdingly,  quod  vide,  Tr.  13  Ja.  B.  between  *  Sawes  (and  Birch  fattsfaaion 
adjudged.    Hobart*s  Reports  94,  between  f  Lovelace  and  Arthur^  ^^J"  »fto^f 
adjudged  upon  demurrer.]  .  l^SonTbut 

thit  beiof 
^•ne  by  a  ftranfir  it  by  no  flwatts  good.  f  HoH.  9S.  66*  pL  77.  Mich*  6  Jac.  LoveUce 

r.  Cocket,  S.  C.  adjuigrd^  for  it  was  heM  no  wBteaX  and  preTcnc  fKiafa^ion  as  it  ought  to  be«  ■  ■  i 
Brownl.'47.  S.  C.  ao4  adjudgM  ;  ftir  one  bond  cannot  overthrow  another*  S.  C.  cited  per  Cur. 

ai  adjvdged  not  a  good  dilcharge ;  fof  the  obligee  was  in  no  better  condition  than  he  was  before.  ■  >■ 
Litt.  Rep«  52«  Mich.  3  Car*  C.  B*  Ene't  cafe,  h.'F,  adjudged ;  and  U  was  faid  to  have  been  divers 
times  fo  adjudged  ^  and  flotton  J*  faid  one  reafon  wai,  becauie  a  chofe  en  ailioii  cannot  be  a  fatis^'ac* 
tiea*  ■  Cro.  C.  S5.  pi.  9.  Anon,  itzms  to  be  S.  C*  and  ruled  accordingly.         Ibid,  S6.  in  pi.  9. 

S.  F.  cited  to  have  been  ruled  by  the  court  to  be  no  good  plea*  Trio.  41  hits.  Rot.  1409.  Maynard 
V.  Crick.  ■  Cro,  £.716*  pL  40*  Mich*  4t  Elic.  C.  B.  Mknhood  v.  Crick,  S.  C.  adyudg'd  ac- 
cordingly.-""-—.—So  where  a  ftranger  joinM  with  the  obligor  in  the  xd  bond.  It  was  adjudged  for  the 
flaintilf  J  ibr  one  deed  cannot  determine  a  duty  upon  aootber  deed.  Cro.  £•  yiy.  pL  6l*  MUh.41 
ilia.  C.  B.  Norwood  v.  Grype* 

Debt  mpfin  a  hand  of  icoi*  The  dt(cndAnt  tItaJid  tbut  he  delivered  up  t9  the  fUiatifa  hptid^ 
nobere'tB  tb*  plaintiff  was  hound  t»  bim^  •ufbicb  be  aeceftid  in  Jat'nfa8l«n  of  tbefaid  band*  Rdblved 
^r  Cur.  this  is  a  good  plesi  for  although  the  giving  ot  one  boni  is  not  a  good  fatisfa^ion  for  another^ 
yet  this  u  tantamount  to  4  payment  when  the  defendant  difchargcd  fuch  a  debt  doe  to  him  from  tha 
f  lajobft*;  and  fo  ditiers  from  tbe  caiie  of  Hob.  dt^  iec.  Fredn.  Rep.  532, 533.  pi.  7 19.  Mich.  idSo. 
Aiarihaii  v.  Jcnnilon* 

[2«  If  a  man  be  bound  imo  /•  in  afiatuu^  and  he  makes  em  obli* 
gation  to  him  for  itj  and  he  accepts  ity  this  is  not  any  fatisfaftion, 
becaufe  the  (tatute  is  of  greater  advanuge  than  the  obligation.    12 

a.  4. 23.  b.j 

[3.  If  the  condition  of  an  obligation  be  top^^  25  /.  at  Mehael^  n«bt  opon 
maSf  and  the  obligor  leafes  land  to  the  obligee^  requiring  39  L  rent  (tt  an  obCga* 
thefaidfeaJlofSt.  Michael  \  and  after^  before  the  faid  day  ffpay-  ^l^^l^^^ 
me^ity  concordat^rff  (^  agreatum  fuity  thai  the  faid  obtigeey  being  tjie  tJ,".  '//^J^ 
ittCee^  Jhould  r  it  gin  25/.  of  the  f 4  id  reuty  in  fatisfaiiion  of  the  faid  deftniant 
obligationy  and fqr  the  refidue  of'the.rcnr*  tx^xbeft)ouU  remain  ^«- ^•'*'"  V '*' 


^7 


Condition. 


fwrt  Wb'tt-  fwerabk  to  fbe  obligor^  and  after  at  the  faid  dl^y,  beCaufe  of  fte 
fentide  the  {^id  agreement,  the  obligor  does  not  pay  the  (aid  25 1.  This  ob*** 
^^^^*onbe  '^E^^^'^  i^  forfeited9  for  this  agreement  cannot  be  any  difchai^  of 
mUe/D,  the  obligation,  in  as  much  as  the  rent  at  the  time  of  the  *  agree- 
Habcnd,&c.  mcnt  made  was  not  due.  M«  41^  42  £L  B.  R.  between  Harring-^ . 
w/itt    '*"  ^^  Andrews^  adjudged.] 

then,  ice. 

^ndfaid  that  hefor*  WhitJentUt  the  defendant  leafed  t«  the  plaintiff  ibe  mill  feer  term  •f  tO  ytatSf  remi* 
riarfucb  rent  per  annum,  Sec.  and  that  the  plaintiff  Jbomtd  retain  in  bis  bandj  of  the  rent  ^obicb  fbomld 
amount  to  6  /•  and  per  Needham  this  i«  good,  though  the  rent  and  farm  were  not  in  efle  at  the  time  ' 
of  the  oUigation  made,  but  the  leafe  wa^  made  alter  ;  bat  Laioon  contra,-  and  that  the  retainer  of  the^ 
rent  till  the  6 1.  be  pai^d,  is  as  good  as  payment  of  the  rent  or  grant  to  the  plaintiff  of  the  rent  till  6 1. 
be  paid ;  et  adjomatur.    Br.  Conditions,  pU  8i.  cites  ^7  H.  6. 26. 

•[288] 

•  Cx«.C.68.  [4-  If  the  condition  of  an  ebligaticn  be  U  pay  laL  at  a  idj^ 
InV*  7'  which  is  not  f  aid  at  the  day^  but  afttr  the  day  the  obligee  ^ccepts  a 
cites  Mich.  Jlafute  Jiaple  from  the  obligor  for  the  fame  debty  in  full fatisfa^io  nof 
3172!  ^  ^^^  obligation,  yet  this  is  not  any  (atisfa£tion ;  for  though  the  ftaiut« 
Branthwaitebe  a  matter  of  record,  and  higher  than  the  obligation,  yet  the  ob-  ^ 
^L^^^^  ligation  remains  in  force,  and  the  obligee  bath  bis  el^Siion  to  fue  the 
CTV^  one  (*)  or  the  other.  Braithaifs  cafe,  cited  in  Co.  6.  Higgen's 
^^^^.^^J,^  cafo,  44.  b,  adjudged.] 

lis,  S.  P.  -^ . 

nnd  Teems  to  be  S.  C,  ■  6  Rep.  45.  b.  the  coart  held  the  cafe  of  Branthwaite  v.  Cornwallis  to  be 
|;ood  law ;  for  a  ftatutb  ftaple,  or  an  obligation  in  nature  thereof,  is  only  an  obligation  recorded,  and 
one  obligation,  be  it  ot  record,  or  not  of  record,  cannot  merge  another  obligation  j  belides  an  obliga- 
tion and  an  obligation  in  nature  of  a  ftatute  ftaple  are  2  difUnd  liens  made  by  aflent  of  parties,  with- 
out procefs  of  law,  whereof  the  one  has  no  dcpendance  on  the  other  ^  but  in  a&ion  on  an  obligation, 
the  fuit  is  founded  on  the  obligation,  and  the  plaintiff  has  judgment  to  recover  the  debt  due  by  thdl 
obligation,  fo  that  by  judicial  proceedings  and  a^  in  law,  die  debt  due  by  the  obligation  is  changed 
inco  a  matter  of  record,  and  judgment  in  court  of  record  is  more  high  than  a  ftatute  iHple,  merchant 
or  any  recognizance,  confeilcd  by  affent  of  the  parties  without  judicial  proceeding, 
bee  Tic.  Audita  Querela  (F)  pi.  x  5.     Lutterford  ▼.  Le  Mayre,  and  the  notes  there. 

S.C.  cited  [5*  ^^  ^^  condition  of  an  obligation  be  to  pay  lOO  marks  at  a 
Cro.l.697.  day^  and  at  the  day  the  obligor  and  obligee  account  together  at  another 
in  pi.  8.  placcy  and  becaufe  the  obligee  owes  to  the  obligor  20  /.  by  another  con^ 
&^*2*Eli«.  '^^^»  '^'  obligee  allows  the  20  /.  inpayment  of  the  ico  marks  ;  this 
B.  R.  and'  IS  a  good  fatisfaflion  of  the  condition,  for  this  is  all  one  as  if  the 
agreed  to  be  obligor  had  paid  the  obligee,  and  he  had  repaid  him.  I2  R.  2. 
biciufrthc  ^^^^*  ^43*    '^^'^  '*  *  payment  by  way  of  retainer.] 

agreement 

to  rcta.n  is  as  a  payment,  and  therefore  the  obligation  is  difcharged.  Co.  Litt*  212.  b«  213.  »« 

;i.  P.  accordingly. 

Cro.C.  195.  [6.  If  the  obligee  andobligor,  before  the  day  ofpaymeat  efitit  mo-* 
P*'  3 .  -»-  ncy  to  be  paid  by  the  condition,  agree  together  that  the  obligor Jhall 
A  ewjff-  do Jrjeral  particular  tbingSy  as  amongft  other  thmgs,  to  ajjign  his 
worth,S. C.  intfie/l  in  the  farm  tf  the  cufioms  of  French  wines,  and  he  pleads 

Sirumtiff  *^'^^  ^^^  ^'^  ^^'  '"  particular,  Jhewtng  how,  and  it  appears  to  tbr* 
t  ep  am  i  .  ^^^^^  ^^^^  ^^  ^^^^^  ^^^  ^^  ^^^  aj/ign  his  intereft  in  thejaid  ctt/iems^ 

they  being  in  covenant  only;  though  the  obligee  had  enjoy* djjjem  ac^ 
cordtvgly,  yet  this  is  not  any  diicharge  of  the  obligation,  in  as  much 
as  tliis  is  like  an  accord,  fo  that  all  ought  to  be  performed,  other* 
wife  it  is  not  good,  becaufe  the  obligee  hath  not  any  remedy  for  that 
wii^h  is  mt  performed.  Trin.  6  Car.  B.  R,  between  Simons  and 
Ahv.Ujlon  adjtldged,  this  being  moved  in  arreft  of  judgment.] 

7,  Before 


^.  Bcibretfaeday  ofpayment,  obligee  agriees  to  accept  4  debt 
iiu€  by  obligee  t9  ohligoTy  in  fatisfa^on  of  the  fum  payable  by  the 
condition.  Mo,  573.  in  pL  787.  Hi}l.  44  Eliz.  cites  I2  K«  a. 
Fitzh.  Barr.  243.  which  was  agreed  to  by  the  court. 

8.  If  a  man  by  deed  acincwbdges  himfy!'  to  he  fatisfied^  tiiis  is  a  Dal.  49,  pi* 
good  *  bar  without  receiving  any  thing.  Aft  36  H»  6.  3^.  In  debt  13*  .Anno 
Upon  a  bond  for  10  /.  the  defendant  pleads  that  F.  was  bound  with  ^j*|*w'^* 
hioH  and  that  jrfabtiff  had  made  an  acquittance  to  F.  bearing  date  dtess.c!** 
before  the  obligation^  and  delivered  afterwards^  by  which  acquittance  ♦  [  aSo  ] 
be  acknowledged  die  receipt  of  20  s^  in  full  fatisfadlion  of  the  10 1. 

fRep.  ii7»  b.  b  Pinnel's  cafe,  the  reporter  in  a  nota  cites  36  H. 
.  Tit.  Barre)  37. 

9.  In  annuity  of  loh  the  defendant  pleaded  that  the  plaintiff prO"  ^'-  C««2* 
mfed  him  that  if  be  pay  him  annually  at  Eafter  %o  s.  that  the  an-^  ^^!i<^ 
nuity  Jhould  be  voidy  and  faid  that  he  paid  it  except  at  Eajlet  lofty  s.c.— . 
and  that  then  he  leafed  to  the  plaintiff  the  vefture  of  an  acre  of  land  ^".^  Br.  An- 

fer  the  20  s-  and  a  good  plea,  per  Curiam.    Brooke  fays  it  feems  ""cites  19 
that  the  promife  was  in  writing.    Br.  Annuity,  pL  54.  cites  1 1  H.  h.  s.  9.  e 
7*  20.  and  fays  it  is  there  agreed  that  tho*  an  annuity  be  charged  contra, 
on  land,  yet  another  thing  in  recompence  fuffices.  dibTfOT  aij* 

rearaget  of 


year-book  lays  the  plea  was  only  matter  in  lurmife. 


ro.  In  debt  upon  an  obligation,  the  defendant  pleaded  in  bar,  that 
it  was  indorfed  upon  condition  to  make  account  before  ASchaebnasy 
Itc.  and  that  the  plaintiff  before  the  day  had  accepted  of  a  leafe  at 
will  of  a  houfe  and  200  acres  of  landj  in  fatisfaffion  of  all  accounts^ 
&c.  judgment,  &c.  The  plamtifF  demurred,  and  it  was  adjudged 
no  bar ;  for  where  a  condition  is  collateral,  the  acceptance  of  an- 
i)ther  thing  is  no  bar ;  contrary,  where  the  condition  is  to  pay  mo^ 
aey.    D.  i.  pi.  i,  2,  &  3.  Pafch.  4  H.  8.  Anon. 

11.  If  ^.  and  B.  contract  with  C.  for  corn,  and  at  the  price  of 
100 1.  and  after  C.  takes  bond  from  A.  only  for  the  money^  now  is  B. 
difcharged  of  the  debt,  becaufe  B.  ftood  charged  only  by  the  con- 
tszJ^  which  is  cxtinguilhed  by  the  laid  fpcciality.    Went.  Off.  Ex« 

12.  In  debt  on  bond  of  150 1.  the  defendant  faid  he  was  poffeffed 
rf  3  writings,  viz.  a  releafe  by  one  F.  of  all  his  ri^ht  in  fuch  lands 
to  perfons,  &c.  and  that  he  delivered  all  thofe  writwgr  to  the  plains 
tiff  in  full  fatisfaaion  of  the  faid  debt,  and  that  he  accepted  it. 
Manwood  held  the  plea  ill  for  want  of  alleging  a  value,  as  if  he  had 
faid  that  he  had  given  him  a  rufli  or  a  feather  it  would  not  be  good, 
becaufe  of  no  value  \  befides  perhaps  the  plaintiff  may  take  iflue  on 
the  value ;  whereupon  the  counfel  for  the  plaintiff  faid  he  would 
put  in  a  value.    Dal.  105.  pi.  5 « •  Anno  15  Eliz.    Temple  v.  At- 

kinfdn.  -  ,  ,. .  »         ^ 

13.  In  debt  on  bond  for  300 1.  the  condition  was,  that  aftran-^ 
nrfhouU  make  a  good  eftate  to  the  plaintiff  and  his  heirs  of  lands  in^ 
E.  in  the  county  of  N.    The  defendant  pleaded  thai  the  platntiff 
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had  acctpiid  a  juJIgmint  with  certain  covenants  therein  oontatned,  in 
full  fadsfafiion  for  the  300 1.  and  a(^udged  per  tot  Cur.  to  be  no 
plea.  D.  I.  a.  Marg.  pi.  i.  cites  Jmch.  27  &  28  £liz.  B. R.  Dod 
V.  Alphin. 

14.  If  z  feoffment  in  fee  he  m^dt^  on  condition  to  pay  icoh  on 
fuch  a  day^  and  at  the  day  the  feoffees  mate  an  obligation  to  feoffor 
for  payment  of  it,  the  lame  is  no  performance  of  the  condition ;  per 
Anderfon  Ch.  J.  Le.  1 12.  pi.  153.  Pafch.  30  £liz.  C.  B.  in  cafe  of 
Stamp  V.  Hutchins. 
C    Z.  46.       ^5*  ^^^^  "P^'^  obligation  dated  29  April  23  EIi2<  conditioned  t^ 
pLa. Pafch. poy  10  L  at  St^  Thomases  day  next  at  the  church  porch  ofN.    TTie 
a8  Eli*.       defendant  pleaded^  that  before  the  faiifeajl  the  plaintiff  agreed^  that 
A^1cT°*  i^*'  would  provide  for  him  6  /.  and  pay  it  at  his  houfe  in  N.  the  iSib 
mcnt'was     of  December  next j, and  promtje  to  pay  the  other  j^Lat  Midfummer  day 
mk^thcfortfcllfffxjing^  he  would accei'    '"■  '       -•'■'^' 
'^ment^to  *"^  defendant  pleaded  pa 
acce^tdJc    tiff  accepted  his  ♦  promil 
money  after  opinion  of  the  juftices,  that  it  was  no  good  plea  to  avoid  an  obli- 
the  day  of    g^jjon  upon  fuch  naked  matter,  and  gave  judgment  for  the  plain* 
xKn.  tiff.    Crp.  E.  304.  pL  I.  Mich.  35  &  36  Eliz.  B.  R.  Balfton  v. 
eant  pjeadcd  Baxter. 

acceptance 

after  the  day,  but  held  the  plea  not  good. 
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16.  Debt  on  bond  of  14 1.  for  payment  of  7 1.  Defendant  pleads 
payment  at  the  day ;  it  was  found  the  defendant  paid  50  s.  in  part^ 
and  that  defendant  then  delivered  bats  to  the  plaintijfto  the  value  of 
the  refidue,  which  he  accepted.  Adjudged  againft  the  defendant, 
for  this  is  no  payment,  but  he  might  have  pleaded  fpecially  this 
matter,  and  then  the  acceptance  of  the  plaintiff  had  been  a  bar. 
Cro.  E.  309.  pi.  17.  Mich.  35  &  36  Eliz.  B.R.  Thimblethorp  v. 
Hunt. 

17.  Condition  of  a  bond  was,  that  if  A,  appear  before  the  plains 
tiff  at  the  commijfarfs  court  at  Oxford^  futh  a  day^  that  then,  &c. 
Defendant  pleaded  that  he  appeared  b.fore  the  plaintiff  before  the  day 
at  5.  which  the  plaintiff  accepted  of  and  allowed  for  his  laid  ap- 
pearance to  be  at  O.  &c.  Adjudged  for  the  plaintiff  on  demurrer, 
becaufe  it  was  to  do  a  collateral  thing,  and  the  acceptance  of  an- 
other thing  cannot  difpenfe  therewith,  nor  is  a  difclurge  of  the 
bond.  Cro.  E.  458,  (bis)  pi.  4.  Pafch.  38  Eliz.  B.  R.  Norton  v. 
Rifden. 

18.  Debt  upon  an  obligation  comUttcned  for  the  payment  of  20  L 
at  a  day  certain.  The  defendant  pleads^  that  before  the  day  the 
plaint  iffy  in  refpeSf  of  a  trefpafs  by  his  beajh  in  the  defendants  landy 
gave  unto  him  a  lor.gcr  day  of  poynent^  which  is  not  yet  come.  It  was 
adjudged  for  the  plaintiff;  for  a  parol  agreement  cannot  difpenfe 
with  an  obligation.  Cro.  E.  697.  pi.  8.  Mich.  41  &  42  Eliz.  B.  R. 
Hayford  v.  Andrews. 

19.  In  debt  on  a  bond,  the  condition  of  the  bond  being,  that  the 
dcfaida::t  Jhould  pay  a  fum  of  money  unto  the  plaintiff  ^n  the  births 
day  of  the  firfl  child  of  the  plaintiffs  &c.  The  defendant  pleads^  that 
after  the  bondy  and  before  the  bit  tb  of  the  child,  the  plaintiff  ac^ 

ccpted 


I  t 


■  *  • 

titphJ  of  the  defendant  one  had  ofRme  in  full fdiUfanlon  diSlifcnpti 
oiligationisy  &c«  Hdd  to  be  an  ill  plea,  for  this  cannot  be  a  dis- 
charge of  ail  obligation  by  words,  but  by  writing.  Contra  if  the 
acceptance  had  been  of  the  load  of  lime  in  full fathfaHlon'^  the  fum 
rf money  contained  in  the  condition,  i  Bulft.  66  Mich*  8  Jac.  Neal 
V.  Sheffield. 

20.  In  debt  Upon  bond,  the  defendant  pleaded  acceptance  by  thi 
plaint:^  of  a  bill  fealed for  the  fame  money  after  the  obligation  madfk 
Adjudged  no  good  plea.  Mo.  872.  pi.  1212.  12  Jac.  Beard  v« 
Heynes. 

ti.  In  an  aftlon  of  debt  brought  upon  a  bond  for  payment  of  mo* 
neyfuch  a  day ;  the  defendant  ^/^c^x,  that  he  the  fame  day  made  an 
€nigation  for  the  payment  of  the  [aid  money  another  day^  which  the, 
plaintiff  accepted  for  the  money^  and  iffue  taken  thereupon^  and  tried 
for  the  defendant  ;v  and  aftet  the  verdi6l  the  plaintiif  moved  th« 
court  to  have  judgment,  diough  the  verdidl  pafled  againfi  him^ 
becaufe  the  plea  was  infufficient,  and  that  he  confeiTed  the  debt) 
but  the  court  would  not  grant  it.  Brownl.  74.  Trin.  13  Jac.  Raw- 
don  w  Turton.  The  lik^  Mich.  6  Jac.  Rot.  106 1.  an$i  the  lik« 
HilL  12  Jac. 

22.  If  a  man  be  bound  to  pay  20 1,  by  bond,  and  the  obligee^^ 
for  a  lefs  fum  paid  by  the  obligor^  promt fes  to  deliver  the  bond;  if 
this  be  not  any  fatisfaction  of  the  debt,  yet  it  is  fufficient  to  ground 
an  a£Uon  of  the  cafe  upon,  becaufe  he  has  no  remedy  for  the  mo^ 
tiey;  per  Coke  Ch.  J*  Roll.  Rep.  2Si*  P^*  S-  P^ch.  I4jaa* 
B.  R. 

23.  In  debt  upon  Afingle  Villi  the  defendant  pleaded^  that  he  in*^  . 
feoffed  the  plaintiff  cffu^  land  in  difcharge  ofthefaid  bill^  which 
he  accepted^  and  it  was  held  an  ill  plea.  Cro*  C.  80.  in  pi.  9.  cites 
Trin.  14  Jac.  Rot.  734.  Oliver  v.  Leafe. 

24.  The  condition  of  an  obligation  was  to  maki  an  affbran^e  9^  [  2QT  1 
lands  tofuch  ufes  as  therein  exprej/ed;  an  acceptance  of  a  feoffment 
thereof  to  other  ufes  was  pleaded,  but  held  ill,  becauie  he  ought  not 

to  vary  from  the  condidon.     Brownl.  60.  Hill*  14  Jac.  Potter  v. 
Tompfon. 

25.  In  debt  on  bond  againft  the  heir  of  the  obligor^  he  pleaded^  ^^  **»• 
that  the  obligor  died  intcjiatey  and  that  J.  S,  adminijiered^  and  A^^'bJt^not  S.P* 

given  the  plaintiff  another  bond  in  full fatisfa^ion  of  the  former^  kc, ^M<>d4. 

Upon  iffue  the  defendant  had  a  verdid.     It  was  held,  that  if  the  '36,  ^37* 

fecond  bond  had  been  given  by  the  obligor  himfelf  it  would  not  ^lu^SiC* 
faave  difcharged  the  former,  but  it  being  given  by  the  adminiilra-  but  that  ii 
tor,  fo  that  the  plaintiff's  fecurity  is  better'd,  and  the  adminidrator  ***  **«*>' 
chargeable  de  bonis  propriis,  it  is  a  fufficient  difcharge  of  the  firft  m?rtft'the 
bond,  per  3  juftices,  contta  Atkins ;  and  Windham  J.  faid,  that  defendant 
otfaerwife  the  her  and  adminiftrator  might  both  be  chargeable ;  and  •»  adminif- 
judgment  for  the  defendant  nifi.     Mod»  225.  pL  14  Trin.  28  Car.  XjXl^x^ 
2.  C.  B.  Blythe  v.  Hill.  held  accord* 

,  ingly;  and 

that  the  admintftrator  being  now  chargeable  in  bit  oWn  right^  it  mxg  well  be  faid  Jnfbll  facitiik^io^ 
of  the  firft  obligation,  and  that  if  a  fecurity  be  given  by  a  firangtr^  it  may  difcharge  a  former  bendy 
tad  this  in  efie^  is  given  by  fuch  ;  but  Atkins  inclined  e  contra. 

In  debt  upon  bond  eonditiooM  to  pav  10 1.  the  defendant  pleaded  an  agreement  that  defendant 
Aould  give  the.  plaincifi'  a  new  facuiity  for  this  debt  nnd  anothtr^  and  th;^  he  being  eaeeotor  of  th« 

V  %  ob^g•r« 
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obligor^  and  the  perfoa  with  mhom  At  coDCOid  wu  made^  gave  thereupon  a  peaal  biH  (ealcd  by  hii»- 
felf ;  but  judgment  was  giTcn  ftv  the  plaintiff*;  for  one  bond  given  in  fatisftOion  of  another  is  no  dif- 
charge,  be  it  given  by  agreement  or  not,  and  the  agreement  cannot  mend  the  matta*,  and  yet  heie 
the  rew  bond  binds  him  de  bonis  propriis,  whereas  the  firil  bond  bound  him  only  de  bonis  tefiatoiis* 
3  Lev.  55.  Mich.  33  Car.  2.  C.  B.  Lobly  v.  Cildart. 

26.  A  bond  was  given  as  an  aecumulatwe  fecurity  for  payment 
of  a  fum  decreed.  This  bond  fhall  not  go  in  difcharge  or  fatisfac* 
tion  of  any  fubfequent  debt.  Fin.  Rep.  296.  Pafch.  29  Car.  %• 
Whitton  V.  Searl. 

27.  Executor  of  an  obligee  accepted  a  note  on  a  goldfmith  for  the 
money  \  the  goldfmith  accepted  the  bill,  and  before  payment  fails  ; 
the  executor  Sterwards  brought  action  on  the  hond^  and  this  matter 
being  given  in  evidence  was  2iS}\xAgtA  z  good  payment  \  cited  per 
JefFeries  C.  to  have  been  adjudged  in  Ch.  J.  Pemberton's  timi^' 
Vern.  474.  pi.  463.  Mich.  1687. 

28.  In  debt  on  bond  conditioned  for  payment  of  J2  L  at  a  certain 
dayy  the  defendant  pkededj  that  after  tbe  day  he  paid  8  /.  and  then 
the  defendant  and  one  J.  S,  gave  another  bond  conditioned  for  payment 
of  10  L  which  the  plaintiff  accepted  in  full  fatisfa£iion.  It  was  ad- 
judged ill ;-  for  admitting  one  bond  may  be  given  in  fatisfadion  of 
another,  yet  here  the  firft  obligation  was  forfeited,  and  the  whole 
penalty  due  in  law,  and  in  fuch  cafe  acceptance  of  a  kfs  fum  can- 
not be  fatisfattion  for  a  greater.  L'utw.  464^  Mich.  3  Jac.  2. 
Geang  v.  Swain. 

29.  In  debt  on  bond,  the  defendant  pleaded  that  the  plaintiffs  of'- 
ter  the  day^  did  accept  a  fecond  obligation  in  fatisfaSfion  and  aif" 
charge  of  thi  fum  in  the  condition  of  the  former.  Judgment  was* 
given  for  die  plaintiff  per  tot.  Cur.  mough  no  exception  was  taken 
to  .the  plea,  for  want  of  alleging  that  the  fecond  obligation  was  given 
infatisfa^ioni  &c.  but  cnly  that  the  plaintiff  accepted  it  in  fatisfac- 
tion  and  difcharge,  &c.  Lutw.  50J.  Mich.  3  W,  &  M.  Girle  y. 
Field. 

30.  One  on  the  marriage  ^his  daughter  gives  a  bond  to  the  huf 
hand  for  tbe  daughter's  portion^  and  afterwards  by  will  devifes  land 
of  much  greater  value  to  the  huf band  and  the  wife^  and  their  heirs* 
The  devife  is  no  fatisfeftion  of  the  bond,  though  there  be  a  defedl 
of  aflets  to  pay  the  teftator's  debts.  2  Vcm.  298.  Trin.  1693. 
Goodfellow  V.  Burchett. 

[  *9*  3       31.  One  bond  cannot  be  a  fatisfa£tion /Jr  another.    Litt^  Rep. 
%l%.    58£ne'scafe. 

3  ''9»  340- 

Tno.  1652.  Brock  v.  Vtrnon.  A  bond  11  no  fatisfafiion  efmon*y  duty  though  it  may  be  of  mo-» 

ney  hejun  U  is  due*     12  Mod.  S6.  Mich.  7  W.  3.  Suyney  v.  Baker.  .j 

32.  Debt  upon  feveral  affumpftts  ;  defendant  pleads,  that  he  had 
given  a  bond  for  the  fame ^  and  on  demurrer  judgm«nt  for  the  de- 
fendant.    12  Mod.  406.  l>in,  12  W.  3.  King  v.  Woolafton. 

33.  Debt  upon  a  bond ;  the  plaintiff  did  by  his  deed  grant  and 
agree  to,  and  with  the  defendant,  to  accept  a  bond  for  the  building 
of  a  houfe^  in  fatisfaclion  of  the  firli  bond,  and  now  it  was  held  not 
to  be  a  good  plea,  for  it  amounts  to  no  more  than  a  covenanty  and 
not  to  a  releafe^    12  Mod.  539.  Trin.  13  W.  3.  Baber  v.  Palmef. 

34.  Holt 
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34.  Holt  Ch.  J.  Cud,  that  a  bond  may  be  a  latIsfa(^on  of  the  con- 
-ditioii  cf  anotbir  bond  before  it  is  forfeited \  otherwife  after.  12 
Mod.  539-  Trin.  13  W.  7.  Baber  v.  Palmer. 

35.  In  debt  upon  bord  the  defendant  pleaded  in  boTj  that  be  made 
a  feoffment  to  the  plaintiff  of  iands^  and  that  the  plaintiff  accepted 
ibereof  in  fatisfaSiiofty  and  feems  admitted  for  a  good  plea ;  but 
per  Cur.  the  acceptance  muft  be  laid  where  the  feoiFment  was 
made,  it  being  local.    6  Mod.  82.  Mich.  2  Ann.  B.  R.  Williams 

V.  Farrow.  s  c    'ted 

36.  A.  covenants  on  his  marriage  to  furchafe  lands  of  200  /.  a  J*  s|,%o- 
year^  and  fettle  them  for  the  jointure  of  his  wife^  and  to  thefirjl^  ^c.  feph  Jekyll, 
fons  of  the  marriage.     He  pur  chafes  lands  of  thai  value j  but  makes  m»ftcrof 
no  fettlement,^  and  on  his  death  the  lands  defend  ta  his  eldejlfon*     On  ^nd  (tys** 
A' bill  bv  the  fon  for  a  fpeclfick  performance,  decreed  the  lands  de-  tbtho^k* 
fcended  to  be  a  fatisfa£lion  6f  the  covenant.    2  Vern.  558.  Trin.  tskeitutiee, 
1706.  WUcocks  V.  WUcocks.  -     S^""!;'*' 

'  Unds  were 

worth  20o/. 
per  annum^  wfiich  imports,  that  they  were  juft  of  that  yaluet  and  this  plainly  fliews,  that  the  lands 
mre  brcmght  with  an  intention  to  fatisfy  the  covenant,  and  the  eldeft  Ton  could  not  complain,  or  ob« 
jp^  when  ht  had  hit  aoo  I  per  annam  from  his  father,  that  it  was  another  cftate  than  what  was  cove* 
nanted  to  be  fettled  upon  him,.yia.  that  it  waa  a  fee.fimple  ioftead  of  an  tntail,  for  which  cau(e  thia 
feems  to  have  been  a  reafonable  decree.     3  Wms^s  Rep.  225^  226.  Mich.  1733. 

37.  H^.  devifei a  leafehold  ejiate  to  M.  chargeable  with  joL  a  year 
to  A.  for  life.  Afterwards  Af.  by  will  made  J.  S.  executory  and  df* 
vifedalfo  10 1,  a  year  to  J,  for  life.  y.  S.  being  afterwards  feifed 
in  fee  of  other  l^Jids^  fettled  his  e/late  on  himfelf  for  life,  remainder 
over,  &c.  Remainder  to  trujtets  for  90  yearSy  to  pay  his  debts  and 
legacies^  and  afterwards  that  A  fhould  have  and  receive  20  /.  a  year 
for  life\  the  remainder  vefted  in  the  truftees.  Ld.  Chancellor 
agreed  the  gifts  by  the  will  to  be  good,  and  that  where  a  man  is 
diebtor  in  lol.  and  gives  20 1,  it  {hall  be  a  fatisfadtion,  and  not  a 
legacy,  and  that  he  believed,  in  his  own  private  opinion,  that  the 
20  L  a  year  annuity  was  intended  for  a  fatisfaflion,  and  that  (as 
Mr.  Dolbin  had  faid)  there  was  no  cafe  like  this  in  bbint.  GilU 
£qu.  Rep.  65.  Pafch.  7  Ann.  In  Cane.  Davifon  v.  Goddard. 

38.  Sir  William  Davie  had  an  eflate  in  Somerfetjhire  by  his  firjl 
ladyy  which  was  to  her  in  taih,  they  levy  a  fincy  and  declare  the 
ufes  to  them^  and  the  iffue  of  their  bodyy  remainder  to  Sir  JVilliam 
and  his  heirs  \  they  have  a  daughter  Maryy  and  the  feme  dies.  On 
this  marriage  there  were  ariicieSy  thai  Sir  ff^illigm  Jl)ould  leave  his 
daughter  2500  /.  if  the  trujiees  demanded  it  within  one  year  after  his 
dcathy  &c.  Sir  Jo.  ^q  father  of  Sir  JVilliam  was  then  living.  Sir 
William  marries  a  fecond  wifcy  and  by  her  had  iffue  feveral  doughs 
ters.    Bj  deed  executed  in  bis  life-time  he  gives  the  eflate  in  Somer^ 

fetjhire  to  Mary  and  her  heirsy  and  by  deed  alfo  charges  his  lands 
in  Devonjhire  which  he  had  tur chafed  with  5000  /.  a^piece  to  the 
three  daughterSy  and  dies.  Mary  demands  the  2500/.  andinterefl\  [  293  J 
but  to  this  it  was  objedied,  that  the  gift  of  the  Somerfetfliire  eftate 
was  an  equivalent,  or  the  reverfion  of  the  lands  in  Devonfliire 
was  efteemed  to  be  fuch,  and  that  Sir  William  often  declared,  that 
be  would  leave  all  his  children  equal,  and  amongft  his  debts,  of 
which  there  was  a  lift  of  hiis  own  hand  writing,  this  2500 1.  was  not 
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mentioned;  but  decreed  by  lord  keeper  Harcourt^  that  Maij 
ihould  have  the  2500 1.  with  interefl  from  Sir  William'^  deadly 
at  5  1.  per  cent.  Thait  the  Somcrfctjh'irt  eftaU  could  net  be  an  equi^. 
vaUnty  becaufe  it  mov*d  from  hrr  mdther^  and  was  tbi  condition  of 
the  agreement  fir  the  2500/.  That  the  r.everfion  of  the  lands  in  Z)^- 
'Vonjhire  cotdd  not  hefoy  becaufe  ^ir  WiliianC i  father  was  then  living^ 
'  and  there  was  no  reipefi  had  to  thefe  reverfions,  neither  were  thej 
then  in  betog>  and  to  make  it  an  equivale7it^  it  ou^ht  to  be  In  beings 
and  in  vieixf  at  the  time  of  giving  the  equivalent,  Mich,  9  Ann.  Cane* 

29.  Bill  to  have  a  performance  of  a  marriage  agreenunt  contained 
in  a  condition  of  a  bond,  viz.  that  the  hujband  Jhould purchafe  lands 
of  the  value  of%OC>L  to  be  jettUu  upon  himflffor  Ufe^  remainder  /• 
txs  wife  for  Ufe^  remainder  to  the  heirs  male  cf  the  hujband  begotten 
»n  the  bodj^the  voife^  remainder  to  the  right  heirs  of  the  hujband^  &q« 
The  eldeff  fon  of  the  marriage  brings  this  bill  againft  the  execii-i^ 
tors  of  hi$  father  to  have  the  benefit  of  this  agreement.  The  <&* 
fendant  in^s^  that  the  father  in  bis  lifc-^time  pur  chafed  it  copyhold 
eflate  which  dffcended  to  tbi  pifiintiffy  and  iikewije  by  bis  will  de* 
vifedlOoL  legacy  to  be  raifed  out  of  land  to  the  plaintiffs  and  that 
this  copyhold  and  legacy  Jhall  bo  taken  as  a  fatisfa£lion  ofthemar* 
riagi  agreement^  efpccially  in  this  cafe  where  the  hulband  and  wifis 
were  tenants  in  tail  and  might  bar  the  liFue,  Harcourt  C.  decreed 
the  plaintifF  muft  have  a  fatib&£tion  of  the  agreement  in  the  bozul, 
and  4I.  per  cent*  allowed  him  for  intereft  of  the  800 1.  from  tho 
death  of  his  father  ;  diat  the  copyhold  eftate  defcehded  to  him,  froon 
his  fiither,  muft  be  taken  as  a  fatisfadion  pro  tanto  of  the  agree* 
ment,  according  to  the  valu^  of  the  land  and  the  purchafe  money»  .- 
but  the  legacy  of  lool,  being  devifed  out  of  land  is  not  to  be  taken  f 
in  part  of  the  fatisfadion ;  and  as  to  &  conveyance  made  of  6  acres-^' 
faid  to  be  made  by  the  father  to  the  plaintiff  in  his  life-time,  to  hi«» 
quire  whether  it  was  a  voluntary  conveyance^  2u;\d  then  to  go  pro  tants 
in  fatisfedion  of  the  agreement ;  but  if  the  purchafe  money  was 
paid  to  the  father,  then  to  be  no  part  of  the  fatjs&^oa,  MS.  Rep, 
Trin.  I3t  Ann.  Cane,  Wilks  v.  Wilks. 

40.  H.  hting  feifed  in  tail  of  feme  lands  f/uith  remainder  over^  and 
4slfo  k'lkdfor  tife  of  other  lands^  with  a  power  to  make  a  jointure  in 
bar  ofdower^  with  remainder  over^  &c.  during  his  minority^  in  con^ 
fideration  of  a  marriage  to  be  had  tvith  the  daughter  ofU.  and  1000  If 
paid  down^  and  3000  /.  more  to  be  paid  by  U,  to  B.  at  his  age  of 
21,  doth  covenant  by  his  guardian  to  fettle  n  jointure  of  500/.  per 
annum^  when  he  comes  of  ogCy  upon'  his  intended  wife.  The  mar-» 
riage  took  cffed,  and  afterwards  U,  the  plaintiff's  /^/Afr,  pays  H^ 
fbe  3000  /.  refiflue  of  the  portion^  when  he  came  of  full  age^  and  then 
/f.  in  purfuance  of  the  covenant  entered  into  by  hisguardian^  doth  fettle 
a  jointfire  of  500  /.  per  annum  upon  his  wife  the  plaiptiiF.  Some 
years  after  H.  nia^es  his  wife  an  additional  jointure  of  %^o  I.  per 
0nnum  upon  her  father*  s  dfwg^  and  leaving  her  the  value  of  9000/, 
jmd  at  the  feme  time  perfuades  his  wife  to  join  with  him  in  a  fine 
^fall  the  r^fidue  of  bjs  eflate.  Afterwards  //.  dies^  and  by  bii  will  - 
devifes  a  bsufe  and  Ic^ndi  to  his  wfefor  her  life^  to  the  value  ofX'jO  /, 
and  gives  her  a  legacy  of /ifioo  L  and  bis  plate  and  jewels^  to  the  v<?-? 
l¥f  rf^OQOl,  niore^  and  make^  her  exci:utrix^  and  fives  her  the 


moiety  tfthe  refiiui  rfhh  pirfonal  eftaU^  Sec;    It  happened  diat  thi 
jointure,  made  purfuant  to  the  marriage  articles,  proved  defe&ive 
both  in  title  and  vahe^  and  thereupon  (he  brought  a  bill  againft  the  [  294  J 
remainder-man,  to  have  a  fatisfa&ion  out  of  the  real  eftate  for  the 
deficiency  of  her  jointure,  &c. 

There  were  two  principal  points  in  diis  cafe. 

I  ft.  If  the  additional  jointure^  being  a  voluntary  fettlenutU  ajier 
marriage^  Jbould  go  in  fatisfa£iioii  fro  tanto  of  the  jointure  made  pur- 
fuant to  the  marriage  articles. 

2dly,  tfthe  270  L  ter  annum^  devifedtohtrforlife^/houUfpin 
fatisfiuStion  of  the  marriage  artijcles,  or  if  the  legacies  left  her  by  the 
tc/i/fjiMrA^  be  deemed  a  full  fatisfa£lion. 

Harcourt  C.  v/as  of  opinion,  that  the  additional  jointure  of  250  !• 
per  annum  fhall  not  go  in  part  of  fati$fa<5tion  of  the  marriage  agree* 
ment,  which,  though  made  by  the  guardian,  did  bind  H^  asftrongljr 
as  if  he  had  been  of  full  age,  and  had  figned  die  articles  himielf,  dit 
peclally  fmce  H.  at  his  full  age  did  receive  the  3000  i.  refidue  of 
his  wife's  portion,  and  did  adually  make  a  jointure  of  500 1,  per 
annum  to  his  wife  in  puifuance  of  thofe  articles.  Now  when  he 
fettled  the  additional  jointure  of  250 1.  per  annum  upon  his  wife* 
be  could  not  intend  it  in  iatisfadion  pro  tanto  of  500 1.  per  an- 
num, becaufe  before  that  time  he  had  made  her  a  jointure  of  500 1« 
per  aimum,  purfuant  to  the  marriage  articles,  which  be  then  thou^t 
'  to  be  a  good  fettlement,  and  therefore  there  is  no  room  left  for  the 
prefumption  in  equity,  that  a  voluntary  fettlement  (hall  be  intended 
m  fatisfadion  of  a  precedent  covenant  or  agreement,  though  not 
made  in  purfuance  of  it ;  and  fo  as  to  the  devife  of  27Q 1.  per  annum 
for  her  life,  and  the  4000 1.  legacy,  &c.  they  cannot  be  intended 
by  H.  in  fatisfiuS^ion  of  the  jointure  by  the  marriage  articles,  but 
given  to  her  as  a  bounty  by  her  hufband,  becaufe  at  that  time  he 
thought  his  wife's  jointure  was  well  fettled  and  fecuredi'beiides 
9^ney  or  perfonal  ejiatejball  never  be  deemed  in  equity  *a  fatisfaSfion 
for  afreehoul.  '^^ 

And  decreed,  that  the  remainders-man  do  fettle  500 1.  per  an* 
num  upon  the  plaintiff  for  life,  out  of  the  lands  which  came  to  him 
upon  the  death  of  H.  and  that  the  lands  contained  in  the  additional 
jointure,  or  dcvifed  to  the  plaintiff,  (hall  not  come  in  aid  of  the 
other  lands  pro  rata  to  make  a  fatisfadtion  for  the  marriage  articles, 
but  the  whole  ^00  /.  per  annum  jhall  entirely  come  out  of  the  ether 
lands  in  remainder y  notwithfianding  the  fine  levied  by  li.  and  his 
wife  the  now  plaintiff  of  thofe  landsy  though  that  be  a  bar  and  eftop^ 
pel  of  her  dower  at  common  law.  And  that  the  plaintiff  have  a 
fatisfa&ion  for  the  faid  500 1.  per  annum  fVom  the  time  of  the  death 
of  her  hufband  H.  His  lordfhip  did  alfo  direct  the  defendant  to  ac« 
count  for  the  rents  and  profits  of  the  additional  jointure  of  250 1. 
per  annum  from  the  death  of  H.  But  the  counfel  for  the  d^en- 
dant  moved,  that  th^  additional  jointure  was  made  out  of  the  lands 
of  which  H.  was  only  tenant  for  life,  with  a  power  to  make  a  join- 
ture, &c.  and  that  the  power  was  not  well  executed  at  law,  and 
being  a  voluntary  fettlement,  if  the  power  was  not  wdl  executed, 
it  ought  not  to  be  iidcd  in  equity ;  to  which  lord  C.  faid,  he  faw 
no  reafon  virhy  a  defcdlivc  execution  of  a  power  for  the  benefit  of 
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die  wife,  though  otherwife  provided  for,  fhould  not  be  aided  In  a 
court  of  equity,  as  well  as  want  of  a  furrender  of  a  copyhold  in  caf« ' 
of  a  devile  to  a  child,  who  hadi  another  provifion  by  the  mil,  but 
fince  it  was  infifled  on,  that  diere  is  no  precedent  in  this  courts  of 
fupplying  a  defective  execution  of  a  power  in  cafe  of  a  voluntary 
fettlement,  he  gave  leave  to  try  the  validity  of  the  execution  of  the 
power  at  common  law,  and  retained  the  bill  quoad  that  part  until 
it  be  determined  at  law.  Decree  affirmed  in  Dom'  Procer\  MS. 
Rep.  Mich.  12  Ann,  Cane.  Lady  Hooke  v.  Grove  .&  al*. 
r  20C  1  ^'*  One  Covenants  ^^  Zf^Tv^  i^/x  tu//!r  650 il  He  dies  inteftate,  and 
*•  ^  die  wifis  /hare  on  theftaiute  of  dijlributions  comes  to  more  than  the 
650 1,  this  is  a  fatisfaction.  2  Vern.  709.  pi.  631,  Hill.  IJIS* 
Blandy  v.  Widmore. 

41.  A.  by  marriage  articles  is  bound  to  pay  his  wifey  tfjhefur^ 
vhes  htm  1500/.  infull  of  dower ^  thirds,  cuftom  of  London,  or 
otherwife,  out  of  his  real  and  perfonal  eftate.  A.  dies  inte/latej  tUs 
bars  the  wife  of  her  fhare  by  the  ftatute  of  diftribudons.  2  Vern« 
724.  Mich.  17 1 6,  Davila  v.  Davila. 
i»Mod438.  43*  '^'  having  two  fonSy  E.  and  H.  has  a  difign  to  dijinherit  the 
439.  s.  c.  ilde^j  and  to  that  purpefe  gives  an  eflate  to  the  younge/lj  and  there* 
r^f>^  upon  he  marries  and  obtains  a  conitderable  fortune  i  but  the  eUeft 
A^hadSbe^^^'v'^j  ih  ifftnuoting  as  if  the  father  had  commanded  it)  that  he 
two  foot,  flnnddgive  m  bond  to  leave  3000  A  to  one  of  the  children  of  the  eldefi. 
B.andC.j-'fhQ  Ixmd  was  dated  in  i668.  H.  makes  his  vnll,  and  takes  no-i 
tke^ughter  ^^^  ^^  ^'^  \^TAy  and  declares  that  he  would  never  pay  it  as  a  debt^ 
•f  D.— c.  but  gives  an  eftate  in  land  to  thefe  children,  &c.  The  queftions 
J*"1«"*?«were,  ift.  Whether  the  court  would  not  damn  this  bond?  2dly, 
to  a*la^,  *  Whether,  confidering  the  lengdi  of  time,  and  here  being  a  deviie^ 
and  aU  '  this  (hall  not  be  taken  as  a  fatisfa£tion,  &c.  And  lord  C«  Parker 
thin^con-  chofe  rather  to  make  his  decree  on  the  latter,  and  the  mafter  was 
for  the  SS^<'^''c6ked  to  enquire  into  the  vjjue  qf  this  eftate  fo  given.  An  eftato 
dmg»^.  for  life  is  no  compenfation  for  a  fum,  becaufe  of  the  uncertainty  of 
t^k  ^  its  duration.  The  fatisfa£tion  ^rifeth  according  to  the  declaration 
edISina*'  of  the  party ;  the  prefumption  is  always  in  favour  of  the  fatisfadion, 
bond  ready  unleis  the  mtent  of  the  |»rty  appear  to  be  otherwife,  which  muft 
drawn,  come  on  that  party  who  would  not  have  it  to  be  a  fatisfa£Kon, 
bf  WH,  ms  'I  ""•  5  ^^^  ^^"^'  Hancock  v,  Hancock, 

prepared  by 

the  direction  of  A.  and, told  him,  that  unlefs  he  would  execute  \X^  A.  would  not  fuller  the  mateh  tt 
.  proceed  \  and  moreover,  that  he  muft  not  fo  much  at  mention  any  thing  relating  to  this  bond,  as  he 
Talued  his  father's  difpleafure.  The  condition  of  this  bond  was,  that  if  he  Ihould  die  y^ithout  ifliie  by 
that  marriage,  he  would  leave  30C0I.  to  one  or  more  of  the  children  of  B.  who  had  married  the 
daughter  of  D.  Under  this  terrur  C.  executes  the  bond.  Afterwards  he  fpoke  to  his  father  of  it,  who 
denied  that  he  ever  gave  fuch  dire^ions,  and  gave  him  30c ol.  to  indemnify  him  againft  the  bon4« 
which  3000 1.  was,  when  this  bond  Hiould  be  dehvered  up  to  him,  to  be  didributed  among  the  grand- 
children* A  dies.  €•  in  his  life -time,  aod  by  his  will,  gave  in  land  and  money  more  than  3000  U 
to  one  of  the  children  of  B.  and  dies  without  ilTue.  The  only  evidence  of  the  manner  by  which  this 
bond  was  extorted,  was  a  recital  in  the  wiil  of  C.  It  wu  proved  in  the  caufe,  that  when  C.  was  mak^ 
ing  thefe  gifts  in  the  favour  of  B's  f9n,  he  was  advifed  to  declare,  that  this  was  in  fatisfafHon  of  the 
bond  }  but  his  anfwer  was,  that  this  would  look  like  complying  with  a  i>ond  which  he  liad  all  along  de- 
clared had  been  anjuftly  extorted  from  h im.  This  bond  was  oi  5c  years  ftanding.  Ld.  C,  Parker  faid, 
he  made  no  aoubt  but  this  bond  was  fraudulently  extorted,  but  knew  not  how  to  ^ome  at  it ;  for  to 
allow  a  recital  in  the  will  of  the  obligor,  as  evidence  to  overthrow  a  bond,  may  be  of  dangerous  confe- 
quence  \  however,  he  thought  the  oond  had  been  fatisfied,  and  the  reafon  given  why  he  would  not  de» 
Clare  it  to  be  in  fatiyfadion,  does  very  plainly  amount  to  a  declaration  of  his  intentiop,  that  he  did  not 
de§(n  to  mak^  the  ^iftt  he  did  ovfr  and  4bote  the  lacisfyiD^  his  bond« 
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44.  In  a  fetdement  a  term  was  raifigd/hr  daugbttr^s  portm^^ 
(viz,)  10,000  /.  with  a  frovifi^  that  if  the  father  by  deed  or  wik 
JheuU  give^  or  leave  tbejum  of  1 0,000 /•  to  his  f aid  daughters^  it 
/houU  be  afatitfaStion^  The  father  leaves  land  to  the  daughters  c^ 
the  ralue  of  10,000  U  this  is  no  fatisfa£tion<  3  Wms's  Rep.  245. 
Pafirh.  1734.  Chaplin  v.  Chaplin, 

(E*  d.  a)    Where  the  Acceptance  of  the  like,  or  a  £  296  J 
lefTer  Sum,  or  Eftate,  fluU  be  a  good  Barr. 

J,  J  N  debt  upon  obligation,  where  a  man  is  bound  in  200  /.  to  Br.  Dett. 

^  pen  100/.  at  a  day,  and  he  pap  it  after  the  day^  and  the  ?*•  43' atw 
plaintiff  accepts  it,  yet  the  obligation  is  forfeited  j  but  if  a  man  be  §]  ^'J^-^ 
bound  upon  condition  to  pay  at  Juch  a  place^  and  he  pays  it  at  ano«  ivu  l^nei 
ther  place,  this  is  eood  by  the  acceptance  of  the  plaintifi^  note  a '°  ^'^^ 
divcrfity,  Br.  Conditions,  pL  31.  cites  46  E.  3.  29.  wi^a**^ 

it  hound  hf 
^Jfatute  merchant  with  defeafanct  t9  fay  40  /•  tp  Cfucb  a  dty^  if  he  pgyt  it  elfewhere  at  tbt  day  m 
hefort  th€  day  it  fttflUei*    Br.  Co]idjtio&s>  p(.  48*  dtet  ai  £•  3.  45. 

2t.  Acceptance  of  land  to  the  value  of  lo  /•  per  ann*  where  it  ought  Br.  C^ndS- 
to  be  20 /•  per  ann.  is  no  difcharge  of  the  bond  in  which  he  is  ^°^'  P^ 
bound  to  make  eftate  of  20  L  land  per  ann*    Br.  Acceptance,  pK  sfc/*^ 
J2,  cites  3  H.  7*  4.  ^ 

3j»  Where  the  condition  is  for  payment  of  20 1.  die  obligor  or  ^  j^^^ 
feoffor  can't  at  the  time  appointed  pay  a  leffer  fum  in  (atisfat^on  for  m  aito£^ 
the  whole,  becaufe  'tis  apparent  ttiat  a  lefler  fum  of  money  can't  be  Tompfoa 
a  fetisfaaion  of  a  greater.    Co.  Litt  212.  b.  joifes  j^* 

and  ibi^ 
302.  S.  P.  accordingly,  by  Crew  Ch*  J.  and  by  Do^iridft  J.  tho*  fto  I.  cannot  be  paid  in  latlsfa&Ion 
of  a  greater^  af  for  inftance,  of  200  !•  in  the  principal  cafe  there,  yet  20  L  may  weU  be  paid  to  end  a 
fuit  for  200 1.  an4  this  may  well  be  fo  done  by  law,  and  judgment  waa  gWen  for  the  plaintifi*  accor4« 
ingly  by  the  opinion  of  the  whole  court.    Mich.  1  Car.  B.  R.  5  Rep.  1x7.  a.  Trin.  44  £lia« 

C.  B.  Pinnel's  cafe^  S.  P.  adjudged  accordingly.  ■   ■       Mq.  677.  pL  923.  Peany  y.  Coie,  $.  C.  heU 
IKf  ordingly* 

4.  But  if  the  obligee  or  feoffee  do  at  the  dav  receive  part^  and  S;  i**  ifW$ 
thereof  make  an  acquittance  under  his /eal  in  fuU  fatisfaifion  of  the  *****  ^^' 
whole  it  is  fufficienr,  by  reafon  the  deed  amounts  to  an  acquittance  ?n  AiTi^iir* 
of  the  whole.    Co,  Litt,  212.  b.  faOion  of 

the  greater 
fum,  bat  this  is  by  reafon  of  the  writing,  for  if  it  was  wnthont  writbg  then  the  payment  of  part  cooU 
pot  be  a  fatisfadion  for  the  whole,  as  Bendlows  iaid  was  lately  argiied  and  adjudged.    Mo.  47.  pi.  t^%, 

l^aAii.  5.  Ella,  Anon. 

5*  Jf  the  obligor  or  feoffor  pav  a  leffer  fum  either  before  the  day  38010.301. 
pr  at  another  place  than  is  limitea  by  the  conditioni  and  the  obligee  "7^7'  ^' 
or  feoffee  receives  it,  this  is  a  good  iatis&dtion.    Co.  Litt.  212.  b.  pa^h.  aS 

Elis.  C.  B. 
the  S.  P.  held  accordingly.'  .         D.  i.  Marg.  pi.  3.  cites  S.  P.    Per  Periam  v.  Anderfon,  and  18  E. 

4.  X 5. 17.  20. s  ^^P* ' ^7'  **^*  '^"B* 44  £ii><  C>  B.  Ptnnell*s  cafe,  S.  P.  adjudged  accordingly  • 

but  then  he  rouft  not  plcau  generally  that  the  plainttft' accepted  it  in  full  fatiifa^ion,  bat  alfo  that  he 
laid  it  In^fuli  fatitta^ion  j  for  the  manner  of  payment  is  to  be  dlre^ed  by  him  who  makes  it,  and  net 
ly  him  wi^o  accvpu  it,  ana  ^Ddgment  «ras  given  accordingly.  5  Mod.  86 •  cites  S.  C. 

6.  Kioni 


I 
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Ho. 677'        ^'  ^^^^^PV^^  'O^*  II  'tiov.  i6oo*    In  debt,  defendant 

SI.  923. '  /iitf^f  that  he  at  the  plaintiff^ s  requeft  before  the  day^  viz.  I  0^ob», 
►enny  t.  p^lj^  5  /.  2  f .  2  </.  which  plaintiff  accepted  in  full  offatisfa^ion  of  the 
^1^^^'  81.  10  s.  judgment  for  the  plaintiiFon  the  defendant's  plea  for  he 
tboaghtchc  doth  not  plead  that  he  paid  the  money  in  full  fatisfadion  as  he 
via  good,  ought,  but  pleads  pajrment  generally,  and  that  the  plai/itiff  accepted 
^c'^un^  it  in  full  iktisfeaion.    5  Rep,  117.  Trin.  44  Eliz.  C*  B.  PinneU's 

was  before     Caie» 

the  day» 

lut  paymoit  of  part  at  thediy  and  place  cannot  br,  by  accepcanoe,  t  fadsf^dion  of  all  cTthe  faipe 

juod.-i And  1;  Kep.  1x7.  a.  the  court  refoived  that  the  payment  and  acceptance  before  the  daj 

cf  parcel  in  fatisfadion  of  the  Mrhble  £hall  bea  good  fatisfadion  in  refpcd  or  the  circumftance  of*  th^ 
time;  for  perhaps  parcel  of  it  before  the  day  will  be  more  beneficial  to  him  than  the  whole  at  th« 
day,  ani  the  value  of  the  iAtis£i£tiooift  not  ii^tetiaL  But  judgment  wa«  given  for  the  pVuAOif.tpr 
the  infufficieoi  pkadiog. 

^£297  ] 

7.  An  executor  brought  deht  upon  feveral  bends  made  to  the  tef- 
tator,  the  defendant  pleaded  that  he  paid  a  leffirfum  than  exprejfei 
in  the  bonds  to  the  teAator  in  his  life-time,  and  that  be  did  accept 
the  fame  in  jull  Jatisfa&ion  of  the  faid  bonds  \  upon  demurrer  the 
queftion  was,  whether  the  payment  or  the  acceptance  of  the  monev 
ihould  be  traverfed.  Roll.  Ch.  J.  held  it  indifferent  to  traverto 
either,  but  that  it  was  more  to  take  iflue  upon  the  payment,  but 
the  court  would  advife.     Sty.  239.  Mich.  1650.    fiois  v«  Cran^* 

field.  ...  .  , 

8.  Payment  of  a  leiler  fum  in  iatisfa£Hon  of  a  greater  is  good  m 
afj'umpftt^  but  in  debt  upon  obligation  the  defendant  pleaded  in  ahate^ 
ment  that  the  plaintiff  received  part  of  the  money  aJFter  the  adioa 
brought,  and  ruled  ill.  Comb.  J9.Paich.  2  Jac.  2«  B.R«  Hilliarti 
V.  Smith. 

(F.  d)  By  ivhom  the  Collateral  Thing  being  ghen^ 
it  (hall  be  a  good  Satisfadtion. 


o :epts\  thisisagood^ 

oS*"  "sfadion  and  difcharee  of  the  obligation.     Trin.  39  Eliz,  B.  R, 
caetcrj»juf-  bctwcen  Grimes  and  Sl^ld.] 

ciciariis  ab* 

fcniibui,  thAt  it  is  not  a  good  pica,  for  he  i«  in  no  fort  privy  to  the  condition,  afld  afterwards  n^judged, 

yer  Popham  and  Cieach  (caeterit  abfex^bus)  for  the  plaint:^. 

(F.  d.  2)   Pleadings  as  to  Acceptance  of  Collateral 

Things. 

1,  "r\Efcndant  pleaded  that  plaintiff  accepted  wares  in  full  fatif- 
-^-^  faction,  &c.  of  the  refidue  of  the  debt- (upon  bond)  but 
upon  demurrer  it  was  adjudged  ill,  becaufe  he  did  uot  plead  that  he 
gave  the  wares  in  full  fatisjacfiony  but  only  that  the  plaintiff  ac- 
cepted them  in  full  fatisfaftion,  which  can't  be^  unlefs  the  defendant 

jravc 


s 
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vc  Acm  for  that  purpofc,  Carth,  237,  ajS-Pafch.  W.  &  M.  In 
•  R.  Frederick  v.  Gosfright. 

2.  And  fo  likewiie  mud  the  iccettance  be  pleaded  In  latbt(a£tion.  Xn  a  t>m  la 
Card,.  347.  348.  Pafch.  7  W.  3.  ]$.  R.  Young  v.  Rudd.  t^^^r^s 

fet  forth  an 
mgrttment  fw  furchafingfi9cks  of  the  dtftnJttnt  at  fo  moch,  tfvf^  ritff  ^#  ^iV  6  ^,  ss  tgrntft  j  the  de« 
ftii^p^TLt  fMtJf.  that  he  did  net  atupt  or  rttuvt  it  as  eameff^  per  lord  C.  Ktnjg,  this  is  not  V9t\\  plsad- 
*  ed  i  tot  it  is  not  riMtcriai  liow  or  in  what  manner  the  plaintiff  received  or  accepted  it«  hut  how  the 
4)tBier  paid  it$  for  mticfvid  f0k»itvr,jolv}tur  ad  m»dum  foiventU,  and  cited  5  Rep.  117.  Pinnel*a  cafe* 
•nd  fo  0ver  ruled  cna  p(n.    Miicb*  1725.  a  Wntf's.  Rep.  ^04.  308.  Colt  v.  Nettervill. 

(G.  d)  In  what  Cafes  the  Di/pen/ation  or  Extin^  C  ^9«  J 
guijhment  ofPatt  of  the  Condition  (hall  be  of  the  %^,^ 
Whole.  S!"^*** 

[1/  T  F  a  man  teafesfor  years  upon  cdnditt^n  that  the  lejfee  or  his  ^f-  ^r     v 

Jignsjhall  not  alien  without  licence  of  the  lejjor^  and  after  the  815.  pi.  /, 

lefpfr  licences  the  lejjie  to  alien  to  whom  he  pleafesy  who  after  aliens  ?.  C.  ad- 

to  J.  S,     The  condition  is  quite  gone  by  this  licence,  for  by  the  {"'^J?**^ 

difpenfati9n  to  the  leflee,  the  condition  is  utterly  difcharged,  as  to^ritcanl 

the  affignees.    Co.  4.  ^Dumper  againjl  Sims  119.  b.  Pafch.  43  not  he dif- 

Elii^.  B.  R.  adjudged;  for  a  condition  is  to  be  .taken  ftriciily,  and  ^^^"^'Kcdfor 

by  his  alienation  with  licence,  the  condition  is  iatisfied.    M.  3  Jac.  iVSfe 

B.  between  f  Walker  and  Bellamy^  adjudged.  J  again  af- 

terwards* 

t  Cro.  J.  X02.  pi.  36.  S.  €.  but  S*.  P.  deei  not  appear* 

[2.  [So']  if  a  man  leafes  land  upon  condition  that  he  JhaU  not  s.  P.  hj 
fllien  the  Uind^  nor  any  part  thereof y  without  the  ajjent  of  the  leffor^  PophamCfc. 
^uid  after  he  aliens  p^rt  with  the  ajfent  of  the  leffor  \  he  may  after  jiJ.^^ 
alien  the  refidue  without  his  aflent,  for  all  the  condition  is  gone  Dampor^a 
by  this,  for  it  cannot  be  divided  or  apportioned.    Co.  4.  Dumper* s  ^'^^  *"<* 
faje^  contra,  D.  16.  Eliz.  334.  32.  adjudged.]  Se'^Hr 

Dyer,  and 
fald  that  he  thought  the  faid  cafe  in  Dyer  to  be  faliely  printed,  for  he  held  it  dear  that  it  was  not  law. 
m  -Cro,  £.  8x6«  S.  C.  and  held  by  Popham  accordingly.— i—— Mo.  205.  Arg.  cites  the  cafe  of 
1 6  Eliz.  D.  934.  bat  fays,  that  if  iiny  part  of  the  land  ihali  be  difcharged.of  the  condition  aJl  is  gone, 
but  that  it  is  not  fo  where  the  perfoais  ditchargcd  of  parcel  of  the  labour  which  founds  to  his  eafe;  but 
Anderfon  and  Rhodes  e  contra  in  this  point,  and  yet  both  agi«ed  with  him,  that  if  a  fobiei6l  has  % 
fever/ion  to  which  a  condition  is  incident,  and  grants  over  parcel  of  the  reverfion,  or  purchafes  by  fur- 
Tender  parcel  of  the  land,  the  condition  is  gone  for  the  whole  ;  for  fo  it  was  adjudged  in  one  Winter*! 
^ale  and  in  Somerford*$  cafr  in  Hill.  Term  Hill.  27  Elii,  ■  Where  one  has  an  intite  condition  he 
^annot  by  his  ou'n  .a£t  divide  It,  but  by  a^  of  law  it  may  be  divided,  as  by  recovery  in  wafte,  or  defcenC 
of  part  of  the  reverfion  in  gavelkind  or  borough  Englifh,  but  not  by  grant  of  the  perfon  himfelf  ^  per 

Cnr.  Mo.  f  8.  pi.  141.  Trin.  14  Elia. S.  P.  by  Roll.  Ch.  J.  Sty.  317.  Hill.  T651.   ■      «S.  a 

fited  Arg.  Raym.  287.  ad  fyiMsn,  and  ibid.  %%%%  dtea  14  Car.  %.  Cardiacr*s  cafe,  that  la  fvdi  cafe  the 
'^ndltion  is  g^ne  even  in  the  ^ueen*s  caj^, 

[3.  If  a  man  be  hound  to  build  an  houfe^  and  the  obligor  difcharges 
one  pojl^  he  Is  difcharged  of  the  whole.    4  H.  7.  6,  b.  per  ICeble.  j 

[4.  If  a  m^n  be  bound  to  go  with  -//•  (7,  and  D,  and  the  obligor 
difcharges  him  from  [going  with]  D,  he  is  difchargid  by  this  from 
goin2  with  Af  and  C.  thoujgh  that  which  difcharged  is  for  advantage, 
^  the  condition  is  entire.     Contra^  4^Il*7*  6^  b.  per  3rian.J 

?t  (5-  ^^ 
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Mo.  105.  [5.  So  \{  the  condition  be  to  plough  my^  land  in  fuch  a  town  and 
j!  iTr^'dtls  ^  ^{/^*^rs:'  ^^^  ^  parcfl\  this  Jilfo  difchargcs  die  fcft.  Contra;  4. 
S.  c.  that  H.  7. 6.  b.  per  Brian.] 

though  I  • 

^ifcku^  him  of  plowitig  one  or  two  acres^  yet  fae  ftaU  plough  the  refidae. 


[6.  If  a  man  hath  a  pouuer  of  revocaticnj  2ni  he  by  his  own  a^ 
extinguijhes  his  power  of  revocation  in  part^  as  by  levying  a  fine  of 
part}  vet  the  power  of  revocation  remains  forthe  rehdue,  becauTe 
Fol.  471.  this  is  tn  nature  of  a  limitation  and  not  (fa  condition.  Co.  Litt.  215. 
^— v-^*i^  cites  Ac  eari  o\  Shrewjhurfs  cafe  in  curia  wardonun,  Pafch.  39 
r  ^QQ  1  Eliz.  &  Mich.  40  &  41  Eliz.  rc(ylved,]  '  •  . 
God^  93.  [7«  If  A.  leajes  laAd  fo  three  uix)n  coAditioo,  that  they^  or  any  of 
pl.104.  S.C.  them^  Jhall  not  aUen  without  licence  of  the  lejfor  \  and  after  one  aliens 
^^J^^Y  ^'^^  '*'  licence  of  the  leiTor,  this  difcharges  all  the  Condition  as  to 
^ce  dut  the  odier  two  alfo.  T'^^"*  ^^  ^^^^s.  B.  between  Leeds  and  Cromptotty 
A.B.orC.  adjudged;  cited  Co.  4.  120.]  ^ 

[who  were 

tht  three  lefTees]  might  alien  $  thxi  it  a  good  licence  notwithiUnding  the  uncertatntyy  and  thereby 
they  have  fcveral  authorities  to  alien.— —4  Le.  58.  pi.  146.  Lees  v.  lord  Stafford,  S.  C.  adjudged  fix* 
the  leffee  who  aliened  by  virtue  of  this  licence.— —S.  C.  cited  Noy  32.  that  the  leifor  licenced  A.  to 
alien  his  part,  and  afterwarda  B.  and  C.  aliened  without  Uoence,  and  that  the  entry  of  the  Ie(ror  was 
adjudged  not  lawful  becaofe  the  condition  was  entire ;  and  cites  4  H.  7.  9.  &  S.  P.  but  the  reporter 
f*fh  ^*^^^  1^  ^^  ^^  made  partition  by  confent  before  that  licence.  > .  S.  C.  cited  by  the  name 
of  Lylds  V.  Crompton,  Cro.  ElSl6.  that  it  was  adjudged  that  tlie  IcHbr  did  not  enter;  for  the  con- 
ation was  difpenfed  with  before. 

[9*  If  the  owner  of  a  Jhip  covenants  with  B.  that  he  wiU  receive 

fuch  lading,  as  he  Jhall  appoint  at  Tori  by  fuch  a  day^  and  then  to  go 

with  the  firjt  wind  to  R»  and  there  to  unload  and  take  in  other  wares  i 

and  after  B.  difcharges  himfrofn  taking  in  goods  at  T,  but  that  he  Jhall 

receive  his  lading  at  R,    This  difcharge  of  parcel  of  die  covenant 

is  not  any  difcharge  of  the  refidue.  Trin.  1 1  Jac.  B.  between  Smith 

and  Barnes^  per  Curiam,  for  thefe  are  fevcral.j 

Br.  Con-         ^.  In  cofttraH  of%o  /.  the  taking  of  a.  bonifor  lO  /.  thereof  de^ 

'Icm's^^c.*  ^^^^^^  '^'  ^*^^  contrail^  and  the  iffiic  taken  there  was,  that  it 

!! s!  P.*  was  for  another  caufe.     Br.  Obligation,  pL  2i.  cites  3.H.  4.  17. 

^irraBond 

tannot  ditirmine  debt  of  rtctrdt  •r  iyfptdMltft  as  bond  upon  bond^  or  bond  of  debt  4ue  by  acicount 

before  auditors.    Br.  Obligation^  pi.  »3.  cites  xi  H.  4. 79. 

10.  If  a  man  makes  a  leqfe  for  life  of  2  acres  upon  condition,  and 
after  the  condition  is  broken,  the  leUbr  may  enter  into  one  acre 
only  and  wave  the  benefit  of  the  other  acre,  and  yet  the  condition 
is  entire ;  per  Cottefmpre.     Co.  R.  on  fines,  13.  cites  i  H.  6.  4. 

11.  Three  parceners  are,  and  the  one  enters  and  leaf es  to  me  ren- 
dring  rent,  and  /  am  bottndto  pay  the  rent,  and  after  the  two  enter  ^ 

»  I  forfeit  the  obligation  if  I  do  not  pay  the  3d  paft  of  the  rent,  but 

by  the  entry  two  pans  of  the  rent  are  extinSi,    Br.  Conditions,  pL 

-207.  cites  20  H.  6.  23. 

Br.Dette         12.  Debt  upon  a  bond  for  payment  of  rent  referved  upon  a  leafe 

pi.  178.  ditifor  years  made  by  the  plaintiff  to  the  defendant^  the  defendant  f aid  thet^ 

^'  ^-  before  that  the  plaintiff  any  thing  hady  J,  N.  wasfeifedy  and  had  if^ 

fue  the  pliiinttffand  two  other  daughters^  and  died  \  and  the  plaintiff 

entred  into  all  and  leafed  to  the  defendant  rendring  the  rent^  and  he 

was 
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was  bound  to  pay  it;  and  brfore  any  daf  of  payment  the  two  other 
daughters  entredjMigaitTA  fi  aictio.  And  the  beft  apinion  was,  be- 
caufe  by  the  entry  into  two  parts  the  rent  ihall  be  apportioned, 
and  the  defendant  has  not  paid  the  third  part  according  to  it, 
therefore  the  obligation  isforfeited»  Br.  Obligation,  pL  6.  cites  29 
H.  6.  23. 

13.  For  a  bond  cannot  be  apportioned  i  for  where  he  is  bound  la 
lol.  to  pay  4L  and  he  pays  3L  and  not4L  the  bond  is  forfeited. 
Ibii 

14.  Brook  &ys  it  feems  there,  that  if , the  entry  had  defeated  the 
ejiate  of  the  plaintiff  in  the  wboUy  that  then  the  bond  had  been  dif 
charged  in  all.    Ibid* 

15.  If  ^.  infeoffs  B.  upon  condition^  Uc.  to  re^^nter^  there  if  a 
man  impleads  B,  who  vouches  A.  and  fo  recovers,  or  if  A,,  re-enters 
upon  B.  without  caufe-^  and  is  impleaded  and  lofes^  there,  in  the  one 
cafe  and  the  other,  the  condition  is  determined  \  for  the  latid  is  re- 
covered againft  him  who  made  the  condition.    Br.  Judgment,  pL 

136.  cites  26  H.  8.  «r         1 

i6.  If  a  man  leafcs  land  for  life,  or  years,  rendring  rent  with  cp^F^*' 
claufe  of  re-entry,  if  the  leffor  enter  into  any  part  of  the  land  he  can-  conaitioir 
not  re-enter  for  the  rent  again  afterwards,  by  reafon  that  condition  cannot  bs 
•  cannot  be  apportioned  nor  the  rent.  Br.  Condition j,  pi  193.  cites  "pp**'^.^ 
33  H.  8.  and  P.  9.  E.  4*  i.  vUcd.  Br. 

EzCjDguiihraent,  pi.  49.  cites  33  H,  8. 

17.  Feofiment  to  two  upon  condition'/^  make  an  eflate  back  to  the  * 
feoffor  for  term  of  life^  the  remainder  over  in  fee  to  a  ftranger;  one 

rf  the  feoffees  makes  an  ejiat^  accordingly  \  it  feemed  to  fevera],  that 
this  is  good  for  the  moiety,  becaufe  the  party  to  the  condition  bAth 
difpenfed  with  the  condition  by  the  accepumce  of  the  eftate.  Dy. 
^9.  b.  70.  a.  pL  36.  Pafch.  5  £.  6.  Anon* 

18.  Leffee  fir  years  bus  execution^  by  elegit  of  a  moiety  of  the  rent  u.%01.^ 
^nd  reverfian^  againft  the  leffor  where  the  leafe  was  upon  condition,  "i*^'  '«* 
This  is  a  fufpenfion  of  all  the  condition  during  the  time  of  the  ex-  ^'"^*  ^^ij^/ 
tent ;  and  though  only  a  moiety  of  the  rent  was  extended,  yet  the  s?p" where 
entire  condition  was  Ju/pendedy  for  it  cannot  be  apportion^!}  per^^^^^^^ 
Curiam.    Mo,  22.  pi.  75.  Pafch.  2  Eliz.  Anon.  ^^^^tht 

leiTor,  it 
wu  beldy  that  the  mo'ety  of  the  rent  tnd  the  reveifion  was  extendable  hy  elegit*  and  upon  fuch  ex- 
tent the  condition  it  fufpended  diirinf  th'eextenti  «4  xutH  in  tbt  UJhr  Mi  in  tbt^artj  luht  bet  tbt  ex* 

tmtn 

* 

19.  If  Jcflbr  recovers  part  of  the  land  in  an  a£Kon  of  wqfte^  or  ^-  P-  ^f 
inters  for  forfeiture  into*  part  for  an  alienation  in  fee,  the  condition  j^*  J"^*=**» 
remains^  as  Manwood  conceived.    4  Le.  29.  inpU82*  pU^ltl 

Trin^l4 
jEHz.  and  feemttobeS..C.        ■    S.P.  perPtriam  J*  Mo.  305.  Pafch.  17  PISi.      •      Mj,  114.  pL 
255.  Pafch.  20  Eliz.  S.  P.  obiter,  b/  Dyec  an^  Manwood. 

2e.  A  parfon^  leafed  landj  whereof  he  isfeifed  in  his  own  righty  and 
land  whereof  he  isfeifed  in  the  'right  of  his  churchy  for  years,  render- 
ing rent,  with  claufe  of  re-entry,  and  dieth  ;  the  rent  fhall  go  ac- 
cording tQ  his  refpeflive  capacity,  and  the  condition  divided.  Per 
Jefferies.    4  Le«  28.  in  pi.  82. 

21.5$ 


pa  ConHittom 

21.  Sc  if. pari  of  the  land  fo  demifed  be  roiSleli  the  rent  Oiall  b« 
•001^349.  apportioned,  and  the  condition  alfo.    Per  JeiFeries.  4  Le.  28^  in 

ParcLi/    pi.   82» 

of  re-entry,  takes  a  wife  and  dies ;  the  wife  recovers  the  ^dpart  of 

the  land  demifed  for  her  dower^  now  that  3d  part  is  difcharged  of 

the  condition  during  the  eftate  in  dower,  but  the  refidue  is  fubjedt 

to  the  condition^  per  Mounfon  J.  4Le.  28.  in  pU  82* 

S  P.  agteea,      23.  Where  one  has  entire  condition,  he  cannot  by  bis  own  adt 

k^uL^f^*  divide  it,  but  by  a£i  of  law  it  may  be  divided;  as  by  recovery  in 

lUx.  B.R.  wafte,  or  defcent  of  part  of  the  reverfion  in  gavelkind  or  borough 

in  Dum-     Engjifli,  but  not  by  grant  of  the  perfon  himfeif*    Mo,  97,  98.  pi. 

y^'*^*^   241.  Trim  14  Eliz,  Appowell  v.  Monoux. 

diverfity  D. 

309.  pK  75.  in  WinterVcife.— »Godb.  %.  Pafch.  20  Eliz.  C.  B.  &  P.— .^Mo.  98.  pi.  241.  Tria. 

l4£Ux«  at  the  end  of  the  cafe  of  AppowcU  v.  Monouy*-        Co.  Litt*  215.  a.  S.  P. 


24«  A.  termor  for  20  year  Sy  and  fiifed  in^otber  lands  infee^  leafes 
all  for  \0  yearly  referving*  rent,  with  claufe  of  rc-^cntry,  and  dies-y 
how  the  heir  has  a  reverfion  for  the  land  ia  feo,  and  die  executor 
for  the  other  land,  fo  the  condition  is  divided  according  to  the  re- 
verfion.   4  Le.  27.  pi.  82.  per  Manwood. 

25.  A.  has  a  general  tail  in  BL  Acre^  andfpecial  tail  in  Gr.  Acre^ 

end  leafes  bothy  rendring  rent,  and  dies  having  yh;^r/r/  iffies  inhe^ 

[  3^1  ]  ritahie  to  each  tail  \  now  the  cbriditron  (hall  go  according  to  the 

rent ;  per  Manwood.    4  Lc.  27.  pi.  82. 
S.  P.  ac-         26.  If  leffor  accepts  furrender  if  pcn^  the  entire  condition  is 
r^Dyel^*    gone,  for  *tis  his  own  ad,  per  Periam  J.    Mo,  203,  ph  349. 

and  Man-     Pafch,  2?  Eliz, 

Wood.  Mo. 

2T4.  in  pi.  a.ss*  Pafch.  »o  ElU^  S»  P.  by  Periam*  Coldfe.au       ■    iS*P>  by  Jcfierieti  4Le. 

2S.  in  pL  82. 

If  ijwjrfe-  27.  Two  coparceners  of  a  reverjton  with  eonditlon^make^iirf/VM/r 
^^\tzk^  iy  agreement^  the  condition  is  gone*  Mo.  203,  per  Periam  J.  fays 
yean  rc^  it  was  fo  adjudged  4  &*5PhiI.  &  Mary.  But  if  i^  writ  the  condi- 
ferviot  rent  tion  remains ;  per  Anderfon  Ch.  J.    Mo.  205^  2o6«  in  pi.  349. 

T^:^  p^fch.  27  Eux 

after  ihcy 

makt  fartithn  (as  \htj  well  may,  havbif  the  mrerfion  and  freehold  In  tbem)  seither  the  oa»  aor  tb« 

other  ihall  entei  for  the  condition  broken.    Per  Kodei  J.  Coldlb.  %%,  Trin.  %Z  £li2« 

28.  A  condition  is  an  entire  th)n^>  and.  cajmot  be  divided*,  as  if 
I  leafc  3  acres  for  years,  with  a  condition  of  re-entry  for  non-payment 
of  rent,  and  then  1  grant  the  reverfion  of^  acreSy  the  condition  is 
deflroy'd,  for  it  is  entire,  and  againft  conamon  ri^ht;  but  in  the 
king's  cafe  the  condition  is  not  deftroy'd,  but  remains  ftill  in  the 
king.    Co.  Litt,2i5.  a,  . 

C«.  Litt.       •  29.  So'  a  condition  may  be  apportioncU  by  the  a£i  or  toft  of  the 
"m*'^'^'^'*  as  if  a  leffcs'  makes  a  feoffment  of  party  and  the  UJfor  enters' 
S.  P^hy^  fir  the  forfeiture  i  or  recovers  the  place  wafted,  the  rent  and  con- 
periam.^  dition  mall  bc  apportioned ;  for  the  kiTor  (hall  not  be  prejudiced  I7' 

the. 


Condition.  301 

the  aA  of  the  leffefc,  and  no  one  fhall  take  advantage  of  his  own  s.P.  Arg. 
vrrong.  4  Rep,  120.  b.  HilL  45  Eliz.  B,R.  Dumpor's  cafe,  alias  ?f"\fji^ 
Dumpor  V.  Symms.  cndofpi.jr. 


30.  [A  condition  may  be  exiinguljbed  as  to  onij  and  in  effi  as  to  ^  lc.  239. 
another]  as  where  tenant  for  life  of -a  rent  acknowledged  a  ftatute,  pi.  386. 
and  rcleafes  to  the  tertenant,  the  ftatute  is  forfeited,  it  was  held  that  ^'^^^  ^^ 
the  rent  as  to  the  ccmufee  was  in  effe,  per  Coke  and  2.  other  juf-  j.  !„  c.  b. 
ticcs.  4  Lc.  235.  pi.  370.  Mich.  5  Jac.  C.  B.  Anon.  m  Dun- 

combNcafff 
and  ieems  to  be  S.  C* 

31.  JSleJJor  grants  revirjion  efpart  of  the  land.,  all  the  condition  ^-P*  v" 
is  deftro/d.    2  Roll.  IL  332,  333.  Trm.  a  I  Jac.  B.  R.  Anon.    M^roj! 

ir>  pit  34^9. 
-D.  309.  a*  pi.  75,  in  Winter's  cafe,  S.  P.  S.  C.  cited  per  Cur.  and  admitted.' 


Godb.  336.  in  pi.  431.  Trin.  ai  Jac,  B.  R.         -S.  P.  Arg.  Coldlb.  114.  pi.  4.  Mich.  39  ft  4o£lis* 
Co.  titt.  215.  a.  S.  P. 

32.  Covenant  to  levy  a  fine  to  the  ufe  of  himfelf  and  wife  for  life,  , 
and  afterwards  made  a  leafe  of  the  lands  for  ^i  years,  rendring  rent 


every  half  year,  and  after  the  death  of  J*  S.  to  pay  a  fine  of  12$  L 

J  provi/oy  that  if  i 
itJhaU  he  lawful  for  the  lejfor  to  re-enter.     Afterwards  he  levied  a 


hy  $L  per  ann,  quarterly  j  provi/oy  that  if  the  rent  or  fine  is  not  paidj 


fine^  and  then  ajfigned  over  the  reverfion*  It  was  objefied  that  the 
condition,  as  it  refpefb  the  fine  of  125 1.  is  a  condition  in  grofs, 
and  not  incident  to  the  reverfion,  and  fo  not  transferred  by  the  af-  ^ 
lignment,  but  that  the  condition  as  to  the  rent  is  transferred;  but 
Roll.  Ch«  J.  faid  that  a  man  caiinot  by  his  own  a<5l  divide  a  condi* 
tion  which  goes  in  deftruction  of  an  eftate,  and  by  afligning  over 
the  reverfion  the  whole  condition  is  gone ;  and  this  is  not  within 
the  ftatute  of  32  H.  8.  to  which  all  the  juftices  agreed.  Sty«  316. 
Hill.  i(>Sl,  Dekins  v.  Latham. 

33.  Where  the  condition  runs  with  the  renty  if  the  rent  is  gone  f  ^02  J 
the  condition  is  gone.    See  Tit.  Refcrvation  [NJ  pL  6.  and  the 
notes  there. 


(G.  d.  2)  What  fhall  be  a  Sufpenfion. 

% .  fT^ENANT  in  tail  made  a  feoffinent  infee^  and  retook  ejlate  in 
-*    />/,  and  after  was  hound  in  a  flatute^merchant^  and  then  made 
a  feoffment  in  fee  upon  condition^  and  died\  the  iffue  in  tail  within 
age  enters  for  the  condition  hrokeny  and  was  remitted  by  his  nonage. 
Per  Keeble,  the  execution  of  the  ftatute  wasfued  agaifift  the  father 
of  the  iffue  in  bis  life^  which  execution  is  not  yet  incurred^  there- 
fore the  condition  was  and  isfufpended during  the  execution;  for  h& 
who  may  make  a  condition  may  fufpend  or  difcharge  it,  and  this 
is  as  a  grant  to  difcharge  the  land  of  the  condition  during  this  time  ^  ^ 
hy  the  equity  of  the  ftatute  of  anno  i  R.  3.     For  the  father  might  ic^.ble.  Sr, 
have  releafed  the  condition,  or  *  if  he  had  taken  a  leafe  for  years  Conditions* 
after,  and  had  granted  it  over,  there,  during  this  leafe,  the  condi-  Pf*  *49- 
tion  bad  been  fufpended.    But  Rede  contfa.     But  Brook  fays,  it  ^/^Y.^    ' 
•  *        ~  fe«ms, 


fcemsy  the  law  is  with  Keble»  and  not  denied  but  that  a  cdiiuddll 
may  be  fufpended.    Br*  Conditions,  pL  134.  cites  8  H.  7,  7* 

2.  In  TrefpaTs*     Tenant  in  tail  dijcontinues  upon  condition^  and 
after  is  bound  in  a  Jiatute-mercbant^  and  the  coHufee  has  execution  ; 
the  tenant  in  tail  dies ;  the  condition  was  performed  in  tb^  life  of  tbi 
feoffor.    The  ifllie  in  tail  may  enter,  and  the  condition  is  not  fuf. 
pended  by  the  execution,  per  Brian  Ch«  J.  and  his  companions  ; 
but  Brook  (ays  quod  mirum  !  becauTe  it  feems  that  the  execution 
fufpends  the  condition,  and  alfo  the  tail  isdiicontinued)  and  then 
if  the  heir  does  not  recover  by  formedon,  or  otherwife)>e  remitted, 
the  heir  cannot  enter.    Br.  Conditions,  pi.  249.  cites  1 1  H.  7^  21* 
K0.7f.pL      J.  5y  extent  on  a  recognizance  of  the  moiety  of  the  rent  and  re- 
S'eIiZ' °*  verfion  a  condition  of  re-entry  is  fufpended  \  cited  by  Mead  to  be 
Anon.*s.  P.  the  Opinion  of  the  court.  6  Eliz.  4  Le.  28*  • 

ndleemt 

«i  be  the  cafe  intended,  gnd  there  agtfed,  and  that  If  the  rent  \it  arrear  he  cannot  enter  into  the  other 
woiety.  Dal.  72.  pL  50. 6  EUz.  S.  C,  The  condition  is  fufpended  for  the  whole,  though  only  a 
■niety  of  the  rent  is  extended  \  for  condition  cannot  be  fufpended  for  part  and  in  tSk  for  part.  Mo. 
•r.  pi.  225.  Trio.  10  Eliz.  ■  S.  P.  held^  that  the  condition  it  fufpended  during  the  extent^  at  well 
m  the  leilbr  ts  in  the  extendor.    4  Le.  20X.  pi,  312.  in  time  oi  queen  £1j<. 

4.  A.  makes  a  Uafe  to  a  man  and  feme  fole^  fendring  rent  widt 
claufe  of  re-entry,  and  afterwards  me  leffir  intermarries  with  thi 
femij  the  condition  is  fufpended.    Per  Mead  4  Le.  28. 

5*  When  a  condition  is  fafpended  in  party  it  is  fufpended  in  all. 
A.  leafes  for  years  on  condition,  and  afterwards  leffor  confirms  hie 
eflate  in  part  of  the  land  for  life^  the  condition  is  gone,    rer  Har- 
per, 4  Le.  29, 30. 
Co.  Litt.         6.  Leafe  was  made  of  land,  part  borough  Englijh  and  part  at  com^ 
%iS  a.  8.  p.  ;non  law  by  licence  of  the  lord,  upon  condition,  that  if,  &c.  after-^ 
wards  reverfion  of  part  defcends  to  the  eldeft,  and  of  the  other  part 
to  the  youngeft  fon.    Per  2  juftices,  the  law  which  has  fevered  the 
reverfion  has  fevered  alfo  the  condition ;  and  where  one  purchafed 
the  part  of  die  other,  he  fhall  have  advantage  for  one  part  ef  the 
condiuon  as  heir»  and  the  other  as  allignee.    Ma  113.  pi.  254* 
f  303  1  Pafch.  20  EUz* 

4  iCep*  52.  7.  A.  makes  leafe  to  B.  rendring  rent  upon  condition  to  pay  a  fine 
Mich.  29  f^n  a  Jay  certain.  B.  re-demifes  this  land  to  A.  before  or  after  the 
BR  rIw-  day  of  payment  of  the  fine,  this  is  no  fufpenfion  of  the  condition 
lin'scafe  '  becaufe  it  is  collateral^  but  if  the  condition  had  been  to  pay  the  iin« 
S.C.--—    annnally  the  re-demife  would  fafpend  thp  whole  condition,  becaufe 

ky  Hale  Ch.  ^°  ^^^^  ^^  *^  ^^  ^^^^^'     J^^'  ^^^  P^'  ♦^^ 

J.Veat.257.  g  Mortgagee  demifes  the  land  to.  the  mortgagor  for  years.  This 
demife  does  not  fdfpend  the  condition ;  for  the  payment  of  the  mort** 
gage  money  does  not  arife  from  the  profits  of  the  land>  and  it  is  a 
CQndition  collateral.    Jenk.  254.  pi.  46. 

9.  A.  leafes  to  B.  2  acres/or  toyears^  rendring  rent  with  con- 
dition of  re-entry ;  leffee  leajed  i  acre  for  10  yearsy  and  afterwards 
granted  the  reverfion  in  the  20  years  in  thefaiU  one  acre  to  lejfory  ic 
was  held  to  be  no  prefent  fufpenfion  of  the  faid  condition,  becaufo 
.  there  was  not  any  poffcffion.  3  Le.  %^l.  pi.  2f  jj,  Pafci..  30  Eliz.  in 
Cam-  *S«acc.    Brightman*s  cafe, 

iPv  Leaft 


to*  Lcafe  with  condition  to  re-enter  for  n$t  repair tng^  &c«  - 

}eflbr,  with  the  content  of  the  leflee,  builds  a  new  barn  on  part  of 
he  land,  and  the  lefTee  takes  a  new  leafg  of  the  new  barn.     By  die 
new  leafe  the  condition  is  fufpended ;  for  it  Cannot  be  apportioned, 
atxl  the  liew  leafe  is  a  furrender  for  that  part,    Noy.  126.  Gulcoe      .    . 
V.  Sharp. 

I  !•  If  A.  lets  to  B.  for  10  yearsj  and  B.  re-demfis  to  A.  for  fix  2^|fjfj* 
.years  to  coqmneiice  infuturo^  in  the  meaui  time  this  works  no  fuf--  M^tnMt 
penfion  eidier  of  rent  or  condition  y  per  Cur.     Vent.  91.  TrixL  %%  ^^  ^e  Wi 
Car.  2.  B.  R^.in  the  cafe  of  Lion  v.  Carew*  Jf  "***^^ 

the  condi* 
.    tion  arifei 
oy  afrifetn  haerifi  fafftd  By  tte  leflee  to  the  leflbry  fa  fhit  the  leflee  ought  tb  kitfe  pnfit  of  it  \  ad* 
'  j^flgpi  and  affirmed,  in  error.   Jenk*  154.  pi.  46.  4  Rep.  $%.  b.  Mich.  %^Uy>  ZKs.  Riw||ot*t 

.  ciffi  i  iS.  C«  cited  Venti  a.77.  per  Cur.  whooblerved  that  the  refolution  m  that  cafe  aa  to  fufpeafion 
of  the  rent  waa  not  nccefTary  to  the  judgnient  given  in  t&ac  cafe  which  wai  upon  the  eitbguiihiac&t  of 
the  CQiiditiosy  which  la'entixd  and  not  to  be  apportioned.     -  ^ 

(G.  d.  3)    Revived  in  what  Cafes* 

i.  T  K  debt,  the  defendant  was  bound  to  the  plaintiiF  in  100 1.  t$ 

.  ^   ^  make  his  eldiftfon  marry  the  daughter  of  the  plaintiffs  and  that 

5^  he  dies  before  carnal  copulation^  that  he  /hall  make  hisfecondfin 

*  tnarry  the  fame  daughter  within  a  yeary  if  the  law  of  the  church  Mill 
"fermit  it ;  and  after  the  eldeftfon  married  her  and  died  before  carnal 
^iopulationy  and  the  plaintiff  obtained  a  licence^  and  [required  tfie  de- 

fehdant  to  make  the  fecond  fon  niarry  with  the  daughter  within  the 
year)  and  he  refiifed,  and  die  plaindfr  fued  the  obligation ;  and  they 
demur,  &c.  For  it  was  agreed  there,  thatat  die  dme,  &t.  of  the 
Diaking  of  the  obligadon,  it  was  not  lawful  that  die  younger  bro« 

*  ther  fliould  marry  her  who  was  the  feme  of  his  eldeft  Brother ;  and 

*  therefore  quaere  if  the  obligadon,  which  was  drfcharged  before  by 
^the  licence,  in  as  much  as  the  law  of  the  church  would  not  permit ' 

it,  may  revive  by  the  licence  obtained  after,  and  to  be  forfeited  now 
where  it  was  difcharged  before;  for  the  fecond  marriage  was  not  \ 
permiffshle  by  laWy  but  by  the  licence  which  came  afier ;  for  the  giv- 
ing of  the  licence  proves  that  the  law  would  not  iufFer  it,  for  the  li- 
cence is  a  difeenfadon  with  the  law ;  and  therefore  it  feems  that 
die  obligation  1$  not  forfeited.  Br.  Conditions,  pi.  194.  cites  i^ 
■  H.  8.  5. 

f  30+3 

(H,  d)    In  what  Cafes,  after  Refufd,  he  fhall  b.y^^J^^^ 

JSncore  Priji.  p'»ft»  pa 

totBm.* 

•     I** 

!'•  A    ^^N  ^^^^^  ^"  ^^  quarters  of  corny  upon  condition  •  [to  •  9^P« 

■^  P^y}  for  10  quarters  j  if  it  be  refufed  at  the  dayy  he  may  ^^'jj^ 
plead  it,  without  feying  uncore  prift.    Co.  9.  Peytoe  79,  for  itiSchar^to 
bonum  perlturum,  f  28  H-  8,  25.  154.  thej>bUy 

* '  *      to  keep  Sly 

Ofid  fxya,  that  To  It  wa&  held  la  z8  H.  8.  in  C B.  a& Cariel  hu  xeportej.    Ibid.  79«  a.  b..  ■  ■  ■€•» 
IJtt.  ao7*'  a.  S.  P.  accordingly.  ,^ 

*  f  D.  «4,  b.  as-  a.  pi.  154.  HiU.  18  H.  ^.  cttet  Triii.  iz  H.  8.  Rot.  $4%.   Brickhead  ▼.  VTMb^ 
8.  P,  adiudged  for  the  plainkiff;  fofhat  the  defeyidaofi  ihould^T*  pteadcd  Uifit >«  was  unMivjprift  m 

s  ,^ver  the  20  quarccn. 

Voi..V«  Z  (a,  A  man 


m 


C^tiitidn. 


••  ^'^.  -    fz.  A  man  Uuniin  nfiaiute^  recognizance^  irdtt^MisMi  i^eS^ 
^^^^  /iwr^i^r  a  Uferfum  j  the  oHigcc  rrfufid  9t  the  di^y  it  is  gone  i«ir 

contajoed 

In  the  oUigitiafty  &c.  it  bdng  conUined  in  the  defeafiace  riiade  9t  tbe^tSpBe^  tor  <fter the  oUifidai 

ibtate 


C. 

tMt  if  ^  <)Ui80r4iBAdeii  at  «he  day,  add  obUfetiefolas  i^.thiKk  iaipft  lor onr.   9JUp.  79.  b.  tf* 

3.  In  dd»t  upon  obligation  upon  condition,  diat  if  fbe  dejfendant^ 
h  4md  within  tk^fififi  x&^U  fiartholomeW)  or  htfm  tbifeafi^  de« 
liver  40  -cloths  to  Ae  platntifi^  the  plainciiF.paving  to  him  10  !•  for 
every  dodi  immediately,  that  then,  &c.  and  that  in  the  vigil  of  the 
feaft,  the  defendant  came  to  the  plaintiiF^s  houfe^  and  there  W9t 

'  ready  to  have  deliveredf  &c*  and  the  plaintiff,  nor  «iy  for  him^ 
were  not  ready  to  pay  him ;  per  Choke,  you  ought  to  (ay  that  you 
was  there  jiU  die  day,  and  the  j)laiitti|F,  nor  tmv  Other *was  ready  to 
receive  it,  and  that  be  is  yet  ready,  which  all  thejuftlces  agreed^ 
by 'Which  he  iaid  accordingly.    Br.  Conditions,  pi.  J74.  cites  %x 

4.  In  debt  upon  ohligatidn^  the  icfendsoit  f  leaded  that  the  platnU^ 
fy  deed  indented  hctwxxt  them  covenanted  that  the  defendant  paid  htm 
50  L  ,af  Afich.  the  obligation  fhould  be  void^  at  which  day  he  tm^ 
dred  the  nwneyj  and  the  plaitUiff  refufed  it ;  me  court  held  the  plea 
^ood  without  faying  uncore  prift ;  for  the  indenture  of  defeaiance  Is 
a  coUater^  covenant,  and  not  parcel  of  the  obligation,  as  die 
condit^oii  indorfed  isj  per  Dyer,  Mo.  36.  37.  pL  119.  Triii.4 

Thif  IS  to  j^  jjj  jQj  ^jif^  Qf  Condition /ir  payment  of  a  certain  ftem  in  Zrop^ 
gjjib^hitouebing  lands  or  tenements^  if  lawful  tender  ^be  once  refufed,  he 
that  ought  which  ought  to  tender  the  money  is  of  this  qiut  and  fully  difcharge4 
IV'^Z.   for  ever  afw*    Litt.  Se^  338.  ' 

flit  money  *'*'  • 

is  of  this 

gjjgl  nrptd  for  ever  tomakt  any  ether  tenJtr  j  but  If  it  Were  a  dutj'  before,  though  tihc  feof!br  enter  bf 

f(«rcc  of  the  condition^  yet  the  debt  or  duty  remained  ;  as  if  A.  borrows  tcoi.  of  B.  and  after  mort^ 


gages  the  land  to  B»  upon  conditioc  for  payment  thereof;  if  A.  tenders  t&eduney  toB.  and  tc  re< 
luleth  it,  A.  mty  enter  into  the  land,  ^d  the  land  ia  freed  (oir  evfr  of  the  condition,  ^ut  yet  ihe  d^ 
tcmaineth,  and  m.iy  be  recovered  by  sAlon  cf  debt.  But  if  A.  without  any  loan^  debt  or  duty  pre* 
ceding,  infeofF  B.  of  land  upon  condition  for  the  payment  of  rro  1.  to  B:  inTnture  ofzrratmity  orgift^ 
3n  tliat  cafe  if  he  tenders  the  100 1.  to  him  according  to  the  condition,  and  he  refiifetD  it»  B.hattA« 

irei^^  tl^refore  ^  and  fo  ia  out  author  id  this  and  lu<  other  cafes  of  like  nature  to  be  widefilo«d»  €•• 

Vitt,  309.  a.  b* 


[  305  ']      (^*  ^)   ^^^^'  Things  will  dejlroy  a  Condition  | 

and  what  not. 
ASls  by  the  Refervor. 


f  !•  ♦  T\,    14  Eli«*  309'  75-  agreed  pec  Curiam  that  bjfi  Ae|Ti# 
m^-m  ffihe  rex,erfton  if  fart  of  the  la^di  upon  a  kafeforyeat^ 
T^T^^     ^  tt'fih?*  a^tnent  Hpofi  amditiQH'is  rejervedy  all  the  condition  is  coim 
i%\]ii.     (fWfiai^  bfcaiifett  iypenal^  and  therefore  casnoi  be  divided  i  mi 


♦  Tl.  jot. 
^.'-jtQ.a. 
WilUci^s 


»    *. 


lie  fliuft  ddhrojr.-bif  oun  grant  if  die  cpndidon  fhall  remaJn,  abhough  *i|»>-  &P« 
alfiy  this  CMditton,  was  rtftrvei  upmjiherid  nntu    Co,  S  f  -i&^^  %^  ^ 
55.  b.  refolvcdO  M.fK?— 

S.  g.  cited 
Codb.  336.  pK  431.  S«  C.  cited  Ajid.  174,  In  pi.  aii>       .         S,  C.  cited  by  Anderlbn  and 

Rhodes.    Mo.  to5.  ■■  I         «5,  C.  cited  by  P«riam  J.  Goaldib.  ^i.    ■  »      S.  C  dted  3  |.e.  X44« 
|pL  17S. 

«   f  And.  173.  pL  tii.  Kjught  v.  Brech.  8.  C.  9c  S.  P.  tdmitted  per  Cur.        .    Mo.  109.  pL  349^ 
8.  C.  ft  S.  P.  admittad  per  Cur.«         .      Gouldib.  15.  pi.  14  ft  19.  pi.  t.  8.  C.  ft  S.  pl  admitted* 
3  Le.  ti4«  pi.  17S.  Kaight  t.  fieeck  S«  C.  ft  S«  P,  admitted  per  Cur.        i.  a  Roll,  &»» 
3p. TiOk  si  Jae.  B, lU  AaM.  S.P. 

[2.  Co.  5.  Kmght  55.  b.  rdblved»  [jf  ]  d>e  king  grmts  part  ef^^-  *«> 
Ae  reverfimy  his  p^Unta  fi^all  mi  take  advantegg  ^tfa  conditsofty  ^-^'^^^v 
but  t^e  king  by  his  prerogative  may)  becanfe  jt  remains  in  hiu^i*  J^    p'^m  and 


^  Windham, 

that  the  condition  was  gone,  but  bv  Andetfim  and  Rhodes  e  control  and  at  length  the  caufe  wa^ended 
V  aigfaemcnt*  >  H*And.  174.  pi.  iii.  S.  C.  ft S.P.  aiyoed:."  ..OoMldlb.  15.  pl^  14.  S.  C.-— ^ 
Sl-e.1a4.pt  lyfc  &  C.  Co.  tttfc  ai5*a.$.  P.  thrt  in  th*  k»t*l  c«ft  tbc  fonditiasi  is  aog 

mtanytA* 

...»  * 

r 

[3.  If  a  ban  Isafesfir  Ufi  u^iKonditian^  tht  rematnSir  ovefy  tlie  See  (P.  4> 
condition  is  deftroy^  becauie  otherwife  he  l&all  dcftrby  the  re-  ^'Z^*  ^ 
mainder  which  he  hath  created.]  ootes  t^^ 

[4.  S9II2L  man  devlfes  fir  life  upon  conditkny  the  rematnuer  to  ^^  p  ^^ 
unothtr}  this  deftroys  the  condition.     29  Aff.  17.  Co.  10.  Ma.  pi.g^andorf 
Port.  40.  b.  and  there  41.  b.  he  cites  *  4  Ma«  per  Curiam,    Con-  ^^  ^^oe. 
tra  %  Ma.  127.  52.  becaufe  it  is  made  at  the  fame  time.]  *^''  ^^^'^ 

[5,  If  a  man  leafes  fir  years  upon  conditiony  and  after  leafes  finr     ^ 
years  by  indenture  to  anotbery  to  commence  prefentfyy  thi^  fecond  ieafe 
hath  not^iven  away  the  condition,  for  it  is  but  by  eftoppel  between 
tbe  parties.    Pafch.  41  Eliz.  B.  R.  per  Curiam*] 

6.  If  a  man  infioffs  me  upon  condition  to  pay  him  10  /.  Jiich  a  day^ 
&r  to  re-entety  and  I  Ieafe  the  land  to  him  r^ndringrenty  and  at  the 
day  I  do  not  pay  tbe  10  L  now  he  fhall  retain  the  land,  and  the  rent   ^ 

*  referved  by  me  is  exttn^;  per  Brian  Ch.  J.  Br,  Conditions,  pi.  167* 
Cites  20.]^.  4.  18,  19. 

7.  But  if  a  man  makes  feoffment  in  fee,  rendring  rent,  with 
daufe  <rf^  re-entry  for  non-payment,  and  ^^fioffee  re^infiojfs  the 
fioffoTy  the  iPeoffor  cannot  re-enter,  for  non-payment  of  the  rent,  be- 
caufe he  himfelf  has  the  land  out  of  which  the  rent  is  ifluing ;  but 
tiiat  otherwift  it  is  of  a  fum  in  grofi  as  above;  per  Brian  Ch.  J. 
Br.  Conditions,  pi.  167,  cites  20  £•  4.  18, 19. 

9*  And  the  law  feems  to  be  the  fame  of  a  Ieafe  made  after  by  the 
feoffee  to  the  feoffor  for  years  or  life,  for  hereby  tne  rent  is  fuipendedp 
Jbid.  per  Brooke* 

9.  In  debt,  the  mafter  an<!  brothers  of  St  Bartholomew  of  Lon- 
don )aAd  granted  tf  J.  S.  for  his  life  fuch  corodyy  &c;  faciendr-faUa 
^rvttia  as  N.  and  others  didy  and  the  grantee  leafed  to  the  mafler  and  [  306 ,  J 
brothers  for  7  yearSy  rendring  10  L  rent ;  the  grantee  brought  At\^ 
'  and  the  grantor  faid  that  the  phuntifF  has  not  done  the  fervices ;  and 
the  plaintiiF  faid  that  he  is  excufed  by  reafon  of  the  leafc  to  tbe 
grantor,  which'  is  a  fufpenfe,  by  which  it  was  awarded  that  the 
'plaintiff  ihall  lofe  his  rent  and  the  corody.  Br»  Conditions,  pU  167^ 
oites  a«  £.  4.  X7« 


'  to.  If  ^  mart  mortgages  his  knd  Upon  drfeafanci  (ffi^taputtiji 

ti'^nter^  and  the  bargain  to  be  void^  and  the  vendue  leajes  hi$  lal)d 
to  the  vendor  for  lo  years  by  indenture  of  defeafance,  andfurtber 
^  grants  to  him  that  if  he  fays  looo  L  within  tbejaid  term  of  lO  years^ 

that  then  thefaUjhaU  be  voiJy  &ci  and  the  lejjee  fumndors  the  term^ 
ftt  the  tender  of  the  xooo  1.  within  the  lo  years  is  good,  becaufethe 
lo'yeaifs  h  dertain  fo  the  leafe  is  furrender'd  or  forfeited;  and  e 
contra  if  it  was  to  repay  within  the  term  aforefaid^  widiout  &efe 
words  (lo  years.)  For  in  the  one  cafe  the  term,  viz.  the  leafe 
is  a  limitation  of  the  ravmen^  and  in  the  other  cafe  the  lO  years* 
, '    '         Note  a  di verity.  Br.  Conditions^  pi.  203.  cites  3<H<  84 

XI,  Leafe  far  life  referring  reht^  and  for  de&alt  a  re^entry^  the 

te*mainder  ^er  in  tail\  diis  remainder  does  not  deftroy  the  condi-* 

tion,  becanfe  it  was  made  all  at  om  time.    But  when  condition  is 

once  annexed  to  t  particular  eftate,  and  after  by  other  deed  the  re« 

veriioti  is  granted  by  the  maker  of  die  condition^  now.  the  condi« 

tion  is  gone.  D.  127.  pL  53.  Hill.  2  &  3.  P.  &  M.  in  cafe  erf"  War-* 

,    rcn  V.  Lee.  . 

A  eonditioii      12.  A.  leafes  a  houfe  and  lands  to  B.  and  takes  bad  a  leafe  of 

"^  ***j^*'/^r/,  and  after  part  of  the  rent  is  behind^  and  A.  enters  into  B's 

PM-t  pftke  P^^  ^^^  ^^  condition  broken.   AdjudeM  that  the  condition  is  gone 

tb'mz  d*-     suid  void  by  A's  taking  a  leafe  back  of  part,  becaufe  a  condition  is 

•  imtfed  emit  fpcdal  and'  entire,  and  not  to  be  fcveredr    Owen  41.  Hill.  26  Elii, 

umezed  to 

fuch  a  rent  in  quaailty ;  for  if  the  rent  he  iimtmfbei  tile  Cfuiditton  maft  faili  per  Hile  Ch.  J.    Vemt. 

378.  Mich.  17  Car.  %•  B.  R.  in  cafe  of  HodgflciniT.  Robfon  and  Thoroboroufh. 

The  cafc.wasy  vix.  A  copyholder  nude  a  Uafefw  16  vAirii  rendring  aol*  rent,    hejfet  madt  a,  /<^ 


pfparf  of  the  \»nd/or  lOfean  witbeut  atn  rent.  The  Utfi  hjfee  ajigned  hit  term  to  the  frjf  lejSrm 
AH  the  court  agreed  that  the  firft  leflbr  flialT have  all  the  rent  againft  the  lefiee,  and  he  nothing  agaiaft 
hia  undcr-leir<e|  hecaofe  he  refenred  nothing,  nor  fluU  the  under-leflee  have  any  thing  agatnft  the 
Arft  le0br  for  the  fame  realbn.   %  Lev.  143, 144.  Trio.  %j  Car.  1 B.  R.  Hodgfon  ▼.  Thornborpugb. 

13.  A.  gare  land  upon  conation  to  B.  and  afterwards  A.  by  fine 

releajes  to  B.  all  his  rights  yet  the  condition  remains.     2  And.  84. 

Mich.  39  &  40  Elis.  cites  the  cafe  of  Dentiam  v.  Dormer. 

Ow.  If  6.         14-  A  leafe  was  vboAh  for  years  upw  condition  to  be  performed  by 

S.C.  ad-     the  lej/ir,  and  before  the>  time  of  performance  the  leflor  leafes  it  to  a 

judged.      Jtranzer  for  year s^  and  then  performs  the  condition,     it  was  obje£ted 

that  by  making  this  2d  leafe  the  condition  was  difpenfed  with ;  but 

all  the  court  e  contr«  \  for  the  eftoppel  is  only  between  die  leflor 

.  and  the  ad  leflee,  and  adjudg'd  that  die  leilor's  entry  was  lawful. 

And  Coke  Att.  Gen.  being  in  court  faid  it  was  a  clear  cafe.    CfO« 

£.  665.  pi.  16.  Pafch.  41  £liz.  Ferrers  v.  Burrougb. 

15.  But  if- one  naks%  z  feoffimnt  on  condition^  and  afierwardi 
.  levies  a  fine  to  a  fir  anger y  the  condition  is  gone.  Cro.'£.  665* 
pL  1 6.  Paich.  41  £liz.  in  cafe  of  Ferrers  v.  Borough; 
dbdb.^33d.  ,5^  i^^afe  for  years  rendring  rent  with  claufe  of  re-entry y  leffii  af^ 
Hawkcf-  M^^^  ^^  ^'t  term  in  one  fart  to  one^  and  in  another  part  to  another^ 
worth  V.  and  kept  a  part  to  himfelfi  lejfor  levied  a  fine  of  the  reverfion  of  tba 
P-vis.  s.  c.  ^h^u  to  J.  S.  The  rent  is  aitear.  The  Erft  leflee  paid  all  the  rent» 

by  thc^uf-  ^^^  ^^^  *•  •"^^  ^g^'"^  ^^^  aflignee  of  die  leflor  demands  the 
Hat  that    rent  and  mterst    Per  tot*  Cur,  bis  entry  is  lawful ;  for  the  leflee 


Conlittion»  ^,307 

a       P 

by  die  apportionoient  of  the  land  cannot  (^eftroy  die  conditioo^^e  oondi* 
W>ttgh  true  it  is  *  if  the  lefTor  grants  the  reverfion  of  part)  all  the  tion  wat  not . 
condition  is  deftroyed,  and  the  acceptana  of  the  rent  if  not  material.  J=|*n»y«l  by 
a  RolL  Rep.  332.  Trin.  ii  Jac.  B.  R.'  Anon.  ^^'^^  J^  ^ 

of  tfale  IdR* 
lumfelf  an4  fe  no  coloqr  to  4eftro^  tk«  condition.     \  P»lm.  382.  S.  P.  on  «  leafe  made  by  Fitf 

^Uiamsy  ind  ftems  to  1)e  S.  C.  and  for  non-payment  the  grantee  entered  into  the  whole  and  hc)^  , 
lawful  f  fyt  the  law  by  apportiMunent  of  the  land  cannot  deJbroy  the  condition,  as  leiTor  may  by  grant  ^ 
•ffaitnf  thtltveriSon,  iind  ChamberUin  J.  faid  it  had  been  fo  adjudged  beiore  in  th^s  cciurty 


(K.d)     [DeJrayeJ  or  Mended  fy]  . 

Aifs  in  Law. 

[u  Y\   '4 1^«*'  3^9*  75-  V^  Curiam,  5f  the  iwerfitn  ufa  kafe^  3o».  V 

^^^for  jiars  ^at  fevired  in  any  party  the  entire  condition  re-i^^^^, 
ferved  upon  the  leafe  for  years  ihall  not  be  deftroyed,  if  the  fever- caib«- 
ance  be  ly  dijcent^  evi^tm^  or  aSi  of  the  law  \  odierwife  hy  the  a£l 
0f  the  party.]  *  -  ..    C 

[2.  If  a  man  makes  zfeoffkent  to  the  ufe  of  bimfelf for^fe^  tbfUo.fl^'*^ 
remainder  to  another^  &c.  with  power  ofrevocatieny  ana  after  makes  Pjr  ^^7* 
SL  leafe  for  years ;  he  cannot  after  revoke  during  the  leafe.    Pafoh*  Yeiiajid  vf* 
3  Jac.  between  Teoland  and  Fettisy  per  Curiam,  ^eed.}    v      '     i  Fidis,  s.  c« 

[3.  But  after  the  leafe  expired  be  may  revoke,    Dubiutur,  P.  3  S*!*^*?^-/- 
Jac.  B.  between  Teoland  and  Fettis.  ]  ^^J  ;^* 

,  -for  all  ex« 
Cj^t  the  term  ;  and  that  if  one  make^  a  conyey^nco  with  pofrer  |o  make  leafe*  atid  wltti^power  of  re« 
vocation*  if  he  nlakes  a  leafe  he  may  retoke  for  the  refidue  \  but  he  faid  the  doubt  here  is,  where  he 
Ins  no  power  to  main  leaHes  4iid  yet  he  makes  one  {  the  court  n^cve  divided  in^o^mon."  Mod. 

1 14.  pi.  13.  Hale  Ch.  J.  cited  16  Car.  Snape  y.Sturty  that  if  there  be  a  power  of  revocation  and  a 
it  for  years  is  made*  it  fufpends  ^uoad  the  term,  but  after  it  is  good.*— -See  Tit*  f  owcrsj  (A*  16) 


jt* 


I 

4«  Leafe  for  years,  pr&vijoy  that  the  leflee,  his  executors  or  a(X 
ligns,  /ball  not  alien  Mr  grant  over  the  term  without  licence  of  tb^ 
teffor^  but  only  to  one  of  the  children  of  the  lejfee\  the  lefiee  died,  and 
bis  executor  granted  the  term  tp  one  of  his  fons*  Brooke,  Browne, 
and  Dyer  held  that  by  the  grant  to  one  of  the  fons  die  reftrainc 
was  not  determined,  and  that  the  fon  could  not  grant  over  tfx  2, 
(hranger  without  licence ;    but  Stamford  and  Catline  e  contra,  '  ^* 

T|)e  reporter  adds,  Sed  (jusere  hoc,  and  alfo  qua^e  if  fti^^.be  a 
condition  or  only  a  covenant  ^  for  it  was  not  aereed  as  to  that  Roioft 
«mong  the  juftices.  '  D,  152,  a«  pi.  7.  Mim.  4  &  5*  P*  &  M/ 
Anon.         ^        '^  •      -     /  . 

5.'  Lefle'e  fof  iooyears  leafef  for  20  years  with  clauTe-for  re-s 
entry.  The  firft  leflor  grants  the  reverfion  in  fee,  and  attofnmeiit 
W2S  had  according!^;  grantee  pur  chafes  the  reverfion  of  the  termy  he 
(hall  neither  have  the  rent  nor  re-entry ;  for  the  reverfion  of  tho 
term,  to  which  it  was  incident,  is  extirtSi  in  the  reveriion  in  fee. 
Mo.  94.  pi.  232.  Pafch,i2  Eliz.  Ld.  Treafurer  v«  Barton* 

6.  Condition  was  that  allajfurancesjhallbe  to  the  ufesoftbe  inden-  Jcnk.  %f%. 
pTfi  Hm  condition  is  not  extinguifhed  by  a  fine  \  but  without  fuch  ^^^^i^* 

Z  3  agreement     ^ 


$307  €onWti0it* 

Ibiiitionac.  agreement  Condition  fliodld  be  exdtuS:  by  fine^'  t^fwffnuni^  or  hj 
«fcdiDgiy.  general  entry  into  a  warranty^  or  by  beine  refaivtd  genenlly, 
ylfb^iLC.  ^^^-  '^^-  P'*  *^S-  Mich.  17  &  18  Eliz.  An&cw's  oUc, 

r  3c8  ]       y,  ^.  infeoffed  B.  oi)  cwidition  /«  ccnvff  it  to  JUfor  Ufe^  ntnain^ 

r«.V.C.  ^^'"  ^^  -'*'^  '^5^  y^''  '''  /^^ »  ^*  '^^'^  '^^  ^^if/,  tf«^  iiofgs  thi  land 
.        *   '  io  C.  for  years  by  indentun^  and  yet  continues  the  poiieffion  y  re» . 
folved^  that  A's  taking  the  profits,  and  making  a  ieafe  for  yearly' 
v^as  a  diileifin  to  B.  and  fufpended  the  condition  during  the  term. 
2  Rep.  59.  b.  Mich.  40  &  41  Eliz.  B«  R.  the  2d«  refidution  iii 
Winningtorf-s  cafe- 

8.  A  tenkor  for  jezxs  granted  his  term  to  J.  S^t7||^0/rrdn£//^ihat 
.  if  die  grantee  did  not  yearly  pay  t(h  It.  ^lo  /•  that  the  grant  (boidd  be 
void,  and  after  die  grantor  made  the  erantee  executor  and  died« 
Per  Poph^m  and  Gawdy^  the  condition  is  cxting^uiihed,  but  Qcpch 
and  Fenner,   e  contra.    Goldfb.  181.  pi.  117.' Hill.  4^  EliV^tY 
Tutball  V.  Smote. 
terXM^       9.  A  condition  is  annexed  to  Z  acres,  l  acre  is  eviffed  by  an 
^tSLJln.  eigne  title,  the  conditiion  is  gone*    Par  Haughton^  J.  3  Bulft,  6o« 
jiji*         Trin.  I J  Jac. 

(L«  S)  J/j/^  Wi5^/  Things  the  Entry  tnfiy  Be  for  ffip 

Condition  broke. 

f  X.  TF  a  man  kales  two  mils  upon  condition  that  if  thi  kjfa  katelt 
^  thentj  or  €^gns  either  of  them  to  another,  itjhall  be  Urvufutto 

him  to  n-^intir ;  if  be  hafts  onoy  the  leflbr  may  enter  into  hdm^  for 

the  condition  goes  to  both.     38  E.  3. 34.] 
le.  %9%*  pl«     2.  Lands  were  given  in  tail  upon  condition  if  the  done^  or  Hi 
400.  Anon,  heirsj  difcontinue  the  land,  the  donor  fliall  re-enter  $  the  donee  hath 
ttSiltm   iff^  ^  daughters  anddies^  the  daughters  have  iffuo  2fons^  ani  die i 

3f  the        ^Bi  if  tie  fins  difcontinues  the  land  to  another;  and  it  was  heU  By 
augbten    t^e  court  to  be  a  breach  of  the  condition.    Cro^  £.  35.  pi.  2.Mi|Ji% 

fbl^n^S  *^  *^  *7  ^^^'  ^^-  ^-  ^^^^  ^*  Trevithin. 

4e  droit 

come  ceo»  iec,  CleDchJ*  faid  that  the  words  zrt  (or  mff  pfhli  hthrt)  wbA  therefefe  it  ii  a  fbrftituic^ 

jioodfiut  coACcifua  per  tot.  Cur«    And  judgment  accordio^ly.  **' 

3,  A  bafe  was  made  to  7.for  yiars  upon*  condition  that  they^  nor 
iither  ofthem^  Jhall  alien  "any  part  of  the  land^  without  ajfent  if  thi 
h[for\  they  make  partition^  und-one  alioneth  hir  part^  this  is^tfor-- 
feiture  of  the  whole.  Cro.  E.  163..  pi.  2.  Mich.  31  and  32  Ela» 
€•  B.  Goihrick's  cafe.         •  ^    "^^    .v 


(M.  d).  A« 


1^1 


(M.  d)  At  what  fime  he  may  enter  for  the  Co&<)i« 

tilon  broke  or  perforp:)e(l. 


tb§  iaj^  fcilicet,  the  firft  of  April,  tmdj.  S.  accepts  it  i  ihough  tUs  &  F.  dM» 
is  a  ffood  performance  of  the  condition,  inafmuch  as  payment  before  »<><  «ppev. 
Ihc  Say  is  payment  at  the  day,  yet  A.  f^«wf  re-enter  and  reveft  his  T{t  ^^^^ 
•iV  ifiat$  by  fetce.of  the  condition  till  tbefirji  of  May^  becaufe  thQ  b«t  si  p'. 
condition  does  not  give  him  power  to  re-enter  till  the  faid  day.  ^^>  a»t  •?• 
Mich,  g  Car.  B.  R.  bfetwcen  Burgoyne  md  SpurRng^  held  by  Barkly,  P"'-      ^ 
in  the  cafe  of  a  furrender  of  a  copyhold.]  '•  3^  i 

a.  Ja  a^.  the  ^ury  faid,  that  A,  leafed  to  B.  upon  condition, 
thai  if  A.  or  his  heirs  pay  to  B,  orfis  heirs  loj.  within  a  certain  tifne^ 
that  hejhall  re-enter  j  and  if  he  does  not  fay  \uithin  the  time^  and  Bm 
fays  him  lo  L  wtbin  another  term  afhr^  that  then  B,  jhaU  havefee^ 
and  A,  nor  S.  does  not  pay,  and  A.  re-enters,  and  after  that  both 
days  were  fufied  B.  oufted  him,  and  A.  brought  affifei  add  took 
nothing  by  bis  writ,  becaufe  it  feems  that  B*  has  frankteoenlent  tor 
Ilia  life  by  the  firft  livery  ^  for  A.  cannot  re->entef,  becaufe  he  did 
not  pay^  and  B.  cannot  have  fee  becaufe  he  did  not  pay.  Br.  Con« 
,  dicions,  pi.  102.  cites  12  AfT.  5, 

3.  In.  afEfe  zfeme  vmsfeifid,  and  infeoffed  a  man^  who  bad  afemo^  nr,  c«ilte 
Vp«m  condition  that  hejbould  marry  her.     'T\^t feoffee  infioffedJ.  who  tioni)  pi. 
infeoffed  B.  who  infeoffed  C.  who  infeoffed  D.     The/ryf}i^j^^  «>^«tet 
ekiid\  thofeme  entered  upon  D.  16  years  after,  and  the  entry  good,  fIm.b^iHI 
Ibr  it  is  admitted  a  good  condition  \  for  though  die  fetaffee  cannot 

many  at  die  time  of  the  feoffment,  yet  it  may  be  that  bis  feme 
iball  die,  and  then  he  might  have  married  the  feofforefs,  and  there* 
jfbce  a  good  condidon,  and  the  ehb-y  lawful,  Br,  Conditions,  pi.  1 19^ 
ciles40  Aff.  13. 

4.  Note,  by  three  juftices,  that  if  a  man  covenants  with  C.  that 
Curtain  recovefors  Jbail  fafftr  bkn  to  take  the  profits  of  fwh  land  fill 
J.fatisfy  him  of  100 1.     There  C.  ihall  take  the  profits  till  J.  pay 

.  bim  100 1.  and  the  profits  fhall  not  be  taken  as  parcel  of  th^  ipof. 
Contra  Shelley,  but  he  did  not  perfift  flrongly  in  his  opinion.  Br« 
Expo'fidon,  pi.  1.  cites  27,  H,  8.  5. 

5.  The  condition  of  a  feoflSnent  was  topey  20  /,  a1  ASchaehun^ 

aStd  fo  every  year,  and  after  fisch  default  the  feojfment  to  he  void. 

Kjuled  by  the  judre,  that  it  is  uncertain  in  diis  cafe  when  re-entry 

fhall  be  made,    Clayt.  86.  pi.  145.  Sumnxer  Affixes,  16  Car,  be^ 

4aft  Fofter  J.  FaU's  cafe^ 


24  {N.4).^i^# 


1^ 


CMUftiOtti 


Jt»t.  3»H.  [i.  I  F  a  feiffintm  be  made  upon  e$fuUticn  to  infeoff  a  ftranger^ 
r.  cap.  34.         1  ^j  jIj^  feoffee  does  not  perform  it,  titcjlr anger  cannot  enter 


^•••'^t.Cd.    ^N#  d)  Who  may  enter  for  the  Condition  brokct^  * 

Stat. 
9. 

•Ucwbne/' fof  tbe-breaeb  of  it,  becfuiiebe is  si ftnmger  to  the  condition*    %i 

thjitiftman  £.  4^  c6. 1 
iolMftaa.         ^"^ 

«ther  fo  infeoff  the  firf  fevfarf  and  the  feofi^c  offen  to  hin,  tnd  he  refttfet^  there  the  ftofibr  ctiuioC 
av-eotor ;  /or  there  is  aefituit  in  him.  Contra  in  the  other  cafe ;  there  U  not  any  defaidt  in  ^  feoii^ 
when  the  ftranger  rcfufcd ;  per  Newton  and  Pafton  J.  and  Fulthorpe  J.  accorduigly,  and  (6  3  juflicce 
In  one  opinion,  and  none  to  the  contrary  but  Fortefcue  ferjeaat  j  ^uod  nopu  Br.  Conditiofifj  pL  ^%f 
chea  19  H.  6.  34* 

So  if  a  man  infeoff m  J*  S*  upon  co|idit|on  ^hat  if  y.  S,  d»  fotfM  10  Ljurfy  u  ^Prwfftr^  tha 
tiwn  fAntJhMuger  may  re-enter^  and  it  is  hy  deed  Indented,  and  after  J.  S.  does  not^ay  the  ftrangar, 
therethe/r;,^flftfy  carcT)  Vatnottheflraxiger}  quodnou,  Br.  Conditioniy  p|«  7S>^  qtesDofU 
A  St«4*  ho.  2.  ioL  94.    •  •...,.. 

8.p.forit  Tj^.  ^fft  in  ^5  jjjife  ii^e  feoffor  himfelf  wtfy  ^nter  for  the  condi* 
|wr^«tion  broke    a,  £,4.56.]"' 

theintentof  - 

the  feoffor  that  the  feoffiM  ihotiid  ictain  the  land^   Br*  OonditioMi  pU  5  5;  citea  19  H.  §•  6^.  73. 76« 

[  310  3      [3*  He  in  romaindir  cannot  eot^  for  a  coiiditicm  brolce  by  tbi 

purticular  eftate.     29  Aflf.  17.] 
Thealieoa-       [4*  If  tliei/»^^  tenant  aliens  upon  condition^  and  dies^  his  boi^^ 
^on  was  by  |jy  ward  to  the  king  for  other  hnd^  the  king  may  enter  in  the  Mbt 
^^?^    of  the  heir  for  the  condition  brol^e^    18  AC  18.  adjudged}  brd 
^tke^on^  Cliffords  r^*] 

dition  waa  ^ 

'to  le-infeoffthe  tenant.  Br.  Conditions^  pi.  105,  cites  S,  €.■■■'  ■  Co.  Litt.  22ft.  a.  b.  cites  S.C« 
>    I  jt  Rep.  So.  a.  b*  cites  S.  C.  and  the  reporter  adds  his  obCerrations  upon'  it.  ?  Tenant  of 

fl^  Ipflf  in^eoffed  A.  to  ie*infeofF  him  or  his  heirs,  and  died  before  "re-inieoffment,  his  hair  being  ' 
«Kthin  age,  and  chi«  wa«  |bini4  by  offioci  whereupon  the.kiog  fei^ed  for  the  c^ditiont  Br«  Cpnditioni. 
fL  229.  citBa4z  Ail^  6. 

IBr.Confi-  ^^j.  If  Ae  king*s  ton^mt  aliens  in  fee  upon  condition,  and  dles^  his 
?04?cftef  ^^^^  within  age^  the  king  may  enUr  in  the  right  of  the  heir  W  ^p 
S.C.  and    condition  brc4e.     17  AjT.  ^oj 

Brooke  fays,  ' 

^uad  nota,  that  thti  waa  by  entry  ddcended|  tod  yet  the  feofinent  was  byli^eoet  of  the  king;  queiAif 

loco  legem*  ■ 

Mo,5«s.pL  t^.  liz  mm  bales  for  yearly  upon  condition  if  the  rent  he  arrtar 
^*P»^  that  the  leafs  JhaU  ceafe^  and  then  grants  ov^r  the  revorfvm^  ati4 
^^  '  "'■  jrfter  the  condition  is  broke,  the  grantee  of  the  rroerfton  may  enter 
\l*^\  into  the  land,  for  the  leafc  *  is  determined  before  entry  by  thp 
¥•  Mathews  breach  of  the  conditiout    d.  41.  £1.  B.  R.  between  fiauy  an^ 

•nd  Bioficid,  4^^^^Wf '3 
S.  C.  but 

Ihtea  it,  that  A.  feifed  for  life  of  hii  wife  made  a  leafe  of  a  mill  to  JT.  the  defendant  in  ^eament/|r 

1 J  years,  who  afterwards  affigned  the  fame  to  Cfor  t/^yeanj  rewdring  yearly  3  boihels  of  meilyn,  an4 

tone  buihel  of  wheat  every  baturdav,  and  if  a^  part  thereof  fwtld  not  be  pe^id  the  leafe  foould  eeafe.  B. 

tttterM  and  was  poflefled,  and  C.  leing  poffefid  hy  the  reverjion  of  deed-poll,  granted  all  htt  reverjioa  W 

Utumfiatum  &  xnterejfe  to  D.  to  vfhm  B,  attorn  d,  D.  demanded  the  rent,  and  for  non-payment  enter^ 

Clencn,  Gawdy,  and  Fenner  (ab&nte  Popham)  agreed,  that  by  the  common  law  the  affignee  de  toto 

Kattt  fhall  t^  advantage  or. the  cefler  of  the  term  So  ilei  and  make  demand  of  the  renc,  if  the 

fnutt  de  lote  tottby>y  Wtfflg  ipd  ettornaeat  had;^  40i  n^*A  i j  H.  7.  aa4  Smith  v.  Stapleton, 


b  fUtmiuit^  And  tli«y  all,  (abfente  Popham)  agreed,  that  !>y  Hit  Staf:  ^iH.  f .  tlie  gnuitBB  of  tli^; 
VBi^oa  of  the  term  ihaU  have  benefit  of  the  condition  anneied  to  the  kfier  term  derived  ovt  of  ths* 
fiffll  term,  and  thU  by  reaibn  of  the  wordi  in  the  ftatute,,vU.  that  the  yaoteety  their  e^^otton^  te^ 

and  therelbte  it  was  adjudged  for  the  plaintiff* CroJ  E.  649.  pL  40,  Davy  v.  Matthew,  S.C*  aaA 

Clench  and  Fennef  held,  that  in  tliia  cafe  the  grantee  fliall  take  advantage  by  the  oommoo  law  $  te* 
the  eftafia  Audi  <eafe  wttfaout  entry,  beeaufe  *  begiaainf  by  parol  it  may  fo  determmt  |  bnt  if  he  cannot' 
kf  the  common  law,  he  may  clearly  by  the  ftatute,  for  hf  that  leafe  made  the  leflbr  haa  the  reverfioiv 
and  the  gnntee  haa  that  reverfion  and  rent,  and  ia  within  die  intent  of  the  Aatute  3a  H,  S.  for  he  ha« 


0ie  entire  reverfion,  and  Gawdy  was  of  the  iaae  opinkm  «a  to  hk  beh^r  within  the  ftatate  j  buclp&  , 
deobted  wbetiier  he  might  by  the  conmion  Uw )  wnerefore  Popham  abftnte,  it  was  adjodg'd  for  the 
^lai»tiy.  I     .    Pat  intUt  cafe,  if  the  leaie  had  been  for  fife  upon  fuch  condition,  .the  grantee  Ibatt 
49ot  talte  advantage  of  th^  breach  of  the  condition,  for  this  is  but  avoidable  by  entry  after  the  condi*  ' 
ftkm  broken,  which  cannot  be  by  the  eommos  law  transforr^d  to  »  fin^iger.    S  &^  9).  b*  TlUb  f 
Jac,  per  Cor.  in  Manning's  cafci    »  yiio  Rfp*  4$^  h»  S.  P* 

7.  Affife  ifertu  tenant  in  tall  after  poffihilitj  of  liTue  extind,^  re^ 
Verjim  to  J2.  infsey  takes  baron ;  the  biiron  and  fern  alien  to  hint  in, 
reverftony  r^ndnng  rent  for  life  of  the  barm  by  accd  indented,  with 
^laufe  of  re-entry  for  Tfon^-payment  within  8  days.  The  alienee.  aUeni^ 
j^/rf  Tlie  rent  [was]  arrear.  The  baron  and  feme  entered  for 
the  rent  arrear,  and  the  entry  adjudged  lawful  beeaufe  of  the  rent 
W'^ar,  and  not  beeaufe  of  thealienation  of  the  alienee  \  and  it  can* 
not  be  adjudg;ed  a  furrender,  bec^iuie  it  was  made  by  die  baron  for 
his  life,  and  the  feme  may  furvive  hini|  and  it  cannot  be  adjudged 
^dienation  to  the  difinheritancci  2cc.  for  it  was  made  by  aflent  of 
}iim  in  reverfion,  and  it  is  not  a  difcontinuance,  beeaufe  it  is  made 
to  him  in  reverfion*    Br.  Conditions,  pi.  ii2.  cites  99  AfT.  64.       r  ^r v  1 

Z.  'Baron  feifed  in  jure  ufcorif  is^eoffedj*  S.  uton  condition  to  4r^Br.Entre 
io  bifii  andhts  feme  for  term  of  Hfe^  the  remainder  over  in  tail^  the  CongeaUe^ 
jremainder  in  fee  to  the  right  heirs  of  the  baron.  The  baron  dies,  s  *|3*>*TI 
JySp  leafed  to  the  feme  for  life^  remainder  in  tail^  remainder  to  'A^there-^Sr 
right  heirs  of  the  feme.  The  Heir  entered  for  the  condition  broken,  the  diicoi^ 
Md  the  feme  entered  upon  him,  and  per  tot.  Cur.  praeter  Cheynic  ^*<>Aoce  it 
tcr  entry  is  congeable,    Br.  Conditions,  pi.  71.  cites  4  H.  6. 2. 3. .  J^i^J^ 

re»entry  to 

the  les)e.— —- Br.  Difcontumance,  pi.  8.  cites  S.C S.  C«  cited  8  Rep.  44.  a^i  ■  i       Co. Littt 

jtoi.  a.  S.  P.  and  when  the  heb:  has  entered  for  the  condition  broken  his  eftatc  vaniAetj  and  U>c  efti9 
b  picMthr  veft^^  hi  the  wifet  » Ibid.  93^  b.  S.  P* 

9.  If  A.  infeoffs  B.  upon  condition  to  re^infeoff' him  infee^  and 
A.  dies,  yet  fi.  ought  to  infeoff  the  heir  of  Ah  and  if  B.  had  tendered 
feofiment  to  A.  and  he  reiufed,  and  died,  yet  the  heir  of  A.  (hall 
make  requeft,  and  fhaU  have  the  land;  quaere  inde,  where  no  tinit 
n  limited.     Br.  Conditions,  pi.  55.  cites  19  H.  6. 67.  73.  76. 

XO,  If  a  man  Uafit  land  for  term  of  years  uprni  conaition  that  jfThere  Is  ft 
f>e  does  not  go  to  ttome  byfuch  a-  day  his  ^ateJbaU  he  voidy  and  <iivesfity  be* 
the  UJffxr  grants  the  reverfion  over,  Ae  tenant  attorns^  and  after  be  5]^^^'*"* 
dns  not  goy  die  grantee  may  enter.    Br.  Conditions,  pi.  245.  cites  wxUtTm 

II  H.  7.  17.  JrHboU^ot 

11.  Contra  if  the  condition  was  to  re-enter.    Ibid.  ^e^^^i^ 

12.  But  of  a  thing  void  purchafer  may  take  advantage,  and  tiifeif?^ 
fiune  of  leflee  for  term  of  life.    But  Brooke  fajrs  qusere  inde ;  for  a^he  a  gt^ 
per  Bwmley  Ch.  J.  »  M,  it  is  not  void  till  an  entry.    Ibid*  K'fcr 


gft  rijpo  emfcfg*,  dbtlfite  Awit^  iet.  fset  aot  to  HoiBe  bdbit  ftich  a  at^^  titer ^lA^Ai*  Ml 
9tk  or  be  i^d.  Tli«  pwleetf  the  rmttmi  ihallxiCTtrtake  adfaaCife  of  tiie  coadkioB^  ieobfiitii* 
dfatt  ctanot  ceafe  hefim  aa  ^tiy.    Co,  Lijt*  »I4*  (». 

.  i^K/  if  the  ktfe  had  been  bnc  for  yean  the  graatee  ibcmid  htre  taken  advantifiie  of  the  like  ooodi* 
lfio%-beeaBre  dio  kafe  for7Ctn»  ipfi»  faBto,  by  wt  brcachof  the  condition  without  any  entry  was  voidf 
'ior  a  icalt  for  yeatt  may  kfin  tRthout  tticuiony»  and  lb  any  end  wMievt  ceiemony  ^  |»ot  aa^cAatti 
mf  teehoid  cannot  begin  nor  end  without  ccrononyt  and  of  a  wd  ^hhg  tn  eftranggr  ttay  take  benefit^ 
twt not  of  a  veUtahh  efiate  hy  entry ^  Co.  Litt.  st4«  h.«w>  .  ...S*  C»  cited  Le.  6x.  b  {dL  f^  P«ftli« 
if£iub  6*B.  iAeafeof68aio«kT«Ch4ftS.K  |ier Curiam  held  ateoidjngly. 

T^.  A  man  gave  in  tail  upon  condition  that  if  tht  donee  He  toitS'^ 
iut  t^t^  cr  bej  or  bis  iffiuy  aHeu  in  fee^  that  his  iftaie  Jhall  teafi 
and  the  land  flail  remain  t9  ajlrang4rf  At  donee  sdiened  in  fbe^  and 
had  iffiie  and  died,  and  it  was  held  a  good  condition  at  to  die 
donor^  if  he  had  referved  the  entry  to  himfelf)  bi^t  it  Is  not  good  to 
make  the  ftranger  have  the  remainder  i  foir  rent,  re-^ntrVj  eohditionf 
tor  remainder  Cannot  be  rdferved  nor  appointed  id  a  ftranger 
^uod  Aota^  and  fo,  per  Frowlck,  the  condition  in  the  princifdf 
eafe  Cannot  make  die  land  to  remain  to  a  Itranger,  quod  Vavaibr 
conceffit,  and  this  by  three  jufiices*  Br.  Conditions)  pL  83.  dte^ 
ti  M.  7,  11. 

14.  The  prior  of  Saint  Tohn*s  in  Jerufalem  In  England  teafei/H^ 
jears  the  commandry  of  Babfil  by  indenture  to  Rlartin  Docknyei 
provifc^  tfeat  if  the  Jaid  prinr^  or  any  of  his  hrotiers  theh  ieing  toinr' 
manders^  tuoutd  inhabit  in  //,diat  then  tie /aid M^  i>.  and  his  ajjign^ 
ilfSge  thewfehes  by  the  fame  indenture^  upon  a  pair*s  warnhit^  to  re-^ 

T  mofui  or  give  place  to  the  Caid  prior  commandry\  ixA  after  xi^priof^ 

died^  and  one  ivho  xoas  tr^her  at  the  tifne  of  the  demife  tvas  isuzd$ 
frior*y  and  was  a^  commandry^  by  which  he  fi^ve  tuarninr  by  t 
jrear,  and  M.  D.  liquid  not  avoid^  and  the  prior  entred>  and  it  wai 
jn  quefiion  tuhether  the  prior  may  he  emmandrj  alpiot  not,  and  if  a 
man  may  give  place  to  a  deadperfon  as  the  hf others  xvehf  Butrtfaii 
was  not  much  weighed,  &c.    Biit  die  queftions  were,  Whether  di9 

«  words  above  were  a  condition,  and  if  it  oe  a  condition  whether  they 

ntend  to  the  fucceflbr,  becaufe  no  (ucceiTor  was  mentioned  in  the 

.  indenture  j  and  by  the  beft  opinion  k  does  hot  extend  to  ihefuccejffir 

if  it  be  a  condition,  becaule  the  tnidentitfe  fpokc  only  of  ^  prspr 

[  31X  }  and  not  of  the  fucceflbrs.  And,  per  Audley  chancellor)  this  word 
{b^ift^io^)  )n  the  conditba  gote  to  tbt  perfbn  of  the  prior  only 
9^bo  1$  now  diead.    Br.  Conditions,  pi.  7.  cites  H.  8. 14,15. 

15.  No  manner  of  perfons  iball  take  advantage  of  conditions  ex* 
tcutocy  if  diey  be  not  parties  or  privies ;  *for  privies  in  efiate  fball 
not  take  advantae/e  of  conditions  executory,  &c«  Perk.  S.  830. 

76.,  If  a  man  ^ifed  of  land  leafes  it  for  life  upon  condition  that  the 
UjfeeJhaUpay  M  '•  at  a  day  certai%  the  remainder  unto  J.  S.  infee^ 
JTS.  (haH  not  take  advantage  of  this  conditipn  by  w^y  of  entry^  an^ 
yet  he  is  privy  in  eftaie ;  f^  botlf  their  elates  were  matle  at  one  and 
the  fame  timefioc.  Perk.  S.  831, 

17.  Norpjrivies  en  fait  iball  not  take  advantage  of  conditions  ex^ 
teufory  \  ana  tberefoi:e>  if  a  man  feifed  of  land  kafis  it  for  life  upon 
condition,  &c.  and  afterwards  grants  the  reverfson  unto  a  ftranger  in 
fecy  2n4  .dve  le/jlee  attorns^  yet  the  grantee  jfhall  not  take  advantage: 
of  this  condition  by  way  of  entry,  notwithllancling  he  be  privy  en 
fsdt^  beoaufe  he  has  the  reverfion  by  grant,  &c.   Perk.  S.  8^  i  • 

i8«  Not 


f^»' 


^8*  Mr  privtis  in  law  fiiall  not  take  advant^e  of  cbtifiti^  e^*  S.  P* 
cciitory  ^  anxf  therefore,  Jf  there  be  Urd  or  ttnanty  an4  the  Unant  ^Jj^^^g^ 
dfitb  leap  the  tenancy  for  life  unto  a  ftranger  ufm  condithn^  and  af-  not  enter  for 
ttrwardb  lj^  tenant  alee  xvitheut  heir^  and  the  nverjkn  efibeats  to  breach  of 
t^  lord,  the  lord  ihall  not  take  advance  of  the, condition  by  Way  f^^^^fl 
of  entry ^  and  the  iprd  in  diis  cafe  is  laid  privy  in  law,  becaufe  he  |. notheir 
has  his  eftatr  in  the  reverfion  by  the  law  onlyi  viz.  by  cfch^t.  to  the  lef. 
Perk.  S.  831^  833*  fori  but  if 

^  ^     ^  any  rent  bQ« 

comeinanearbeiDtydllralii*    Lkt.  S,348« 

19.  Bui  privies  in  right  ftaO  take  advantage  of  conditions  ex-  Co.lite. 
waaSOPfk  ifiC0  and  therdfone,  if  lejee  for  years  be  of  land,  and  heTai4.b.s.p, 
grantitb  ais  e/latewato  a  ftranger  upon  condition^  itc.  and  tnaketh  ^^^^^^^* 
lua  execiitbrs  and  dies  ^  in  this  cafe  i6i<  et($aet$rs  Jhall  take  advan^^^^^' 
/4gv  «^this jconsKtiont  Sy  way  rfentrj^  for  they  aft  privies  in  right)  tor  «bm 

f oc  jfilm  CQ^Ation  be  brdceo^  ^d  vaxa  do  enter  intq  the  land,  &c,  ^  y^ 
Ibey  ihaU  hav^  the  iame  in  right  of  the  teftator^  &c*  Perk*  S*  ta^!°^* 

%%%.  833^  thej'ai9 

jprivy  in  right,  aD4  icpieieat  th#perfon  tf  tbe  deccaied^ 

* 

20.  If  9-  nuui  feifed  of  land  fqr  the  term  of  ao  years  in  right  ef  his  S^rm  Sf^ 
pfife^  Uafes  it  to  ajlrangerfor  ten  years  rendring  rent\  &c.  and  for  (^''fi*ii*¥  tit 
difavit  of  payment  to  reenter  1  the  hufiand  dies  ^nd  then  the  rent  is  2j^^  ^{J^ 
be&ind,    I  conceive  that  the  wife  ihall  have  the  rent,  and  not  the  condition,   ' 
executor,  becaufe  the  rent  was  to  the  hufband  by  way  of  referva-  ^*^  »ft« 
tioo,  and  the  wife  has  the  remainder  of  the  term ;  but  though  the  ^J*  ^^ 
wife  Ihall  have  the  i-ent,  yet  (he  ihaU  not  enter  for  the  condition  dial?  entev  - 
broken ;  caufa  patct,  tic*    Perk.  $.  834.  Into  ri*      ' 

land  by  rea* 
foB  of  tfa«  condilion  brokeo*  oow  t^  ftiqe  Aall  enter  3  per  Finetut  J.  Keiw.  64.  b» 

•  li/IfaniT^to  119/%^  a  ftranger  of  land,  which  he  has  inrightSoifa*;- 
cf  his  houfe,  upM  condition^  his  jitceeffor  jhall  take  aehantage  <>f 'the'^'g*''p^ 
condition  by  way  of  entry  if  it  be  broken,  becaufe  that  be  is  privy  bemiaryy 
in  rights  the  (ame  law  is  f>fdean  and  ckapUr^  and:  fuch  like  per-  ?^o^»  f 
fon^  mutatis  mutandis.    Perk,  S.  835.  x  Miy^ 

tick  or  cor»  • 
yorate,  ecde^lailkal  Of  temp^raty  makt  m  Iftfep  Ik.  upon  etaAUit  Wiofkntffir  may  mUer  for -the  coadi* 
tion  broken ;  fbr  they  vtfrivj  in  right*  Co.  Lite  214.  b.-  ■  ■  Mck  52.  pL  15s.  Pafch*  5  £1U(. 
£ire*i  caie,  S.  P.  as  to  an  entry  for  a  condition  in  deed  broken ;  but  otberwife  of  a  coDdition.in  law  tS 
waikC)  fbtftitute,&c.'— >-*  And.  9.  pi.  19.  Anon.  S.C.  but  S.  P.  does  not  appear.— —D«  aft |^  b« 
1^  10,  Ayor  T.  Omi<9  S.  C.  and  waa  upon  a  kafe  made  by  the  archbiAop  of  York|  and  confrin<4  bjr 
1^  dean  and  chapter,,  in  whicfi  the  rrot  was  referved  to  the  suxht^iihpp  and  hi*  fucoeflor,  provided  thaC 
|n  time  of  vacancy  of  the  archbWYioprick  the  rent  (hall  \it  paid  pro  rata  of  the  vacancy  *  to  the  chapter 
cf  the  cathedral  chnrch^  ut  in  jure  fno,  4tc«  The  fee  voidol  and  continued  void  more  than  Sjc  "■ft^*>«^ 
and  fot  rent  arrear  during  the  vacancy,  the  new  archbidiop  entered ;  but  beeanft  tht  condition  ariftt 
mfon  0-  nnt  to.  kt  paidneitbrr  to  the  lejfor  nor  to  bupitcoBor^  and  tht  kroseb  of  the  condition  tiing  not" 
wurin  the  onis  time  nor  in  the  othsr^s,  it  waa  held  by  We&n  and  BiowA  that  tbt/uccojor  could  not  otittrk 

aa.  And  privies  in  blood  as^the  heir  ofthtfeoffiry&c.  Ihall  taloe  ad*  ^!*i^' 
tantage  of  conditions  executory  by  way  of  entry,  &ci  Perk.  S.  835.  CadtLf 

his  defe 


ihc  defendant  pleaded,  that  Bis  fiitbtfi  wliole  heir -he  !s^  Inftoftd  the  pAaSatlff  vpon  condition  to 

ieoff  him  when  required,  and  did  not  name  his  heir  in  the  condition }  but  the  heir  ihewed  that  he  m<- 

adtod  ds  pUiotiff  to  re-ixkfetff  him  after  the  death  of  hit  Either,  and  becauib  he  would  not,  he  r^ 

'  "  MCiiid| 


tiittvil  i«4  <W|iHlid4foy4flOCi>Uhfain1Hy  the  hat  wu  not  imid  Li  tiie<on<gt>on>  Kdw.ijx* 
ft  IS5.  Cafu  incerti  Cempoxis  citei  Mich.  7  H.  6.  Co.  Litt.  »s^  a.  the  heir  may  tnta^mm^^ 

#Jlcp.  lo.  «•  8.  P*  cites  Lit.  Cap.  Cooditiont»  falU  8a.  [8*  353.] 

23.  i>n^  of  lands  to  A.  on  condition  U  pay  a  certain  debt^  tfiftf 
ifA.faihpajmenij  then  U  B.  and  his  heirs  for  ever  on  conditioii 
fiiat  Re  fludt  pay  the  debt|  &c.  Devifor  dies.  A.  die  executor 
doth  not  pay  die  debt*  B.  dies*  The  money  is  demanded  of  hit- 
executor  [who  does  not  pay  it.]  ^^ere^  if  tb$  biir  cf  B.  may* 
antir  to  perfom  the  conditson  or  not*  D*  128*  pL  59*  HiU*  2  ana 
3  P.  &  M.  Wilford  V.  Wilford* 

24*  Bailiff  csaunot  by  his  office  enter  for  condition  broken  mth* 

cut  fpecial  warrant*    Mo*  52^  pi.  152*  Pafch*  5  £liz*  per  Cur;* 

agreed*    Eires's  cafe* 

Yfllaf^Mff       25.  A  feoffment  is  upon  wuUtion  thai  tbi  fedffa  JbaU  give  the 

S^t^lnl  ^^  ^^  ^'^  ^^  ^  ftranger^  who  rrfufes  the  eif^  there  the  feoffor 

leoffj.s*  *may  re-enter}  per  Dyen    a  Le*  222.  pi.  281*    Pafch.  16  Eliz. 

SJe^aU*'      ^^*  ^**^  *  feoffment  upon  con£tien  to  infeeff  a  Jiranger^  or.  U^ 
he  felled  to  f^tfir/  a  rent'charge^  if  the  ftranger  refufes^  there  the  feoffor  (hall 
nyttfe;  hat  not  re-enter ;  for  his  intent  was  not,  that  the  land  ftiould  revert, 
SrJLx?  &c.  Per  Dyer,  2Le.  222.  pi  281.  Pafch*  |6  Eliz*  C*  B. 

it  would  be 

contrary ;  lield  per  Co**  And  Harper  J.  fald,  that  if  a  Aofikoent  In  fte  be  made  to  J*  S.  en  condl- 
tion  that  he  fliall  gnuit  e  reat-chai^e  to  A*  who  refuies  it,  J.  S.  ihall  be  feifed  to  lus  own  ule*.  Le* 
•66.  pi* s 54. 10  $Jie«  C.  B«  »■  ■  »S*  P*  Arg.  Le.  199.  citet  %  £•  4. 1  ^  19*  H.  6.  34.  ■  Co. Litt. 
•09.  a*  S.  Pf  at  to  making  a  gift  in  tail  er  granting  a  rent-charge  )  but  contra  as  to  condition  to  hi*' 
leoifa  ftranger  who  refufes ;  for  there  he  (aya  the  Mo6for  may  re-enter>  becauie  by  the  ezprefs  intent' 
•f  the  conditioa  the  lico^ee  ihould  not  have  and  retain  any  benefit  or  eftate  in  tl>e  Und,  but  U  tt  it 
tPMe  ao  inAnuncnt  to  convey  over  the  laad.»i  ■       See  (L*  c)  pi.  4.  j.  i^d  the  aotsa  than* 

27.  V2.fe6ffinent  ef  lands  in  borough  EngUJh\>t  made  upon  con* 
iBtiony  die  heir  at  conunon  hw  ihali  take  advantage  of  it;  agreed. 
But  whether  the  younger  fliould  enter  upon  him  Manwood  put  4i, 
another  queftion.    Godb.  3.  pi.  3.  Pafch«  20  £liz«  C«  B,  Anon« 
te.ft9S.  pi.      28.  R.  ce/ly  que  uff  after  the  iitat,  i  R.  3.  and  before  ibejiatute 
409.  S.C.   27  H.  8.  devifed  the  ufe  to  his  younger  fon  upon  condition.    The 
gj;^:^^^  condition  was  broke.    J.  the  eldeft  fon  of  R.  cntred.    Adjud^'d,* 
(the  pi'jdn-  ^^  ^omt  doubtingt  for  J.  the  heir  ;  becaufe  the  27  H.  8,  gives^ 
tiff*.)—*    die  pofleffion  in  quality  and^condition  with  the  ufe,  and  likewife  to 
SaTii.76.    ^^^  q„^  ^Cq  fy^i^  benefit  and  advantage  ^  the  feoffees  had,  fo  that 
STc.^  ad-    J*  was  enal>led  to  take  benefit  of  die  breach,  whether  it  was  a  con- 
jodg'd  that  didon  or  a  limitadont    Mo.  212.  pi.  353.    Mich.  27  &  28  £liz. 
^  u^  Rudhall  V.  Milward. 

29*  Where  the  words  of  a  condition  are  quanJo  dlmijpe  pradiS^ 

grit  vacua^  and  no  claufe  of  re-entry  is  referved,  fo  that  privity  is 

not  requifite,  tenant  in  dower  Jbatt  take  advantaget    Le«  61^  pi.  79V 

Pafch.  29  £!iz.  C.  B.  Gamock  v.  Qif. 

Ko  one  can      30.  No  one  can  defeat  an  ejlate  offrethold  by  conditionj  unlefs  the 

u^^r*"  ^^^^  ^"^  ^^♦-  P^'  ^^°*  ^^^  *9 ^'***  ^  ^^  ^ ^*"^ ^*  Samfl% 

conditional  , 

Ibtofiebut  Ae4oiior|lFC.  ai^aotAthaidfvihat   aAj»4*«9»S]« 


leto 


^  \^h  An  Mti  kifid  lands  to  3«m  for  80  yean,  Ulidln  die  end  4i^soi. 
^pf  the  faid  leafe  was  a  daufe,  diat  jftbgy  died  within  tbtfaid  terfn^  S.  ObTto^^ 

fben  the  liffir  might  inter.    The  f^eJKons  of  the  abbey  came  unto  the  ddem  vii^ 
Jtingy  who  granted  the  rever/ion  to  j.  S.  who  made  a  new  leap  thoreef^^ 

to  /•  D*  for  2r  years  to  begin  afier  the  expiration^  dotermsnatiofior 
Surrender  of  the  former  kafi*    The  3  Uffees  died  within  the  terrtu 

*  All  the  juftices  held  that  ^.  />•  could  not  enter  before  y*  S.  bad  en^ 
itndy  for  it  is  in  the  ele&on  of  T.  S.  if  he  will  take  advanta^  df 

the  condidon,  and  defeat  the  leaie,  but  that  ought  to  be  by  c;ntry  ^ 
.and  none  can  make  (uch  entry  but  the  leflbr  himfelf,  or  by  hit 

expreTs  diredion5  &g«  3  Le.  M9.  pL  363.  Palch*  33  £li2.  C.  B« 
;AAon.  .  . 

f2.  A.  having  5  fons  devifes  land  t»  B.  the  eldeft  and  his  heirfy  CrotE'diy* 
20A /tf /v/r;f  ^  AiV  yff««;/ryj«/ to  be  paid  by  B.  at  their  ages  of  jj,:^^ 
21  years.    And  ifB^  does  notpc^  then  he  devifes  die  land  to  the  .»««Noy. 
younger  fins  fiTid  their  heirs.    Aqudged  that  if  the  20 1.  be  at  die  S'-  Aynei* 
lime  unpaid  tb  any  one  of  the  younger  fons,  though  all  the  .others  ]^^  ^'  ^ 
are  paid,  yet  the  eftate  by  the  condition  priecedent  (hail  go  to  all  4,  i^ohrea.' 
and  not  to  that  one  only.    Mo.  644.  pl«  891.  Hill.  41  Eliz.  B.  R. 
Hasnfworth  r.  Pretty.   • 

J3«  If  a  man  makes  a  Uafe  for  years  upon  condition  that  the 
ee  fhall  not  go  to  Rome,  or  upon  any  other  collateral  condition'^ 
fpfith  a  conclufim  that  the  leafe  Jhall  be  void^  if  the  leflbr  hcie  grants 

•  aver  the  reverjanj  and  afier  the  condition  is  broken^  the  grantee  (hall 
take  benefit  of  it ;  but  if  a  leafe  for  life  be  made  withfuch  coridition% 

.  there  the  grantee  (ball  never  take  advantage  of  it,  for  the  eftate  for 
life  doth  not  determine  but  by  re-entry ;  and  entry  or  re-<ntry  in 
no  cafe  by  the  common  law  can  be  given  to  a  ftranger.  3  Kep^ 
65.  a.  Trin.  38  £liz.  B.  R.  in  Pennant's  cafe. 

34«  A  condidon  or  liinitadon  annexed  toan  eftate. of  land  ouffht 
.    to  de/iroy  the  whole  ejiate  to  which  it  is  annexed,  and  not  part  of  it* 
and  cannot  determine  it  in  part  and  continue  it  for  the  refidue  i  per 
Cur.  I  Rep.  85.  b.  Pafcb.  42  Eliz.  C.  B.  in  Corbett*s  cafe. 

<  35.  There  is  a  diverfity  between  a  condition  that  requires  a  re* 
entry  and  a  limitation  that  ipfo  faSto  determines  the  eftate  without 
any  entry.    Of  the  firft  no  ftranger  ftiall  take  advantage,  .but  in 

.caie  of  a  limitation  'ds  otherwife.    Co.  Litt.  2i4f  b. 

36.  Js  if  a  man  makes  a  leafe  quofque  (that  is  to  fay)  until  y*  S9 

Home  from  Rome;  the  lej/or  grants  the  reverjion  over  to  a  ftranger.    • 
y^  S.  comes  from  Rome ;  the  grantee  fhali  tajce  advantage  of  it  and 

•  enter,  becaufe  the  eftate  by  the  exprefe  limitation  was  deternuned* 
Co.  Litt.  214*  b. 

37<  Sp  it  is  if  a  man  msdce  a  leafe  to  a  woman  quamdiu  cafta  vix-* 
eritj  or  if  a  man  make  a  leafe  for  life  to  a  widow^  ft  tandum  inpura 

*  viduitate  viveret.  So  'ds  if  a  man  makes  a  leafe  for  100  years  if 
the  lejfee  live  fo  longy  the  lefTor  grants  over  the  rcverilon,  the  leflee 

^  dies,  the  grantee  may  enter.    Co.  Litt.  214.  b. 

38.  Diverfity  between  a  refervation^of  rent  and  ^  re-entry '^  for- a 
rent  cannot  be  referved  to  the  heir  of  the  feoftbr,  but  the  h:ir  may 
take  advantage  of  a  condition  which  the  feoffor  could  never  do.  Co, 
Utt.  214.  b. 

39.  A 


I 
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'30.  jfs  if  I  irftijfza^er^  upm  cotuEtm  iSMifmfhelrpsif  Ujlt 
^fie^  (s^e.  20  X.  that  be  and  his  heir  fiM  n^^tOer  i  this  condkioQ 
Ys  goodi  and  if  after  my  deceafe  my  heir  payt  the  30  s.  he  (hall  xt^ 
enter,  for  he  is  ^ntgr  in  hloedy  and  enjoys  the  land  is  heir  to  mts 
Co.  Litt.  214.  b. 

40.  If  kffie  fir  yeart  dtmifis  or  grants  th^fame  upsn  condstfaHj  &e. 
and  dieS)  his  exectkors  9r  aSnimJtraUrs  may  enter  for  die  condidoa 
broken ;  for  they  ire  privy  in  right,  and  reprefent  the  perfim  of  the 
•dedd.  Co.  Litt.  214.  b. 
f  21  <  1  41*  I^  ^^^  ^^  ^  Uafefor  years  there  is  a  Mverjky  where  die  con^ 
^  ^  ^  ^  ditianisthattheieafe>itf/fr#i^orbe  void,  or  that  tfaelefibryM/ 
re-enter.  In  this  laft  cafe  the  grantee  (hall  never  take  benefit  of  the 
condition.    Co.  Litt.  215.  a. 

42.  If  cejly  fue  ufe  had  made  a  UafefiryearSyi^c.  &^fi$ffiisr 
Aould  not  enter  for  the  condition  brcdcen,  for  they  are  frivy  in 
aflate^  hut  ntt  privy  in  bUod.    Co«  Litt*  215.  a.  in  principio. 

43.  By  a^  in  law  a  condition  may  be  apportton'd  in  the  cafe  of 
a  common  perfon ;  nx  if  a  leafe  for  years  be  made  of  two  aeresj  am 
of  the  natw  e  of  hcrough  Engbjb^  the  other  at  the  common  laWf  and 
the  leffoTj  having  ifflte  two  Jons j  diesy  each  of  them  (hall  enter  for 
Ac  condition  broken ;  and  likewife  a  condition  {hall  be  apportioned 
by  the  ad,  and  wronff  of  the  leflee.    Co.  Litt.  2x5.  a. 

44.  Guardian  in  chivalryj  orinfocage^  in  the  right  of  the  heir, 
(hall  by  the  common  law  t^e  bendit  of  a  condition  by  entry  or  ra* 
entry.    Ce.  Litt.  2 1 5,  b. 

45*  No  entry  nor  re-entry  may  he  referved  or  given  to  any  peribn^ 
hit  only  to  the  feoffi^r^  or  donor^  or  leffor^  or  to  their  heirs>  and 
cannot  oe  given  to  a  ftranger  \  for  if  a  man  leafes  land  for  life  by 
indenture,  rendring  rent  to  the  leflbr  and  his  heirs,  with  a  daufe  of 
re-entry,  ^C.  if  aftervirard  the  leflbr  by  deed  grants  the  reverfion  to 
another  in  fee,  and  the  tenant  for  life  attorn,  occ.  if  the  rent  be  after 
behind,  the  grantee  of  the  reverfton  may  diftrain  for  the  rent,  be« 
cauie  it  is  incident  to  the  reverfion,  but  he  may  not  enter  into  the 
land  and  ouft  the  tenant  as  the  lefTor  might  have  done,  or  his  heirs^ 
if  the  reverfion  had  continued  in  them,  &c.    Litt.  S.  347. 

46.  Jf  fsoffee  on  condition  to  reAi\feoS  refufes  to  re-infeeff^^  (fc0 
fn  reafonable  requeji  made  by  fuch  as  ought  to  have  the  eil^e,  the 
•feoffor  or  his  heirs  may  enter.    Litt.  S.  353. 

47«  In  eveiT  exchange  a  condition  is  imj^ied  \  as  if  B.  exchango 
whh  Ap  and  a,  with  B.  and  B.  aliens  to  C  and  J,  is  eviffed^  he  may 
enter  itfon  G.  hut  ifC,  he  eviifedby  a  title  paramount-^  heJhaUnot  enter 
upon  J.  For  the  condition  runs  in  privity,  and  does  not  extend  to 
the  afBgnef.  4  Rep.  i2x.  a.  b.  Pafch.  I  Jac.  per  Cun  in  Buf« 
tard's  cafe. 

48.  If  a  leaie  be  made  upon  condition  to  be  void  if  10  L  he  mi 
paid  at  d  certain  day^  '^t  grantee  of  the  reverfion  (hall  not  enter 
for  fuch  condition,  becaufe  it  is  collateral i  refdv'd.  Ma  iy6.  jjL 
l%%8.  Cbaworth  v.  Phillips. 


(O.  d)  fTbat 


j[0/d)    What  Thiags  iih^I  be  ^W/?^  4^  -^'^O^  f<* 

tfaf^  (Audition  broker 


*  tmvd.  9Jf^2i''  cMain  r«i/  /^  rt-enter^  and  after  the  ^«*r  dii^y  ?.'''°5i!*' 


XI.  citet 


and  after  the  cmulition  h  hroti^  znd'^ttt/effirfntirs'upQB  the  beir^'c^ 

fir  tbi  hnacb  thereof,  the  wife  9f  the  baron  Jhall  mt  be  gndow^d\ 
for  bir  title  is  defeated  iy  tbe  entry  for  the  condition  broke*     %2  £• 

, 5«  ,19.  K  Curia,]  ^  ^  . 

2«  In  geAione  firmdb  it  was  fald  by  FInch«.  tnkt  IF  a  man  makes 
%  feoffment  upon  condition  tbat  tbe  feoffee  leafe  to  A^  for  life^  thf 
remednder  to  W^  and  ji^  Ueifei  trJ*  rejervin^  tbe  reverfm  to  bm* 

fetf^  and  ^e  feoffor  enters  j  by  this  be  defeats  the  ejlatefor  life  wbidl 
is  well  made,  becaufe  he  pught  to  take  franktenemeot  by  bis  re* 
entry  \  but  contra  if  the  coadition  had  been  to  make  a  leafe  for  years ,  .*, 

t9  A,  the  remainder  to  W^  and  he  leafed  for  years  to^;  referving  [  3*^  J 
the  reverfion  to  hiixUelf ;  in  this  cafe  the  feoffor  (ball  re-enter,  and 
the  leafe  for  years  is  good  \  quod  quaere  inde ;  for  he  tbat  enters 
for  condition  in  fait  broken  defeats  tbe  mefne  efiatesj  and  is  in  at 
dearly  as  he  was  In  at  the  time  of  making  of  the  (aid  feoiFmenl 
Bn  Conditions,  pi.  27.  cites  44  £•  3.  22. 

3.  And  it  was  faid,  that  tf  tbe  feoffee  in  fuch  cafe  Jeafesfor  life  or 

for  years^  and  after  bad  granted  tbe  reverfion  to  IV^  according  to  tba 
Kon^ition^^  it  ,is  a  good  performance  of  the  condition.    Ibid. 

4«  The  bsher  Jurrenders  a  copyhold  to  the  ufeofB*  his  Jon  infee^ 
npin  conation  to  perform  covenants  in  fuch  an  indenture.  j8,  after 
admittance  furrenders  to  J.  S.  upon  condition,  that  if  B.  pay  10  /• 
ibe  furrenaer  to  be  void.  B.  neither  pays  the  10  L  nor  performs 
Ihc  covenants.     The  father  enters  and  diesfeifed^  and  tbe  lansb  de» 

fcend  to  tbefony  who  enters,  upon  whom  J.  S.  entered.  It  was 
the  opinion  of  the  court,  that  by  the  entry  of  the  &ther  both  the 
furrenders  were  avoided,  and  that  the  fon  might  then  well  enter, 
;^d  fo  he  may  confefs  and  avoid  the  furrender  made  to  J,  S*  and 
judgment  for  th«  defendant.  Cro.  £.  239.  ph  6*  Trin.  33  £liz«  *  - 
'B^Vi*  Simonds  v.  Lawnd. 

5.  rA.  infeoff'd  B.  on  condition  to  convey  to  J.  and  bis  wife  in^^  Lltt.  S.15^ 
(sialMiU  .xetnaindcr  to  the  heirs,  of  A-    If  A*  dies  before  the  con-    *  *S3' 
veyancc,  and  B.  conveys  to  tbe  wife  an  ejiatefor  life  onfy^  omitting  4**E^«« 
the  privilege  of  without  impeachment  of  waue,  (which  fhould  have  c.  b.  in  U. 
been  inferted  in  refpedt  of  the  eftate  to  be  made  to  her)  yet  this  <5«>«w«tt*i 
omiffion  fliall  not  give  the  heir  of  A.  (for  whofc  benefit  (his  omif-^*^''^'**' 
fion  was)  a  re-^ntry  which  would  '*  defeat  tbe  ejlate  of  tbe  wiftm        '    \ 
Hawk,  Co.  Litt.  304. 

6,  Leafe  for  years  was  made,  rendring  rent,  upon  condition  ofre^ 
^ntryfor  nonrpayment.  Afterwards  the  lejpe  acknowledged  aflaiute. 
*thc  rent  wa:  arrear^  and  the  term  was  extended^  but  before  the  li^ 
bee  ate  the  lejor  entered  and  took  the  corn.  It  was  argued  that  this 
entry  was  lawful,  for  that  an  extent  is  only  a  valuation  of  the  lands 
'iuid  gQ^s,  but  does  not  alt^r  ibc  slbtei  and  by  confsquence  the 

'  c  '  loflir 


^6 


leflar  may  enter  for  a  condition  broken  t  and  dioug^  by  die  extelil 
Ac  lands  are  fctfcd  into  tha  king's  hands,  that  is  only  a  EBdork  ia 
^hlr,*  and  b  only  with  intent  to  do  tint  which  kw  and Jd^ce  r^ 
quire,  and  it  is  notfeifiad  into  his  hands  by.  way  of  poUeffion,  for 
if  it  was,  then  the  entry  of  the  leflbr  would  not  be  lawful ;  and  the 
court  inclined  disU  the  entry  was  lawfiil,  and  gave  At  odier  a  pe- 
remptory day  to  maintain  his  denwrrer.  z  IfolL  Rep^  468.  48^. 
Midu  22  Jac.  B*  &•  Nicholas  v»  Siiaonds« 


(P«  d)    H^  he  fhall  be  (aid  m,  tvho  enters  ftr  the 

Condition  broke  ^ 
Of  the  fame  EJiate, 


[u  'Dttfutarlf^  he  (hall  be  xntftbefanu  ifiaU  that  he  was  whm 
*^  bi  partid  with  the  pjjtpm,'\ 


iLinanou 

portery  ia 

bumpor^t  ctT^  S«  P.— — -D.  $09.  a.  In  pi.  75.  S.  P.-^-iM3,  P.  but  6&i  faHt  fai  idpe^  t^imp^finTity  \ 
M  if  a  man  fdfed  of  landi  in  the  right  of  his  wile  makei  a  feoffment  in  fte  bj  deed  indented,  apQncofi<« 
dition  that  Che  Aoffw  ftovld  demife  the  land  to  the  feoflbr  for  Ut  lift^  &e.  The  buiband  diet*  Tho 
condition  is,  broken*  In  this  cafe  the  heir  of  the  faiiiband  ihall  eater  for  the  condition  broheny  bat  it 
lb  impoffible  for  him  to  have  the  eftate  that  the  fcofibf  had  at  the  time  of  the  condition  made^  iat 
thcfcin  he  had  but  an  eftate  in  the  right  of  his  wife  which  by  the  coverture  was  diflMfed,  and  diere* 
fore  when  the  hcirwas  entorM  for  the  condition  brokoiy  and  defeated  *  the  ftaftaon^  hIseiUte  yi* 
ai flies»  and  preleatly  the  eftate is  yeited  in  the  yni^.    Co*  Lite  ftoi.  a* 

$•  in  refpcA  of  neceffity  \  as  if  cefty  que  ufie  after  the  Stat,  of  R.  3.  and  before  the  Stat,  tj  H.  S. 
had  made  a  feoffisierit  in  fee  upon  condition,  and  afber  had  enterM  for  the  condition  brolttn;  m  this 
cafe  he  had  but  a  ufe  when  the  feoffimht  was  made,  but  now  he  fliall  be  leiibd  of  the  whole  ftate  of 
the  Und.  fo  that,  at  in  the  former  cafe,  the  anceltor  had  Ibmewhat  at  the  making  of  the  con^ribn, 
and  the  hdr  fhaU  have  nothing  when  he  has  enterM  for  the  condition  broken,  fo  in  tibis  cafe  the  feofi^ 
had  no  efbte  or  intereil  in  tiw  land  at  the  time  of  the  condition  made,  but  a  bate  ufe,  yet  afVer  hit 
entry  for  the  condition  broken  he  fhall  be  fetfed  of  the  whole  efkate  in  the  land,  and  chat  aifo  for  ne* 
ceAcy ;  foe  by  the  feofimeiit  to  Ice  of  cefty  que  ufe,  the  whole  eftate  and  right  was  divefted  oat  of  tiie 
feoffees*  and  therefore  of  necellity  the  feoffor  muffc  gain  the  whole  eftate  by  his  entry  for  the  condition 
broken.  Co.Litt.  201.  a^i  1  Br.  Conditions,  pL  71.  S.  P.  per  tot  Cur.  pneter  Cheynie,  cites  4 
H.  6. 1,  ^.  I  Br.  Entra  CongeaUe,  pi.  38.  cites  S.  C.  Sc  S.  P.  held  by  all  pftettr  Cheyney.- 

Titah.  £ntre  CoageaUe,  pl«  S«  cites  S«  C.  Br*  Difcontiauance,  pl«  S.  citot  S*  Ci 

44*  a.  S*  C*  dtid  per  Cor. 

•[317I 

The'cafe  [2*  V  zxk  eftotefor  Ufe  be  u^n  conditm^  the  remainder  everyzi* 
<9f  Warrca  mitting  it  a  good  condition,  tf  be  enters  fir  breach  thereof,  it  Jball 
jeetafraT*  ^^^  ^*'  ^^^Minder^  becaufe  the  livery  is  defeated.  D.  3.  Ma« 
pi.  9*  and    laj.  54* J 

the  notes 


i5ee(].d)fapra»pl.  }• 


g  la  Roily  [3.  A  gifi  in  tail^  remaindtr  to  the  right  heir  of  the  denee  +  Mpen 
>«ts(aDoa  condition  that  if  the  donee  or  his  heir  auenyScc.  this  (hall  defeat  the 
^^  -  -    tail  only.    D.  23,  Ma.  127.  55.] 


^WtSfUDO 

devilefor 
Kfe  upon 


«ec«)  which  muft  be  mif-prkted  P.  cites  it  as  that  cafe  of  1 1  H^  7. 6.  and  neither  in  D.  or  ia  tbt 
year-book  is  any  mention  of  the  word  (dcvife)  but  as  to  the  defeatia^  the  alltBatiop'  fbr  the  tail  only 
••4  not  tbt  fee,  Dyer  fays,  qusire  hoc# 


^  f 


£4.  LeJli4 


CotttMtfofi^  317 

'f4.  LeJ/ii  for  Rfe  ntakn  a  feo^^nent  upon  con^it^n^  anj  enters  fir  ^'^ntn 
hreach^  he  fhall  be  leffee  for  life,  and  reduce  the  rcverfion  to  the^°«5*"f» 
kflbn    *8H.6.3.b.]  t^L"^. 

^Fitii 

Zntre  coogeabley  pi*  x.  cites  4  Hi  6.  s*  S.  P..i-~ii*  This  feemt  nuT-priiited  for  4  H»6.  3.  b.  'whet« 
the  S*  P.  is  by  Fulchorp,  and  admitted  by  Cheiaey  ^  but  at  H.  6.  3.  is  no  fuch  point.  4  Rq». 

44.  a.  cites  4  H.  6.  S.  P  i Co«  Litt.  loi.  b.  S.  P  that  he  ihall  be  tenant  for  life  again,  and  fub« 

je<ft  to  a  forftitore  j  fbr  the  ftate  is  reduced  but  the  fbrfeidire  is  not  purged.       ■  •    Co.  Litt.  ftcs,  a« 
S.  P.i«..ii^ec  (J.  d}  fopra.  pU4. 


[S*  ^^Mlf^^f^  ^  (^^  '^^  reverfan  upon  ccndiiicnj  zxA  enters  ^^h.  Rent 
for  breach  thereof^  he  ftiall  be  leffee  again,  and  the  nnt  due  to  ^^^•"^^r  '• 
ie//or  Jhalt ke\evheJi     7  H.  6.  3.] 

[6.  Feoffment  of  two  acres  upon  condition  to  enter  into  one^  if  Socb  coodl- 
he  enters  for  breach  thereof,  it  Jball  be  but  into  one^  D.  3.  Ma.^°  j*.*?^ 

*27*  55.]  ^  ,»oi,  b.  * 

[7.  Leffee  for  life. and  the  niierfionir  jojn  in  afeoffrmnt  t^on  con^ 
ditionj  fejerved  to  the  leffee ;  if  he  enters  for  breach  thereof^  thisjhall 
not  defeat  the  entire ,e/tate.     D.  3  Ma.  12^.  55*] 

[8.  bevifefor  life,  upon  condition^  remainder  over^  (admitting  it  a  f  Ai  In  •£. 
good  condition,)  the  entry Jhall defeat  the  remainder^  though  it  isT^J^^^.* 
not  created  by  VfUery^  and  the  remainder  may  be  without  a  particu-^  fbtmd  iha?* 
lar  eftate  by  devife,  for  he  oue;ht  to  be  in  of  the  fame  eftate  which  the  anceAor 
he  had  at  the  time  of  the  devife.    f  29.  AIT.  17.  admitted,  per  J^^]^**^- 
Curiam.    %  Co.  9*  [lo]  Ma.  Port.  41*  b.  Contra^  D.  3  Ma.^^j^j, 

127.   54.]  te.  was 

#  feifed  of  tht 

isnd  devUable  in  fttf^  and  denfiftd  it  by  kis  teftament  t9  the  cltrkt  upon  condition  th<t  he  (hall  hate  the 
land /or  term  of  bit  Itftpand  that  bt  Jkaii  hi  ehs/ftain  andjhali  cbaunt  fir  bhfomidmiQg  his  life ;  and 
sfter  hit  death,  the  land  t9  remain  t$  /be  tomMt,natty  of  V,  fir  every  to  /|nd  a  chaplain  for  ever ;  and 
fiecaufe  the  flaiktiffhaA  beld  tbe  land  fir  Syedrt,  and  was  net  cbafMn^  the  tenant  ax  beir  entered  nbPH 
hinu  And  it  appeared  by  infpeQioid  that  the  demandant  wom  offucb  age  tbat  be  might  bave  bum 
gbaplain  immediately  afier  tbe  devife*  And  per  Birton^  the  entry  is  lawAiL  cleariy }  and  by  the  entry 
*  for  the  default  df  the  cierk,^  the  commonalty  have  loft  their  remainder  }  for  the  beir  by  tbe  entry  catf^ 
mt  be  feifed  of  a  left  efiate  tbanfie  fimple  ;  and  after  the  juftices  excited  the  juiy  to  fay  for  the  plain* 
laky  by  wluch  they  (aid  that  the  p)[aintifFwas  feifed  and  diffeifedy  and  this  was  for  confclence  of  the 
Remainder  as  it  fecmst  qucre*  Br«  Coiyiicions^  pi.  iii.  cites  29  AfT.  ty.  ■  n  S.  C.  cited  per  Har« 
per  and  Dyer,  PI.  C.  4ii.  b.  in  the  tafe  of  Newys  and  Scholaftica  v.  Larke.  But  fee  the  fatd  cafe  at 
there  cited,  remarked  upon  in  10  Rep.  40  b.  an  J  fee  2  Lev.  11.  where  10  Rep.  40.  b.  is  irnif'd:  \ 
Fitsh.  Affife,  pi.  28I.  cites  S.  C.  and  28  AfHyi.  X  10  Rep.  41.  b.  Portington^s  cafe,  {tit  re* 

porter  fays  he  hid  fec^  a  report  in  Hill.  3  ft  4  P.  and  M.  moved  by  Dyer  ferj.  in  C.  B.  thift  Dr.  Butif 
was  feifed  in  (tj  and  having  3  fons  W.  £•  and  T/  devifed  part  to  his  wife  (oi  life^  upon  cotadition 
that  (he  educate  hts  mn  in  learning  and  good  manners,  the  remainder  to  T.  his  youngef^  fon  In  tHU 
The  reverijon  in  fee  defcen^ed  to  W.  his  ddefl  fon.  The  condition  was  broken.  The  queAion  waa 
if  the  heir  fhall  enter  for  the  condition,  or  if  T.  fhoold  enter  as  for  breach  of  a  limiution,  or  if  the 
condition  be  deftroyed  by  the  limitnion  of  tctt  remainder  over  \  and  it  was  relblved  by  Brooke  Ch.  J« 
and  the  whole  court,  that  clearly  this  is  no  limitation,  for  they  are  exprefs  words  of  condition,  and 
tbe  intent  of  the.teilator  was,  that  his  heir  (who  always  it  to  take  advantage  of  a  condition)  Hiall  enter 
and  defeat  the  eftate  of  the  feme,  but  his  intent  does  not  agree  With  law,  becaufe  he  cannot  defeat  the 
eftate  for  life,  unlcls  he  defeats  the  remainder,  and* therefore  by  limiting  the  remainder  over  die  condi- 
tion is  deftroyed  j  but  in  fuch  cafe  his  intent  never  was  that  he  in  remainder  fhould  enter  for  the  con* 
4ition  broken.     ^  ^  D.  126.  b.  i27»a.  b.  Warren  v.  L<e,  b.  C.  argued. 

^9.  If  a  man  leafesfor  life^  the  remainder  to  another  in  fee^  re-  Br.Cond* 
ferving  a  rent,  upon  condition  that  if  the  rent  he  arrear^  to  enter  and  nons,  pU  * 
retain  for  all  the  life  of  the  leffee  \  if  he  enters  for  the  condition  broke^ "";  cites 
^ifsfhaft  defeat  the  remainder^  and  fhall  beftijed  in  fee.    Dubitatur,  f^^'",  "^ 

^9  Air.  1 7.  "I  fo  faid,  but 

chat  it  was  dcaicd  by  Birton,  but  Brooke  feys, ^qitr^«*ntch.  Aflife,  pi.  2S  x .  cites  e«  Ct 

•Vol.  V,  ^  A  a  to.  Tenant  . 


3iS  Cottoitfon; 

TO.  TiHant  In  tail  made  a  feoffment  infee^andre-tookejlate  infei^ 
and  after  was  bound  in  a  Jfatute^mercbanty  and  then  made  afeojfment 
.  in  fee  upon  condition  and  died*,  the  ij/iie  in  tail  within  age  enters  for 
the  condition  broken^  and  was  remitted  hv  his  non*agc.  Contra  if  he 
had  been  of  full  age ;  for  then  he  ihould  be  adjudged  in  fee,  as  his. 
father  was  when  he  made  the  feoffment  upon  condition,  for  he  who 
entered  for  condition  broken  (hall  be  in  of  the  fame  eftate  as  he . 
was  when  he  made  the  condition,  at  the  time  Of  the  making  thereof.' 
Br,  Conditions,  pi.  134.  cites  8  H.  7. 7. 

1 1 .  Tenant  infpeciai  tail  has  iflue,  and  his  wife  dies.  Tenant  in 
tail  makes  a  feoffment  in  fee  upon  condition.  The  iffue  dies,  the  con- 
dition is  broken,  the  feoffor  re-enters^  he  /hall  have  but  an  eftate 
for  life  as  tenant  in  tail  afier  pojfibility  of  iffue  extinfi  by  the  re- 
entry, and"  yet  he  had  In  eftate  tail  at  the  time  of  the  feoffinent^ 
and  that  alfo  for  necejjity,     Co.  Litt.  202.  a.  b. 

12.  In  feme  cafes  the  feoffor  by  his  re-entry  fliall  be  in  his  for- 
mer eftate,  but  not  in  re^eS  of  fome  collateral  qualities ;  as  if  //-' 
nant  by  homage  anceftrel  make  a  feoffment  in  fee  upon  condition, 
and  enters  for  the  condition  broken,  it  fliall  never  be  holden  by 
homage  anceftrel  again;  and  fo  it  is  if  a  copyhold  efeheat^  and  the 
lord  makes  a  feoffment  in  fee  upon  condition,  and  enters  for  the 
condition  broken,  and  the  reafon  in  both  thefe  cafes  is  \for  that  the 
cujiom  or  prefcription  for  the  time  is  interrupted.     Co.  Litt.  202.  b. 

t  Rep.  86.       1 3.  Every  limitation  or  condition  ought  to  defeat  the  entire  ejlatcy 
b.  S.  P.      2xA  not  to  defeat  a  part  and  leave  part  not  defeated,  and  it  cannot 
make  an  eftate  to  ceafe  quoad  unam  perfonam  and  not  quoad  alteram. 
Per  Cur.  6  Rep.  40.  b.  Mich.  3  Jac.  B.  R.  in  Finch's  cafe. 

14.  A.  tenant  in  tail^  remainder  to  B.  in  fee,  B,  bargains  and 
fells  the  land  to  the  king  upon  condition ;  afterwards  jf.  dies  without 
ijfue  I  the  condition  is  broken.  B.  recovers  the  land  by  the  condi-^ 
tion,  and  yet  by  the  bargain  and  fale  he  paffed  only  a  remainder  ; 
per  Haughton  and  Doderidge  J.  and  admitted  by  the  counfel  of 
both  iides  at  the  bar.  a  Roll.  Rep.  6o«  Mich.  16  Jac.  B.  R.  Hoddy 
v«  Hoddy. 


[  3^9  J  (Qc.^)  ^^^^^  ^^  ^  Condition  of  Re-entry  for  Non^ 
payment  of  Rent,  and  a  Retainer  till  Satisfadtion, 
the  Profits  after  'EnXxy  Jhall  be  accounted  as  Parcel 
of  the  SatisfaSiion,  and  wliat  Eftate  Feoffor  gains 
upon  fuch  Re*entry. 

wTien  A.     I.  TIITHERE  zfedffhent  is  made  referving  rent,  &c.  upon  coa«' 
l^her'b^    ■       ^^     'dition  that  tfthe  rent  be  behind^  the  feoffor  and  bis  heirs 
prrcJption    tn^y  ^»^^f"i  ^«^  *^'^  till  fatisfiedj  &c.    By  entry  <tf  the  feofibr,  'the-, 
of  the  pro-   feoffee  is  not  altogether  excluded,  but  the  feoffor  fliall  hold  and  take 
fn?  or  by      ^^  profits  until  he  be  fatislicd,  and  then  the  feoffee  may  re«enter 
^rCn'lw,     and  hold  as  before.     For  in  this  cafe  the  feoffor  fhall  have  the  land. 
.,nd  reruiai^  but  in  manner  as  a  iifirefs  taitill  he  befatisjieely  (sle.  though  he  takb 
T^f  T^r^h  hy  ^j^^  profits  lu  the  mean  ume  to  his  own  ufe.    Litt.  S.  327. 

l>coucan4  >"  ^    t  ^^ 


(totiltioh;  31$ 

larily  by  tke  otW,  ft.  miy  re-enter.  Co*  Litt.  to).  e.^  ■■  nBttt  if  it  wu  not  for  die  woidi  (to 
Aold  till  Catisfied  of  the  f)lkx>fiu)  it  wouU  be  an  inheritance  in  the  land  to  remain  in  the  heir  aa  a  penal* 
ty;  bot  becaufe  of  thofe  words  it  it  only  a  chattle  and  (bill  go  to  the  cxecutort,  who  are  the  peribni 
to  be  fatt&fied  of  the  arrears.  Per  TWiidtti.  Let.  171.  Trin.  17  Car.  »•  B.  Rt  in  cafe  of  Jcoittol 
V.  Cooley. 

2.  So  if  a  man  make  A  kafefor  Ufe^  with  a  re&rvation  of  a  retit^ 
and  fuch  a  condiuon,  if  he  enter  for  the  condition  broken^  and  take 
the  profits  of  the  land^  quoufauey  &c,  he  Ihan't  have  an  adion  of 
debt  for  the  rent  arrear,  for  loat  the^  freehold  of  the  leflee  conti^ 
niies.    Co.  Litt  203.  a* 

3*  But  in  cafe  of  Uafifir  ytars  refenrinff  a  len^  with  a  condition 
that  if  the  rent  be  behind^  that  the  leflbr  mail  re-enter  and  tah  thg 
profits^  until  theriof  be  bifatitfied\  there  the  profits  (ball  be  counted 
as  parcel  of  the  fatisfii£tion,  and  during  the  time  diat  he  fo  takeft 
the  profits  he  flian't  have  an  a^on  of  debt  for  the  rent,  for  the  fii- 
tl&fiiftion  whereof  he  takes  the  profits.  But  if  the  condition  be  that 
be /ball  take  the  profits  until  tbe  feoffor  be  pitisfiid^  or  peud  ef  tbfe 
Tint  (without  faying  tbereef)  or  to  the  like  enedj  there  tbe  pro*  - 
fits  fhall  be  accounted  no  part  of  the  iadsfaftion,  but  to  haften  the 
leflee  to  pay  it,  and  as  Littleton  here  layS)  that  till  he  be  fatisdSedt 
he  {hall  have  the  profits  in  the  mean  time  to  his  own  ufe*  Coi^ 
Litt.  203.  a.  . 

•       •  * 

(R.  d)  Where  upoii  Condition  broken  or  unper- 
formed a  Man  (hall  be  mdjudged  in  Poffefion  pre* 
fently>  without  Entry,  Claim,  or  Demand^  and  fa 

upon  the  Fefformancei  &C4 

» 

i.  TF  a  man  ihfeoffs  a  iedie,  up^  condition  thai  if  bk  tviS  marry 
-*  bir  he  may  re^enier^  and  be  Marries  her ;  he  rtay  alien,  fot^ 
he  has  performed  the  condition^  and  by  this  he  (hall  be  enabled 
to  alien ;  but  quaere  how  he  iball  be  aJ^udged  in  after  the  mar* 
riage^  if  in  jure  uxoris  or  not,  till  he  has  made  alienation,  or  done 
other  a£l }  it  feems  injure  Uxoris*  Bn  Conditions^  pi.  204.  citea 
5E*2. 

2.  Vznan'Jnfecffi  anotbery  and  il£^  upon  condition  performed  f  220  2 
ibi  fnffinentjhatl  be  vdidj  br  that  the  feoffor  may  re-enter  \  in  the 

one  cafe  nor  the  other  upon  the  Condition  performed  the  fi-ankte«' 
nement  is  not  in  the  feofibr  till  he  has  re-entred;  cuod  nota^  Br. 
Conditions,  pi.  249.  cites  1 1  H.  7.  2.  per  Brian  Ch.  }\ 

3.  EJiate  of  inheritance j  as  where  eftate  tail  is  given  on  condi* 
tion  not  to  alien,  &c.  cannot  ceafe  without  entry;  but  contra  of 
tStaXcfor  life  I  for  this  cannot  be  furrender*d  by  parol,  and  fo  may 
ceafe  by  fuch  c^dition*    Br.  Conditions,  pL  83.  cites  21  H.  7.  x  u 

4*  ^  if  1  lec^i^ndfor  life  or  yearsy  upon  condition  that  if  I  pay 
U  bim  10/.  thai  his  eft  ate  Jbatl  ceafe^  thereif  I  nay  the  lol.  the 
efiate  is  determined  without  any  entry ;  contra  ot  eftate  of  inheri* 
tance ;  fiur  this  oannot  ceafo  'till  the  donofi  or  feoffor,  or  his  heir 
has  intred.  Ibid* 

A  a  ^  5.  If 


Henit^  i.  If  taftd  W^farited  for  5  y«ur»,  that  if  he  pay  ^Airt  Ac  1  firft 
%»hen  any  *cars  +0  marfcs  then  he  IhaM  hare  fee,  or  odtcrwrfe  but  for  5  ycars^ 
^Afi  will  ^j^j  \ivcrj  is  made.  Now  he  hath  a  fcc-fimplc  conditional,  &c* 
H^IIfV'**  And  if  the  grantee  do  not  pay  to  the  gfantor  the  40  marks  withia 
condition^  the  firft  2  years,  then  immediately  after  the  had  2  years  paft,  the 
t  '/*'•'•;  fee  and  the  freehold  is  in  Ae  mntorsheceiifethegrimt$r  canmt  afier, 
7u?^L  ihi  Jbid  two  ytars  immediaufy  enUr  upon  the  grantee ;  becaufe  the 
4nd  whiH  {rrantte  hath  yet  tide  for  3  ^ears  by  the  grant.  And  fo  ♦  becauRr 
*'  «»»•»  2ic  condition  of  the  pare  of  die  grantee  is  broken,  and  the  grantor 
myfii^ki  cannot  enter*  die  law  wM  put  the  fee  and  die  freehold  in  die  gran^ 
fi€iam%  for  tor;  for  if  the  grantee  does  wiUle,  then  after  the  breach  of  die  con- 
a  frtehow  jj^^i,,  &c.  and  after  die  a  years  the  grantor  ihaU  hlwre  his  writ  of 
!!!li  ftSl*  wafte.    And  diis  \%  a  gobd  proof  dien  diat  die  rcverfion  is  in  him. 


not  ceafe      |ec«  Litt.  S«  35^* 

"tri  or  cWm.  ind  alfo  the  feoffor  or  grtntor  may  wave  the  condition  at  bis  pleafore.  Co-  Litt,  »i8.'i^ 
•  iRcp.97.a.b.tites  S.G,  t  J^**  C'  »33-  »>• »»  ^^  of  Browning  r.Bufton. 

PI.  c.  133.  ^  If  I  gnmt  a  r/»/-charge  in  fee  out  of  my  land  upon  condition^ 
Browning^s  ^^  if  fhe  Condition  be  broken  the  rent  fhall  be  exfiriSi  in  my  landf 
^'^  becaufe  I  (that  am  in  pofiefiion  of  die  land)  need  make  no  claim 

ii{k^n  the  land,  and  therefore  die  law  fhall  acQudge  the  rent  voi4 

without  any  claim«    Co.  Litt*  2i8.  a# 

7.  If  a  man  make  a  feoffinent  unto  me  in  fee,  upon  condition  to 
i%%  20  pay  him  ao  1.  at  a  day,  &c.  before  the  dav  I  let  unto  him  die  land 
H-7-'4-*>-  for  years,  referving  a  rent,  and  after  I  &il  of  payment^  the  feofiee 
in  pi.  12.  by  ^gn  f^gf^in  die  land  to  him  and  his  beirs^and  the  rent  is  determined 
videy/'    and  ixiinH  \  for 'that  the  fcoftbr  couW  not  enter,  nor  need  not  claim 

tipon  the  landi  for  diat  he  himfelf  was  in  pofTeffion,  and  the  condi^ 
tion  being  collateral  is  not  fufpended  by  the  leafe ;  otherwife  it  is  of 
a  rent  rcferved*    Co.  Litt.  2x8.  a.  b« 

8.  If  H.  grants  an  advowfon  to  B*  and  his  heirs,  upon  condttioa 
that  if  A.  &c.  pay  10 1.  on  fuch  a  day,  &c.  the  ftate  of  B.  fhall  ceaie 
or  b6  utterly  void ;  dioufih  A.  pays  the  money,  yet  the  ftate  is  not 
re-vefted  in  A,  before  a  chitn,  and  that  claim  muft  be  at  the  church* 
So  it  is  of  a  reverfion  or  rernajruUr  of  a  renty  cr  commony  or  the  like^ 
diere  muft  be  a  claim  before' die  ftate  can  be  revefted  in  the  gran- 
tor by  force  of  the  condition^  and  diat  claim  muft  be  made  upoft 

•r  the  land.    Co#  Litt  ax 8.  a. 

\^  q.  If  a  nian  bargam  and  Jell  land  by  deed  indented  and  inroUid  wid| 

aprovifo,  that  if  the  bargainor  pay^  ^c.  theJiateJbaU  ieafe  and  bo 
v6id»  If  he  pays  th€  money  the  ftate  is  not  revefted  in  the  bargainot 
before  re-entry*   'Co.Litt.  2x8,  a. 

xo.  So  it  is  if  a  bargain  and  (ale  be  made  of  a  rfverjion^  renuMH 
iery  aii>ovi)f0nj  renty  common^  Uc^    Co.  Litt.  2x8.  a. 

r  ^ax  j  ^^'  ^^  ^^  ^^  if  lands  are  deviled  to  B.  and  bis  heirs,  upon  conditioa 
that  ifB.  pay  not  20  /.  at  fucE  a  day,  that  bis  eftat^Jhall  ceafe  em4 
be  void.  The  money  Us  not  paid.  The  ftate  ihaU  not  be  vefted 
in  the  heir  before  an  entry  j  and  fo  it  is  of  a  reverfion,  rem"'^'""" 
advowfoni  rent,  common^  and  the  Uke^    Co«  Litt.  2x8«  a« 

(S.  d)  Eiitiy. 


Coirttfttoi*^  $tt 


(8.  d)    Entry.    Barr'J  by  what, 

y.  TF  a  man  infeoflfs  another  upon  condition  ti  re -infe^him  within 
^  40  JaySj  there  if  Aefnjffir  makes  no  nqueft  within  the  40  days^ 
the  feoffee  fliall  retain  the  land  for  ever,    Br.  Conditions,  pL  55, 
cites  19  H.  6, 67. 73.  76.  Per  Newton. 

2.  If  the  condition  be  broken  for  non*payment  of  the  rent^  jtt 
it  Atfeogii  brings  an  ajfife  for  the  rent  due  at  that  ttme^  he  ihat) 
never  enter  for  die  conditioii  broken,  becaufe  he  affirms  the  rent 
to  have  a  continuance^  and  thereby  waves  the  conditm.  Co^  Litt, 
;^ii.  b. 

3.  So  it  is  if  the  rent  had  had  a  elaufe  ofdiftrefs  annexed  unto  it,  if 
the  fepffor  had  diftrained  for  th6  rent|  for  the  non-payment  whereof 
the  condition  was  broken,  be  fbould  never  enter  for  the  cooditioa 
broken.    Ca  Litt,  21 1.  b. 

4.  But  he  may  receive  the  rent,  and  acquit  thefame^  and  yet  enter 
for  the  condition  broken,    Co.  Litt.  21 1 .  b. 

5.  But  if  he  accepts  rent  due  at  a  day  after^  he  (hall  not  enter  for 
the  condition  broken,  becaufe  he  thereby  afl^rgis  the  leafc  to  hava 
^  contii)uance.    Co*  Litt*  21  !•  b. 


(T.  d)  What  ihall  be  faid  a  Condition  to  enlarge  or 

encreafe  the  Eftate^ 

f «  A  SSISE  by  IL  F.  where  it  was  found  that  M^  leafed  the  tenev 
*^  ments  to  thetlaintifffor  1 1  year{^  and  in  furety  of  it  made  a 
charter  upon  condition,  tSat  if  he  was  dijfurbed  of  bis  term  that  h^ 
fiall  have  the  tenements  infee^  which  charter  was  delivered  to  keep^ 
and  Jo  delivtf  according  to  tffe  condition^  and  delivered  feijin  of  this 
charter^  and  that  M^Jold  within  the  term^  and  for  the  difturbance 
C»  delivered  the  charter  to  the  plaintijf^  and  livery  of  feifin  was  upon 
.the  one  charter  and  the  other,  viz.  upon  the  iale  alfo,  as  it  feems, 
by  which  it  was  awarded  that  the  plaintiff  recover;  the  reafon  feems 
to  be,  in  as  much  as  ^tfeiftn  was  upon  the  charter  to  the  termor^  •  s  e  'iti 
for  otherwife  the  condition  had  come  too  late,  as  it  appears  in  *  ^rg.  %  ^ 
Plefington's  cafe,  6  R.  %.  Tit«  quid  juris  clamat  in  Fitzh*  20.    Br.  Browni., 
Conditions,  pi.  |0i,  cites  lO  Aff.  15.  of  s'*df  *^' 

2,  If  a  man  leafesyjr  life  upon  condition^  that  if  the  donor  aliens  in  v.  chfs!'* 
fee^  that  the  lejfeejhall  have  fee^  it  is  a  good  condition,  by  reafon 

that  the  fee  is  m  the  leflbr  j  per  Frowike.     But  Brook  fays  quaere, 
becaufe  it  feems  that  the  law  is  contrary.    Br.  Conditions,  pi.  ^j.. 
cites  Jii  H.  7.  II. 

3,  Jpd  by  Frowike,  if  I  leafefor  years  upon  condition,  that  if 
1  enter  upon  him  then  he  Jhatl  have  for  lifcy  it  is  a  good  condl<^ 

tion.    Ibid,  f  32^^  J 

4,  t^herc  an  eftate  is  to  encreafe  by  force  of  a  condition,  the  »"*  5^«  *»- 
particular  eflate  fnufl  continue  in  the  Icffce  or  grantee  till  th-*  in-  ^J^'^^^ 

Aa  3  crc^e 


3» 

yfthcidBMr  crnfe  happens.    PI.  C.  483.  b.  Mich.  17  &  18  EUz.  in  cafe  of 
*^S^     Nichols  V.  Nichols. 

'«r  gHAtee*    PL  C«  486.  b«  Nichols  ▼.  Nicbolt* 

%  Brownl.  5.  J^rn  Elrz.feifed  tfthe  reverfion  of  an  cftate  tail,  granted  tit 
S48.  Anoa.yj^,„^  /7^.  /«  /<7i^  and  farther,  on  condition  that  ifT.  or  his  heirs 
jtldgM  acl  p^  ^^  *^^  Exchequer  20  s,  diat  then  he  JheuU  have  the/aid  reverfi&n 
coniiBgir.  In  fee-Jimple.  T.  paid  the  20  s.  refolved  per  tot.  Cur.  that  the 
^Buc  foch  opiit  is  good;  and  that  fuch  grant  with  condition  precedent  may 
^M^at$%  ^  ^  ^^  ^  things  lying  in  grant,  as  of  Jand  which  lies  in  livery, 
/tr^0/a  and  may  be  annexM  to  an  eftate  tail,  which  cannot  be  merged,  as 
xMditwM  |o  an  cftatc  for  life  or  years,  which  may  be  merged  by  acceffion  of 
C/l^  a  greater  eftate.  8  Rep.  73.  b.  75.  a,  Trin.  7  Jac.  Lord  Staf- 
th4/Mr    ford's  cafe, 

jM  X  fsrtkufar  e/Utef  ai  a  fcnnda^n  wh^redn  to  frtit  the  greatier  eftate.  ftdly,  Su^h  partkolar 
cftatc  muft  fntinut  vi  thi  hjee  w  grmntu  till  the  increaic  happens.  3d)yy  It  muft  ve/?  or  tbt  ttmt  that 
tht  CMtinriney  happens^  or  otherwife  it  never  ihall  veft.  ^thly,  The  particular  eftate  and  die  increa^ 
mujt  take  efftQ  by  one  and  the  fame  in/humeut  or  dee4i  ^  h  f^^f^^  ^**^*  dtlivered  at  me  and  the  Jawta 
$ime,  and  not  at  feveral  times.  Refolved.  But  Coke  Ch.  J.  faid,  that  fuch  foundation  muft  be^cf- 
'  fnanentt  and  not  revocable  at  the  will  of  the  leifor  or  grantor.  8  Rep.  75.  a.  Trio.  7  Jac.  )«ord  Staf* 
iotd^i  cafe.*  I      'Sec  Tit.  Remainder  ( W)  pl«  6, 7,  %,  9.  and  the  notes  there. 


6.  Where  two  jointenahts  are  upon  condition  to  haye  fee^  ^ndtji^ 
fnake  .partition^  they  fhall  hot  have  fee  on  the  performance  of  die 
condition.  Arg.  2  Roll.  Rep.  402*  Mich.  21  Jac. 

(U*  d)  Declaration.    And  In  what  Cafes  Perform* 

ance  muft  be  averr'd. 

I,   A  SSISE  of  rent  upon  a  grant  made  perciptend*  apud  IV.  and  if 

•*^  the  rent  be  arrear,  it  (hould  be  lawful  for  the  plaintiff  to 

di/frain  in  all  bis  lands  in  IV*  M,  andR,  and  the  ailife  was  brought 

in  W.  onIy>  and  the  land  in  W,  only  put  in  view,  and  M.  and  K« 

were  in  another  county,  and  yet  good  \  for  apud^  in^  vel  de  tali  te- 

liemeuto  are  good  words  of  charge,  and  the  writ  was  avirarded  good  | 

by  which  the  defendant  Jaidy  that  the  grant  /x,  that  the  plaintifffiaU 

cbaunt  in  the  church  of  fV.  pro  animabus,  &c,  or  elfewhere,  and 

faidy  that  the  plaintiff  has  not  chaunud  2LCcording  to  the  form  of  the 

charter  j  and  the  plaintifffaidy  that  he  had  chaunted  according  to  the 

form  of  the  charter^  and  goody  without  Jhe%ving  in  what  place.     Bf, 

Affife,  pU  359.  cites.41  Aff.  3. 

2.  Where  a  man  is  retained  to  go  to  Rome,  or  toferve  in  other 
feruiccy  Yk^JhallJhew  how  he  has  done  it\  the  rea(on  feems  to  be, 
in  as 'much  as  thefe  things  are  executory^  Br,  Count,  pi.  5.  cites 
3  H;  6.  33. 

3.  But  contra  of  things  executed  i  as  if  a  man  counts  of  a  horft 
fold,  he  need  not  fay  that  the  defendant  has  the  horfe,  for  diis  is 
executed,  and  alters  the  property  immediately.    Ibid. 

4.  Where  condition  is  comprifed  in  an  obligation  or  recognizance 
iefore  the  in  cujus  reij  or  the  end  of  it,  and  this  giycs  caufi  of  at- 

tioi^ 


CohWtfon.  *  ^23 

thn  to  the  ohltgee^  there  in  debt  he  ought  U  count  of  the  tondltign 
ftrformeds  per  Wangford,  Prifot,  Littleton,  Ncedham  and  Alh- 
Con.    Br.  Count,  pi.  52.  cites  36  H.  6. 3. 

•  5,  But  where  the  condition  is  indorfed  upon  the  obligntiorty  or 
written  under  the  obligation,  or  the  recognizance^  he  ihall  count 
fimply  upon  the  obligation  or  recognizance,  and  iball  not  fay  any 
thing  of  the  condition  ;  nota  the  diverfity.    Ibid. 

6.  In  debt  if  the  plaintiff  counts  upon  condition  contained  in  thi 
Migationj  as  of  20 1,  to  be  paid  when  the  obligee  has  brought  ope 
hundred  loads  of  hay  to  the  houfe  of  the  obligor  in  D.  there  the 
obligee  ought  to  count  in  his  count,  that  the  condition  is  performed^ 
and  fhew  certain,  becaufe  it  is  his  advantage;  contra  if  It  be  in' 
his  diiadvantage,  or  be  contained  in  the  back,  and  not  in  the  ob* 
ligation  \  per  Vavifor,  quod  non  negatur,  Br,  Count,  pi.  69.  cites 
21  £.4.  36. 

7.  Debt  upon  obligation,  with  condition  contained  in  the  obiiga-^ 
tiony  and  not  indorfed  upon  it  \  as  where  it  is  to  fave  harmlefs  a 

furety  in  another  bond,  there  the  count  is  good  generally  without 
Joying  that  the  defendant  has  not  dijcharged  himx  nor  fayed  harmlefs, 
Br.  Count,  pi.  73.  cites  22  £.  4. 42. 

8.  For  where  the  condition  is  contained  in  the  obligation^  and  to 
be  performed  by  the  obligee ;  as  if  J.  be  bound  to  B.  to  pay  him  10  /. 
if  B.  gives  to  u/.  fuch  a  horfe^  there  B.  ought  to  count  that  be  has 
given  the  horje^  &c.  and  otherwife  ill.     Ibid. 

9.  But  where  the  condition  is  to  be  performed  by  the  obligor^  and 
contained  in  the  obligation,  there  the  obligee  may  count  generally 
y^ithout  faying  that  the  defendant  has  not  performed  the  conditiofi  ^ 
note  the  diverfity.     Ibid, 

10.  Where  the  condition  is  (omprifedin  the  obligation^  and  not  in-* 
dorfed^  hejball  count  that  he  has  performed  it  if  it  be  to  be  done  of 
tf)e  part  of  the  obligee ;  contra  if  it  be  to  be  done  of  the  part  of  the 
cbligor^  there  the  plaintiff  iball  not  count  of  it.     Br«  Conditions, 
p],  184.  cites  22  £.  4.  42. 

'    12.  Debt  upon  an  obligation  upon  condition,  that  if  obligee  de^m  ™« '« ^^ 
livers  a  bull  to  the  obligor  by  fuch  a  day  that  then  the  obligation  SIouMbe'T^ 
ihall  be  good>  and  otherwife  void ;  and,  per  Cur.  except  Shelly,  h.  8.  i.  an4 
the  plaintiff  ought  tojhew  in  his  count  that  he  has  delivered  the  buil^  ^^^^  ^^ 
and  this  becaufe  the  condition  arifes  on  his  part  to  make  the  obji-  SonT— Br. 
gation  good)  quod  nota«    Br«  Obligation,  pi.  i,  cites  26.  H.  8.  8.     Detcc,  pi.  2. 

•  cites  S.  C. 

Br.  Count,  pi.  i.  citM  S.  C. 

13,  The  dijjirence  is  httvf ten  ^  precedent  2nd  fubfefuent  condi*  7Rcp.io»i. 
lion;  in  the  firil  cafe  there  ought  to  be  averment  of  performance,  Jj"J|'^33^ 
but  not  in  the  other  ^  for  the  eftate,  &c«  is  veiled^    Jcnk.  260.  RfoiVed.  * 

pj.   50.  Ughtrcd't. 

cafe. 


14.  Where  a  conditiofi  conftfts  of  two  parts^  and  one  part  is  pojp^  s.  P. 
bio  xk  be  pciformcd,  and  the  other  impofjibley  it  is  fufficient  to  aUe^e  ^^'  3p. 
t/ji  performance  of  that  which  is  poJJibU  \  per  Clench  and  P«^>ha:r.  "^J|  "^^fj;^ 
Cro.  Zn  780.  pi.  14  Mich.  42  &.43  ^Xvu  B.  R.  Wigley  v.  Black-  «  fcoffmcni 

wall,  to  A.  in  pre* 

fence  of  B. 
k  C.  and  aftecwirds  B.  dies  befote  the  da}'|  It  ihali  bt  aude  ia  tte  fttfence  of  c. 

A  a  4  15* 


313  f  <^ttMti0n# 

1 5«  He  that  plesub  a  difpinfation  u  bdU  In  tmtrtmdum^  coofiim^ 

•d  by  the  kbg's  dmrteri  muft  aver  the  performafice  of  the  condi^ 

tions  contained  in  it,    Heath's  Max'  37.  cites  Hob.  X41,  14^ 

[Mich.  10  Jac  in  Che  cafe  of  C^t  and  Glover  v.  Coventry  (bi* 

♦  [  324  ]  (hop)  &cj 

Vent.  ai4-  i6.  Affiimpflr,  &c.  in  which  die  plaintiff  declared,  that  there 
c*^*  *s  c  ^^  "^  agreement  between  them,  that  the  plaintiff  Jbould  pull  down 
and  Hale  ^^  fvalu  *  and  build  an  boufe^  &Ct  for  the  defendant^  and  that  the 
Ch.  J.  was  defendant  fljould  pay  him  p^^  tabore  tn  i2f  circa  divulfionem^  &c.  80  A 
now  cf  opi-  ^^^  ^j^^  i^f  mutual  prmtijes  \  and  aversy  that  he  was  ready  to  per-^ 

S2"pUm-  y^'"  ^P^  *''  P^^j  ^^^  '*'''  '^*  defendant  had  not  paid  him  the 
tiff's  raying  money^  After  verdid  for  the  plaintiff  it  was  moved,  that  here  the 
^'^"bmif?!©  Pla»"^>ff  had  not  averred  that  he  had  done  the  work.  Hale  Ch.  J, 
do  dicwork^  held,  that  the  words  (pro  labore)  here  makes  it  a  conditicHi  prcce- 
though  he  dent,  and  therefore  the  performance  of  the  work  ought  to  have 
did  not  fay  l^cen  averred,  though  in  cafe  of  a  reciprocal  promife  it  peed  not  bc^ 
i^cr  re-  Twjfden  J.  held,  that  there  needed  no  averment  there  being  reci- 
Ittied)  yet  procal  promifes  on  which  the  parties  have  mutual  remedies.  But 
it  was  a  faf»  Rainsford  agreed  with  H^c  &  adjornatur.  Vent.  177.  Hill.  23  & 
^.S:"  H  Car.  23.  R.  Peters  V.  Opie. 

m  verdict  | 

•WherefoRy  tfaoogh  Ifcey  would  not  agree  in  the  ofh^  matter,  yet  judgment  was  given  forthe^atatiflf^ 
M  '  m  %  Lev.  23-Opy  V.  Peters  S.  C.  and  tliough  Hale  Ch.  J.  and  Twifden  J.  dlfiered  as  to  the 
other  matter,  yet  ^  to  the  laft  all  the  court  agreed,  for  tl^at  otherwife  the  jury  would  not  have  foun4 
fot  the  plaintiff,  ahd  gave  judgment  for  the  pl^tiff*  . '  ■  %  Saund.  350*  5.  C«  accordingly^^  iii4 
*_j ^j  ^^  ^  plaintiff. 


9  Mod.  4ft.      i^.  B.  agreed  to  pay  20 1.  fix  months  after  the  bargain.  A,  tran^f 

?•  l^/f/"^  ferring flock.     A.  at  the  fame  time  gave  a  note  to  B.  to  transfer  the 

pock.  V.     Jlociy  the  defendant  paying^  &c.   |f  Af  fues  upon  this  agreement.  A; 

Wr^ghik      muft  aver  and  prove  a  transfer  or  tender^  and  the  other  a  payment 

pr  tender  i  and  though  there  are  mutual  promifes,  yet  if  one  thing 

be  the  confideration  of  the  other  there  a  performance  is  neceflary 

to  be  averred,  unjefs  a  certain  day  be  (pb  irtted  for  performance  j 

per  Holt  Ch.  J.     i  Salic.  1 12.  pi.  i.  Triiu  2  Ann^e,  at  iiifi  prius  a( 

tjuildhallf  Cajlofiell  v^  Briggs/ 

(W.  4)  Pleadings  in  the  Negative  or  AfHrmatlve, 

• 

I.  T^EBT  UDop  obligation  to  dif charge  a fberiff\  it  was  hcl4 
-•^  clearly,  that  the  defendant  may^  fay  that  he  has  difcharged 
him  without  fiuwing  h$w  \  for  he  cannot  fhew  a  fpecjal  difcharg^ 
where  he  was  npt  charged,  but  it  is  faid  elfewhere  that  non  damni^? 
ficatusefl  is  a  good  plea.  Br-  Conditions,  pi,  143.  cites  5  £•  4*  8^ 
2.  Contra  it  is  where  he  is  bound  to  ie  nonfuiied  of  all  il£Kon^ 
apunft  the  plaintiff^  there  he  Jball  Jhew  the  record  in  certain  5  for 
this  is  his  own  zSt.    |bid. 

J.  The  indenture  is  that  he  fh(dl ferve  the  plaintiff  by  10  years^ 
fitrf  abfentat  one^  nifi  per  fpecialem  Ucentiam  querentis  y  and  hefoii 
that  he  had  ferved  by  ten  years  fine  abfentationey  nifi  peir JpeciaUm.  /i- 
centiam  querentisy  and  did  not  Jhcw  at  what  time  he  (icenced  htm  ; 

and 


iMi  At  eMurt  h€!4  ibt  plea  in  tbk  good,  bceaiife  it  iffues  the  words 
rflndetituriy  and  it  may  be  that  be  licenced  him  reveral  times,  Br» 
^Jonditions,  pi.  144.  cites  6  E.  4.  !• 

4.  Where  a  man  is  bound  to  give  aU  the  pmey  tn  bt$  purffy  and 
be  fays  that  be  gave  him  no  monej^  it  is  good,  without  faying  what 
money  he  had  in  his  purfe ;  oiherwife  it  is  where  he  pleads  in  the 
^rmativey  that  he  gave  but  10 1.  which  was  not  all,  this  is  not 

Sood  5  for  he  ought  to  fay  what  money  be  bad  in  his  purfi»  Br.  Con- 
idoits,  pL  133^  cites  17  E.  4. 

5.  If  a  man  be  bound  to  give  J.  N*  aU  the  money  which  is  m  bh 
hurfe^or  to  infeoffhim  (fall  the  land  which  defcended  to  him  from  the 
part  of  bisfatbery  he  ought  to  fliew  how  much  money  and  how 
much  land,  &c.  cites  17  E.  4,  $•  «        ,  ^ 

6.  In  error,  an  abbot  granted  a  corody  to  W.  S.  and  ihewed  [  325  j 
what,  &c.  to  he  of  good  converfation^  and  to  do  fuchjerviees  as  M  who 

had  it  before  did',  and  he  faid  that  be  was^of  good  conver&tion  from 
iikt  time  of  the  grant  af6refeid,  5cc.  For  thfc  law  intends  that  every 
pne  is  of  good  converfation  till  the  contrary  be  Jhewn  \  and  tberefors 
\{  he  be  oiherwife^  the  other  fhalljhew  tt^  and  therefore  good  by 
jdl  the  juftices;    Br.  Conditions,  pU  i68.  cites  22  E.  4.  28. 

7.  Jnd  to  die  other  point  hcfaid^  that  be  had  done  all  fucb  fer^ 
vices  as  Np  bad  dbne^  and  did  not  Jbew  what  fervices,  and  yet  g(^ 
J>y  the  beft  opinion }  for  the  condition  is  general,  and  not  certain 
and  fhall  not  (hew  what  fervices  N.  did.    Ibid* 

8.  But  where  the  condition  is  certain^  as  to  perform  the  award 
of  J,  N.  there  he  flialj  (hew  certain  what  award  J.  N.  madc»  and 
0iat  he  has  performed  it  \  nota  diverfitatem,  per  Curiam ;  for  in 
the  cafe  above  it  is  fo  incertain  Aat  it  cannot  well  be  ftewn  in  cer-.. 
^nty.    But  the  other  party  replied^  and  fbewed  in  what  be  bad 

Jfroken*    Ibid.  ,  .  '     , 

9.  In  debt  iiport  an  obligation  with  condition  (Inter  aSa)  for 
jthe  obligor  to  account ;  to  which  the  defendant  pleads  condition 
|)crformed.  The  plaintiff  replies,  that  the  defendant  did  not  ac- 
(count,  and  ill,  becaufe  he  (hews  not  what  he  had  to  account  for| 
and  difference  is  taken,  when  the  condition  is  in  the  negative,  not 
fo  do  a  thing,  then  it  is  fufScient  to  fay  he  did  not  do  it  5  and  when 
^n  the  affirmative,  to  do,  as  to  perform  his  pffice,  or  to  infeoff  him 
of  all  his  landf  &c,  there  he  muft  (hew  what  his  office  was,  and 
what  lands  he  had,  and  that  he  did  infeoff^  &c.  Heath's  Max. 
53.  citejsMich,  2R,  3.  foL  17,    Placit0  44,  «( Trin.  4  H.  7. 

Placito  6. 

10.  In  debt  upon  an  obligation  the  condition  was,  that  if  the 
defendant  pay  the  plaintiff  for  fo  many  loaves  asjballbe  delivered  to 
y.  N.  when  he  Jhali  he  required^  that  then  the  obligation  (hall  be  void; 
pie  defendant  faid  that  hf  was  never  required  by  the  faid  plaintiff 
to  pay  him  any  money  for  any  bread  delivered,  &c.  and,  becaufe  by 
this  plea,  that  he  was  never  re<juired  td  pay  for  any  bread  deliver* 
ed,  in  which  it  is  imply^d  that  bread  was  delivered,  he  (hall  not 
£hew  the  certainty  of  the  bread  delivered,  and  therefore  it  was  ad- 
judged per  Cur.  m  anno  5  H.  7,  8,  that  the  plea  is  not  good,  quod 
mirum  1  for  by  the  reporter  the  pjea  is  good  \  for  he  has  liberty  to 
jfay  that  no  bread  was  deliyered,  or  to  fay  tha(  he  was  not  required 


L 


as  above ;  and  per  Reble,  becaufe  he  pleads  m  tbe  negative  it  fuf- 
iices'i  contra  if  he  had  (aid  that  he  had  paid  for  all  the  bread,  &c. 
there  he  (hall  (hew  how  much  was  delivered,  and  purfue  the  words 
of  die  condition  verbatim^  &c.  and  the  whole  court  was  agsdnft 
him ;  quod  minim.    Br.  Conditions,  pi.  129.  cites  4  H.  7.  12. 

II.  jfnJ  per  Kehlt  there  is  a  diverfuy  where  a  man  pleads  in  die 
affirmative,  and  where  m  the  negadve ;  for  in  the  affirmative  be 
$ught  t$  plead  certain  %  as  where  a  man  is  bound  to  keep  J.  N. 
without  damage,  if  he  pleads  in  the  affirmative  he  ought  to  plead 
certsunly,  bow  he  has  kept  him  without  damage,  as  by  releafe^ 
payment,  or  the  likt  in  certain.  Gmtra  where  he  pleads  in  the 
.  negative^  as  non  damnificatus  fiiit^  there  he  need  not  allege  cer<; 

^  jtainty.    Ibid. 

I  12.  So  where  a  man  is  bound  tojiani  to  an  arhitrementy  nulluni 

fecit  arbitrium  fuffices  in  the  negadve ;  but  if  he  pleads  in  die  a& 
firmadve,  that  he  has  performed  the  award,  he  (hall  fhew  what  die 
award  was  in  certain.    Ibid. 

Debt  upon        13*  Condition  in  the  affirmative  which  implies  a  negative  ihdl  be 

obiigattofif   pleaded  performed  in  the  negative.    As  where  a  man  is  bound  to 

S7w^  keep  W.  N.  widiout  damage  againft  J.  S.  he  may  fay  that  J.  S. 

JtfinJaiit    fio^  .damnijicavit  di&im  W.  N,    Br.  ConditionS|  pi.  240.  cites  la 

^iidhis       H.  7.  12. 

iands  h  Sh 

from  an  annual  rent  ofwo/,  refervtd  up9n  a  leafe  thtrfof  raait  hy  one  J»  €•  to  y^M.  The  *  defenjiui^ 
fltadtd  that  a  tempore  ct^eSlotM  Jcrifti  ok^atmi  ixoaeravitf  Sc  indeainem  conienraTit  the  pluntiff 
and  his  lands  from  the  faid  rent  |  the  whole  court  held  that  the  plea  being  in  the  affirmative  it  il!, 
becaufe  he  did  notjbew  bow  he  faved  him  and  his  lands  harmleds.  But  if  he  had  pleaded  to  the  nega* 
Civcy  non  damnifc^ftty  it  had  b^en  good,  and  jadgment  for  the  plaintiff.  Cro.  J.  634.  pL  7.  HilL  if 
Jac  in  B.  R.  Horfemaui  v.  Obbixu.  '  ft  Mod.  239.  Arg.  S.  C.  cited. 

^3^6  J 

14.  Where  a  man  pleads  that  he  has  faved  him  harmlefsj  it  is  no 
plea  without  (hewing  how,  becaufe  he  pleads  in  the  affirmative  ^ 
contra  where  be  pleads  in  the  negative^  as  non  damnificatus  eft. 
Note  the  diverfity.  Br,  Conditions,  pi.  i6.  cites  M.  37  H.  8.'. 
per  Cur, 

•  15.  Debt  upon  obligation  the  condition  was,  whereas  the  de- 
fendant was  made  fub-colleftor  of  the  fubfidy  by  the  plaintiff,  if  h^ 
gave  a  fufficient  account ^  and  faved  him  harmlefs  of  thofe  receipts 
againfl  the  queen,  arid  procures  a  fufficient  acquittance  or  difcharge 
out  of  the  Exchequer,  &c.  The  defendant  pleaded  that  he  had  ac-^ 
counted,  and  faved  harmlefs  the  plaintiff,  and  had  procured  him  a^ 
acquittance  ;  it  was  moved  that  the  plea  was  not  good,  for  that  be* 
ing  in  the  affirmative,  he  h^d  not  Jbewed  how.  Qawdy  J.  laid,  if 
the  difcharge  be  to  a  particular  thing  he  mvjl  fhew  how,  hut  not 
when  it  is  to  multiplicity  of  things  \  for  there  a  genera]  pleading  is 
good,  and  cited  5  E.  4.  8.  fed  adjornatur.  Cro.  E.  :fc53.  pU  24, 
Mich.  33  &  34  Eliz.  B,  R.  Adlon  v.  Hill. 

16.  Debt  upon  bond  conditioned,  that  the  defendant  Jhould  at  alj 
timesy  upon  requejl^  deliver  to  the  plaintiff  the  fat  and  tallow  -of  all 
heafls  wbiih  hcj  bis  fervantSy  or  afpgnSy  Jhould  kill  or  drefs  before 
fuchday.  The  AtknAsJXt  pleaded^  that  upon  every  requejl  made  to 
him  he  dcltvered  to  the  plaintiff  the  fat  and  tallow  of  all  beajls  which 
were  killed  by  him  or  hisfcrvants  ^r  ajftgns  before  the  faid  day.   Ex» 

ceptioa 
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cqpCton  was  taken  that  die  plea  was  too  genenl,  but  aH  die  coart 
beld  it  a  good  plea ;  for  when  the  matUr  to  be  pleaded  tends  to  in^ 
finitenefs  and  mukitlicityy  the  law  allows  of  a  general  pleading  m 
the  affirmative,  and  for  that  reaibn  allows  of  die  rule  diat  he  vAo 
-pleaib  in  the  affimiadve  fhall  allege  performance  of  covenants 

fenerally.  Cro.  £•  749.  pi.  3.  Palch.  4^  £liz.  B.  R.  Mints  v. 
lediell. 
17.  Bond  was  conditioned  not  to  kill  any  fbeafants  or  partridgeSt 
ice.  in  fuch  a  place.  The  defendant  pleaded  that  he  had  not  kiUedi 
die  plaintiff  repEed  that  be  bad  tilled  a  pheafimt^  et  hoc  par  at  us  ejl 
•^erificare.  Sid.  241.  in  pi.  4.  Mich.  19  Car.  2.  B.  R.  Arg.  cites 
it  to  have  been  adjudged  till  upon  demurrer ;  for  it  fhould  have 
concluded  with  petit  quod  inquiratur  per  Patriam. 


(X.  d)    Pleadings.    In  what  Cafe  there  muft  be 
Profert  or  Monftrans  of  Deeds, 

X.  T  F  a  man  pleads  condition  of  franktenement  in  aSfion  real  ot 
^  perfiuial,  he  fhall  fhew  deed,    Bn  Conditions,  pi.  220*  cites 
4E.3.34,35. 

2.  In  ai&ie,  an  ejlate  upon  condition  was  found  by  verdid  at  large, 
and  for  the  condition  broken  the  plaindil^  as  heir  of  the  donor,  en- 
tred,  and  the  entry  adjudged  good,  and  yet  this  was  not  pleaded, 
nor  deed  fhewn ;  but  it  appears  there,  that  if  he  who  entred  had 
not  a  deed  to  prove  the  condition  he  cannot  enter;  and  it  feems 
alio  there,  that  he  cannot  plead  the  condition  without  Jhewing  deed 
thereof*^  auod  nota.  And  fo  it  appears  in  Litdeton,  Tit.  Eftates  ; 
Br.  Monftrans,  pi.  99.  cites  33  Aflf.  11, 

%  In  debt  upon  an  obligation  of  J^oL  conditioned  to  pay  ^L  the  r  ««-  "■ 
dmndznt  wzj  plead  payment  rf' the  S  L  by  avermentj  without  Aew-  ^  ^  ^  ^ 
ing  any  fpeciality.    Br.  Conditions,  pi.  23.  cites  42  £.  13. 

4.  Condition  may  be  pleaded  rfa  contra£l^  without  ihewing  deed* 
Br.  Monftrans,  pi.  149.  cites  44  £.  3.  27. 

5.  Audita  querela  upon  defeafance  by  indenture  to  mah  certain 
f(tyment$y  and  that  then  the  eftate  iball  be  void,  and  avers  the  pay^ 
fnents  wiihom  Jhewing  acquittance  in  writings  and  good  per  Uur. 
Becaufe  the  covenants  were  comprifed  in  the  indenture,  for  then 
the  matter  may  be  averrU    Br.  Monftrans,  pi.  151^  cites  46  £. 

o.  In  trej^afsy  a  man  may  plead  TifeoJ^finent  upon  condition  of.,., 
re-entry,  and  may  enter  for  the  condition  without  (hewing  deed ;  Jues  9  h.'^ 
(ontr4S  in  a^fions  real',  the  reaibn  feems  to  be,  in  as  much  as  the  23.  conoi* 
franktenement  (hall  not  be  recovered  in  trefpafs.    Br.  Monftrans, 
pi.  135.  cites  7  H.  6. 7. 

7.  In  detinue  of  a  deed  die  plaintjjf  may  aver^  that  he  delivered 
fhe  deed  to  the  defendant  upon  certain  conditions  to  be  performed^  to 
deliver  it  to  the  obligee,  and  otherwife  to  the  plaintiff*,  who  is  ob« 
jigor.  Br.  Monftrans,  pL  136.  cites  8  H*  6.  26.  per  Babb.  Mar* 
tin  and  Cottdmore. 


i.So 
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8.  S9  agaJnft  obii|or,  if  the  bailee  delivevs  tfaeoi  to  the  obligee 
contrary  to  the  condition ;  per  Babb.  Martin,  and  Cottefinore.  Br« 
Monftransy  pi.  i^6.  cites  8H.  6.  26. 

9.  But  in  debt  by  Mgee  againft  the  pb^gor  be  (hall  not  aver  fuch 
«        condition  without  writing ;  per  Babb*  M^n,  and  Cottefinore.  Br, 

Monftrans^  pi.  136.  cites  8  H.  6.  26. 

10.  In  trefpafs  the  ufage  has  been,  in  ancient  time,  diat  a  man 
may  plead  condlthn  tf  ijlatt  defa£b  in  agii^n$  ferhnal^  as  trefpafe 
&c«  without  {hewing  deed,  and  e  contra  in  anions  naU  for  ^ere 
it  was  ufed  to  fhew  deed  \  but  at  this  day,  and  of  late  time,  it  has 
been  ufed  to  fhew  deed  in  the  one  cafe  and  in  ^e  other  ;  per  the 
juftices.    Br.  Monftrans,  pi.  1 14*  cites  4  £.  4.  34,  35, 

HemBft  II,  In  debtj  Xht  defendant  Jhewid  a  conation  indexed,  tbatifhf 

l^oituct  performed  covenants  in  certain  indentures^  &c.  that  then,  &c.  and 
per  Cur.  '  Jbewed  how  he  had  performed  them^  and  the  (JaintifF  replied  to  it. 
Ibid.  pi.  and  fo  to  iffue,  and  good  without  Jhewing  of  the  indenture^  by  reafon 
'*^'6H^'   tlj^t  the  plaintiff  did  not  demur  for  the  not  (hewing,  tut  replied  to 

y,  12 L  it ;  and  e  contra,  per  Choke,  if  the  plaintiff  had  demurred,    Br« 

C^am,for  Moiifh-ans,  pi.  110.  cites  6  £•  4,  I,  2. 

t>y  feveral 

coatra.    But  7  H.  4«  i.  agrees  with  the  court ;  quod  nota  beae«    Ibid. 

12.  Debt  upon  obligation,  the  defendant  pleaded  condition,  that 
if  J.  P.  ferved  the  plaintiff  for  one  year^  &c.  and  for  7  years  proxim^^ 
ice.  in  omnibus  mandatisfuis  licitisy  quod  tunc,  &c.  and  that  thefaid 
J.  P.  ferved  the  plaintiff  lawfully  from  this  day  till  fuch  a  day  wtthin 
the  7  year 5^  at  which  dax  the  plaintiff  dijcharged  him  from  his  fer- 
vice\  judgment,  &c.  And  a  good  plea  without  (hewing  deed  of 
the  discharge,  notwithftanding  that  it  was  upon  obligation,  in  as 
much  as  the  condition  is  matter  in  fad.  Br.  Conditions^  pC  152* 
cites  10  £.  4.  15. 

13.  \n  afftfe  between  feoffee  and  feoffor ^  ^^  feoffee  Jhew^d  a  dee4 
foUiti  pleading ;  fS^t  feoffor  may  deny  that  the  feoffment  was  upon  con^^ 
ditiony  andjhew  the  performance  or  breach  of  ity  by  which  he  entered 
without  Jhewing  counterpart  or  otherwife^  and  yet  the  deed  belonged 
|o  the  feoflee,  and  not  to  the  feoffor.  Br.  Monftrans,  pi.  157.  cites 
Littleton,  fol.  90  &  91. 

14.  There  is  a  differencehttwten  the  pleading  of  a  condition  com^ 
frifed  in  a  wiU  ana  in  an  eftate  or  grant  made  by  a  man  by  livery, 

I  3*8  J  where  the  eftate  is  executed  in  his  life  j  for  in  the  firft  cafe,  to 

Elead  the  condition  to  defeat  the  eftate,  he  need  not  have  any  deed, 
ut  in  the  other  he  ought.   Dy,  127.  b.pl.  56.  Hill.  2  &  3  P.  &  M. 
«5.  A  man  cannot  plead  a  condition  to  defeat  a  freehold  without 
(hewing  a  record  or  deed  to  prove  it;  but  a  condition  to  defeat 
Co  Litt      ^^  grant  of  a  chattel  he  mav.     Litt.  S.  365. 

^5.  a!  K  16.  He  that  pleads  a  deed  to  defeat  afreehddy  ought  to  (hew  it  to' 
.the  court,  that  the  court  may  judge  whether  it  have  legal  words,^ 
and  of  ancient  time  the  court,  on  view,  judg'd  it  void  ifraz'd  or 
interlined  in  places  material ;  but  now  it  is  left  to  be  tried  by  the 
jury,  whether  it  were  done  before  delivery.  The  deed  itfelf  muft  be 
•  ihewn ;  nor  can  any  inrollment  thereof,  or  exemplification  under 
the  great  feal  be  pleaded ;  but  by  ftatate  a  conjiat  or  infpeximus  of 
letters  patentym^de  fmce  the  27  H.  8.  may  be  pleaded  by  the  krng^s 
j)atenteeS|  pr  any  claiminij;  under  tbem,  as  well  ^inft  tt^e  king 

9» 


$s  any  other.  A  conftat^  ifc.  csatt  onty  be  of  t&e  InroQitaent  dt  te* 
cord,  but  not  of  a  deed  or  any  other  writing  that  is  not  of  record  t 
nor  can  a  deed  be  inroU'd  till  duly  acknowkdg'd*  Hawk.  Co* 
Litt.  311. 

17.  Thoifc  that  come  in  by  a£l  of  law^  as  tmant  in  ^^^>co.Litt. 
^atute^mercbanty  &c.  may  plead  a  condition  without  Shewing  theix5«b.ai6b 
deed ;  but  tenant  by  curteiy  canAoCi  for  the  law  prefiimes  that  he  ** 
Kad  the  pofleifion  of  his  wife's  deeds,  4md  be  may  kap  them  during 
bis  life  \  nor  (hall  the  lord  by  efcheaty  becaufe  the  deed  belongs  to 
him ;  not  any  that  claims  by  covey ance  from  the  party,  or  juftify  as 
^ervants  by  his  command,  &c.  plead  a  condition  without  ihewing 
the  deed.    Hawlc.  Co.  Litt.  311. 

j8#  Tenant  in  tail  makes  a  feoffment  on  condition ;  re-enters,  Co.  Litt. 
and  dies ;  his  iffue  being  remitted. needs  not  in  pleading  this  fpieciai  *^^*  ** 
matter  (hew  the  deed,/^r  he  by  the  remitter  claims  above  the  cmdi* 
tion^  Hawk.  Co.  Litt.  ^I2. 

19.  Tenant  to /7^r.<7r2^  pleads  in  abatement  of  the  writ  (firCoMtu 
hon-tenure)  that  J.  S.  infeoffed  him  on  condition,  and  re-entered,  ^*^-  •• 
imd  was  not  compelled  to  ihew  the  deed,  becaufe  the  demandant 
was  a  ftranger,  nor  did  the  tenant  make  himfelfa  title  againft  him  by 
force  ofit^  and  it  inay  be,  that  on  the  re-entry  the  deed  might  be 
given  up  to  the  feoffor.     Hawk.  Co.  Litt.  312* 

ae.  The  leBie  of  a  mortgagee^  evided  by  the  mor^gor,  may  in  co.  Lite. 
an  adion  of  debt  for  the  rent  by  mortgagee,  fhew  the  condition  xi6. «« 
and  reentry  without  deed,  for  he  is  no  way  privy  to  it ;  and  if 
the  feoffee  after  a  re-entry  by  the  feoffor,  for  condition  broken, 
enter  and  take  away  the  deed  and  detain  it)  the  feoffor  in  an  affife 
brought  af  ainft  him  ihall  not  be  inforced  to  fhew  the  deed,  for  the 
feoffke  fiall  take  no  benefit  of  his  own  wrong.  A  woman  niav  in 
pleading  aver  a  feoffment  to  be  caufa  matrimonii  preoUcuti^  afoeic 
fte  have  not  any  writing  to  prove  it.     Hawk.  Co.  Litt.  312. 

21.  If  the  deed  remain  in  one  courts  it  may  be  pleaded  in  another 
widiout  ibewing  forth  quia  lex  non  cogit  ad  impoffibilia.    Co.  Litt. 

»3i-  b. 

22;  In  debt  on  bondy  defendant  pleads  a  condition  for  performance  Ro!LR.2% 

of  covenants y  contained  in  certain  indentures  between  them.  Per^*^* 
Coke,  this  is  a  clear  fault  and  without  defence ;  for  he  ought  to  have 
pleaded  thus,  viz.  to  have  ihewed  the -indenture  and  to  have  £iid 
hie  in  Cur..prolat',  and  this  exception  to  the  plea  is  unanfwerablo 
(it  being  diereln  urged  further,  viz.  that  the  defendant  is  privy  to 
the  indenture)  and  judgment  accordingly.  2  Bolft.  259,  260. 
Mich.  11  Jac.  Duport  v.  Wildgoofe.  •  f  329  1 

03.  \ndebt  on  /v;ii  defendant  demanded  oyer  of  the  condition  6  Mo.  237. 
which  was  to  perform  covenants  in  an  indenture^  and  then  demanded  ?|^^*^*^"   ; 
^er  of  the  indenture;  plaintiff  gave  oyer  omitting  an  indorfement^^^^^^. 
which  was  '*  made  before  the  execution  of  the  deed ;  on  this  oyer  fendant  fliail 
defendant  pleaded  performance ;  the  plaintiff  replied,  and  fet  forth  2^*^^^^^**" 
the  tndorfemcnt,  and  prayed  judgment  for  the  variance.    Per  Cur.  the  pUimtif 
f  i(V,  The  defendant  mould  have  fet  forth  the  indenture  himCelf,  ^fmanJioyer 
tei.ig  a  party  to  it,  and  (hould  have  pleaded  performance  to  all  the  **^*"»  P«»^ 
fOVv'nants  therein,    idly,  The  plaintiff  was  not  obliged  to  give  oyer  Br*M»n« 

•  of    ■ 


^ti  Cotttiftfon; 

ftrans,  pL  '  ffftbt  indefM^ij  ini  though  he  did,  yet  it  being  Mrbat  he  titti  n^ 
s8.  citat7  ^  ^^  fetting  it  fbrdi  is  not  at  his  peril,  as  where  he  is  obliged 
jWd.lC^.  to  f^^  ^5  fo'^  ^  nor  b  he  concluded  to  faj,  that  there  is  more  con*^ 
citoiiSH.  tained  in  the  indenture,  but  is  at  liberty  as  well  as  if  the  defendant 
^Trrr.  himfelf  had  fet  it  forth ;  and  the  Court  held,  that  as  the  defendant 
tir nukn'  ^"^^  bound  to  fet  it  forth,  fo  he  was  bound  to  fupply  this  omiffioa 
tide  by  a  .  and  make  his  plea  compleat,  and  therefore  judgment  for  the  plain-^ 
Wi/W  tiff.  2  Salk.  498;  pi.  6.  Mich*  3  Annae  B.  R*  Cook  v,  Rcm- 
Sptead    i«gton. 

the  >f»fe 

vithottt  the  condidon.    Arg.  Le.  to6.  in  the  €afe  of  C«iter  t«  Claypokf* 
f  KcUw.  71.  pi.  7i.  pcf  Frowike* 


(Y.  d)    Pleadings. 

I.   A    MAN  cannot  av9id itJIatuU-nurchanty  Mgaiipn^  nUafi 

^^  or  the  like,  againft  the  conufee  himfelf  named  in  it^  and 

who  ihall  take  advantage  of  it,  to  fay  that  it  was  upon  condition.  Bn 

Condition,  pl«  25.  cites  47  £•  3.  27. 

Br.Cofidt-l     2.  Contra  in  detinue  againft  a  third  per/on^  where  diere  is  Cvery 

2^*s!?*c!'  *"  indifferent  hands,  note  the  divcrfity.     Ibidi 

3.  Debt  upon  indenture^  which  comprehended  feveral  conditions  of 

the  part  of  the  defendant^  and  for  non-performanae  of  any  of  therai 

that  the  dfefendant  (hould  forfeit  40 1.  and  the  plaintiff  counted  that 

all  are  broken^  and  the  defendant  anfwered  that  No ;  and  the  plains 

tiffjkewed  one  certain^  and  the  iffue  ihall  be  upon  this  only  by  the 

opinion  of  the  court;  but  Brook  fays,  it  feems  that  this  is  not  the 

courfe  of  pleading  at  this  day ;   quod  vide.    Br.  Count,  pi.  3* 

H*  6*  8» 

Ibia.  pi.  SI.     4«  -6- gi^ts  bond  to  A.    Afterwards  J*  by  indenttere  grants  to  J.  S4 

cites  34  H.  that  if  J.  S.petforms  certain  conditions^  the  bond  given  by  B.  Jhali  be 

a.  and  dif-    ^^^j^    t  s.  peitormed  the  condition,  yet  per  optimam  opinionem^ 

SSS^^l    B.  (hall  not  plead  it  in  debt  by  A.  againft  B.  Br-  Eftnmgcr  al  Fait^ 

^eftalvwe    pL  I.  3  H.  6.  x8.  26. 

fo  a  ftranger  ^ 

and  CD  one  co-obli{or« 

5.  If  A.  be  bound  to  B.  to  male  him  a  fuffcient  eftate  in  fuch 

lands ;  in  an  a£tion  brought  upon  fuch  obligation  it  is  no  plea  to 

fiiy,  that  he  hath  made  to  him  a  fufficient  efuite,  &c.  but  he  ought 

tojhofw  what  eftate.    Arg.  2  Le«  39.  ad  Finem9  in  pL  52*  dxti 

■    22H.  6. 

Br.  Dette,       6.  Debt  upon  an  obligation  of  10  L  to  pay  xo  L  by  a  day^  the  de- 

pi.^5.  citei.  fcndanty«/ji;  that  he  paid  it  to  J.  N.  by  the  day  by  the  command  of 

the  plaintiffs  and  no  plea,  by  which  he  faid,  that  he  paid  it  to  the| 

*  plaintiff  by  the  hands  of  J.  N«  and  a  good  plea«    Bn  ConditionSf 

pi,  12.  cites  27  H.  6.  6. 

7.  In  debt  the  defendant  pleaded  defeafance  that  where  the  plain'* 

tiff  was  indebted  to  S.  H.  in  lOoA  ay  obligation^  that  iftbedefen>^ 

dant  Jhall  obtain  the  fame  obligation  and  deltguer  it  to  the  plaintiff  ^ 

fuffc.ent  acquittance  ofitj  that  then^  ice*  and  he  faid  that  be  baddij^' 

charged 


itgrgiJ  bimy  &e»  aild  die  plaintiff  demurred^  and  becauie  he  £d  mt 
Jkew  haw  he  dilchareed  him,  therefore  no  plea,  and  the  plaintiff  re-:, 
covered  his  debt  and  damages  *perjudkium.  Bn  CooditionSipL  x6«. 
dtes  ^5  H.  6. 19.  &  concordat  H.  22.  £•  4. 42* 

8.  In  debt  upon  an  obligation  the  plaintiff  declared^  that  tbi  ob^  ^u  l/Tuet 
Ration  Huas  ihait  for  fuch  a  iidf^  and  the  aqmiantjaid  thai  it  was  joint,  pi. 354 
made  fir  anotbir  duty  abfqui  hoc  tbat  it  w^  for  this  du^,  and  the  ^^  ^*  ^* 
others  e  contra.    Br.  Obligation,  pL  48.  cites  4  £•  4. 30* 

9.  If  it  was  to  infoofftbi  plaintiff  of  all  lands  contained  in  a  tif* 
tainjine^  andfaid  thatfiur  acns  an  in  tbi  fine  ofwbicb  be  bas  in^ 
fioffed  bim^  this  fuffices  without  faying  dut  tfaefe  are  all^  &c«  Br« 
Condidons,  pL  144.  cites  6  E.  4.  i. 

ID.  Contra  if  it  be  nfimd  to  tbe  matter  infant  and  in  eertaintf^ 
as  to  infeoff  himy  ^//  bis  lands  ofwbicb  bisfitber  diedjeifed^  or  d    [ 
all  his  lands  in  jf  there  he  ihall  fliew  how  much  the  und  is,  and 
diat  he  infeoffed  him  thereof,  which  are  all  the  lands  and  tene« 
ments,&c»  Ibid. 

11.  In  debt  upon  obll^tion,  the  defendant  pleaded  acondidooi. 
tbat  ifj.  P.ferve  the  plaintiff  for  one  jear^  &c.  assdfo  for  fevm  years 
nexty  &c.  in  omnibus  mandatisfuis  lieitisy  quod  tunC)  &c«  and  tbat 
thefaidj,  P.ferved  tbe  plaintiff  lawfully  from  tbat  day  to  fucb  a  day 
within  thefeven  yearSy  when  the  plaintiff  d^cbarged  him  if  bis  fer^ 
vice.  The  plaintiff  faidy  tbat  fucb  a  day^  before  tbe  cUjcbarge^  be 
commanded  thefaiaj.  P.  to  keepfucb  goods  without  alicnationy  and 
thefaid  J.  P.  aliened  them  to  T.  N.  And  the  defendant  by  protef 
taiton  tbat  he  did  not  alieny  for  plea  faith,  that  the  plaintiff  did  not 
command  J.P*  to  keep  the  goodsy  and  a  good  rejoinder  per  tot.  Cur. 
for  the  defendant  was  not  fervant  to  the  plaintiff,  and  alio  he  is 
hound  that  J.  P.  Jball  do  all  the  commandments /facially ;  and  there- 
fore this  IS  the  very  point  of  the  condition ;  out  contra  if  he  was; 
bound,  tbat  J,  P.  ftiould  he  a  good  and  lauful  fervant  i  and  liidiere 
a  man  is  bound  to  ferve  in  all  commandments,  there  he  is  notv 
bound  to  ferve  if  he  be  not  commanded.  Br.  Conditions,  pi.  152. 
cites  10  £.4.  15. 

12.  If  one  be  bound  to  repair  fuch  a  boufcy  it  is  not  fufficient  to 
fay  that  he  has  repaired  it,  but  he  ought  to  Jhew  in  hoc  vol  in  ilk, 
Arg.  2.  Le.  39, 40.  cites  7  £.  4. 

13.  If  a  man  be  bound  upon  condition,  that  tbe  plaintiff  Jball  have  Br.  Liceiiee« 
licence  of  one  f,  N.  to  carry  20  load  ^  wood  out  of  his  woody  it  fuf-  ^^'P'  ***'*. 
fices  for  the  defendant  to  plead  that  /.  N,  at  his  requejl  licenfed  thef'    * 
plaintiffy  &c.  without  faying  that  the  plaintiff  was  not  di/lurbed;  for 

he  is  not  bound  to  plead  more  than  is  in  his  condition ;  for  if  there 
was  difturbance  it  mall  be  of  the  part  of  the  plaintiff  by  the  befl 
opinion,  and  fo  he  did.  And  fo  it  feems  that  where  a  man  is  bound 
to  Rcenccy  he  cannot  countermand  it  after ;  contra  if  there  was  no 
bond.  Atid  if  a  man  be  houTtd  as  above  that  the  plaintiff /hall  have^ 
iicencey  diere  if  he  be  diflurhed  by  anyy  the  bond  is  forieiced.  But 
if\t  was  that  J^  JV.  jball  give''  him  licencOy  which  he  does,  and  a 
Jiranger  dijfurhs  himy  there  the  bond  is  not  forfeited ;  and  fo  fee  a 
diverfity  between  (/hall  have  ifeence,  2nd /hall  give  licence),  Br. 
Conditions^  |d.  163.  cites  18  )i).  4.  18.  29. 

14.  Whprc^ 


t4.  wtitrt  <li«  defendant  is  bound  ufujfir  ihi  ptUkSjTi^  iittff^ 
and  ii  have  aU  thefalbws  in  D.  he  fliall  ihew  how  muiy  Mows 
.    there  were.    Br.  Conditions,  pi.  177.  cites  li  E«  4*  63. 

15.  But  when  he  k%  huni  t9  repair  all  thg  bouftM  in  D.  k  fiiffiCet' 
i0  &j  Chat  he  has  repaired  all  ike  houfes*   Ibid* 

10.  Where  condition  is  U  do  certain  tbiuFSj  the  d^huUmi  mof^ 
fitew  ibi^evidkim  <ertaintf^  and  fays  that  be  bos  perferwud  all  th# 
conditions  femrsUy^  and  '^  Ae  plaintiff"  denies  it,  he  mof  Jkew  in 
iohat  pomt  certain^  he  has  broke  the  condition,  and  from  this  the 
iflue  mA\  rife ;  per  Huflej  and  Vavilbr,  but  Suliard  contra,  and 
tliat  the  defendant  ought  lo  plead  certainly  how  he  has  performed 
die  condition,  and  the  plaintifF  fliall  take  iflue  thereupon  at  his 
peril)  but  ^  defendant  Audi  not  plead  generally  that  he  has  per-> 
r  33'  ]  formed  the  condition,  but  fliall  fliew  certainly  now,  and  lb  is  die* 
life  at  this  day.    Br.  Conditions,  pi.  i8o.  cites  ai  E.  4.  14,  15. 

17^  Bwt  per  Huflley,  if  I  am  bound  to  J«  N.  t^fave  bimbarmlejsf 
Sec.  I  may  Jay  generally  that  I  have  faved  him  harmlefs,  and  good# 
But  ^  I  am  bomd  to  acquit  or  £fcbarge  A.  B»  againfi  %  5.  there  he 
fiall/bew  certainly  bow  he  has  acquitted  or  difcharge<i,  and  there-* 
fore  it  feems  fay  him  that  non  damnificatus  eft  is  a  good  plea^ 
Ibid. 
Br.  Dette,  x8.  Debt  upon  obligation  of  10  L  upon  condition  fo  pay  TO  L  the 
^^'^y'^^^*  defendant  [aid  that  be  paid  $1.  to  the  bailiff  of  the  plaintiff  by  his 
Command^  and  [as]  to  the  [otber]  5  /.  befaid  that  he  offered  it  to  the 
plaintiffs  and  becaMfe  the  plaintiff  was  indebted  to  the  defendant  in  $L 
he  commanded  him  to  retain  it  infatisfa^on  of  it^  and  it  is  a  good 
plea,  and  this  notwitbftanding  that  it  was  not  by  writings  for  con-* 
diti<m  may  be  averred  by  parol  to  be  performed,  and  e  contra  of 
fmrie  obligation.  Note  a  diverftty.  Br.  Conditions,  pi.  1 8 1 .  cites 
22  E.  4.  25. 

19.  Condition  of  an  obligation  to  Jbew  a  fufficient  difcharge  of  an 
emnuityy  you  mufi  plead  the  certainty  of  the  difcharge  to  the  court  f 
the  reafon  whereof  given  by  Brian  and  Choke  is,  diat  the  plea 
there  contains  2  partSy  one  a  trial  per  pais^  viz.  the  writing  eftha 
difcharge^  the  other  by  the  courtj  viz.  the  fuffciency  and  validity  of 
ity  which  the  jury  could  not  try;  for  they  agree  that  If  die  condi** 
tion  had  been  to  build  a  houfe  agreeable  to  the  eftate  of  the  oblieee^ 
becaufe  it  was  a  cafe  all  proper  for  the  country  to  try,  it  might 
have  been  pleaded,  and  then  it  was  a  demurrer,  nor  a|i  iilue,  as  it 
is  here.    Hob.  107.  per  Hobart  Ch.  J.  cites  22  £•  4.  40. 

20.  In  debt  upon  an  obligation  conditioned  that  the  defendant 
fiall  repair  and  do  other  things^  and  alfo  pay  his  rent  every  day  $f 
payment.  He  pleaded  performance  of  all  conditions  and  payments 
generally.  The  court  at  firft  thought  the  plea  good,  but  afterwards 
on  feeing  the  books  they  thought  he  ought  to  plead  performance 
Q>ecially;    Kelw.  95.  b.  pi.  3.  Mich.  22  H.  7.  cites  Mich.  1  H.  7« 

21.  But  where  the  condition  refers  tofuch  a  generality^  that  by 
intendtnent  it  is  paft  the  remembrance  ofman^  as  if  the  under-fherinT 
is  bound  to  difcharge  his  matter  from  all  accounts  and  returns  <^ 
writs  widiin  the  county,  it  fuffices  to  plead  performance  of  the  con- 
dition generally.  Per  Cur.  Kelw.  95.  b.  pi,  3.  Micb«  22  H«-7« 
cites  i  H.'^»  • 

22.  Where 
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42.  Wliere  a  man  is  dire^f  party  to  the  performance  of  a  conditreny 
he 'ought  to  plead  fpecially;  as  if  it  be  to  infeoff^  the  plaintiff  of 
od  his  lands  \  agreed.  Kelvv.  95.  b.  pi.  3.  Mich.  22  H.  7.  cites 
X  H.  7. 

23.  Condition  of  obligation  was,  that  the  obligor  Jhall  not  enter 
nor  claim  fucb  a  houfe ;  and"  the  defendant  faid  that  be  did  not  enter 
nor  claim*  Per  Keble  he  claim'cf,  Prift ;  per  Brian  he  ought  to  fay 
that  he  came  ta  the  landy  and  claimed  the  land^  4ind  entered  into  ity 
and  yet  nothing  of  the  entry  Jhall  be  traverfedy  but  only  the  claims 
quod  nota.  Brook  fays,  quaere  of  this  opinion ;  for  there  he  al- 
leged both  points  of  the  condition,  &c.  and  alfo  it  feems  that  he 
ought  to  fay  what  year  a  id  day  he  claimed.  Br.  Conditions,  pi.  1 30* 
cites  4  H.  7.  1 3. 

24.  In  debt  if  the  defendant  tleads  condition  of  the  obligation  in^ 
dorfedy  he  ought  to  allege  all  performed  \  but  the  plaintiff" Jhall  Jhew  om 
Sny  broken^  upon  which  the  liTue  fhali  be  taken.  Sr.  Conditions^ 
pi.  131.  cites  5H.  7.7. 

25.  >f.  is  bound'to  B.  in  50  /.  to  make  fuch  efiate  as  the  counfel  of 
n,  Jhould  deviji  *y  h,  pleaded  that  the  counfel  denied  advifementy  the 
plaintiff  JhaU  not  reply  prijiy  that  they  didy  but  JhaU /hew  fpecially  what 
devife  his  counfel  made^  and  who  made  //,  and  the  dsfendavt  Jhall 
rejoin  that  there  was  no  fuch  devifcy  prout^  &c.  Br.  Replication,  pL 
36.  cites  6  H.  7.  4. 

26.  In  debt,  a  man  is  bound  in  100 1.  to  make  ejlate  to  y,  S,  of 

land  or  tenements  to  the  yearly  value  of  10  h  by  fuch  a  day,  [The  [  332  1 
defendant  pleaded]  that  fye  infeoffed  him  of  the  manor  of  A,  in  the 
eounty  of  S.  and  of  the  manor  ojD.  in  the  county  of  Ir.  before  the 
dayy  which  are  in  value  10  /.  And  per  Brian  he  ought  to  allege  the 
particular  value  if  each  manor  by  itfelfy  by  reafon  of  the  vifne ;  for 
otherwife,  if  he  fays  that  the  manors  are  not  of  the  value  of  10 1. 
per  ann.  it  fhalF  not  be  tried  bv  both  counties ;  and  Townfcnd 
agreed ;  by  which  he  faid  accordingly.  And  the  plaintifFy^/V  that 
be  made  ejiate  of  the  one  inanor  before  the  dayy  and  good.  Br.  Condi- 
tions, {d.  244.  cites  II  H.  7. 14. 

27.  Debt  upon  •bligation,  the  defendant  faid  that  it  is  indorfei 
with  condition,  that  if  he  found  f.  S.fufficient  meaty  drinky  and  ap-^ 
pareiy  till  2f  years  of  agcy  that  then>  &c.  and  he  (aid  that  he  had 
found  him  fuiEctent  meat,  drink,  and  apparel,  during  the  time  at 
D*  and  held  a  good  pIea,.notwith{landing  that  he  did  not  Jhcw  what 
meat  drink  and  apparel  he  found.  Per  Keble  faid  that  he  did  not 
find  fufficient  apparel  during  the  time  aforefaiJ,  and  dared  not  take 
iffue  upon  all  the  points  for  the  doublenefs,  but  took  iffue  upon  the  ' 
wjjole  timcy  and  good ;  per  Cur.  quod  nota.  Br.  Conditions,  pi.  . 
138.  cites  12  H.  7.  14. 

28.  If  the  condition  of  an  obligation  be  to  make  to  the  obligee  a 
lawful  ejlate  in  certain  landy  it  is  fafe  to  plead  that  he  was  enfeoffed 
himfclf  thereof,  the  which  is  a  lawful  eftate,  though  ex  rigore  juris 
jt  is  not  neceflary,  becaufe  it  appears  to  be  a  lawful  eftate.  'Kclw* 
05.  b.  pi.  2.  Mich.  22  H.  7. 

t^agi.  But  if  the  condition  be  to  build  a  fufficient  houfe^  the  defen  Jant 
•muft  fay,  that  hq  has  huilt  fuch  a  houfe,  and  conclude  that  the  lame 
IS  fufficient.    Kelw.  95.  b.  pi.  2.  Mich.  22  H.  7. 
Vou  V.  8  b  30.  In 
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3c.  In  <lebt  upon  an  obligation  conditioned  U  4eKvir  aU  i^nJkncir 
toncemingfucb  landsj  the  dmndant  muft  plead  that  he  has  dehverei 
fuch  and  fuch  charters  which  are  all  the  charters  coi\ceming  the 
iame  land.    Kdw^  95.  b.  pi.  2.  Mich.  22  H.  7. 

31.  A  fcire  facias  ilGied  upon  a  recognizance  to  perfbrm  cove« 
nantS)  whereof  one  was  to  permt  bis  tenants  f$  have  cmsfion  in  tht 
6pen  fields  of  D.  when  tfiey  fliould  tie  fallow;  and  another  was» 
that  he  weuld  mt  do,  permit,  or  caufe  to  be  done,  tmy  aS  to  alter 
the  courfe  of  the  fields  in  D.  into  any  other  plight  ^an  at  this  time 
was  ufed ;  the  defendant Jaid  that  he  hadfermtted^  &r.  and  that  be 
bad  not  altered  the  courfe^  Sec*  The  opinion  of  the  juftices  wa$f 
Chat  this  general  pleading  was  very  good  aqd.  fo  it  was  ruled ;  but 
Harper  totis  viribus  c  contra.  D.  270.  pi.  6.'  Mich.  10  and  ix 
£u^.  Anon, 
s.  c.  cifed  3^*  '^^  condition  of  ai^  obligation  was,  that  the  defeQdanS>  bai^ 
^  Ld.ch.  li^ofthc  pbintiff's  manor,  flwild  render  an  account  before  fuch  a 

r  ik*E****  ^^  ^  '*'  ^'*'^  ^f  ^'^  nianor  he  has  reeeived ;  the  defendant 
rIp^  aj^  pleaded  that  before  the  faid  day,  he  had  accounted  f9r  all  the  rents 
in  the  £i-  which  he  had  received,  but  becaufe  he  did  hot  (hew  what  he  had 
cheqoCT  in  received,  it  was  adjudged  to  be  ill.  Cro,  E.  740.  in  pi.  3.  cites 
S^kl^  Hill.  37  E«»-  B.  R.  Sands  v.  Maleverer. 

when  the 

condition  C9mp^  9fmattert  f  he  d^utf  thai  He  within  hh  vmn  knewledge^^  there  though  they  temff  tf 

grest  variety f  yet  he  cannot  plead  genenll}-,  but  mMftJbcu^  the  pmrtituiar  ferfenntnc*  efail  muttea 

33.  bi  debt  upon  an  obligation  conditioned  yir  the  payment  of 
yo  L  viz*  35  /•  at  ene  day^  and  35  /.  at  another  day^  the  defendant 
pleaded  payment  ofihe  70/.  fecundum  formam  i^  effe^um  conditionis 
freed*  and  the  court  held  it  well  enough,  for  redddndo  fmgula  fin'' 
gulls,  'tis  as  if  he  had  pleaded  the  feveral  payments  at  the  feveral 
da)'s,  Cro.  £.281.  pi.  %.  Trirt.  33  Eli«.  B.  R.  Fox  v.  Lee. 
r  333  J       34*  In  debt  upon  a  bond  on  condition  to  pay  aoA  within  a  month 


'O  Idma  ^  .  uc*ci«u«u«.  uciuurrea,  pccauie  \\  was  picafico  nc  n 
5.  c.  fayt  ^"*  '^"*  potuit^  for  that  is  a  fecret  ability  that  cannpt  be  known  ; 
Che  whole  Anderfon  Ch.  J.  and  Kingfmill,  and  Glanvill  J.  held  the  ifllie 
^'"^l^^lf  ^^^ '  ^^^  Walmfley  contra,  that  it  is  a  Secret  thing  aQ4  cannot  l^ 
fae*a^Sdwiii  ^^^    ^^*  ^^7'  Lanc  v.  Cotton- 

triabU;  for 

the  eoMditien  \mo%  in  the  iiijunffvoe^  he  may  allege  the  one  or  the  other  at  his  eleAioo  5  tad  thii 
yower  of  fpeaking,  &c  flull  be  proved  upon  the  evidence  by  fuch  as  hcatd  him  recite  it  j  !>«•%  the  9)ft 
«ft  and  (roper  iliue  had  been,  that  he  had  a  ion  ful  lecutmifuitf  and  fo  have  tried  a  thing  aaually  done* 

•  35«  The  rule  is  nonfunt  longa  quihus  nihil  eft  fuod  demere  f^jji^ 
«nd  therefore  the  length  of  the  defendant's  plea  rs  unavoidable,  whet0 
it  is  impoffibk  to  make  it  ihorter.i,  but  where  it  lies  as  well  on  the 
knowledge  of  the  plaintiff  as  the  defendant^  there  the  mnecejfarj  pro*> 
Hxity  is  avoided^  if  the  defendant  pleads  generally  according  to  ^ 
wor4s  of  the  condition,  and  it  conies  on  the  phintiflf's  part  to  affign 
a  breach.    But  where  there  is  no  fs^cb  prolixity  in  tho  defendemf4 


pka^  tilere  ii  tihm^  iebanfrom  the  ruli  iyfiiwing  a  gifUral  fer* 
ftrmanu^  acccrding  ic  tht  W9rds  rf  tbi  condition^  hut  bi  muft  pkad 
it  efptcialfyj  by  ihewing  in  certain  bow  it  is  performed^  or  dfe  does 
not  phtd  a  proper  and  fubftantive  fatr,  iccording  to  the  rule  of 
Ivwy  by  Mfhich  he  Ibotdd  confers,  and  avoid  the  pbinttff  ^$  dedtre^i 
tion ;  ms  if  the  condition  be,  tbat  tbe  de/mUmt  fay  tbi  pkhaiffaH 
mamur  •fcofti  ami  tbarget  that  y.  S.  flmU  cbargi  tbe  plaintiff  wiib 
/or  carryiag  on  afuit^  ^  iaSeaismxikais  be  did  pa/  all  mataur  of 
Sfftt  and  ebarges\  ibis  is  ill  becaufe  it  relates  to  one  fingle  pointy 
which  maf  and  aar^  ta  bi /bowed  in  ctfr^tfi»^  in  order  diat  die  plain* 
tiff  may  take  iifiie  on  it.  Gilb.  £qu«  Rep«  a54«  dtes  Lutw.  4I9« 
[Trin.  4  Jac.  Paricea  v.  Middleton.J 

3^.  Condition  was  to  pay  tbe  platntiff^oX  hit  fidl  age  attjucb  U^ 
gacies  and  gift s^  wbicb  wore  given  binu  In  debt  upon  this  bon<^ 
|he  defendant  pleads  tbat  be  bat  paid  omnia  iaSa  iegata  foaSa  ad 
tale  ten^ue  generalfy  and  tvitbout  Jbewing  in  particular^  and  in  cer« 
tain  wben^  nor  wbat^  and  therefbre  it  was  ooje^bd  that  the  plea  is 
void  for  uncertainty.  Williams  T.  held  that  he  ougbt  to  bavejtowed 
certainly  in  his  plea,  wbat  be  bad  paid  and  wben^  •and  alfo  tbe  time 
when  be  came  to  bis  full  age  fpeciaUy  in  his  plea,  according  to  the 
condition  of  the  obligation,  and  this  the  clear  opinion  of  the  whole 
court.    Bulft.  43, 44.  Mich.  8  Jac.  Stone  v.  BliiTe. 

yj.  If  tfie  condition  ai  a  bond  bo  to  difcharge  a  meffuage  ofattitt'^ 
aumbrancesy  one  may  plead  generally  that  he  did  diicharge  it  of  all 
incumbrances,  but  if  it  be  aifcbarged  offuch  a  leafe^  then  I  muft 
ibew  how.    X  Brownl.  32.  Paicb.  10  Jac.  Anon,  ^ 

38.  Debt  on  bond/cr  payment  rf children* s  portions  tarn  <tto  4/  tbry  Cf».j.  ^m. 
JheuUcome  to  the  age  of  21  years  \  the  6tieaizxiX  pleaded  tbat  be  badt^*  so  H4« 
paid  them  tarn  cito  as  they  came  tf  age ;  Dodcridge  J.  faid  that  the  "^  ^*  ^*'- 
Gme  being  uncertain,   he  ougnt  to  fliew  in  bis  plea  certainly  SjI^Wk. 
when  diey  came  to  the  age  of  2 1  years,  and  when  be  paid  the  mo-  cori^o^. 
ney,  and  alfo  ought  to  have  fliewed  who  made  the  will,  and  how  he 

had  performed  the  fame,  fo  as  the  fame  might  appear  judicially  t^ 
the  coiirti  whether  well  performed  or  not,  and  judgment  for  the 
nlaintifF.  2  Bulft.  266,  267.  Mich.  12  Jac*  6.  K.  "Haulfey.v. 
Carpenter.  "^ 

39.  Condition  was  that  the  obligee  Jhould  enjoy  an  ejlate  according 
to  a  grant  of  letters  patents^  he  muft  not  plead  it  hxc  verba  but  he 
muft  /hew  tbe  efftSl  of  the  letters  patents^  and  the  enjoying  accordingly. 
Per  Hobart  Ch.  J.  Hob*  295.  Mich.  15  Jac.  in  cafe  of  Slade  v« 
Drake. 

40.  Condition  of  the  obligation  was,  that  die  cMvffit  Jhould  fur^  r  ^^l  1 
render  his  copyhold  land  to  the  ufe  of  the  obligee^  and  he  pleaded  that  \ 
he  had  furrendered  it^  and  upon  that  plea,  the  plaintiff  demurred, 

and  it  was  adjudged,  upon  the  opening  of  the  cafe,  by  Warberton 
and  Button,  being  only  prefent  in  the  court,  that  judgment  (hall 
be  given  for  the  i^intifF,  for  the  plea  in  bar  is  not  good,  becaufc 
the  defendant  had  netjhewed  when  tbe  court  of  tbe  lord  ivas  bolden. 
Win^  II.  i9Jac.  LeweUing'scafe.  ^  - 

•  41 .  If  a  man  is  bound  to  g'-ve  all  the  mone^  in  bis  purfcy  or  to  4n* 
fooffone  ofaUhit  lands ^  he  toonot  plead  that  he  has  given  all  the 

B  t^  ;(  money 
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money  or  land,  but  he  ought  to  Jhniu  ceftaihly  ivbat  mnej  or  land  ht 
iatiy  and  that  he  had  given  Jt.  Lat,  i6.  I^fch.  2  Car.  Wilkin- 
fon's  cafci 

4^,  Debt  upon  bond  to  make  fatisfaSfion  for  aH  goods  that  an  ap^ 

prentice  Jhallwajie  \  in  the  replication  the  plaintiff  aiHgned  a  breach* 

that  the  apprentice  had  wafted  feveral  goodS)  to  the  value  of  lOO  L 

Exception  was  taken,  that  the  replication  did  notflmw  what  the  goods 

were  \  but  the  court  held  it  well  enough  here  in  aftion  on  the  bond^ 

>vhere  damages  are  n6t  to  be  recovered,  but  the  penalty  of  the  bond 

upon  any  breach,  though  otherwife  in  covenant,  where  the  recoai* 

pence  is  to  be  for  damages ;  and  judgment  for  the  plaintiff    Lev* 

94  Hill.  14  &  15  Car.  2.  B.  R.  French  v.  Pierce, 

tut  if  the    -    43,  Debt  upon  bond  conditioned,  that  the  obligor  /hall  pay  from 

h  "/b'  *      ^^'^^  '^  '''"^  '*'  moiety  ofallfuch  money  as  he  Jhall  receive^  and  ghi 

ftty  the^mci^  sccount.     The  defendant  ^/^tf/Zf^,  that  he  Imdpaida  moiety,    Plam- 

^ryotfuch    tift  demurr'd.     The  court  held  this  a  good  plea  without  (hewing 

rioney  as  he  the  particular  fums,  and  this  for  avoiding  fluffing  the  Rolls  with 

ceivc  witb^  multiplicity,  and  plaintiff  cannot  take  any  advantage  but  by  reply* 

•ut  faying    ing,  that  the  defendant  had  received  fuch  a  (urn,  whereof  he  had 

(from  time  not  paid  the  moietj'.     Sid.  334.  pi.  i8.  Pafch.  19  Car.  2.  B*R. 

oVJhtiohc  Church  V.  Brownwick.  •    ♦ 

picjdsd  fix--  ' 

culty.     Ibid.    The  reporter  fayg,  qugre  divcrittatcm.  t  Keb.  220.  pi.  64.  ChutchT.  Brown- 

briclc,  S.  C.  held  accordingly^  per  Cur.  became  hereby  is  a  ccrcara  iflue,  and  the  diflPerence  is  whcr^ 
the  thing  lies  only  in  the  defendants  notice  ;  as  where  it  is  to  deliver  all  the  money  in  my  pockety 
there  I  muit  plead  fpedally ;  bot  here  Others  may  takr  notice  of  it^  aiid  the  plaintiff  may  reply,  that 
the  defendant  leceived  20 1.  and  cited  the  cafe  of  Woodcock  v«  Cole,  which  Twii<len  faid  he  never  was 
facisfied  with  i  and  judgment  for  the  defendant. 

* 

Si4^34o.j)i.  ^^  J)cbt  on  bond  conditioned  to  give  an  accow^  rf  all  futh  mO" 
r,  Gerard  °  "'^'  as  Jhould  come  to  his  hands  J  and  to  pay  them  to  the  plaintiff.  The 
s.  c,  adl  defendant  pleaded,  that  no  money  came  to  his  hands.  The  plaintiff" 
cordi'^  T'     ^'^P^^^^y  ^^^^'  50  /•  came  to  his  hands.     The  court  held  the  replica- 

Saund.  ^'^n  ill,  becaufe  it  did  not  fet  forth  any  breach  that  be  refufed  to  ac^. 

XC2.  Hay-  count  \  for  the  plea  is  of  matter  within  the  condition,  and  therefore 
"*^"  ^s ^c"  '^  *^  ^^^  fiifficient  to  anfwer  it  without  affigning  a  breach  ;  for  per- 
.the court fc-  ^^P^  ^^  ^^^  P^'^  »^  ^i^d  therefore  plaintiff  jhould  have  faid^  that 
r'.atim  deli.  50 /.  came  to  his  hands j  and  thathe  had  not  accounted  or  paid  it\ 
vcred  their  and  judgment  per  tot.  Cur*  ruled  againft  the  plaintiff.  Lev,  226, 
thitthe're.  Mich.  19  Car.  2.  B. R.  Hegman  V.  Gerard. 

flicationwas 

lU  for  not  (hewing  a  breach,  and  were  ready  to  give  judgment  for  the  defendant,  but  »t  the  inflance* 
of  the  plaintift'*s  counfcl,  the  matter  was  ret"err*d  to  the  2  counfel,  who  determined  it  by  their  award, 
and  (o  no  jndj^ment  was  cnicr'd*— S.  C.  cited  9^  den  cd  per  Cur«  and  faid,  that  they  of  their  own 
krftwleitge  were  f^ti^sfied  that  it  was  mt  law,  nor  taken  to  be  fo  at  the  bar  when  the  judgment  in  thafc 
•cife  was  given.  Caiih.  116.  Polch.  2  W.  «i  M.  in  B.R.  in  cafe  of  Mciedith  v.  AUen,  which  fee 
intra,  pi.  51,  ' 

•  •  ■ 

Deb:  on  a  . .  ^5.  J)cbt  upon  an  obligation  to  do  divers  particular  things  in  the 
t>>er  cravvi  ^^^^^^^'^  mfntioficH:  The  deft^nA^nt  pleads  performavit  omniai  ice: 
tu  ihc  con-  and  up<ii  demurrer  held  an  ill  plea  ^  for  the  particulars  being  ex-* 
di(ion,  it  prcflcd  ill  the  condition,  he  ought  to  plead  particularly  to  every  one 
br/t/' £f/°  diftin(31  y  ;  but  ♦  where  the  condition  is  to  perform  all  covenants  in 
^    335  J  ^"  ifjdcfjturcy  there  he  may  J^l'ead  performavit  omnia  "general})',  if 

fd 


if  he  they  be  aH  in  the  affirmative^  without  anfwerirtg  P^*^^"'^'''/ Arw^wo/' 
to  every  particular,     i  Ley.  303.  Mich.  22  Car.  2.  B.  R.  Wim-  covenants  m 

bleton  V.  Holdrip.  %  a  certain  h^ 

denture  mars 

fetnoien  the  plaintiff  and  difetiJant*    The  defendant  pUadi  quod  ptrformavit  ^mma  ^  Jjngula  ex  ejuA 

]^rtev.ftc.  and  menCjont  none  in' particular,  and  held  naughty  for  he  ought  to  fee  Chiun  forth.     % 

^ow.  86.  Hill.  3.1  "&  |i  Car.  2.  B.  R..Pawlet  v.  Sa\'age.  ' 

46.  Debt  upon  bond,  condition'd,  that  -if -a  Jbip  going  fuch  a 
\oy^^ei  Jhould  return^  the  perils  ofthefea  excepted^  then  the  defendant 
JhouHpay  fimuch^' but  if Jhe  be  loji^  then  t9  pay  nothing.     The  de-    .     ;•    * 
fendant  plead&d,  ihat'ti^  (hip  proceeded  in  the  voyage,  but.  in  heo 

return  was  loft»  PlaintifF  demurr'd,  becaufe  it  was  notfaid  that 
Jke  was  loft  pir  perieula  maris^  for  it  might  be  by  his  own  negfi- 
gence  ;  but  adjudged,  that  the  plea  being  in  the  very  words  of  the 
Rendition,  it  is  good.  2  Xev.  7  Pafcb.  23  Car.  2.  B.  R*  Wateon 
V.  Waddington.  / 

47,  The  condition  of  the  bond  was,  i}nztif  the  plaintiff fbaUfeal  .  *. 
te  the  defendant  a  good  and fufficient  conveyance^  in  the  iaw,  of  hh 

lands  in  Jamaica^  with  ufual  covenants^  in  fuch  manner  as  by  tie: 
defemiatit's  counjeljhall  be  advifedj  then  if  the  defendant  flyotdd^here"  '  * 
i^n  pay  unto  the  plaintiff  fuch  ajum  of  money,  &c.  the  cortdition 
fiould  be  void*  In  debt  brought  upon  this  bond,  the  defendant  (af« 
ter  oyer  of  the  condition)  pleads^  that  Mr.  IVade^  a  <ounfellor^at 
lawp  did  advije  a  deed  ^  bargain  andfale  from  the  plaintift  to  tha 
defendant,  with  tie.  ujual  covenants'^  of  all  his  lands^  in  Jamaita^ 
and  tendered  the  conveyance  to  the  plaintiffs  who  refufed  t^feal  the 
fame^  and  fo  would  difcharge  himfelf  of  the  condition,  the  money 
being  pot  to  be  paid  unlefs  the  aflurance  was  made.  The^-phintiHf 
demurr^dy  ift,  Becaufe  the  defendant  has  not  Jhewed  the- conveyance^ 
andan  affirmative  plea  ought  to  be  particular,  and  not  fo  ^ener^i  si 
this.  2dly,  The  matter  ^the  condition  confifls  Jtoth  of  law  rxndfaQ^ 
and  both  ought  to  be  fet  out',  the  preparing  of  the  deed  i&  matter  of 
faci,  and  the  reafonablenefs  and  validity  thereof  is  matter  oFlaw, 
and  therefore  they  ought  to  be  fet  forth  that  the  court  may  judge 
thereof  3dly,  The  jdca  is,  that  the  indenture,  had  the  ufialcove* 
pants,  but  does  natfet  them  forth,  and  for  thatcaufe  it^is  alfo  |oo  .  ,  ,  ^ 
general.  The  whole  court  were  of  opinion,  that  this  plea  was  good  i 
lor  if  the  defendant  had  fet  forth  the  whole,  deed  verbatim,  .yet  be- 
caufe the  lands  are  ih  Jamaica,  and  the  covenants  are  intended'fiiril 
as  are  ufual  there,  the  court  cannot  judge  of  them,  but  they  ftiuft  /^ 

be  tried  by  the  jury.  He  has  fet  forth,  that  the  conveyance  was 
by  a  deed  of  bargain  and  (ale,  which  is  well  enough,  and  fo  ;it  had 
been  if  by  grant,  becaufe  the  lands  lying  in  Jamaica  pafs  by^grant^ 
and  no  livery  and  feifih  is  neceflary ;  if  any  covenants  were  unrca- 
ionable  and  not  ufual,  they  are  to  be  ihewed  on  the  other  fide  \  and  '  • 
fo  judgment  was  given  for  the  defendant.  2  Mod.  239^  240.Trin. 
29  Car.  2.  C.  B.  GofFe  v.  Ellcin. 

.  48.  Debt  upon  bond  for  payment  of  \ioLon  the  /^th  of  January, 
according  to  agreement  tni  writing,  1  he  defendant  pleaded  the  agree^ 
mcnt,  wl:ich  recited  a  controverfy  concerning  the  probate  of  a  nuncupa^ 
tive  will  of  A,  E,  and  that  the  plaintiff  was  her  next  of  kin,  and 

Bb  3   •      '  /  '      idd-       - 
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58.  So  is  the  reaSon  of  Specott's  caie,  5  Co.  57.  Scbifmatufu.  tf^^ 
ifeUratus  was  not  fufficient  being  too  general^  ergo  uncertain  for 
the  court  to  judge ;  but  where  the  condition  is  f»  ^  fa^s  merdf^ 
the  record  is  not  to  be  fweUed  up  dierewith,  and  if  there  be  occa- 
fion  you  may  aiCgn  a  breach,  and  cites  3  Bulft.  31.  and  cites  I 
Roll.  Rep.  173.  Arg.  Holt's  Rep.  207.  in  cafe  of  Annefly  v. 
Cutter. 

59.  So  if  the  cdnditioo  be  a  thing  which  is  out  of  the  jurifiS^io^ 
of  the  court,  or  is  to  undergo  an  aliud  examen,  there  pleadii^ 
in  the  words  of  the  condition  is  good.  Arg.  Holt's  Rep.  207.  in 
S.  C.  , 

60.  If  a  condition  be  tofavi  one  harjttUfs  from  all  aSmu  pend* 
t^gj  you  °^y  plead  there  are  110  a&ions  pending  being  genera] ;  per 
Holt  Ch.  J.  Holt's  Rep.  20 j.  pL  10.  Klich.  5  Amiae  in  cafe  of 
Hackett  V.  Tilly. 

61  •  But  if  the  condition  be  to  (ave  you  from  a  certain  a€tion 

fending^  there  you  axce/hpped  to  iay,  that  fuch  an  a^Uon  is  not 

pending,  being  particular  -,  per  Hdt  Ch.*  J.  Holt's  Rep.  203*  la 

•      -  S.  C. 

"  ^S^'C         ^^'  ^"  ^^^*  ^^  bond  to  exhibit  an  inventsry  into  the  Ecclefiaftical 

^t  there*    Court  before  fucb  a  day^  it  is  jz0/  enough  to  plead  that  no  court  was 

the  bond     held^  but  muft  plead  aifo  that  he  was  there  ready ^  &c.     For  he  muft 

«»t  Ukewife  £|^^^  ^^  |,^  ^^  ^^^^  ^1]  ^^^  could  be  doBC  on  his  fide  towards  a 

lrffl«»rT<te' P^rf^'^^'^ce.  I  Salic.  1 72.  pL  5.  Mich.  6'Annae,  B,  R.  Canter- 
jJendant       bury  (archbifliop)  v.  Willis;. 

pleaded  that 

ke  bad  etebibited  an  inventory 9  hut  that  be 'wat  netir  cited  tt  account*  T^e  court  was  cleVy  that  the 
bar  was  aao^ht,  and  that  hcvrac  fao*and  to  account  before  the  laft  day  in  the  condition,  without  cita- 
tion, at  his  peiL 

£  338  ]  63*  Where  the  condition  refers  to  a  muititude  of  particulars 
fvhich  may  never  he  brought  to  ijfue  by  the  parties^  there  it  isfuffi^^ 
dent  for  the  defennant  to  piead  in  general^  and  it  lies  on  the  plaintiffy 
by  way  of  repAcationy  to  affign  a  breath ;  becaufe  for  the  defendant 
in  his  pica  to  defccnd  to  tiiat  variety  of  particulars,  would  over-- 
charge the  record  to  no  purpofe,  and  would  tend  to  intangie  thb. 
defendant,  who  would  6il  if  he  miftook  in  pleading  any  of  them  ; 
whereas  the  plaintift^  by  chufing  out  of  that  variety  that  fingubr. 
matter  by  which  the  condition  is  broken,  brings  it  to  one  proper 
fingic  iiliie ;  and  therefore  in  this  cafe  the  modern  lawyers  have  re* 
laxcd  the  ancient  rules  of  pleading,  which  required  the  bar  to  be 
fijfficicnt  and  fubfiaiuive,  and  in  fuch  cafes  have  only  required  the 
defendant  to  follow  the  generality  of  the  words  of  the  condition^ 
without  defcending  to  particulars.  Gilb.  £qu.  Rep.  252.  in  cafe 
of  Fiizpatrick  v.  Strong. 

64.  \\\  debt  upon  a  bond^  the  defendant  craves  oyer  of  the  cemU^ 
tion  which  wasy  that  ifive  the  above  bounden  J,  S.  and  P.  S,  'or  #/- 
ther  oftiSy  any  or  either  of  our  heirs,  executors  or  adminiftrators^ 
do  "uuell  and  tt  uly  pay  to  the  above  named  L.  F.  his  executors^  admi^ 
tiiflrators  and  ojjigns^  allfum  or  f urns  ofmomy  which  Jhall  appear  to 
he  due  upon  a  iair  account  ftated  on  account  of  rent,  or  arrears  of 
rent,  due  the  jjjl  day  of  Alay  lajly  at  or  before  the  firji  day  of 
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NffOimbiT  next  enfuing  the  date.-  hereof,   thtn  4hi  -abipi  thli^a^ 

tion  to  be  void.    The  itfendanU  pleads  that  on  the  Arft  day  of 

November  then  next  enfuing  the  date  of  the  obligation,  viz.  .4to 

die  Nov.  1709,  at  Dubh'n,  in  the  parifli  of  St.  Mich^eliin^the  wacd 

of  St,  Michael,  they  paid  to  the  defendant  alljuchfum  and.  funis  of 

money  which  then  appeared  to  be  du4  on  z]m  acpouol  ftated,  on 

the  account  of  rent,  or  arrears  of  rent,  due  the  firji  day  if  Mgy 

inthe  yea^  afsrejaid.     To.  this  the  plaintiff  demurs,  and  fliewy  fee 

ipecial  caule,  that  the  defendants  had  not  fhewn  any  fftriicular  or 

certain  jum  of  money  that  they  had  paid  to  the  plaint  iif,*^i|Q|r  .wh»t  was  •  .   '  - 

the  valuer  of  the  rent,  or  arrears,  of  rent  .due  tfce  firft  qf  May.     The    .     ;      ; 

defendants  join  in  demurrer,  &  judicium  pro  <]uej(.  for  there  is  no  ' 

proper  iffue  for  the  jury  to  try  j  and  therefore  fayiagv  that.at  fuch  a    • 

time  and  fuch  a  place  he  paid  all  fimis»  is  fhewijagMi^tUQg  in.  cer-.  ^  ] 

tain  on  which  the  plaintiff  can  defcend?to  iffue ;  and  therefore  the      ''     ',    ^ 

<^ligatioA  ftands.confeffed,  iince  the  defendant  doe^  libt-fliew  to-       <       [ 

the  court  that  it  is  properlv  avoided  by  the  alleging  the  payment  of 

any  other  fum,  than  by  the  condition  is  to  be  paid  in  difchargcof 

th^  obligation,  and  confequently*  the  plaintiff 's  -  declaration  ftands; 

good,  and  judgment  for  the  'plaintiff.  '  Gilb.  Equ*  Rep.  cafe^  iir 

Che  Exchequer  in  Ireland,  251.  to  154, 255.  Fitzpatrick  V.' Strong' 

k  al'. '  . '  • .  •    ;   '  •  '   ' 
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(Z.  dV   Condition.    Qualified;    And  xelicv.ed  iti 

Equity,,- 

^  ...  .  •    .      .     « 

I.  ^T*HJC  plaintiff  leafed  to  the  defendant  rendring  3I.  ayear  rent^ 
^  and  to  re-enter  on  default  of  payment  in  twenty  days.  Bond 
by  lejfor  that  leilce.ihall  quietly  enjoy^  2ni  for  performance. of  cove- 
nants. Leffee  fails  in  paymiient  of  hi*  rent.  Leffm£ttter$  far  jien^ 
payment.  Leffee  fues  the  bond  and  gets  judgment  and  recovers 
%i  L  4t  lawr  But  this  court  ordered  repayment ..  Chan.  £Lep.  95.  j  <«'^.  1 
\^  Car.  I.  Pope  V.  Day.  Perf^g- 

2.  Laqds  were  deviled  to  the  heir. at  law  after  .die  death  :Qf  the  hanCh..  j. 
devifor's  wife,   but  fubjed  to  pay  debts  and  kgacies  within  two  ^-  *''.*^*J' ' 
months  after  the  wife's  deceafe.    The  heir  at  law  dies,  and  his  of  FryV.  ^ 
heir  at  law  (during  the  life  of  the  wife)  fells  the  .reveriiom    .The>Porter. 
wife  dies.     The  purcbafor  pays  debts  and  legacies,  but  dees  not  pay 
all.     The  heir. at  law  entccs  for  the  forfeiture j  but  the  purchaior' 
was  relieved  againft  it.     Chan.  Rep.  161.  1649.    Underwood  r. 
Swain.  ."..', 

.  3.  Covenant  in  a  leafe  was,  that  if  leffee  Jkouldy  without  licence^ 
kajefor  more  than  three  years^  uhlejs  to  his.  wife  or  children^  the  leafe  .    « 

ihould  be  void.  The  executor  aliened  it  without  licence,  but  the 
alienee  was  relieved,  it  being  fold  for  payment  of  debts*  Chan.  &ep. 
170.1656.  Cox  v.  Brown. 

4.  In  cafe  of  a  bond  for  performance  of  covenants  tht  obligee  ihali 
have  no  more  than  he  is  really  damnified,  and  fhall.  recover  in  a 
trial  at  law.  Chan.  Rep.  199.  J2  Car.  2.  in  cafe  of  Davenport  v. 
Longville. 

5.  Afct- 


$^  A  ktAmaiakt  vri$  ^gtkk  pr$v^  thMftllib(?raflit#fllbutd«9» 
MoHfi  n  imfi§€h  it.  TRer^  vrttt  fih^teU  Anibts  and  emiguHiH 
in  k.  The  court  direded  a  dfil  fttliW«  «fid  that  At  trid  fliould 
be  no  ibrfcttare*  a  CImui.  Re^  75.  14  C«r.  s.  t^Yaig  t.  Lcr« 
sngftont* 

6.  Wbiui  iffitttt  MM  €JkvfHf  fy  a  fimUff  be  to  up  bis  ritt 
thertt  m4  fluke*  UmMf  jw^  of  wbaf  he  W6aM  )^^ 
t»  hftve  no  AMre.   Afg.  Cbmu  Cifes.l4.Trin.  15  Ctr.  !^  in  cafi; 
of  Crilpr.  Bhke. 

nioil^tt§^<4ilort^  afui 
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Iwld  accord*  fff/Bf^fi^^^^^  ^  '/'^  Imbm  fm 

JJ^i;^  »6  CaTv*.  in  «»|e  «f  Gtevtr  »r.  P6iWngton. 

HoTrin.»o6tr.>. fticf  tt<<tt»^«flC^ibnae»<rt<tm>tlie  AiiUniiltfy  It  #teflllfidi^* 

Ii»cli*iRcp.  M.  Mkh.  »>Caf.  %.  Swcs  aad  Rtevt  v<  BMonSL 

S.  Miuiey  piyablb  acoonfii^to  die  condit^oci  oiT a  bond  w^  bm^ 
d|erttedy  in  regard  that  the  met  md  tf  wbifh  it  vm  Co  iffiie  witt 
/tfil/n  tfUMTjp  for  ibtne  port  of  the  time ^  and  decreed  Che.  oi^lifpr  t^ 
|tay  for  (j  many  f^LXSorif  as  the  office  condnued,  and  tber^fQoit 
llie  bond  to  be  delivered  up.  Chan. Cafes.  72.  Hill.  17  &  18  Car.  2« 
I#awrence  v.  Brafier* 

^  A  l^sjimij  due  b^  fpeciahyy  was  J^r#«t/  /^  i#  aeteptti  injiemi 

vas,  if  the  debtor  fails  of  payaeiii  at  tbe  day,  whether  be  fluU  lofe 
the  benefit  of  fuch  a^eement  or  not.    It  was  order'd  u>  be  made  a 
cafe;  andthe  reporter  fiqrt  it  is  to'bt  oMfcrydd  iitutt  part  o^tbe  con* 
fideration  ti  the  agieement  was,  that  one Vho  was  not  boiu)d  by 
any  former  fccwity  hadpaid  d^e  creditor  70L  and  undtitiidc  to  pa/ 
bim  40L  TBMty  and  fo  the  (eciiiicy  wtB  bettered.  Chan.  Cafes.  1  io» 
lii.Trin.3oCar.  1.  Deiainltoe  ^. Sniitb. 
^Hm        ^'  I£  condition  be  U  bavt  anjfim  ^  wrifhtgy  i,ni  the  cdnlent  it 
hC)fM»  ^  without  writings  this  court  will  help  in'tbat  Cafe,    Af^«  Cfaaiw 
FtfnwTn   Cafes.  i4r.  Mkh.  niCv.  %^\MAea&  df  Fry  v.  Pof  ter. 
^"^"H^^        ft.  Condition  of  a  r/r^^funsffffrr  waft  qualified  in  eqiiity  adcord-* 
jnffi  tb  tfae  equity  df  the*  matter  before  die  rec(^mzance  was  giveri* 
Cnafi.  Cafes.  191.  Micfa.  zi  Car.  %,'  Holt  v.  Holt. 

12.  As  where  H.  a  cidzen  of  London,  feifed  and  f^Jf^ffid  rffe^ 

Vital  bw/is  in  Lomhn  and  itf^bsn^  ^  a  fublick  title^   dcvtfii 

itOiOOoV.  t^  his  Jfnughtsrs^  hein^  his  cn^  chiidnn  and  orphans,  le 

it  paid  out  of  his  nal  and  pfrjonal  ejiate  hefort  any  othtr  Jhtuld  bava 

htmpt  of  bis  landsy  &c.  and  made  A.  his  nephew  ai^  others  his  ex« 

r  XIB  1  ^^^^)  ^^  ^^  ^^  1658.    A.  and  others^  as  his  fureties,  entred 

^  ^^     ^  into  a  rtcognizatktto  tht  cbd»Atrlain*  of  London  for  paymtnt  thtrtof 

JShr  the  rdlbradon  the  htufes  ,lfeiw  tfapnUitk  titit  rtvertedto  tht 

rtfht  owners^  and  ly  thtfirt  in  London  tt)t  other  houfes  wtre  hmrni 

thwnj  fo  that  it  was  to  be  dtubttdtht  ivhob  ejhtt  woM  notamottnt 

tatbt  xc,ooo/.  and  becaufe  if  the  chamber  of  London  had  taken 

the  efbte  into  their  own  hands,  it  would  have  been' in  no  better 

•  plight  dian  now  it  is^  and  the  intention  of  the  fecuf  ity  was  only 

that 
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Alt  die  executors  fiiould  not  mifemploy  liDf  ifnfte  the  eftatc:,  wliMi 
th«y  bad  not  dmie,  lord  keeper,  affifted  by  4"  judges  decreed  that 
the  recognizance  (hould  be  made  ufe  of  no  further  than  to  make 

ood  the  value  of  the  teftator's  eftate  over  and  above  die  £ud  lofles* 

;han.  Cafes.  190.  Mich.  22  Car.  2.  Holt  v.  Holt. 
13*  A*  grants  an  ^u  U  B.for  6  months^  and  M.  and  N.  by 
bond,  reciting  the  iaid  grants  are  obliged  for  \&%  faithful  fit form^ 
anet  during  all  the  timi\  this  extends  do  further  than  to  the  6 
OKMiths  refcited  in  the  condition.  2  Saund.  411,414*  Pafcb.  24 
Car.  2.    Lord  Arlington  v.  Meyritk.  ' 

X4«  Vitukr  of  lands  takes  a  Uafe  of  them  at  fitch  a  rent>  witH 
condition  of  rc^entryy  and  gives  collateral  ficurify  fob  the  pa3rment 
of  the  rent.  The  rent  is  arrear.  Vendee  re-entdrs.  Vendor  can 
kave  no  relief  agatnft  the  collater^  fecurity  without  payment  of 
the  arrears  of  the  rent  due  before  the  re-entry  as  well  as  after  the 
re*entry«  The  lands  fold  were  affirmed  to  be  250 1,  per  Ann.  but 
were  worth  but  160I.  Chan*  Cafes.  261.  Trin.  27  Car.  2.  Aribn. 

15.  500!.  was  dmiifed  to  the  plaintiff's  wife,  ifjbe  married  with  2  Lev.  776* 
At  cof^nt  of  certain  trujiees\  and  in  cafejhe  did  notj  then  26  /•  per  s.C.it  a 
afln.fBr  her  lift -4  flic  married  the  pfemtiff  without*  the  confent  of^'^JjTT^ 
the  truftees,  and  he  preferred  his  bill  here  for  the  500 1.  and  it  was  Freem.R€r» 
argued  on  the  behalf  of  the  defendant,  that  this  did  differ  from  the  44^  ^^.59^.. 
common'caie  of  a  devife  upon  conditibn  in  tcrrorem  >  for  it  has  al* 

ways  been  held  that  vi^ere  there  is  a  devife  over  to  a  3d  perfoii 
.  fi»r  non-performance  of  the  conditiDn,  there  if  the  party  marry 
without  confent,  ice.  all  fhall  |o  to  the  3d  pcrfon,  becaufe  he  hath 
a  conditionsd  intereft  by  the  Will,  and  if  there  be  no  devife  over, 
then  it  is  efteemed  only  in  terrotem^  and  the  party  (hall  have  the 
legiicy  nottvithfbuldinj?  the  breach  of  the  condition ;  but  here  this 
is  tantamount^  or  as  ftrong  as  a  devife  over,  when  the  party  him* 
fe|f  frith,  that  if  ihe  married!  InHthout  confent,  (hi  fliall  have  but 
20  L  per  ann.  But  to  that  it  was  aiifwered  by  the  lord  chancellor, 
that  this  differed  not  from  the  reafon  of  the  common  cafe  of  a  Jovife  in 
torrorem%  and  the  reaibn  he  find  he  had  from  mj*  Ld.  Cb.  J.  Hale, 
who  (when  it  was  objeded  in  anodier  cafe  in  this  court,  mat  this 
court  will  not  make  men's  wills  for  theoi,  and  give  their  eftatea 
quite  contrary  to  their  interns)  anfwered,  that  this  court  holds  plea 
of  legacies,  and  judges  of  them  by  the  rules  of  the  civil  taws  and  by . 
thatbwtfffy  comtition  addid  to  rejlrain  marriagi  is  void-,  (a  that 
where  an  intore/f  doth  not  accrue  to  a  ^dperfin  /y  the  breach  rf  th^ 
condition^  fuch  a  condition  is  void,  and  (Mily  in  terrorem^  and  (o  the 
500 1.  was  decreed  to  the  j^intiff.  But  if  it  had  appeared  that 
Ukyfurprife  or  bribes^  &c.  had  been  ufed  in  obtaining  a  young  maid, 
to  marry  unfuit^ly,  perhaps  this  court  would  order  it  other* 
wife.  2  Freem.  Rep.  41, 42.  pL  45.  Mich.  1678*  Hicks  v.  Pen*- 
darvis*  "* 

16.  Bond  to  pay  the  final  condemnation  if  the  court  of  Dover  if  ibM.  It  it 
judgment  be  in  dut  court  againft  the  obligor,  and  he  appeals  pro*  f^  ^^^ 
pernr,  and  the  fentence  be  repealed^  the  obligor  IBall  be  eafed  of  {.^^J^ft^^ 
the  Dond%    Chan.  Cafes«  306,  HilL  39  &  30  Car.  2«    Stock  v.  «dniUted  tt 

Otnew.  ^.^^ « 

17.  A  feme  •'^•'* 


3^  CotMl^    . 

.  17.  A  feme  Mvert,  buying  power  by  will  to  devife  Jauds,  dp-^  . 
vifes  them  to  her  executors  tapay  500^  out  of  thecn  to  her  fin,  pro- 
videJ,  that  if  the  fin' s  fathtr  gives  not  afiifficicnt  reUafi  ofgcods  in 
Juch  a  houfe  to  her  executors,  that  then  the  ilc'uifi  of  the  530  1.  foauld 
Be  vaidy  and  go  to  the  executors.  After  her  death  x  releafe  was  ten- 
ured to  the  fathtr^  and  he  refufed;  hut  on  a  Ai// brought  by  the  (on 
againft  the  executors  and  the  father,  the  father  ar^wered  that  be 
tvas  now  ready  to  releaff,  tho'  for  fome  reafons  he  had  before  re- 
fufed ;  whereupon  the  lord  chancellor  decreed  the  payment  of  the 
5do11  and  faid  it  was  the  ftanding' rule  of  the  court,  that  a  forfei"- 
ture  Ihould  not  bind  where  a  thing  may  be  done  after,  or  a  cc«n- 
penfation  made  for  it;  as  where  the  condition  is  to  pay  money,  &c., 
and  though  it  is  generally  binding  where  there  is  a  devife  over,  yet 
in  this  cafe,  the  will  faying  that  it  Oiall  go  to  the  executors,  it  is  no 
more  than  what  the  law  implied.,  2  Vent.  352.  Pafch.  JJ  Car.  2,, 
in  chancery.     Cage  v.  RufTel, 

18..  Where  there  is  an  agreement  to  do  a-  thing  upon  a  penalty^^ 
the  penalty  can  never  be  demanded  in  equi^,  if  the  party  per- 
forms that  for  the  not  doing  whereof  the  fecurity  or  pciulty  is 
given.  Arg.  2.  Chan.  Cafes  88.  Pafch.  34  Car.  2.  in  cafe  of  Helc 
V.  Helc. 
tViitrf  19.  M.  poffefTedof  a  leafe  for  years  afligns  it  to.D.  on  condition 

I*""  **1  KOt  to  alien  luithout  licence.  M.  without  licence  mortgaged  the  leafe, 
bc'^wjuli'  '^  ^'^^  becomes  a  bankrupt.  Affignee  irf  the  ccunmiffioners  prays 
•t  ill  n-  relief  againft  the  forfeiture  ;  M.  l?y  anfwer  wav'es'the  advantage, 
liCTeap'iiii  if  the  200I.  which  was  the  confideracion  of  his  affignment,  may  be 
^J°'Ta..  repaid  him.  It  v/as  infifled  that  M.  had  taiten  boiid  of  D.  and 
kid'not  ^  alfo  that  M'  had  actually  coinc  in  as  a  creditor  before  the  commif- 
madc  fuch  fioners,  and  paid  his  contribution  money.  But  lord  chancellor 
hifan^rwcr  Would  not  relieVe  againft  the  forfeiture  without  payment  of  the 
feuhc  '  tool.  2  Chan.  Cafes  127.  Mich. 34.Car.  2.  ]3avisy,  Moreton, 
misht  be 
f  lid  the  300 1.    Ibiit.    .  '      -  - 

.  20.  The  baron  of  leflee,  after  his  wife's  death,  eijfi^ned  ti^a  hafts, 
in  confideration  whereof  the  offset  gave  hnd  of^oo-l.  to  pay  the 
haron  20  i.  per  arm.  fir  life^  and  all  the  rent  la  t'-e  Ifffsr;  the  af- 
fignec  brought  a  hill  to  be  relieved  againft  this  boiiii,  for  that  thft 
leafis  wer* firfiitid  for .  twn-paytnent  cf  the  rtnt.  Put  having  had 
the  full  beneft  of  the  leafes,  notwithltanding  tlic  forfeiture,  he  af- 
ttrwards  re-entring  on  payment  of  the  arrears,  the  court  decreed 
the  plaintifi'  to  pay  the  defendant,  the  Icfiee,  all  the  arrears  of  the' 
20 1,  a  year,  and  to  continue  the  payment  thereof  as'it  grw.vs  duf  ; 
hut  it  beii^  fuggefted  in  the  bill  that  the  wife,  before  her  marriage 
with  the  defiendant,  had  alfigned  the  leafes  to  tniftees  for  the  ufc 
f  her  children  by  her  fonnor  hufbaijd,  jt  was  ordci'd  that  the  der 
;ndant  (hould  firft  give  fecuritj-  to  be  approved  by  the  niafter  tn 
idetnnify  the  plaintiff  againft  the  feid  children.  Fin.  Rep.  49. 
lill.  25  Car.  2.     PowelJ  v.  Morgan.  . 

21,  A.  dcviftdto  C.  his  younger  fon,  lands  called  S.   Previfi  if 
'.  te  hindered  ejyoying  thfc  tandsj  hefiailhave  hii-lands  in-B.    C. 


r- 
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is  evifted  of  a  oioiety  by  a  ftranger,  without  the  privity  of  the 

heir  at  hvr.     The  lands  in  B.  are  of  much  greater  value  than  thofe 

called  S.     Per  North  K.  this  is  a  condition  that  lies  in  compenfa^ 

tion^  and  decreed  C.  to  have  only  a  fatisfadtion  pro  tan  to  out  of  B* 

and  decreed  accordingly.     Vcrn.  Rep.  270.  ^I.  265.  Mich.  16^4.  * 

'l^ylc  V.  Tyle. 

22.  An  infurance  was  made  to  formers  of  the  duty  on  fea-coal, 
to  pay  money  if  the  duty  (hould  determine  bjsfore  fuch  a  time.  The 
duty  in  ftri«Stnefs  might-perhaps  be  faid  to  determine,  yet  the  duty 
being  enjoy'd  by  the  infured,  or  they  having  made'  fome  compofi- 
tion  touching  the  fame,  and  fo  not  damnified'^  their  plea  that  the 
duty  determined  before  the  time  agreed  on  was  over-ruled,  and 
they  ordered  to  anfwer.  2  Vcrn,  Rep.  10.  pi.  6,  Mich.  1686.  [  342  } 
Knightley,  alias  Robinfon  v.  Burdett. 

32.  A.  the  father  makes  a  voluntary  feitlemint  upon  B»  his  eldeji 
fon  in -tail  malt',  remainder  to  C.  afecondfon^  kc»  in  which  is  zpro' 

vifo^  that  if  B  did  not  pay  to  C,  600 /•  at  his  age  ofHty  then  the 
efhte  of  Bl  both  in  law  and  equity^  Jhould'  ceafe.  A,  having  after- 
wards married  a  2d  vi^ife,  by  deed  taking  notice  of  the  former  fettle^ 
ment^  and  that  B,  had  not  paid  the  money  according  to  the  provi fo, 
conveys  the  fame  lands  to  the  ufe  of  his  children  by  his  lajf  ivife.  The 
plaintiff's  till  was,  to  be  relieved  againft  thfe  forfeiture  for  non- 
payment at  the  precife  day;  but  in  regard  the  conveyance  v/as 
purely  voluntary,  and  the  father  might  have  put  what  conditions  or 
reftriftions  upon  his  fon  he  thought  fit,  and  the  provifo  being  fpe- 
cial,  that  for  non-payment  at  the  day  the  fon's  eftate  both  in  law 
and  equity  Oiould  ceafe,  the  court  refufed  to  relievfe  the  plaintiff^ 
and  difmiiTed  the  bill ;  and  the  rather  for  that  the  plaintift*  had  fet  , 

up  a  relcafe  againft  his  father,  which  was  obtained  hy  furprife ;  and 
the  deed  in  law  was  defective,  and  amounted  only  to  a  declaration 
oftruft.  Vern.  456,  457.  pi.  431.  Pafch.  1657.  Longdale  v, 
Lonsdale. 

33.  A  legacy  was  given  on  condition,  that  legatee  Jhan* t  difpute  TxuX^f^^ 
or  interrupt  her  will}  the  legatee  contefts  the  validity  of  the  will.  ??*'^*'^^*; 
Per  Cur.     There  was  probabilis  caufa  litigandi  and  'tvvas  not  a  no°1.  ci* 
forfeiture  of  the  legacy.     Per  mafter  of  the  rolls,  .2  Vtrn.  91.  pi. 

85.  Mich.  1688.  Powell  v.  Morgan. 

34.  A.  having  5  daughters  and  feifsM  of  land  in  fee  of  ro,oool. 
value,  fettles  it  lo  that  in  cafe  his  eldeft  daughter  fhould  within  6 
months  after  his  deceafe  pay  6000  /.  am:nr  his  other  4  daughtersythen 

the  eldeji  to  have  the  land\  no  payment  was  made  in  the  6  months,  ^ 

but  within*that  time  application  was  made  by  her  to  the  truftecs  to 

join  in  a  mortgage  or  fale  to  raifc  the  money,  but  that  not  talcing       *  ^    ** 

efte£t  (he  brought  her  bill  and  aiTigned  her  incereft  to  the  plaintiff. 

In  cafe  of  default  by  the  eldeft  daughter  the  land  was  dev fed  over  on 

th>  like  condition.     Per  commlflioners ;  this  being  a  power  couplfcf 

with  an  intercft  is  relievable,  and  tlic  court  may  enlarge  the  time,* 

and  hath  ufually  done  it  even  in  Z2.^^  o{ 'S^  condition  precedent,     x 

\'ern.  166.  pi.  153.  Trin.  169O.  and  ibid.  222.  pi.  202.  Pafch- 

1691.  WooJmaij  V.  Blake. 

•    35.  Whcit 


S0  €mm^. 

^  A.  Jevifid  ^  j;  When  die  peribo,  that  is  to  receive  benefit,  by  'ptiffSfSei  dr 

pMinJth  ^•w/rf»iwfftf^r/v#«lx/Atf-^r/^rOTi7W^  of  a  condition,  equity  wiU  re» 

Wmiiter  Ueve.    Admitted  per  lord  Somers.  2  Vera.  R.  344.  HiQ.  1697.  ill 

f 00 Land  cafe  of  Carie  V.  Bertie. 

m  itjuult 
Ihtre«ft9 


ine  motho'  ^ay  <mt  iliirdpait  of  tfie  spo)*  sod  that  if  fbe  refufC)  then  the  infaoe  pay(ii|.thie  wholt« 
iiall  have  it  lo  him  wtA  fast  kdn  agasm  thon  boib.  Btt  if  the  mothftr  [Myi  OM  thifd,  tbca  iw  |»c»- 
joy  for  her  lile.   Fia.  Rep*  a3U  Ttin.  »7  Car.  %•  Hiqrca  v.  Hayw* 

36.  A.  ievifii  land  t9  T  ^*  paying  to  A*s  daughtir  (Who  is  heir 
at  law  to  A«)  1000  i.  J.  o.  Olives  default.  The  daughter  recovery  , 
in  ejiitmen*.  The  heir  oJF  J.  S.  had  relief  on  payment  of  principal 
and  inCereft,  though  in  fiivour  of  a  voluntary  devifee,  and  to  the. 
diJhirUm  rfthe  betr.  2  Vern.  366.  pi.  328.  Mich.  1699.  Bar- 
liardifton  v.  Fane. 

37.  400  L  was  left  in  a  pircbafar*s  hands  for  2  years  without  in* 
terei^  and  \fthi  vinft  of  A.  the  vendor  reUafed  dower  in  Act  ttnu^ 
then  B.  the  vendee  was  to  pay  the  400  L  op  to  retain  it  aUolutoly^ 
A.  tiied,  his  widow  did  not  releafe  within  the  2  years,  but  brought 
her  writ  of  dower  though  (he  died  before  the  recovery  of  it.  But 
'twas  infifted  that  tfais  was  not  in  the  nature  of  a  penalty,  but  dM 

(  343  ]  terms  of  an  agreement,  and  the  nuafure  of  the  fatisfa&tan  for  the 
contingent  incumbrance  of  dower,  and  the  court  wouh)  not  have 
relieved  had  ihe  nUaftd  after  2  years^  and  decreed  accordingly  by 
lofd  Sommers*    Ch.  Prec.  io2.  Mich.  1699.  Small  v.  lord  Fitz^ 
Williams, 
•j^^:  594-      38.  I^ands  were  devifed  to  J.  S.  paying  the  heir  20,000  /.  withiit. 
*  s.'c.-l*   20  years,  at  1000 1.  per  ann.  The  heir  entered  for  non-payment  as 
•  Where     for  a  forfeiture,  and  though  it  was  urged  that  chancery  ou|bt  not 
^5  ^^     to  aid  in  dilherifon  of  an  heir,  yet  lord  C.  Cowper  chanceUor  (aid, 
^'m  ae      that  the  entry  of  the  heir  in  this  cafe  was  only  to  enforce  die  pay-* 
foo4  a  plight  ment  of  the  money.    As  where  a  mortgagee  enters  the  court  can 
con4itieii     V'^^  ^'°^  intereft  from  the  time  it  became  payable,  and  *  where 
id«if  hmi     ever  the  court  can  give  fiitisfsuSlion  or  compenjation  for  a  breach  of 
hten  Gte-    condition  they  can  relieve.    1  Salk.  156.  pi.  7.  in  chancery  1707* 
^^y-    Grimfton  v.  kird  Brucie  and  Ux*. 

loniiM 

chaaceiy 

trill  rcUcvef  the«^  the  letter  was  not  ftridly  perfonned  as  payment  of  money,  ftc.    But  where  the 

condtti«A  was  filaterai  end  ad  rttomptnte  or  value  etuld  hifut  m  tht  Ireacb  of  it»  there  ao  itllef 

•ouMhehld^lichreadiofit.     Atg.  by  Sir  Robert  Raymond  ac-counfel.  Ch.  Prec  4S7.  faU 

*iwaa  laU  dowA  u  a  rule  per  lord  .somen  and  citts  3  Ch.  calcs  [135]  Bertie  t,  Filklindi*—*  S.  F. 

and  Q.  SS  Mod*  1I4  per  lord  Somert. 

39.  Bin  to  be  relieved  a^inft  the  condition  of  a  bottomree  bond» 
^.  it  being  not  performed  tn  feme  fmall  drcumfiancei^  but  denied 
per  Cowper  C.  it  being  a  voluntary  undertaking  of  the  Migor^  and 

•  Jto  contra£t  or  confideration  that  might  incline  the  coun  to  inter** 
po(e.    Mich.  3  Geo.  Cane.  Anon. 

40.  Leafe  tor  life  or  years  on  condition  of  re-entry  for  a  forfin* 
ture,  or  that  the  Icafe  fhould  be  void  if  leflee  aliens  or  ajpgns  witb^ 
fill  licence.    h\  cafe  of  forfeiture,  chancery  wiU  not  relieve  becaufe 

Yis 


^nly  wh^rc  tt^re  can  W  a  eovpenfaUfiu  m  iamf^p^,    9  iMp4  if  ^ 

4^  J.  S.  ^Iwged  Ws  f «al  c|ht?  ?riA  SQO I  .t^ 

Spiels  as  (t^^  9a|rrt^  vi#i  ibf  apprg^MTfi  ^^Ki  brc^iMir  Jofepll 
iiQO  V  ,^pw  n«(  «>  ^e  «#?••.    AKae  Qtiv^f  nwried  ia  t^  Uf<^timf 

vrh^he^  (be  ffr^  (H^fitlfd  ^  ^  S9^\,  or  aM  ^  for  here  it  iRP«ii«j4 
^  itbif  w^  a  $:A^i9ii  q^rfy  ifi  fpnortm^  ^ni  tda^  the  cqfi|n«c* 
pQ^qf(i»^c9a09f^k^9kmyftb^^  1^  vilM»  Aer«  t$  no  de^ 
yife  pv€r  fu^^  pqp4Mi.qp  if  Y^idk  .ciXbcK3l«i(e  w«re  Umitfii  Qveii  »n4 
1(6^  it  is  ppt. 

£  contra  it  was  argued  diat  tbi^  if  HQfmJitm  imQpdffitkmd  OOr 
thing  arifes  or  becomes  due  but  upon  the  marrying  with  confen^ 
^d  that  tbU  beifig  ^  ^yVt  of  nh^ney  oiit  of  bpd^  or  of  a  fcharge 
upon  ^e  i^nd,  it  is  tq  |^  <^cyi$diPrQd  9s  a  dcvife  c^lwft  4cjC.  and 
goverp^  bjT  the  f^n?^  fidPh,  9ad  tbep  being  a  plaii»  conditim  pre-» 
cedent  nothing  d^  ^^>  ^^-  9o4  &c  chAs  wa»  cited  the  cafes  of 
Fry  V.  Porter.  '  Berlic  ai^  F^kl^ady  ^» 

The  mafter  of  the  rdls  faid,  that  the  civil  law  makes  no  diftinc« 
tton  in  perJinaJ  legacies,  between  conditions  precedent  and  fubfe- 
^enf,  neither  does  this  court  as  to  meer  perfonal  legacies  given 
upon  condition  of  marrying^  &c.  with  confent^  &c  But  this  c$urt 
difirsfrom  thi  civil  law  in  tbis^  that  whereas  J7  that  law  all  con^ 
dttiins  in  rejlraint  rf  marriage  an  void^  but  tbis  amrtfofs  tbey  art 
not  void  where  the  legacy  is  given  over  and  another  per/on  particu^ 
larfy  fub/iituted  by  the  tejfator  to  have  the  benefit  of  it  in  cafe  the  con* 
dition  be  not  complied  withy  but  this  mufi  be  a  Jpecial  nominaiioH 
as  a  legatee^  and  therefore  a  refiduary  legatee  or  jxecutor  Jbould 
not  have  the  benefit  tf  fucb  nonperformance^  and  remembered  a 
cafe  to  this  purpofey  tfas^  where  a  legaicy  given  upon  fuch  con-^ 
ditioQ  of  marrying  with  confent,  znd  \£  not  that  it  fiotddfiti  into  [  344  J 
the  reftdue  of  teflator*s  eftate  which  be  gave  to  J.  S.  ISc.  It  was 
held  that  though  the  marriage  was  without  the  confenti  yet  the 
legacy  was  not  loft  becaufe  it  would  have  been  the  fiune  if  teftaior 
had  iaid  nothing  about  its  finlcjng  into  the  refiduum,  and  there* 
fore  was  conftrued  only  in  terrorcm,  .  So  it  is  in  the  cafe  of  a  trufl 
^a  term  limited  cf  lands  for  raifing  portions  with  fuch  rejtri^ionj 
this  court  governmg  itfelf  by  the  fame  rules  as  in  cafe  of  a  devife 
•f  a  legacv  with  fuch  condition,  becaiifs  though  the  term  be  a  legal 
eftate  and  intereft^  yet  the  tru/l  of  the  term  is  a  creature  of  equity 
onlyy  &c. 

But  it  is  Qtherwife  in  cafe  of  a  devife  oflandsy  there  conditions  prc^  ' 
/[edenty  and fubfequent  take  placcy  &c.  and  this  was  Fry  and  Porter's 
cafe  of  an  infant  bound  by  condition,  relating  to  her  marriage  being 
a  condition  precedent,  and  held  that  the  pre&nt  cafe  being  a  charge 
upon  land  is  to,  be  governed  b^  the  fame  ruUy  ofufit,  to  be/ ionjidered 
as  lanfy  the  will  muft  be  attcfted  in  thltiamo  iftftciQcIri  tic  and  this 
fcieing-plainly'^  condition  precedentj  aB(;v^  !ay htt>£  Vfffci^  (aa  is  iu 
flafe  9f  a  truft  term  where  the  term  >$  X^Q^i^t^tha  tmft  only  leftr 


open)'  it  is  t^a  hard  for  this  court  to  charge  the  land  contrarjFto  die 
exprefi  will  of  die  teftator,  and  to  &j  the  monev  (bould  be  raifed 
when  the  teftator  has  faid  it  (hall  not,  &c.  and  held  that  a  charge  on 
the  land  can^t  arife,  &c.  odierwife  Aan  as  a  devife  of  the  land  itfelf^ 
wherefore  the  bill  was  difmifled  as  to  this  point;  for  Alice  the  le- 

Etee  were  cited  S^ilbur^  v.  Bennet^  2  V  em.  i  Ch.  Ca.  22.  Bd-» 
is  V.  Ermin,  and  ibid.  58.  Fleming  v.  Waldgraf^.  But  as  to 
this  it  was  faid  by  Mr.  Attorn^  General,  and  agreed  by  his  ho- 
nour, that  the  legacy  there  vefted  immediately,  it  being  given  up-* 
on  her  not  marrying  without  confent,  &c.  and  his  honour  lembifi- 
bered  a  like  cafe  in  time  of  Wright  S.  C.  where  the  condition 
being  if  (he  did  hot  marry  with  confent,  &cr  and  the  legacy  was 
decreed  her  imnfiediately,  and  (he  to  enter  into  a  recognizance  to 
refund  in  cafe  (he  marryed  without  confent,  &c.  Ms.  Rep.  Michk 
4  Geo.  2.  Chanc.  Reves  v.  Heme. 

[Fbr  more  of  Conditions  in  general^  fee  Accord,  Adions  of  Af- 
fumpfit,  Apportionment)  Arbitrement,  Covenant,  Devii^ 
Entry,  Grants,  Heir,  Mortgage,  Notice,  Obligati#n»  Plead* 
ings,  Policy  of  Infurance,  Rent,  Refervation,  Tender^  Tout 
Temps  Prift,  and  other  proper  titles. 


Confefiloia 


i  * 
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C^nt&flD[ott< 


(A)    What  (hall  amount  to  it  Actions  of  which  ' 
Advantage  fhall  be  taken*     And  in  what  Caies^^ 
and  how  the  Confeflion  mud  he,  or  may  be. 

■ 

I.  TN  wa/l^  Per  Marten,  if  the  defindant  emfilJis  waft  in  hit  pro^ 
\^  teftnti^n  atidpUads  no  wajii  aone^  the  plaintiff  ihall  have  ad<^ 
vantage  of  the  confeifion  contained  in  the  proteftation  quod  non 
negatur*  By  which  he  pleaded  no  Auraft  done,  and  oufted  the  pro^* 
teftation  out  of  the  plea.     Bn  Confeflion,  pi.  60.  cites  11  H.  6.  !• 

2.  In  ditinue  of  a  cheft  ef  charters  and  of  a  charttr  fpecial^  if  the 
plaintiff  will  contefs  the  a<£tion,  he  ought  to  confefs  it  a:  the  plaintiff  T  j^  j  ] 
has  countid*    Br«  Confeffion9  pi.  56.  cites  zi  n.  6.  29.  and  Fitzlv 
Detinue,  11. 

3.  If  iffue  is  jo!n*d^  and  after  the  defendant  or  tenant  ^i^f^^  rr- Br.TniTrrib 
Itafi  of  the  plaintiff  afitr  the  laff  continuance^  and  he  fay t  that  not  ^g^cice** 
his  deed  after  the  lajt  continuance^  or  that  be  made  it  before  and  not  s.c/'"* 
after^  this  by  fome  is  a  confefion  of  the  deed*    Br.  Confcffioo,  pL  in ''-"?'/«». 

42.  cites  21 H.  6. 9.  *;;';fc- 

€d  not  tyilty 
»ndfo  to  iffuet  snd  Jay  givon  ti/I  miothtr  ternfo  and  mefiit  between  tbcie  the  plaintiff  reUafed  to  toe 
difondaui,  itCm  and  at  the  day  other  continuance  was  taken,  at  which  day  the  dtferdant  faid  that  the 
pia\nt'iffhy  the  deed  hearing  date  before  the  lafi  continuance,  and  prima  dciiberat*  tv  him  after  the  lafl 
tontinuanee  nieafed  to  him.  See,  and  the  plaintiff  faid  that  the  delivery  was  tvhen  it  hore  date  abfqut 
hoc  that  it  was  delivered  after  tho  laft  continaance,  and  pet  tot  Cur.  the  plaintiff  fiiall  be  barr*d  by 
cnnfeflioQ  of  the  release  after  the  adUon  brought  and  a/cer  the  trerpji)  done,  but  per  Cur.  the  plaintiff 
might  ^avefaid  that  he  did  not  deliver  the  deed  after  the  laji (continuance  without  faying  more*  Br. 
N^ativa,  ftc.  pi.  43.  cites  x6  £.  4.  5. 

4.  The  defendant  jujii^ed  that  the  heajs  efcaped  into  the  land  of 
the  plaintiff  and  fpoiled  his  grafs,  and  he  frejhly  re^too!:^  and  no 
plea,  but  is  a  confefften  of  the  trej^afs^  by  which  he  prefcribcd  in  the 
efeape.    Br.  Trefpafs,  pi.  155.  cites  22  H.  6.  36. 

5.  In  debt  the  defendant  pleaded  releafe^  and  at  the  day  of  Ven. 
£tc.  made  default^  the  plaintiff  prayed  judgment  upon  the  obli- 
gation, and  by  the  opinion  of  the  court  he  ihall  have  it ;  for  this     ,..^ 
is  a  confeflion  of  the  obligation  as  he  had  pleaded  acquittance,     Br.  5'  '* 
judgment,  pi.  79.  cites  5  £•  4.  7. 

.6.  In  trefpafs  the  defendant  ju/lified  the  taking  by  licence  of  the 
plaintiff  to  detain  in  fledge  for  icL  which  the  plaintiff  owed  him, 
and  the  defendant  demurred',  by  this  the  debt  is  confeffed.-  Br. 
Confeffion,  pi.  65.  <;itcs  5  H.  7.  i. 

Vor.  V.  C  c  •  7.  Comfd 


34S  Ctn&fltei. 

P  Ctntra  it  leems,  if  be  bad  taken  the  dehis  Ij  fr$te/tariin  emi 

demurred  upon  ibe  bar.     Ibid. 

Br.EHo^fd,     8.     htfownudon^  per  omnes  ejfibept  Hufley,  if  die  tenant  f  leads 

P*''5»:  <»*•»  warranty  witb  ajfetty  ivhieh  is  found  for  ^demandant  upon  traverff 

I.F* i'aU'  tf/'#ift/  affets^  by  this  the  demandant  has  cenfefled  the  wanancy,  and 

fo'm  an  the  fluU  noc  fay  not  his  deed  after,  for  he  caniiot  deny  the  aflets  witfa« 

f^<'*<»^  ^  out  confeffing  the  warranty  as  it  is  &id  dierefaia  oeta;  -but  Brooke 

l^nt^^   6ys  it  (eems  to  him,  that  in  this  cafe  the  demandant  may  iay  ^r«l 

5  H.  7. 11.    tejlando^  tbat  tbe  deed  is  n9t  tbe  deed  of  bis  anceflor^  erndpto  blades 

3'P^*4«]    notbint^  /y  ^/ii/;  «nd  iftlibjriea  be  ibmKl  for  iiim  he  mall  plead 

2^*^  ^  noQ  m  (uBkun  after.    Br.  CoBfeffion,  pi.  62*  cites  5  H«  7.  i.  3. 


•MA  pleads 

eina  paiTa  by  the  debt,  ht  cannot  |ife  So  c^^*^^  that  son  dl  /adun)  he^lniB  hy  tfife  |lej£^|0lil 

deed  iacoufcflbd  ^  ^ntfd  nota  ft  ^naert.    Br.  GtoenX  Iffut,  ftc  pi.  79.  citei  yH.  7.  5. 


^/AhF  //  iw  eofjfe^n  of  die  tenure ;  r^n/nr  ^  pleadFno; 
rr.     Br.  Verdift,  |J.  56^  dtes  9  H^  7,  }• 


9.  jMpT 

r//«J  arrear, 

iro^oL  %. .    jio«  Debt  upon  an  oUiration  to  P^f^^ffrm  me  erbitrementy  thede^^ 

^'^''         fcnchat  pkads  die  pbunMfs  relet^i }   ifiue  is  joined  upon  it,  and 

ftand  with  the  plaintiiF^    He  has  itulgnient^    Afimied  in  errar^ 

although  tbe  pbintifF  did  not  alledge  any  part  of  die  arbitremenft 

and  a  breack  c^  it  in  the  defendants    The  hw  requites  that  when 

k  i^  pleaded,  tbat  no  arbitieinent  was  made^  not  ^here  the  arbttpe- 

ment  and  breach  of  it  are  confeiled,  as  in  this  cafe  is  impliedly 

d6ne^  Jenk^aSo.  pi.  4.  cites  Mich.  3  Jae.  Jefieryv^Gfrey* 

BfOw-nL  ^9^     ti0  S^ofz  hosidfer  performance  of  covefkmtSy  and  the  defendant 

S«  c.         jdeads  a  icleafe,  and  tflue  is  joineu  upon  it ;  for  tbe  plaintiff  if 

f oread  by  the.  defendsmts  pka  U  anfmer  to  ibe  releafe^  and  has  no 

occafioit  to  (hew  any^  breach  of  covenant  for  the  rcafini  afereiaid^ 

Jenk.  28c.  pi.  4*  citc^  Miciw  3  Jac^  Jefiery  v.rGrey* 

I  346  ]       12.  So  in  an  affifiy  where  the  tenant  pleads  ardcafe,  tbe  dMcifift 

is  impliedly  contelied.    This  is  the  reafon  that  where  not  guilnr  i» 

pleaded  hi  tiefpaTs,  a  reteafe  cannot  be  gt? en  in  evidence  ^  for  (ucfa 

evidence  and  the  defendant's  plea  are  contrary.     A  releafe  impSef 

a  confejion  of  di^  trerpaft,  andadijcbarge  of  it  by  the  releafe.  Jenk« 

a8o.pJ.4« 

13.  There  is  a  great  difference  between  a  SreB  eonfefan  <£  }lbm 
party  bj  a  bene  (t  %fttmm^  Sec.  and  a  nient  deHre^  or  a  demurrer  $ 
that  is,  between  a  dire^  confejjian  of  the  party  mgainft  bimfelfj  and 
an  admittance  by  imp/icatioHy  nr  a  verAet  findimg  ri^  or  tbe  like  \ 
as  in  2  Hr  7.  i6»  if  a  man  bring  an  adion  oitrrfp^fs  agaiifjS  A^ 
quod  ipjefttnul  cum  h.  &  C  did  tfje  tre^fs^  and  dies  notjoee  tbem 
ally  bis  writ  fhall  abate  >  and  ff  he  bring  his  aAion  againft  Ar 
and  he  plead  the  tre^afs  done  by  him,  anS  B^  and  that  the  plaiaitiff 
releafed  to  B.  and  die  plaintiiFtraveries  the  releafey  yei  his  adions 
(hull  not  abate  i  So  9  FL  /.  3^  if  a  man  snrow  for  two  rents,  and 
the  one  of  bis  own  (hewing  appears  not  due,  the  whole  avowry  is 
▼iciou!»  J  (Jthcrwifc  if  it  were  fo  found  by  verdi<^ ;  Per  H^b^t  Ch^ 
J.  Hob*  164.  Mich.  10  Jac.  iacafc  of  Golt  and  Glpy^r  v-Co- 
vratry  and  Lkchiicld  (Bi/bop  of^} 

J4<  PW 


14!  Proof  upon  die  condition  of  an  MigafUn  of  an  apjbnntue  by  ^^  9^* 
confeiEon  oc;  othtrwife,  UmAlng  the  emkxling  Mis  niq/ter's  gcods  i  qVuM  ?• 
a  volanctry  confeffion  is  gcxxi.    Jenk.  300.  pi.  63.  Death, 

St  P«  siaA 

•  > 

-  1$.  If  in  irswir  9xid  convcriion^.  Aie  defendant  pieibis  a  fyeoA 
^ca  he  fmiM  cubits  a  anvirfian  \  ytt  Holt  Ch.  J.  2  Salk«  6544 
pL  2.  Micn«  10  W.  J,  B.  K«  in  dale  of  Hartford  v«  Jones« 
.  i6«  Acciunt  againftthi  dtfendants  4S  baiJiffif  &r«  y^r  {32  Ai(/&/i 
^whiai  CO  the  value  of  aol.  the  defendant  j^>M5  that  pUm.  mah. 
ftttavit^  di  frmi.  ija  hufliiU  \  the  plaintiff  ri^«t^  //b^/  nui  (9m^ 
fkiavit^  upon  which  they  were  at  ifllie^  and  the  daintiff had  a  ver-« 
di^  and  jitdgment  that  tbt  ditmdant  computet^  and  he  appearing  up« 
cm  the  capias  ad  computandum,  there  if«ie  nu£tmrs  nffigned^  who 
afterwards  delsvind  m  thi  ^c€9Wit^  (viz*)  that  tki  dtfmdtmi  had 
tmfeffid  to  them  thi  ncfiving  1 20  bujbeh  of  light  wheat  ad  mirchan^ 
dimandum ;  hut  that  be,  ^t  the  requefl  of  the  plainiiffy  had  mngleJL 
ten  hujhils  with  it  to  make  itfitforJgU^  emdcravotTailowanca  of  it^ 
and  of  fe vera!  other  particulars  in  Englifh  i  and  upon  demurrer  tiha 
j)laintifFbadj|idgmet)tto  recover  form  1 32  bu&els  of  whcat^  for 
which  be  had  declared,  and  not  ad  valorem  $  becaufe  by  this  plea 
of  pkne  computavit,  the  defendant  confeiled  he  haul  received  13^ 
buOiels,  but  that  he  had  fully  accounted  for  (b  mticn,  when  before 
(he  auditors  he  had  only  accounted  for  120  Bafllels,  tx^ich  muft  be  . 
an  tmperfe£^  account,  and  that  is  the  feme  thin^  as  if  he  had  refiifed 
to  account^  and  the  reporter  adds  a  nota,  that  m  fuch  cafes,  if  the 
judgment  had  been  quod  recuptret  ad  valorem,  it  hadbcen  wrong* 
I'litw.  |8. 63.  Micb.  X I  W.  3«  Pierce  v.  Qerke. 


C  c  4  -(B)  BjT 


(B)     By  Attorney  or  Baily,  in  what  Cafes. 


t.    tN  aj/iji  the  bailiff  of  the  tenant  cannot  confcfs  th^  diflcifin. 
^  Br.  .tonfeffiou,  pi  .47.  cites  ^2  AIT  45.  . 

t?.  In  treftafs  the  difendant  alUdgti^  that  the  ftdintiff  was  his 
UUin^  and  oecaufc  the  plaintiff* s  attorney  could  not  de^y  iV,   the 


Fitth.  At- 

tbr»py,  pi.     Vli        ,  -.       ,w^  '  .  -       ' 

s^c!!!!L  ^^^^^  awarded  that  the  plaintifftakc  nothing  byhis  writ.  The  rc- 
Br.  Attor  [Sorter  fays,  that  when  this  conufance  of  yiffcinage  was  received  by 
ney.  pi.  19 .  attorney,  all  the  i  uftxces*  of  the  one  bench  and  the  other  were  prefent  i 
cites  s.C.  quoj  mirum!  idco  quaere  &c.  Hilt.  44  E.  3.  fbl.  2.  b.  pi.  g» 
b^fays  ^'  Chateway  v.  the  bifliop  of  Winchcftcr. 

quod  mi- 
rum  !  .Fltth.  Vtlleinage,  pi.  40.  cites  HiU.  13  H.  4.  S.  P.  ■  -Krilw.  135. 1. 1,  pi.  iiS. 
S.  P.  and  citea  Si  C«  ■*  Jcnk;  5a.  pi.  ipo.  ckei  S.  C.  Bat  fays  Chat  the  attorney  has  his  niarranc 
ad  perdendom  &  lacrandum  \  .and  Uiough  this  refolution  was  in  che  prefcncc  of  the  ja3ges  of  both 
bencliesy  yet  it  was  not  their  refolution  \  for  the  power  of  an  attorney  relates  to  the  matter  in  demand^ 
as  appears  by  his  warrant ;  but  that  if  a  nattvo  babtado  be  brought»  fuch  a  confeflion  may  be  leodT* 
cj.  ■  ■  Jenk.  283.  pL  Z2.  S*  Pi  as  to  villeinage  j  for  it  ia  a  final  bar,  as  a  ittrtxid  which  tequiica 
a  perfonal  acknowledgement. 

•[347] 

3.  In  debty  if  a  man  is  condemned,  the  attorney  of  the  plaintiff 
tannot  confcfs  the  gree  [fati$fa£tion]  of  his  majier  afier  the  year ;.  for 
after  the  year  his  warrant  is  expired  as  to  confeffine  gree  [fa:is£ac-« 
t^on,]  and  he  ough'  to  have,  a  new  warrant,  fir.  oatisfadtion^  pi. 
39  H,  6.  49* 

s 

fc)     The  Force  ^nd  ^fleifi  of  a  Confeffion,  and  ; 
where  it  is  contrary  to  a  Verdift. 

'mfp!?48*  ^-  TRefpafs  done  anno  1 7  The  defendant  pleaded  a  releafe  of  all 
cite-' s.C.  ^    anions  anno  the  16  and  to  any  trejpafs  aftir^  not  guilty; 

accofdingly,  the  plaintifffaidy  that  the  releafe  was  by  durejs  and  ill  ;  for  by  this  he 
touidbV^  rfl«/##  that  it  was  done  anno  the  16  and  fo  his  adion  falfe,  and 
co^ntra  if  it  fo  of  his  confcffion  it  Jhall  abate.    Br.  Trefpafs,  pi.  243.  cites  22 

had  come      Afil  86. 
by  rtr6i€t  J  ' 

ftote  the  dheility. 

2.  In  aj/ife  the^  tenant  pleaded  in  lar^  andconfeffed  an  oufter  ;  the 

plaintiff  made  title^  and  found  for  him^  and  that  he  was  neither 

feifed  or  diffeifed^  and  yet  the   plaintiff  recovered.     The  reafon 

feems  to  be,  ia  as  much  as  the  defendant  haS  confeflcd  an  oufter, 

which  proves  that  they  were  feifed  and  diffeifed,  when  the  title  is 

found  for  them;    For  confeffion  is  ftronger  Aan  verdidL    Br. 

Confcffion,  pi.  49.  cites  44  Aff  6. 

Br.Verdk-t,      j.  In  dcbt  it  was  agreed,  that  if  ^  man  makes  an  obligation^  anrf 

s!^c!^Br.   '^^''^'"  '^  ^^.^  deed  to  a  third  perfony  to  the  intent  that  when  the 

Non  e?l  fac-  obllgee  has  delivered  to  him  an  indenture^  icc.  then  to  deliver  it  to  the 

tunn,  J.1. 4.  ohli^ee^  and  the  ohUgee  gets  it  before  the  indenture  delivered^  and  fo 

l-Tcnk.^'    non  tX\  fadum,  and  upon  the  iflue  thereof  it  is  found  that  it  is  not 

f  i.  pt"  99.  hiS'  deedf  ,yet  the  plaintiff  fliaU  recover^  becaufe  he  has  confelftd  in 

..rss.c.  '  pleading 


€<)nfeflteti;  ^347 

pleading  that  it  is  his  deed  ;  for  he  has  confefied  ielivery  as  a  deed. 
JBr.  Confeffion,  pl^  38.  cites  9  H.  6.  37.  ^     .  .^^ 

4*  Biit  etherwijek  is  zsi fhehzAfa{%fhMt  hi  %add^ 
'■  mn  ifcroU  vton  e$n£tiou  as  above,.  ^^  after  tbh  ptrformci^  U  deliver 
it  to  the  obugti  as  bis  deed\  note  the  diverfity ;  confeilion  and  Ter- 
di&)  and  the  one  contrary  to  the  other  ;  the  confeffion  fhall  bind, 
and  the  verdift  (hall  be  Void.    Ibid. 

5.  Where  a  man  brings  a  joint  off  ion  ^  and  in  pleading  by  rcpli-  ^'  ^^^» 
•cation  or  otherwife^  afier  fiviral bars  fleadedy  he  confeffes  that  At^Stct^Vil. 

a&ion  is  feveraL,  the  writ  mail  abate;  quaei-e,  where  luch.niatter  6.17.5.  L«^ 
*is  found  oy  verdiA,  there  the  plaintifF  fliall  ^recover,  and.  fhalL  ie 
amerced  alfo ;  and  fo  fee  that  confeffion  is  ftronger  than  verdi^. 
Br.  Confeffion,  p\.  22.  cites  36  H.  6.  30*  ^ .  -  *; 

6.  Where  it  is  confejfid  upon  examination  of  the  Jberif^s  that  he 
has  returned  a  man  outUnvea  contrary  to'  a  fuperfedeas^  and  has  re^ 
turned  the  copies  of  the  exigents^  and  not  the  writs  themftlves^  th^le 

•he  (hall  be  amerced,  and  there  needs  no  indldiment  thereof  againfl: 

^the  (heriff  to  bring  him  to  anftver,  and  this  by  reafon  of  his  can-  r  ^jA  1 

feffion;  quodnota.    Br.  Confeffion,  pi.  32.  cites5£.f.  5.  per 

Markham  and  other  juftices.  ^ 

7«  Confeffio  iada  in  judicio  omne  probatioTu  ptajor  ejfi. '  Jenk.     **;^  ^  ! 

102.  pl«99.  V        ■ '  "  ' 

8*  At  common  law^  where  the  defendant  or  tenant  confcfied  ihe     ^  ^'  ,\ 
:8Aion,   he  might  have  a  writ  of  error  notwithjianding  y  for  the 
^record  confifts  of  feveral  things.     Upon  an  indicimeat  of  felony, 

and  a  confeffion  upon  it,  a  writ  of  error  lies  if  the  error  be  apparenC; 
.but  the  error  ougiit  to  be  allowed  by  'the  court  before  the' writ  of 
*  error  be  allowed. .  Jenk.  134.  pi.  ^J-* 


#^4. 


.        ^"      '       -^t^ 


Cc  3 


(D)  Judg. 


.^D>  Jw^gneot.   Xa  wliat  Ca&s  Jdlggicia  OiaU  be 
^iven  upon  die  Ccmfeffion  i  and  at  ivifaac  Time. 

^.TNaffiTeitwasiaidferlaw,  Aat  if  Miimgitiif^Jidm  pkfd- 

^  imgy  lod  die  vmn££i  fmul  tmkrmj^  mtmifmefHt  fluiH  be 

UpOA  the  coofeffiofi,  te:.   J&.  CmMBdis  F- ^(S  ^tts  ^9  AC  17- 

ta/um  in  afyi  im  f$mi  •f  tb§  mjgifi^  mr  in  smkhfr  0fai0n  ^  fmeml 
.^fiu  is  MOh  fi  tlf^  tki  Hktr  m^rtfer  is  €^p$4frifhm  thtMBM£ng^ 
fr  is  mi  entendy  there  die  coofeffion  is  wiavikI^  9ttd  the  ¥crac|  only 
flail  take  efta.    IbU. 

3*  In  affife  the  i!m0fl^^!i^M  m  A4r  ^  «^ 
fUn$^  madt  tidt^  tuhtb  wh  was  fhrnd^  4md  Am  the  jinimtif 
iomnatJafUf  yet  the  phintiiF  raooverad  bv  teilfba  of  the  aweffi^ 
r-  4itf  die  ou&r  beftNPe^  m  be  cannot  be  QuA^ 

iag  fbe  consfiuKe  fkaSk  tdike  ci{eft  tfaoogh  die  contrary  be  SoatA  by 

verdid.    Br.  Cocifeffioiv  pK  27.  cites  aS  ASf  34* 

9r.  fti»         4.  Mfhere  tc  is  cmmti  Jy  impUcatism  im  fUnHsigt  ttat  the  di* 

1^^^»f'  fendant  in  trtfpa/s  vi  &  armis  is  a  Urdy  diere,  though  dwddendaat 

jr^     -jdeads to  iffiie,  and  die  verdia  paOes /or  the  plaiati^  helbaBnot 

recover,  becaufe  it  appears  by  the  pjeadiog tli«t  tbeeAiM  docs  not 

lie  vi  &  atmis  agaifift  the  lord.    Br.  dmktbm^  fk  I4.  dies  10 

£.4.  7. 

^  5*  Intrmcipt  quod  reddat  agmn^  fimr^  thrm  m^egidih$  a&i&B^ 

0nd  the  fourth  faidy  that  hg  held  innify  with  th^  live,  ai/fm  h^c  ite 

the  third  any  tning  had ;  judgment  (haD  not  be' given  upon  the  con- 

fdSxM  till  the  ifliie  be  tried ;  for  this  goes  to  the  whole  writ  s  quod 

nota.    Br.  Confeffion,  pi.  i.  cites  27  H.  8.  30. 

9ieMttf 96^     6.  In  affault  and  battery  the  defendant  tkadtd  not  isahjy  which 

Chabtook  ^i^s  entered,  and  now  he  would  confcB  the  aftion,  which  tho 

6' c!i^t    plaintiiFwas  unwilling  to  accept,  becaufe  die  defendant  bad  ibme 

thepiaintur  influence  over  the  uerifF  before  whom  the  inquiry  of  damages 

^enW4  to     (houid  be.    The  prothonotaries  all  fiud,  they  had  never  known  a 

.^J2^^  confeffion  td\ikA  if  offered  before  the  niJipriusfiaUdi  but  however, 

ke  hMfmg    the  court  in  their  diicretioii  refufed  it,  as  weil  becaufe  the  woundr 

taken  oat    ing  W2S  ^rievous  as  to  avoid  error.    Hob.  220*  pK  292.  Palch.  16 

^Vt^^h^'  CWcbrooke  V.  Livclay. 

thofe  erztMS 

wbkH  lud  cfcapeJ  in  the  procced:r.g«  by  that  confefliQii»  were  not  Mden  is  they  aic  after  triaL  TIn 
natter  was  much  controverted  by  the  court,  and  they  were  of  feveral  opinionty  but  becaule  the  plain-^ 
tiff  always  prays  for  the  confeffion,  it  frems  he  might  refufe  it ;  ao<i  afterwards  it  waa  mdjudg^d  tkse 
f  ^  ^mld  mt  ht  rtee'wtdt  it  aff  earing  to  the  court  fo  Ar  #ii/f  «  prsaittf  Itffin  tbt phtMtijf^i  dmaFe$» 
.J^2)0y  3].  Lircfay  r.  CUlsbnok»^.C.  ruledaccoidingly.  '  ^ 

7.  In  debt  fir  an  e/cafe  of  one  in  >execution,  the  defendant  plead* 
ed  nil  debet,  and  after  iffue  joined  thereupon,  the  defendant  offered 
r  349  J  to  confefs  the  action  with  reli^a  verificatiene^  and  upon  motion  the 
court  refdved  that  he  cannot  do  it  without  the  confent  of  the 
plainti/F,  becaufe  manv  defedb  are  aided  by  a  verdid«  2  Jo.  ic6« 
•Trin.  33  Car.  a.  B.  R.    Cooling  (die  marflul's)  cafe. 

8*  Tr^fi 


f.  Trefpa/s  fir  uiking  his  tattU  in  A.  i^kniMXiijti/Hfiei  a  taiing 
in  B.  ty  pr^cift  with  an  impoJ/iHe  itjle  virtute  cujus  hie  took  them 
a&(f  tra?edi9d  tbe  tddtig  in  A.  Upon  this  travede  iffiie  was  ioineiL 
and  found  for  the  plaintiiF,  and  damages  afiefled.  It  was  oojtnedy 
in  arreft  of  judgment,  thai  this  ijjue  was  immaterial  5  fir  it  is  all 
cne  where  the  £findanttook  tbemjina  he  t09k  them  without  warranty 
tKe  proceft  ^w^  void,  quod  fuit  conceflum*  It  was  moved' then 
fdr  a  r^'pleader,  and  per  Holt  Ch.  J.  a  rt-plegder  cannot  be  where 
there  is  a  ttefpajfs  cmfijfeely  and  the  verdi^l  was  &t  afide,  and  a  writ 
of  inquiry*  becaufe  the  iflue  being  immaterial,  the  jury  bad  no 
power  to  inquite  of  damages^  and  judgmj:nt  was  entered  for  the 
plaintiiPon  the  coafiiffiorK  and  not  upon  the  verdi6^«  i  Saik.  173. 
pL  i.Trin*  8  W.  2«  B,  R.  Jones  v.  Bodinham* 

).  Judgment  was  confe&d  in eje^meni^ afternot guilty pleadeeU 

•  Rayhi.  Jlcp.  345.  Trin.  ip  W .  3»    Anon. 

xo.  Where  the  defendant //<tf^i  an  ill  pUa^  but  the  mattery  if 
lUfell  pleiadeiy  migffi  have  amounted  to  a  good  bar  or  jtj/li^catian^ 
jftdgm(nt  can  never  be  given  againft  the  defendant  as  by  confeffion ; 
hft  where  the  matter,  though  ttever  fo  wiU  pkadedy  could  Jigmfy 
nothings  judgment  in^y  in  iiich  cafe  be  givein  as  by  confeffion  \ 
as  if  in  cafe  for  calline  him  thief  the  defendant  fhouid  juftify,  for 
that  he  received  f  thief«  Per  Hdt  Ch.  J.  1  Salk«  1 7 3.  pi.  2.  Trin* 
%  Ann*  B.  R.    Btapie  v.  Haydon. 

li.'  4^».  cap^  17.  /.  %.    All  the  ftatute  of  jfofiils  Jhajl  he' 
extended  t^judgtnmt  entrea  upon  confijfiony  nihil  dicsty  or  nonfine 
infirmatusi  in  any  court  of  record  \  and  no  Juch  judgment  Jhatl  he- 
tenurfed^  nor  any  judgment- upon  any  writ  tj  inquiry  of  damages  exe^ 
cuiea  thereon  be  Jlayed  or  reverfed  fir  any  thing  which  would  hav$ 
been  aided  by  theftaiutes  of  jeofails  in  cafe  a  verdiil  had  been  given  - 
in  the  a^iouy  fo  as  there  be  an  original  writ  or  billy  and  warrasiti  of 
gUorneydHfyflcd^ 


a 


C  c  ♦.  (E)  Of 


^  349  €in^fSBbKti 

(E)   Of  one,  in  what  Cafes  it  fliall  bind  another^ 

SucceiTorf  &c. 

I.  TN  error,  Shard  faid  that  he  faw  in  the  eyre  orNorthamptDO^ 
•■•  that  an  Mot  confiff'ed  a  deed^  and  by  this  bis  lucctjfor  was 
charged  for  ever.     Br.  Confeffion,  pi.  29.  cites  34  A&  7. 

2.  And  per  Wich.  if  an  abbot  or  prior  be  brought  into  court  by 

procefs  of  law  in  tracitc  quod  redJat^  and  be  comes  and  confejjes  the 

a^ionj  this  Jhall  bind  the  Juccejfor^  not  by  rcafon  of  the  confejion  onlj^ 

but  bectiufe  hey  b)  this^  ts  to  execute  the  demand  of  the  ad ion^  andmc 

Juccejfor  may  have  writ  of  right.    Ibid.  . 

jfam  aih^t     •  j.  Contra  of  fuch  confeffion  in  writ  of  annuity ;  for  this  goes  to 

'W"#/  '*'  the  perfon,  and  there  does  not  lie  writ  of  right,  and  therefore  dierc 

t^h'cfMH'  the  confeffion  fhall  not  bind  the  fucceflbr.     But  as  to  this  point 

nuityt  his    fhej  Were  in  doubts  and  fo  as  to  this  they  adjourned*  Br.  Confeffion, 

•SSrS^     pi.  29- "tes  34  Affi  7. 

IxHind  for 

ever }  qtod  aota ;  and  n9jalffytngfi^Uftrvt\  per  Car.  Br.  Confeflioit^  pt«  a«  cites  9  H.  6«  S,  3. 

r  250  ]      4*  ^9  it  is  of  warranty  cosftffed  upon  voucher^  where  an  abbot 

comes  by  procefs^  and  if  he  there  confefles  the  deed  to  be  the  deed  of 

the  warranty  of  the  abbot  or  convent,  which  is  not  £>,  yet  the 

•  fucceffion  is  bound  by  this  confeffion.    Br.  Confeffion,  pi.  29.  cites 

34  Affi  7. 

5»  But  confeffion  of  the  baron^  or  of  the  tenant  in^tailj  (hall  not 
bind  the  feme,  or  iffuc  in  tail ;  For  per  Finch,  the  iffuc  is  in  a  man- 
ner purchafor,  and  they  were  adjourn'd  in  ^otr^/ of  the  cafe^/^^ 
annuity.  Ibid. 
Br.  "Error,  6.  The  confeffion  of  an  abbot^  who  comes  and  confeffesbefori 
^^]p'^^  thejujlicesy  without  original  pending^  and  without  day  in  court^  and 
procels  of  the  law  ftiall  not  bind  the  fucceflbr ;  contfa  where  he 
comes  by  procefs  and  confefles.    Br.  Confeffion,  pi.  30.  cites  37 

Afl'.  17. ' 

7.  Dower  againji  threcy  the  one  difclainCd  in  the  tenancy^  and 
encther  was  ready  to  render  dower^  and  the  third  made  default  and 
the  render  was  not  accepted  hecaufe  the  one  made  default  j  for  it  may 
be  that  he  may  come  and  take  the  entire  tenancy,  by  which  grand 
cape  was  awarded  againft  him  who  made  default.  Br.  Confeffion, 
pi,  ID.  cites  2  H.  4.  14. 

8.  If  debt  be  \iXO\x^\\t  againji  two  as  executors^  where  the  one  is  not 
executory  nor  ever  admini/lredy  and  the  executor  makes  default^  and 
the  other  conftjfcs  the  adiony  the  executor  has  no  remedy  but  a^ion 
of  deceit  againft  him  who  confefied  ;  for  he  is  party  to  the  judg- 
Tncnt  5  per  Littleton.     Br.  Confeffion,  pi.  43.  cites  9  E.  4. 13. 

9.  In  replevin  it  was  agreed,  that  iH  an  abbot  confejfes  action, 
x\efucceJfor  (hall  be  bound,  uni  Jhall  not  faljify.  Br.  Confeffi^^, 
pi.  53.  cites  loE.  4.  2. 

10.  If  a  qvare  impedit  were  brought  again/l  a  common  patron  and 
his  clerky  and  the  patron  fet  forth  his  title  to  the  advowfoii,  and  con- 

fejfed  no  plenarty  of  this  prefentaiion,  and  the  clerk  on  the  other  fide 

would 


would  pliad  that  hi  [was]  induHedy  tec,  which  werefalfe^  yet  no 
doubt  tbe  patron  (houlcl  nave  a  writ  to  die  bUbop^  for  tbe  falfe 
plea  of  another  ihall  not  conclude  him,  the  rather  becaufe  the  pa- 
tron could  not  properly  contradkEl  his  co-defendant's  plea  in  mat 
F>inr.  Per  Cur.  Hob.  193.  pi.  245!  in  cafe  of  Wincbcomb  v» 
uUeftpoe. 
■     * 

(F)     As  to  one^  in.  what  Cafes  it  fhall  aid  another. 


$bi  plaintiff.    Br.  Confeffion,  pi.  52.  cites  5  £.  4. 7. 


(G)   By  what  Perfons.   Baron  and  Feme,  &C.; 


Qiuere  upon  confeffion  i  note  the  diverfity,    fir.  Confeffiofi)  pL  5« 
cites.44E.  3. 12*  ,  ,      [  35^  1 

2.  Confeffion  of  baron  andftmi  covert  "^m^taktudf  a  dadwitb^  Br.  Ctaid 
cut  impeachment  of  wajte,    Br.  Confeffion,  pi.  59.  cites  45  E.  3.  ^."*^.*c. 

II«  cites  S.C. 

3.  If  the  defendant  prayt  aid^  and  the  frayant  "[preneil  comet 
and  offers  to  jotn^  the  defendant  cannot  waive  the  aidf  and  plead 
alone ;-  but  be  may  confefi  the  a/fion  in  fpi^t  of  tbe  prayee*  Br. 
Confeffion,  pi.  57.  cites  4  £•  4. 28, 29.  per  Danoy. 

4«  If  pnecepe  quod  reddat  be  brought  againji  baron  and  feme  by 
the  kingy  it  fhall  be  intended  that  they  are  feifed  in  jure  uxoris, 
and  there,  if  the  baron  confefles  the  adUon,  tl)e  feme  batf  no 
remedy  \  per  Catefby  quod  Marlcam  J.  conceffit^  Br.  Confeffion, 
pi.  33.  cites  7  E.  4. 17. 

.  5.  But  where  tenant  for  life  is  impleaded  or  makes  default^  and 
the  baron  is  feifed  in  jure  uxorisj  who  has  the  reverfioft^  there  he 
ihall  not  be  permitted  to  confefs  the  a£lion ;  for  recnpt  is  to  defend 
the  righty  and  not  to  confefs^  &c.     Ibid. 

6.  If  an  infant  conrcfles  the  adion,  die  confeffion  fliall  not  be  e^^effi^'j, 
ac<^epted,  becaufe  he  is  an  infant.    Br.  Confeffion^  pi.  36.  cites  9  pi.ee.dt«t 
£.  4.  34.    Per  Moyle  and  Dandby.  43  ^  3-  5*' 


(H)PanUhedl 


(H)    Piuifliod  or  £iTaaf«d.    How  far; 

«r  r  **  lUjl^^^  #  ^"^^  Ah^j  Mj  «wir  deed  which  it  fbrntdttgainfi  him 
wc^  ^^  ^  wrdlf^  he  fliiR  nuke  iltie and  ftjril4>e  tmprifotKd;  fo 
teaipnpL}.  if  he  pleads  a  fiiUe  deed  or  releafe^  but  if  he  twMti  iht  maitir  fe--* 
«^  S.  c.  ^^^  vmU£fy  Jo  that  judgment  is  bad  upon  hit  confypny  in  this  cafe 
•riibDnent,  ^  ^'  ^J  ^  amerced,  and  ihall  not  makAfau  or  be  imfrijinedi' 
|i.x.citet  aodiifaihatiAtuncareaaiaai^toiACoiiil^ailiiotbeasft 
^  c.         againft  a  man  as  a  verdi^  nota*    Br.  Con&fion,  pL  3.  dteft  33 

-  a*  In  tf^Jk  li^O  ««m^  i^>  liid«>w  came  the deJradaitt  and 
mllr Af  «tfi^tff/tiM  ^r  it!jf^  J^mns  pi^oi^t*  asd  sonfefid  th^ 
a^iouy  and  upon  tbi^  th»  fmhttjfrilinflaifbtd  the  dmuagn^  wodtbut. 
h  would  not  furtbir  pryetutt  writ  of  mauirv  of  the  damages,  and 
it  was  prayed  that  he  Iball  make  fine,  and  did  not.  Br.  Cmfeffibo, 
pL  4.  cites  34  H<i  6;  4^ 

* 

(I)    AdmUt^  or  infqrceda  m  v^hat  Ca&s  or 

Adk>ns. 

1.  TN  4iHttinti  the  fenani  would  horue  nnittd  the  aMion^  and  die 
'^  court  would  not  receive  it  without  taking  ^e  jury  for  the 
advoHtago  of  iho  kingly  and  alfi)  kind  13  not  in  demand  oy  this  writ« 
Br.  Cehii^Kofl,  pt  23.  cites  6  Afl*.  ^ft. 

2*  Jnd  it  was  fald,  that  in  Mortdanceftor  render  has  been  accepted^ 
fttAt  r^U  no^  untefs  th^  tenant  acinowUdged  the  points  oftb^  writ^ 
ibid. 

•  t.  Ill  ^jjjfe  joinfenaney  was  pleaded  fir  part  and  bar  fir  the  reff^ 
ana  the  plaintiffs  beeavfe  he  would  not  be  delayed  of  the  rejly  eonfejjid 
the  jofntenancf  and  prayed  the  affife  of  the  reft^  and  had  it  quod  nota, 
and  the  writ  was  not  abated  1n  all  by  the  confeffion  of  me  plea  to 
part,  miednota.    Br.  Confeffion,  pi.  25.  cites  19  Afll  14. 

4.  A  man  recovered  damages  againft  another,   and  after  the 

plaintiff  came  and  woul4  have  eonfejfed  his  grecj  and  prayed  to  go 

quit.     Belk.  ftid,  you  have  no  day  in  courts  and  therefore  we  cannot 

r  3f2  7  ^It  ifytu  be  tbefiime  perfon  ;  and  tha-efore  the  other,  if  he  has  re- 

leafe,  mftf  hlive  ftire  facias  upon  it,  or  you  may  fue  fcire  facias  of 

the  damages,  and  then  you  will  have  day  in  court,  and  fo  be  aided 

by  rfie  day  in  court.    Br.  Confeffion,  ph  9.  cites  51)  E.  3.  i8. 

Vf*  J^vrtf        S*  ^^  appeal  ^^t  defendant  was  conviifed^  and  afterwards  pleaded 

|Kai,chM  pardok  of  the  king,  and  Ac  plaintiff' czme  in  perfon  and  confiffedthat 

^\  ^*         he  would  fue  no  further^  by  which  the  charter  was  allowed  without 

day  in  court  bv  pi-ocefs  or  othcrwifc  given  to  the  tlaintiffto  come  and 

confefs  I  quoo  mirum  !  that  icire  facias  bad  not  been  awarded.    Br. 

Confeffion,  pi.  12.  cites  11  H.  4.  x6. 

6.  The  defendant  was  outlawed  and  taken  by  cap.  utlag,  in  acm 
fount  and  pleaded  mifnomer^  the  plaintiff  was  not  fuffered  to  confefs  it 
by  re;ifon  of  the  advantage  which  the  king  (hall  have  by  the  outlawry, 
ItTt  CiW^$<^\  {4»  17.  cites  21  H^  6, 21,  aa» 

7.  In 


7«  In  hracipi  qwi  reddat  ufain/l  baron  andfimi^  if  the  lor  on 
mnlf  cfffififi  the  adion  it  may  be  admitt^,  but  if  the  feme  will 
confsfs  ihe  aftion,  her  confetti  (ball  not  be  accepted.  Bf.  C^n- 
icBioru  pU  II*  ekes  J5  £•  4.  28.  (fer  Brian. 

8.  &  tiuouni  as  receiver  by  the  hands  of  the  plaintiA^  himlel^ 
and  of  others.  The  drfendant  pleaded  never  his  receiver,  &c.  and 
ifftniH  meth  Mt^  hw^  and  as  ih>  the  refidtie  he  plee4^  to  the 
cei|ntr)%  aod  at  the  Jay  given  he  tooufdhave^^fijU^h^  o^mfor 
fttrt  end  made  tie  W  far  the  refidue.  The  queftktfi  Wa(^y  if^^fa^ 
eottM  4fy  it  ^ttHmt  ^  plaintsfrs  aflent^  and  the  court  doubted 
much,  but  at  lengdi  all  held,  pneter  Harper,  that  the  confefidi 
^Duld  not  be  allovi^^  D«  265.  pi.  t •  Micb«  9  &  id  £11^.  Anon. 
•  9»  When  an  aA'mi  ts  brou^ty^  a  M»g  sertain  as  d*^hi^  tie. 
tliere  the  defendant  nwy  eenfefi  tht  a^ion  nmthout  the  plaimtijpe 
e$nfent ;  but  ethenvife  if  it  he  fir  a  thim^mcertain,  as  tri^ap  ^ 
tatierfi  per  WarliuftQii  J^  Nof.  31*  raAh.  16  }mu  C.  }L  in 
cafe  of  Livefly  v.  Olaibrocfc. 

iO#  If  ia  an  ef€&iene  fifma  die  ftaMf  witt  net  indtmiify  the 
tenant^  the  court  will  fuller  him  to  contcfe  fjhe  a£tioii^  otherwift 
•not;    L.  F.  ^  tit*  ConfeAon  cites  11  Hov,  1650.  B.  S. 

1 1»  In,  eje^ent^  tbt  demiji  by  the  ieflbr  pf  thf  piatiuiff  to  Ae 
.  plaintiff  fixof/M^^  h  the  zjtb  of  Jprii  1697,  ^^^^  ^^  t*^^  ^>^ 
^Mr»  «^  the  time  ef  the  triah^  But  the  //ntfA^  had  entered  inia  the 
40mnum  rule  to  confifi  Uaje^  entry  and  oufier*  An^  the  court  com- 
pelled the  defendant  to  confefe  the  leafe,  entry  and  oufter ;  other* 
'frife  the  plaintiff  would  have  been  nonfuit,  and  then  he  wo^td  have 
bad  judgment  againft  the  cafual  ejefiori  although  It  was  o^j^d, 
that  the  plainttfFcouId  ,not  have  judgment  though  the  verdl<^  were 
fpund  for  him:  Ruled  by  the  court  <^  B.  R«  upoi  a  trhl  at  Bar* 
tA.  Raym,  Rep.  i%%^  729.  Midi.  8  Wil^  J-  Q.  RtAxion. 


^i^ 


(K)  Wrif 


35^  t  'ConfitfliQin^ 

(K)   Writ  abated  by  Confeflion  or  Surmiie:     In 
what  Cafes  and  where  in  Part  or  in  AlU 

!•  TN  mi  in  viia^  the  dimandcni  acinowlidgid  th^t  thi  UfmiH  entrid 

^  into  parcel  by  anathiTy  and  n$t  bj  him  by  whim  his  £ntry  isfuf^ 

pojei  bytbe  writy  and  yet  the  writ  was  adjudg^  good  for  the  reft. 

TheKDig.  aiQ*  lib.  i6.  cap.  4.  i*.  i.  cites  Micb«  19  £.  2*  Brief. 

841. 

2.  In  replevin  de  aperitsfins,  captiiy  if\t  appears  to  the  court  hj 
the  cmfeffton  of  the  plaintiff  that  the  defendant  has  taken  only  one  ox^ 

[  353  ]  ^  ^^  ^"^  ^'  ^^^^^  >  P^'*  Herlc.  TheL  Dig.  219..  lib.  i6.  cap. 
4.  S.  3.  cites  Pafch.  7  K.  3.  314, 

3.  ta  aj/ife  of  rent  of  loL  the  defendant  pleaded -releafe  of  3/. 
thereof y  an4  the  plaintiff  confejjed  ity  and  yet  the.'wfaole  |^aint  was 
Aot  abated,  for  it  ieem$  to  be  in  bar  of  this  part.  Br.,  Confeifioa, 
pi.  45*  cites  8  AfT  37. 

AtAtv/%  4.  In  writ  againjfl  Jo,  Curfon  and  one  J-  S*  Jo*  .madi  difauH^ 
fe^I  nl^  *^*  J'  ^'  *^^^  '*^  ''^'"'^  tenancy  and  vouched  this  fame  Jo.  Gurjon 
in  thit  piei»  to  Warranty y  and  the  demandani  tounter^pUaded  it  by  Uie  ftatute, 
that  he  had  &:c.  and  was  received  thereto  without  abating  his  writ,  inafmuch 
Sr*Kf2/'  *'  **^  ^"^  *"'  exprefsly .  acknowledged  that  Jo.  Curfon  \vas  not  tenofUt 
(etwje  the  the  day  of  the  writ  purchafed^  notwtthftanding  that  he  had  by  his 
fiaintifboil writ  fuppoTed  To.  to  be  tenant.  TheKDig.  219.  lib.  i6«  cap^  4. 
tt!Z!     ^  4-  cites  HiU.  8  E.  3.  376. 


in 
the  writ  bed  9^  dijeifid  blm»    Ibid.    And  fayi  fee  i  x  Aif.  9.  agreeing. 

5.  In  trefpafs  of  tries  cut  and  carried  away'  vi  U  armisy  the 

Aeftnizjit  ju/ltjicdfor  e/lovers  to  take  at  his  wilL^  &c.   To  which  the 

plaintiff  fatd  that  the  defendant  had  reafonable  eflovers  to  take  there 

by  view  and  livery  of  the  bailiff  ice*    Upon  which  the  defendant 

demanded  judgment  of  the  writ  with  vi  et  armis,  inafmuch  as  the 

plaintiff  has  confefled  that  the  defendant  has  right  to  take  the  trees 

&c.    Sed  non  allocatur  becaufe  they  were  not  agreed  upon  the 

manner  of  the  taking.    Thel.  Dig.  219.  Lib.  16.  cap.  4.  L  5. 

cites  Mich.  8  £.  3.  422.  and  fays,  See  5  £•  3.  235* 

ThelDlg.       6.  In  ajlifey  the  diffeifor'tleads  releafe  of  the  plaintiff  of  all  the 

919.  lib.  16.  right  J  and  of  all  anions  real  and  perfonaly  and  the  plaintif  ^coMfeffes 

ci^^  c^*  f/,  the  affife  (hall  abate  againft  all.    Br.  ConfefTion,  pL  44.  cites 

II  AflT.  9.  ' 

7.  So  if  he  confeffes  that  any  named  in  the  'writ  is  not  a  diffeifir^ 
or  that  any  of  them  was  at  another  time  acquitted.  Ibid. 
fksh.Brief,  8.  In/^r/Tf^ifff  the  tenant  would  have  confeffid  parcel  to  hegiven^ 
?'r^*ihL"*  ^^'^  ^^  demandant  would  have  confeffed  that  parcel  was  not  given  i 
court  were  ^7  which  judgment  was  given,  firft  that  the  demandant  {hould  re^ 
of  opinion,  cover  the  parcel  confeffcdy  occ.  and  afterwards  he  confcfTed  that  the 
that  if  the  other  was  not  given,  &c.  for  otherwife  all  the  writ  had  abated. 
i^iT wn!  Thel.  Dig.  221.  lib,  16.  cap.  4.  f.  30,  cites  Pafch.  14  E.  3.  Br. 

Mit  of  hit    .... 

^ .  demaod 
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4emgnA  «»  nbt  pwfl,  411  Uie  writ  Ihould  abate;  but  it  bcsng  mored,  that  the  parcel  vat  Vfreed^ 
kad  QoaCenXied  that  judgmeat  might  be  gjven  as  above,  i%  was  adjudged  accordingly^ 

9.  But  PaTch.  41  E.  3*  IQ.  the  demandant  confeffed  an  exception 
taken  to  the  writ  for  parcel^  and  yet  it  ftood  for  the  reft«  TbeL 
Dig*  221*  lib.  x6«  cap.  4.  £  31 


and  J9  A£  14.  21  AJT.  2i.  and  22  Aff.  6.  and  that /S  is  the  law  h^]!»fiV% 
in  fcire  facias.  Hill.  7  R.  2.  Jointenancy  8.  Cfti' 

f^fefftd  It.  ami  demurr*d^  and  yet  the  writ  was  abated,  notwithAandlng  that  it  wu  pending  the  writ^ 
Brooke  fiiyiy  it  fcems  that  it  is  not  law.    Br.  Confiffloii»  PK46.  citee  18  A£U  6. 

I 

II.  Pracipe  quod  reddat  againji  two^  the  one  iifclaimedy  and  the 
9ther  took  the  entire  tenancy  and  vouched  him  who  difdaimedy  and  the 
demandant  confefTed  that  be  who  difclaimed  bad  nothing  and  counter* 
pleaded  the  voucherj  and  by  his  confeffion  the  writ  was  abated  by 
award.  •  Br.  Confeflions,  pi.  40.  cites  21  E.  3.  33. 

12*  It  is  (aid,  that  in  trejpafi  fuppofed  to  he  done  at  a  certain  year 
and  day^  if  the  plaintiff  afterwards  in  pleading  confejfes  the  trefpafs 
to  be  don$  at  another  year  and  dayy  his  writ  fhau  abate.  TiieL 
Dig.  220.  lib.  16.  cap.  4.  f.  8.  cites  22  AC  86. 

13.  Where  the  writ  is  of  tenements  in  divers  vilify  if  the  Je^  r  7^4  i 
•  mandant  confeffes  that  none  of  the  tenements  is  in  me  of  the  villsj  the  *•  ^ 

writ  ihall  abate.  Thel.  l5ig.  220.  lib.  i6.  cap.  4.  f.  lo*  cites 
Pafch.  25  £43.  41.  but  &ys  the  contraiy  is  held  Pa&h.  29  E« 
2.  39.  '  . 

14.  In  trefpafs  of  a  cloje  irokefij  and  of  oxin  taken  vi  &r  armis  li 
contra  pacemyriitA^ftR&xitjuJiified  by  commij/ion  of  the  king  out  of 
the  Exchequer  for  a  tax  granted  to  the  king,  &c.  And  the  plain^^' 
tiff f aid  that  tie  place  woere^  ^c.  is  parcel  of  bis  parfonage^  and  Jk 
within  fanStuary^  (ffr.  But  bccaufe  the  plaintiff  had  confefled  that 
the  defendant  came  by  warrant  of  the  king,  the  writ  with  vi  &  ar- 
mis was  abated  s  for  he  ought  to  (lie  by  replevin.  <  Thel.  Dig.  220^ 
lib.  16.  cap.  4*  f.  iz.  cites  Mich.  26  £.  3.  70.  &  27  A£  66.  ic 
Mich.  28  E.  ^.  97.  '  , 

15.  In  ajji/e  it  wa?  pleaded  that  the  plaintiff  bimfelf  was Jeifedyicc^  •  Br.Diflci- 
And  the  plaintiff  maintained  bis  writ  bythefouventdi/trefstfthe^!^*^^^^* 
tenant  in  claiming  feigniory^  &c.  to  which  the  tenant  [aid  -that  the  ^^-^[^^ 
land  was  held  of  bim  by  fealty  and  divers  other  ferviceSy  fie.  and  that  dioetfin,  but 
he  dijtrained for  the  fealty  arrear^  &c.    And  Ae  plaintiff faid  that  where  the 
the  land  was  not  bold  ofbim^  &c.    Upon  which  confeffion  of  the  ^^jf^f  ^7or 
plaintiff  it  was  held  that  the  plaintiff  had  abatsd  his  own  writ,  be-  ifaftran^ 
caufe  ai&fe  does  not  lie  for  fouvent  diftrcfs,  *  but  [where  the]  lord  diHralnsythe 
Idiftrains].    Thel.  Dig.  220.  lib.  16.  cap.  4,  f.  9,  cites  27  Aff.  "^^l^f 
51.  Quaere,  cous,utvl- 

'  detur,  as 
Brooke  /ays,  and  adds  a  qgcre;  fot  that  the  pUinliff  dared  not  demur.  Br.  DiftxtfSy  pi.  33. 

elc:s  S«C.  accurdiflgly. 

j6.  In 


t6.  f n  writ  broueht  agaif^  J9.  Hamtfmi^Ctmtrkk^f  on^ 
y9.  Hammond  rfQtmhriigi  came^  but  the  plaintiff faid  chat  fie,  trtitf 
appeared^  is  not  the  lime  perfcm  whom  ht  fu^  Jce.  and  l^  £# 
pud  againft  mi  Jo.  Hammmid  rf  S$uth-*Camiridlgey  by  whkB  Ch^ 
writ  was  abated.  Their  Dig.  22a  lib,  x6.  cap«  4;  U  IjJ  ekes  HilL 
39  E.  3. 6. 

17.  Tirefpafs  fir  a  hwf$  ta1tin\  iStiit  i^ftnAant jn/Hfkd a ifiti^ 

fir  ajmrcimentfor  difaub  in  awrt  haran^  &c.  and  ^t  ptaintm  faid 

that  tbi  fating  was  in  the  Inghflreet^   kc.  upon  vn&dx  it  waft 

held  that  the  Writ  ihould  abate,  beeauTe  ht  ought  (o  have  a  fyxxA 

writ.    Thd.  I>jg.  220.  Ubw  i6.  cap.  4.  f.  14.  cites  Midk  43  £. 

3.  30- 

i8.  In  tr^atk  tfgi^di  taken,  if  it  appears  by  tbi  cm^Mm  if,tbi 
plaintiff  that  tie  defendant  teok  as  lord  within  bis./eej  Jw"  2Xifftr^ 
vice<^' n9twitbftan£ng  that  no  fervid  be  enrearyj^  the  writ  fliall 
abate.  Bnt  i/4^  defendant  takes  them /%r  ether  eaufe-y  as  elaiming 
preperty^  (Jc.  which  dea  not  arifefrm  the  feignioryj  the  writ  (hall 
not  abate^  notwithftanding  that  the  defendant  be  lord.  Thel.  Dig* 
220.  lib.  16.  cap.  4.  r.  15.  cites  Pafch.  44  E.  3.  13, 

19.  Ittrefcousy  d)e  iefeni^nt  faid  that  the  place  where^  &c.  was 
$ut  if  the  fee  if  the  plaintiffs  and  the  plaintiff faid  that  he  wenld 
have  taken  them  within  hisfa,  and  the  defendant  refcued  them^  and 
chafed  them  ti  the  place  where^  t^c»  the  defendant  fiud  to  be  hors  de 
fon  fee,  andhefrejhlypurfued  them  tbercj  ^c.  and  the  defendant  mada 
refcous^  &c.  and  hcM  a  good  replication.  Thel.  Dig.  220.  lib.  i6. 
cap.  4.  f.  16.  cite&  Trin.  44  E .  3.  20. 

20*  In  ajffe  At\tenant  pleaded fcveral pleasy  and  tht  plaintiff an^ 
feffed  the  one  and  abridged  his  plaint  thererf^  and  Che  writ  did  not 
sibaXt  for  the  reft,  but  had  affife  fi^r  the  cofidue.    Br.  Confeffiooi 
pi.  5a  cites  45  Air.  13. 

21.  In  debt  againft  twi  exeeuterSy  die  ene  pleaded  that  ne  smptet 
adminijiredy  and  t\i^  plaintiff conftffed  it  \  yet  the  Other  was  put  to 
anfwer.  Thel.  Dig.  2 19.  Tib.  10.  cap.  4.  f.  2.  ciies  Mich.  34,  £• 
U  Brief.  856.  but  cites  Pafch.  46  E.  3.  9.  contra. 
[  355  ]  %2.hi  replevin^  ifiiitddctii^ntji^ijiist  hat  the  drfendantreciper^d 
if$fuch  a  aunty  a  certain  fum  of  money  again^  the  plaintiffs  and  the 
d^endant  as  baiUff  t»k  the  beajls  in  enecntieny  and/std  tbem^  and 
delivered  them  to  the  buyer,  and  delivered  the  money  to  him  who 
lecovcr'd  the  iame,  &c.  die  plaintiff  may  well  plead  matter  ta 
avoidance  6[  the  recovery,  notwithftanding  that  he  did  not  deny 
the  property  fuppofed  by  the  defendant  to  be  in  the  buyer  of  the 
beaits,  &c.  Thel.  Dig.  220.  lib.  16.  cap.  4.  U  17.  cites  Mich,  f 
•  H.-4.  27.  and  ays  fee  Mich.  47  E.  3. 12.  ^ 

23.  In  trefpajs  cf  bis  fervant  taken  out  of  his  fervice  vi  if  amdSf 
iixt  plaintiff  confeffed  by  his  replication,  that  the  defendant  had  inly 
procured  the  fervant  to  go  iut  of  the  fervice  if  the  plaintiff  by  whicE 
confeffion  it  wa^  held  that  the  writ  ihould  abate,  and  that  the  phin^ 
tiff  ought  to  take  writ  upon  the  ftatute  of  labourers*  TheL  D^ 
aao.  Jib.  16.  eap«  4.  C  x8.  cites  Mich.  1 1 H.  n4*  23.  but  iays  that 
feme  hdd  the  oontrarr,  and  adds  qu^re. 

24.  In  debtor  tre/pajsy  if  the  plaintiff  anfeffet  parcel  if  bii  writ 
U  hefalfoy  all  ftiall  aDate.  ThcL  Dig.  220. 1».  |6«  <9!fK.\*  t  ix^ 
(ttr^  1 X  H.  4r  56.  &  1*  H«  5. 7« 

95..  In 


15.  te^  fr^tdpf  ^imd  reddat  agaifM  tj  if  Ae  JMumdani  ddhHif^ 
iidges  that  thtmii  has  n^thm^y  all  the  writ  ihall  alNKc  TheL  Di^ 
aao.  lib.  16.  cap. 4.  f.  si. cited  HiM.  i)  H.  4«  15. 

26.  Where  the  writ  19  of  tenenunts  in  thru  viUfy  if  Ae  AiWiK 
4hnt  (0Hfiffes  that  om  it  mithir  viUnor  bandeti^^X  fhaftadbme.  Thdf 
Dig.  220.  lib.  16.  cap.  4.  f,  a2.  cites  Trin.  X  H.  5. 7. 

27«  'In  trefpa6  of  baittry  trought  within  ihi  county  tfMiiS^x^ 
it  appeared  bv  the  ^^nfMon  rf^ht  fhintiff  that  the  tnf^k  wdt  dM 
within  the  palace ^fPyhmnftir^  and  ib  but  of  the  jurfldiAion  of  th# 
fheriff  of  Middle(ex>  by  which  it  was  held  that  tte  writ  ftouid  abate* 
Thci,  Dig*  22a  lib.  i6»  cap.  4.  f.  23.  cttes  ftdA.  2  H*  6. 8. 

28.  In  diht  of  loi.  the  defenftinc,  as  to  parcel, pleaded acfuittancf  f^riuh.Bncf« 
the  plaintiffs  andcwfejjidthe  reft^  and  the  phindflfpray'd  jadgooent  of  xn^/SSSl 
that  which  is  confeiled,  and  had  it,  and  &id  nothing  to  the  acquit*  47,.  S,P* 
lance ;  for  if  he  had  confefled  the  acquittance,  all  had  diated,  Thd«  '<^<'  P^>^ 
Dig.  221.  lib.  16.  cap.  4.  C  32,  cites  Trim  3  H«.  49.  Biic£  ao.      ^itJ^f^ 

■-•Br.  CoA" 
ieOioii,  pU  37.  <itet  3  H.  6. 4I.  8*  C.  ir»  Dt^S  ^  >  ciMiS «C»  «  [TKk  caie  U  Trim 

3  H.  6.  fok  4S.  a.  b.  pU  6.  Paaiop  v.  Archer, 


there  if  the  demandant  conMjes  that  the  one  has  nothing  his  wrk  fhaH  '^'bu, mw 
abate,    Br.  Copfeflion,  pi.  1 9.  cites  8  H.  6.  i  >  "^^^'j^"^^ 

Writ  is  f  00^9 
per  Jeonry  ;  fi>  note  a  diverfity  between  cenieffion  an^nicnt  Miit.  Br.  CooftflSoo^  pl«  19*  cites  S 
Il.«.  13. 

.30.  In  ajfsfgj  if  he  confejfes  all  to  be  in  one  of  the  vills  the  writ  (ball 
abate.  Thel.  Dig.  220.  lib.  16.  cap.  4.  f.  22.  cites  8  H.  6. 13. 

31.  It  was  faid  bv  June,  that  writfalfe  in  partjhall  not  abate  hf 
the  nient^dedire  if  the  demandant^  as  it  mould  do  by  his  confeffion*- 
TbeLDig.  a20.  lib.  i6.  cap.  4.  f.  24.  cites  Mich.  8  H.  6. 13. 

32.  If  the  demandant  confejfes  mn-tenure  of  parcel  pleaded  by  the 
tenant  the  wrk  fhali  abate  for  alU  Thel.  Dig.  220«  hb.  i6«  cap.  4. 
C  25.  cites  Pafch.  18  H.  6.  5. 

33.  And  fo  in  writ  againji  twoy  if  the  one  accepts  the  entire  f/« 
nancy^  and  the  other  fays  that  he  has  nothings  the  demandant  mzf 
anfwer  to  the  bar  of  the  tenant  without  laying  any  thing  to  the 
other  i  but  if  he  confejfes  that  the  other  has  nothing  all  ihall  abate. 

Thel.  Dig.  220.  lib.  16.  cap.  4.  f.  25.  cites  18  H.  6>  7«  and  17  H.  f  xA  1 
6.  i8,  and  Mich.  5  E.  4, 126.  '  ^/       I  ^^  1 

34.  IVaJle  in  a  houfe^  and  breaking  of  a  wall  or  paUy  what  it  ap^ 
pears  that  wafte  does  not  tie  for  the  waU  or  pale  unlefs  it  was  cover^dy 
the  writ  (hall  not  abate  in  all,  as  if  the  party  had  cenfejfed  that  his  writ 
bad  net  lain  in  part  \  for  other  wife  it  is  where  it  comes  \syfurmije  or 
writ  or  declaratieni  and  fo  fee  a  diverfity  between  a  confeluon  of  the 
(Aaiutiff,  and  where  the  thing  comes  of  the  Curmik  of  the  plaintiff 
an  his  wtit  or  declaration.   Br.  ConfeQon,  pL  18.  cites  22  H..  6. 24« 

35.  In  trejj>afs  of  a  cbfe  broken  againft  one  who^iWA^  that  the 
pkee  whire^  Vc*  was  thi  frankten^foenl  if  an  abbot,  (tc^  and  that  he 
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nsfrrvanti  {ffr.  to  which  the  plaintiff  replied^  that  h  wat/Hfid^  till 
by  the  defendant  dijfeifed  to  the  ufe  of  the  abboty  to  which,  dijfeijin  the 
abbot  agreedj  &c.  And  it  was  held  that  the  writ  (hould  abate,  be- 
quUc  ^e  plaintiff  had  confefTed  that  he  had  caufe  of  aAion  againft 
the  abbot^  who  is  not  named,  &c.  Thel.  Dig.  221.  lib.  i6.  cap.  4. 
L  27.  cites  Mich.  33  H.  6«  37.  qusre. 

36.  In  debt  it  was  (aid,  that  if  the  flalntiff  comfejfes  the  Tice^t  ef 
farcel  before  or  after  the  writ  purchafed^  all  the  writ  mall  abate.  TheL. 
Dig.  221.  lib.  1 6.  cap*  4.  f.  28.    cites  Mich.  34  H.  6. 2.  6  £.  4.  7. 

37.  In  maintenance  againfl  three^  if  the  plaintiflT  in  his  replication 
cofSfeffes  thai  theyfevtrally  madejeveral  maintenances^  all  the  writ  (hall 
abate.  Thel.  Dig.  220.  lib.  16.  cap.  4.  f.  26.  cites  36  H.  6.  29. 

38.  hnifo  it  is  in  trefpafs  of  goods  taken^  or  of  a  clojfe  broken  againfi 
fevoraly  if  the  plaintiff  in  his  replication  confejfes  that  the  one  did  par* 

eel  of  the  trefpafs^  and  another  another  parcel^  the  writ  fhall  abate  ; 
and  fo  it  is  in  forger  of  falfe  deed  \  but  it  is  otberwife  if  fuch  mat- 
ter  be  upon  the  general  iJTue  found  by  verdiEf.  TheL  Dig.  220.  lib. 
16;  cap.  4.  £  26.  cites  36  H.  6.  29. 31.  and  fays  fee  1 1 H.  7»  7. 

39*  Where  a  man  brings  action  by  joint  title^  and  in  pleading  con^ 
fmesy  that  it  is  byfeveral  titles,,  the  writ  iball  abate ;  contra  if  it  be 
Jotind  by  verdiG  and  not  confeffed\  note  the  diverfity.  Br.  Confeifion, 
pi.  51.  cites  36  H.  6.  28.  per  Moile,  Prifot,  and  others. 

40.  In  trefpafs^  if  it  appears  by  the  titlg  of  the  plaintiff  that  another 
has  cauft  ofaStion  with  himy  'the  writ  (hall  abate  by  his  confeflion. 
Tliel.  Dig.  221.  lib.  16.  cap.  4.  f.  29.  cites  Pafch.  10  £.  4.  7. 

\^For  morerf'ConfeJJion  in  general^fee  Abatement,  Evidence^ 
Nient-I/edire>  Traverfc,  and  other  proper  Titles, 1 


Confirms 


t  3s6  n 


tonfttmatiQit^ 


t. 


A 


(A)     What  it  isj  and  the  fcveral  Sorts* 

* 

Confirmation  ift  a  conveyance  of  an  eftate  or  right  in  efle  Coii/inii*tf« 

whereby  a  voidable  eflate  is  made  fure  and  unavoidable*  or  °°  I*  ^-^^  '^* 
,—   -7-         *.»f»/».-',yj       X      T-  «  pfooation  Of 

Xrhereby  zpat'iuular  ejtate  is  increajed.     Coi  Litt.  295*  b*  aflenctoan 

eftate  aU 

teady  created,  which,  as  far  as  is  in  the  confirmer^s  power,  mak^  it  good  and  Talld,  fo  that  the  coh* 

Armation  doth  mt  rtgularly  crdite  an  ejiau,  but  yet  iuch  words  may  be  mingled  in  the  *  cunfirmation^ 

as  may  create  and  enlarge  an  efiite,  but  that  is  by  the  force  of  fuch  words  that  are  foreign  to  tb« 

bufinefs  of  confirmation^  and  ky  their  owd  force  and  power  tend  to  cieate  the  eftate.     Gilb*  Treat* 

Ten.  69. 

*  [  357  3 

2.  Every  confirmation  js  cithct  ferfeSiing,  ertlargingy  o^  dimi"  Co.  Litt. 
nijhing.     PerfeEling  ;  as  if  feoiFeetjft  condition  makes  a  feoffment  *|  finem.-I 
over,  and  the  feolFor  confirms  the  eftate  of  the  fecond  feolFee  to  s.  c.  cited 
him  and  his  heirs ;   for  this  does  not  make  tranfmutatlon  of  the  P^*"  Hobart 
eftate,  but  corroborates  and  perfefts  it,  and  makes  it  fimple  and  ^^f'       * 
abfolute  where  it  was  conditional  before,  and  with  this  accords 
7  H.  6.  7.  b.     So  if  difleifee  confirms  the  eftate  of  the  diiteifot', 
or  of  his  feoffee,  this  pcrfedls  and  corroborates  his  eftate ;  foi* 
this    makes'  indefeafible,  where  before  it  was  defeafible.     2dly, 
Enfarging  ;   as  when  it  enlarges  the  eftate  of  him  to  whom  the 
confirmation  is  made,  as  by  enlarging  an  eftate  at  will  to  an  eftate 
for  yejars,  &c.  or  if  it  be  to  an  eftate  for  years  to  encreafe  it  for 
life,  or  to  an  eftate  for  life  to  enlarge  it  to  an  eftate  tail,  and  fo 
from  a  tail  to  a  fee.     3dly,  Diminyhing  /   as  where  the  lord  con* 
firms  the  eftate  of  his  tenant  by  knight-fervice  to  hold  in  focage^ 
or  by  a  leis  rent,  or  for  a  tenant  in  ancient  demefne  to  hold  at^ 
common-law ;  for  thereby  the  cuftoms  of  the  manor  are  lefTened ; 
per  Cur,  9  Rep.  142.  a*  Pafch.   10  Jac*  in  the  Court  of  Wards, 
in  Beaumont's  cafe. 


•j*  [A.  2]    The  Acceptance  of  whom  fhall  affitm  the    foi.475, 

Leafe,  [&c.]  JT^^ 

^  RoUi$(A). 

[l.  1  F   baton  and  feme  leafi  by  deedf  and  after  the  baron  dieSf  But  Ibid. 

^   and  Ihe  takes  a  fecond  hu/band^  who  accepts  the  rent^  this  Pj!?^*^  J* 

affirms  the  leafe  againf^  the  feme  perpetually,  for  fhe  hath  %  put  tra  $  and  the 

her  agreement  into  the  mouth  of  her  huft>and.     D.  4,  5.  Ma*  reporter 
359.  36.] 


fays,  Jdeo 
qoaere* 

&.  C.  cited  2  RoU.  Rep.  132.  D.  t56.  Marg.  pi.  36.  cites  Paiish.  22  Elis.  Rot. 

1587.  that  It  was  held  per  Cur.  that  bj^the  acceptance  of  the  fecond  baron  /He  ii  concluded  during 
the  term.  ■  ■  Set  tit.  Baron  and  Feme  (Z)  and  (E.  a,  xo). 

Vol.  V,  P  d  t  Tht 


3S7 


<zronfirmatfon» 


J  Thc^  book  i«,  that  (he  had  rcfigned  and  alTigned  to  the  fecond  baron  her  power  of  aroiding  thtf 
term  ;  as  if  (he  in  her  widowhood  had  told  the  termor,  that  fhc  is  concent  to  accept  the  rent  if  the  fecond 
baron  agrees  to  it. 


A.  deirifed 
to  M.  his 
wife,  until 
Pp  hit 
daughter 
came  to  the 
age  of  19 


[2.  If  the  baron  fiifid  in  fee  makes  a  feoffment^  refervmg  100 
marks  rent  yearly  for  20  years  next  enfulng  to  him  and  his  <vife^  and 
diesy  and  his  wife  accept^  the  renty  yet  this  Jhall  not  make  any  bar 
in  a  writ  of  dowcTy  becaufe  flie  demands  a  freehold,  and  that  of 
the  third  part  only.     Tempore   i  £•  6.  5.  adjudged.] 

yeart,  and  afterwards  to  B.  in  uii;  and  farther  //  BsfaUtdto  fay  after  19  yean  izl,  to  M.  the 
Vfiftf  in  rtfmpence  cf  htr  Sower ^  that Jhe  Jhould  have  the  land  fr  b^r  life*  M.  brought  dower  and 
Recovered.  After  B.  came  to  the  a;»e  or  \q  \ears,  M.  the  wife  entered  fur-non-payment  of  the  12I. 
ft  was  adjudged,  thatyii^  bavir^  rer<n>€Tc^.  the  tl't'd  part  of  ber  dowtr^  fbould  not  bavi  tbe  izL  by  tbt 
wiii,  and  the  acceptance  of  die  one  is  a  waiver  of  the  other      Cro.  E.  laS.  pi.  -j.  Hill.  31  EH».  B.  R. 

Goflingv.  Warburton  Ow.  i;;4,  i;;:;.  Goodridge  v   Warburton,  S.  C.  adjudged.  Lc. 

136.  pi.  187,  Gcflin  v^  Warfaurti^n,  S.  C.  adjudged. 

3.  Mortdanceftor  ;  Xh^  tenant  pleaded  a  recovery  in  cejfavit  againft 
y.  and  the  ejlate  of  the  ancejior  of  the  demandant  mefne  between  the 
pur  chafe  of  the  writ  and  the  judgment^  and  the  demandant  faid  that 

r  o -^3  1  pending  the  writ  f.  aliened  to  his  anLiflory  and  the  demandant  ac-^ 
cepted  the  rent  and  the  homage  of  his  auceftor  pending  the  writ,  and 
fo  abated  his  writ,  and  by  the  bed  ojiinion  it  is  a  good  replica- 
tion ;  quaere,  for  it  was  not  pleaded  before  judgment  in  ceiTavit. 
Br.  Barre,   pi.  20.  cites  21  E.  3.  18. 

4.  If  an  cbator  marries  with  the  tight  heir,  and  has  ifTue  by  her, 
and  makes  a  hnfe  for  Ife^  rendering  realty  and  he  and  his  wife  die, 
in  this  cafe  the  ijfus  has  tlie  mere  right  on  the  part  of  his  mother, 
and  yet  if  he  aur^'its  the  t'-eniy  and  makes  an  acquittance^  this  Ihall 
eftop  him  and  Lis  heirS  to  avoid  the  faid  Icale,  becaufe  he  ac- 
cepted the  rcconipciice.  8  Rep.  54.  b.  Mich.  6  Jac.  and  fays, 
that  with  this  agrees  39  H.  6.  27. 

5.  Te7ia7,t  in  tally  the  rcinalndvfr  over,  leafs  for  years  y  rendering 
renty  and  dies  iviih^ut  'ffuey  aiul  he  in  remainder  accepts  the  rent, 
this  ftrail  not  hind  liini  \  the  rcafon  feems  to  be,  becaufe  when 
tlie  tail  is  determine".!.,  rJl  tliat  h.  comprifcd  within  it  is  dcter- 
iViincd,  and  fo  \\\c  Itafe  voui,  r.nd  he  in  remainder  does  not  claim 
by  the  leflur.     13r.  Acjcptancc,  pi.  19.  cites  i  E.  6. 


Where  /r- 
fiar.t  in  tail 
mahes  leafcy 
relcrving 

rent,  and 

died  loitbout 

ijjitey  he  In 

remainder 

cannot  *■ 

hy  acceptance  ^ake  it  good,  which  cafe  was  aprfl  to  be  law;  f:7r  the  rmt  refcrvcd,  which  is  the 

rccomoence,  c^r.rcc  ^o  to  Ih?:  in  r:t:\:'i:  \-r  fjr  nvjnr  of' /riiity,  an  J   fo   it  cannot  be  fuppoled  for  his 

advantage  to  have  power  to  aliiriTi  ilu  kiis.'  Arg.     i:.  AioJ.   363.   Pafch.     iz  W.  3.  in  tafe'of  Ful- 

len  V.   Purbcck. 

In  the  cai'c  of  tenant  at  wilt  the  Ic^fc  Is  at  will  of  loth  parties,  and  by  confcquenccmuft  necc0arily 
jclci  mine  upon  cither  parties  l^>'^«flJH(  to  have  "a  vyiii  of  cojiijnujng  it.  Arg»  la  Mod,  363.  I'alch^ 
li  W.  3^.  in  cafe  of  Pullcn  v.  Pnrbcwk. 

Rr.  N.  C.  (5.  If  tenant  in  dower  leafes  for  years,  rendering  rent,  and  dieSy 

H.  8.  s/C.  ^^  \^'^^^  is  void?  and  acceptance  by  the  heir  of  the  rent  will  not 
Br.  Leafes,  make  the  leafe  good;  for  it  was  void  before  j  contra  of  voidable 
pi,  10.^  leafes,  per  Fifz-James  and  Englefield  J.  Br.  Acceptance,  pi.  14. 
BrN^c'l  cites  22  H.  8. 

a^K.  8,  fl.  54.  S.  P. 

7.  If  a  diffeifor  makes  a  leafe  for  life,  referving  rent,  and  after- 
wards gra7its  the  reverfton  to  the  difjeifee^  and  he  accepts  the  rent  of 
*■  •   *  .the 


Ce 

nt 
new 


€onffrmat(om  '  %s^ 

the  lefTees  he  fliall  not  ouft  the  Icflee,  quod  fuit  conceflum  per 
quofdam.  Hill.  28  H»  8.  D.  30.  b.  pi.  207.  Cane,  in  cafe  of 
Compton  V.  Brent. 

8.  If  tenant  in  tail  leafes  his  land  for  20  yearsy  rendering  rentj  Br.  N.  C. 
and  dieSy    and  the   /effee  leafes    it    over  to  another  for    10  years ^  32  H.  8, 
and  the  ijfue  accepts  the  rent  of  the  fecond  lejfeey  this  is  no  affirma-  3'^^  ' 
tion  of  the  leafc,  for  there  is  no  privity  between  the  fecond  lefl'cie 

and  himr;  contra  if  he  pays  it  as  bailiff  of  the  firfi  leffee^  and  if  the 
firfl  leffee  had  leafed  over  all  his  term  in  parcel  of  the  land  leafed, 
and  the  afjignee  pay  the  rent  to  the  ilTuc  in  tail,  it  feems  that  this 
afhrms  the  entire  leafe  •,  for  rent  upon  a  leafe  for  years  is  not  ap- 
portionable.     Br.  Acceptajice,  pi.  13.  cites  32  H.  8. 

9.  Tenant  in  tail  by  gift  of  the  king  nkpde  a  leafe  for  years  and 
died,  his  fon  and  heir  accepted  the  rent,  and  afterivards  was  at» 
tainted  of  treafon,  and  e:< cent ed^  leaving  a  fon.  It  was  adjudged, 
that  the  acceptance  of  the  rent  did  not  make  the  leafe  good,  for 
that  the  eftate  tail  was  determined  by  the  attainder.  D.  11^.  a. 
b.  pi.  6^,  65.    Pafch.  .2  &  3  P.  &  M.    Sir  Thomas  Wiat's  cafe. 

10.  A  leafe  for  years  v;as  m:ide  by  the  provqft  of  7f^,  and  con*  The  irafon 
fj'mcd  by  the  dean  af(d  chapter ^  but  not  by  the  patron.     Afterwards  ^^'^Y^^^leafo 

the  deanry  *was  dijfolvedy  and  a  new  one  ereclcd^  to  which  the  provofl-  notwith  - 
fhip  was  united^  quandocunque  vacare  contingcret,      Tiie  provofl  died^  ftanding  the 
and  the  dean  accepted  the  rent^  and  afterwards  made  a  leafe  for  years  ^^"P"'^^ 
tn  another^  which  was  confirmed  by  the  bifhop^  dean^  and  chapter,   by  the  ni 
It  was  adjudged,  that  the   firfl:  leafe  is  void  by  the  death  of  the  dean,  waj 
provoft,  and  fo  not  helped  *  by  the  acceptance  of  the  rent.  D.239.  ^^^""'^  ^^ 
pi.  40,  &c.   Trin.  7  Eiiz.    Hodgeikins  v.  Tucker.  grantee  by 

aft  ol"  par- 
liamen:,  and  not  fuccefTjr.     BendL.So^  81.    pi.  126.  Mich.   2  &  3  Eiiz.  S.  C.  S.  C,  cited 

Arg.  3  Le.  153.  In  p).  205. 

•  [  359  ] 

11.  Tenant  in  tail  leafed  for  years  rendering  20/.  renty  and  after- 
wards releafed  19s.  thereof  and  died,  and  his  iffite  accepted  the  12  //. 
The  qucftion  was,  whether  he  might  dlftrain  for  the  19  s.?  The 
court  were  equally  divided  in  their  opinions,  and  the  book  leaves 
it  a  quaere.     D.  304.  pL  53.  Mich.    13  &  14  Eliz.    Anon. 

12.  hands  were  given  to  a  parfon  and  his  fiicceffors  to  find  lights  y 
&c.  The  parfon  made  a  leafe  thereof  for  life,  rcfrving  a  rent^ 
and  after  the  d'ljfdution  of  chanteriesy  &c.  he  accepted  the  rent.  Af- 
terwards the  queen  granted  the  la?ids  to  another.  The  parfon  died, 
and  the  patentee  entered.  The  court  were  of  opinion  the  entry  was 
lawful,  and  that  the  acceptaiice  of  the  rent  by  the  parfon  was 
void,  b<*caufe  he  tlvJn  had  no  revcrfion  in  him.  D.  337.  b.  pi.  38. 
Trin.  1*5  Eli 7.    Anon.  • 

13.  Acccjjtaiice  of  rent  before  the  leafe  commencesy  and  fo  before  Br.  Arcppt- 
any  rent  is  ducy  is  no  acceptance.     Finch.  8vo.   68.  dies  i  E^' 

S.  P. 

14.  The  7nafler  end  fellows  of  M,  college  granted  lands  to  the  R^"-  Rep» 
queen,  rendering  rent,  upon  condition  to  grant  them  over  to  B.  and  \v31rtn  v!* 
his  heirs,  which  was  done,  and  B.  the  grantee  levied  a  fine^  and  Smith,  s.C. 
afterwards  granted  them  to  another.     The  matter  died,  and  his  fuc-  ai^'died.-- 

Dd  2  •  ccffors*^"''-*^^- 
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s.  c.  but  ceflbrs  received  the  rent,  and  ma(k  an  acguittance  without  fca 

jwtapM^  to  the  laft  grantee^  and  after  that  rc-CRtcred.  -  It  was  rcfolvcd, 
— Cro.'j.  'that  this  acceptance  of  the  rent,  efpecially  a$  it  was  without  feal, 

364.  pi.  2.  tiid  not  bar  the.coHcgct)f  Acir.rc-entfy,  being  a  body  aggregate, 

l^dn^  and  not.  to  be  divdted  -  of  their  right  by  the  mailer's  fmgle  z&s 

s.  c.  but  II  Rep.  66.   b.  to  79.   Fafch.    13  Jac.      Magdalen  College's 

S.  p.  dtes  cafe. 


oot  appear. 


15.  Acceptance  of  rent  By  a  fuceejfor  dean^  or  other  head  of  a 
body  aggregate,  will  not  make  good  a  demife  made  by  the  prc- 
deceflbr,  and  whicR  was  not  otherwife  good,  cfpccially  where 
the  acceptance  is  without  deed.  1 1  Rep.  79.  a.  Pafch.  13  Jac. 
in  Magdalen  College's  cafe. 

(B)     What  ABs  (hall  be  a  Confirmaticij  of  a  Leafc* 


^  1lfp.64.    [!•  1  F  a  man  leaf es  for  life^  referving  rent,  upon  a  condition  of 
fV^"b*  r  ^w/'^,  if  after  the  condition  is  broke  by  non-payment  of  1 


rC" 
of  the 
Hariy'V.'"'  rent,  the  iejbr  di/irains  for  tbefaid  rent^  this  aft  fhall  be  a  con- 
Ofwatd,  firmation  of  the  leafe,  lb  that  he  cannot  epter  for  the  condition 
*"**t'''cafc  ^'"o'^^*  '4^-3.  Entry  Congeable,  41,  Iflue  upon  it,  and  ad- 
s!p.*^*'    judged.] 

folwd 

accordingly  9  for  after  tbeleaiis  js  dctenniDcd  be  cannot  dtilrajn,  and  cites  74.  AfT.  zi.  accordingly.. 

■  ■  ■  Cd'  Litt.  an.  k.  S.  P PI.  C.  i  53.  b.  Arg.  cites  14  Afl".  S.  P.  for  by  the  dif- 

txcfs  he  affirms  th«  continuance  of  the  term.  And  Ibid.  1 36.  a#  S.  C.  citrd  on  tbcpther  fide  and  ad« 
mltted. 

f  360  ]         ^2,  So  if  the  rent  be  ar rear  for  two  years ,  being  demanded,  and 

?fier  the  leffor  diflrains  for  the  rent  of  the  firjl  year,  this  hath  af- 
rmed  the  leafe,  for  the  taking  of  the  dillrefs  affirms  the  leafe  to 
have  continuance  at  the  time  of  the  diftrefs  taken  %  for  other- 
wife  he  could  not  diftrain.   Contra  14  E.  3.   Entry  Congeable,  41* 
admitted  by  the  iflue.] 
Cfo.E.210.        [3.  If  leffee  for  xears,  rendering  rent,  upon  condition  of  mn^y^ 
P**  '^*  *"      ntent  to  be  void;    if  the  rent  be  demanded  at  the  day,  and  mt  paid, 
quer  S.  c'    the  Icafc  IS  abfolutcly  void,  fo  that  it  cannot  be  confirmed  by 
and  all  the     acceptance   of  rent   after.     M.  32,  33  El.   B.  R.  between  Sir 
^^^         Moil  Finch  ano  Throgmohton,  adjudged.] 

that  the  leafe  was  void  immediately  upon  the  non-payment,  and  ju^^gm^nt  for  the  plaintiff.  A  nota 
is  added,  that  a  writ  of  ^rror  was  brought  In  Cam.  Scacc.  and  error  ailigncd  in  the  matter  of  law,  and 
the  judgment  .wai  affirmed,  Mich.  36  tc  37  Eliz.  Artd.  303.   pi.  314.    S.  C.    and  refolved 

by  the  greater  part  of  the  judges  that  L'le  provifo  tends  to  the  lin>itation  of  the  leaf^  and  that  it 
camiot  be  made  good  before  entry  or  office,  whether  it  be  in  the  cafe  of  the  king  or  a  common  perfon, 
whereupon  the  two  chief  juftices  delivered  the  opinion  accordingly  to  the  lord  keeper  and  lord  trea- 
farer,  and  they  affirmed  the  judgment  in  Mich.  36  &  37  Eliz.  — -— ^  Mo.  291.  pi.  440.  S.  C.  ad- 
judged in  the  Exchequer,  and  affirmed  in  error;  but  fays  t!ie  judges  differed  much  in  opinion  a  k>n§ 
time;  but  at  laft,  by  the  refdutiorf  of  the  greater  part,  afier  the  death  of  Manwood  and  Gent  (who 
joioedln  tilt  judgment  before)  the  judgment  was  affirmed.      « 

Cro.E.i4o,  [4.  &  if  the  king,  after  fuch  forfeiture,  being  leffor,  accepts  the 
ad'ud  cd^'  '"^''^  ftom  the  leflec  of  record  in  the  receipt  of  the  Exchequer,  yet 
andjadg'      this  fliall  not  coziiirm  the  Icafe^  this  being  void  before.     M.  32^ 

33  ^' 


ConStmatlom  360 

33  El.  .6.  R.  between  Sir  Moil  Finch  and  THRocifORTON,  acBtaffirm- 

-faid  that  tHe  patentfC  immediately  upon  the  non-payment  was  no  longer  a  temoor,  nor  tenant  at  will, 
per  at  fuiferance,  bot  only  as  a  bailift'or  pernor  of  the  profits  de  Ion  tort,  and  then  all  the  accept- 
ance after  cannot  make  a  void  kale  good.  And.  303.  pi.  314.  S*  C.  adju4ged,  and  judgment 
affirmed  J  and  refolved  by  xhe  greater  part  of  the  judges  that  this  provifo  tended  to  ^e  limitation  of 
the  leafe,  and  by  breach  thereof  In  this  caie  of  the  queen,  withoot  demand,  office,  or  other  circum- 
fhincc,  the  leafe  and  estate  is  fo  determined,  that  it  cannot  by  acceptance  of  the  rent^  before  entry  or 
office,  be  made  good,  be  it  in  the  cafe  of  the  king.or  acon>n)On  petfoos  Poph.  25  to  30.  Finch 
V,  Riiley.  S.  C.  argued.  And  Ibid.  <)3\S.  C.  adjudged  ;  for  the  provifo  ihall  be  taken  as  a  limitation 
to  determine  theeftate,  and  not  as  a  condition  ^o  undo  [defeat]  th^eftatc,  which  cannot  be  defeated  in 
cafe  of  a  common  perfoo  but  by  entry,  and  in  t)ie  king's  cafe  but  by  office^  and  thii  judgmcat  iffirsiv 
cd.— -a  Le.  134  to  146.  S.  C. 

5.  If  tenant  for  life  grants  a  renty  and  zix^r  furrenJers^  and  then 
the  lejfor  confirms  the  grant  in  the  life  of  the  tenant ^  who  furrender-r 
ed)  and  after  the  tenant  dies,  the  rent  remains  by  reafon  of  the 
confirmation ;  per  Scton.     Br.  Grants,  pi.  73.  cites  26  AflT.  38.    ' 

6.  If  a  mortgagee  leafes  for  yearSj  and  the  mortgagor  confirms  it^ 
and  after  the  condition  is  performed,  the  leafe  fhall  not  be  avoid- 
ed. 7liep^X4.  a.  Mich.  33  &  34  £liz.  in  Scacc,  Englefield'^s 
cafe. 

7.  Leafe  for  years,  with  condition  upon  nw^ajment  of  rent  at  a 
day  certain  to  he  void,  no  fubfcquent  acceptance  will  make  fuch 
a  leafe  good ;  /or  there  leiTdr  has  made  his  eUElion  by  demanding 

.  his  renty  without  whiAi  the  leafe  had  not  been  void ;  and  fince 
by  his  own  a£b,  viz.  the  demand,  he  has  made  the  leafe  void, 
there  is  no  reafon,  that  after,  by  another  contrary  ad,  he  fhould 
make  it  good.  Arg.  12  Mod.  363.  in  cafe  of  Pullen  v.  Purbcck, 
cites  3  Rep.  Tenant's  cafe,  whif  h  he  faid  he  agreed. 

8.  If  the  lejbr  brings  affife  for  the  renty  he  waives  the  benefit  of  Litt.  f.  341, 
his  re-entry,  though  it  be  for  rent  due  at  the  fame  day;  but  if  2u.b!s*,P 
he  reenters  firfiy  then  he  may  have  action  of  debt  for  the  rent  ar- 

rear  \  per  the  reporter,  3  Rep.  65.  a.  in  a  nota,  and  fays^  this 
appears  by  Littleton,  tit.  Conditions^  fol.  79.  ^.. 


(C)     In  what  Cafes   an   Acceptance   pf  Rent    or  [361] 
Service  (hall  be  a  Confirmation, 
[After  Forfeiture,  &c.] 

« 

[|.  1  F  a  copyholder  commits  a  forfeiture  in  cutting  down  of  trees,  Cro.  J.  166. 
*  and  ^fter  the  lardy  not  having  notice  thereof,  accepts  the  rent  ^^^'  ^'  ^ 
from  him,  yet  this  fhall  not  affirm  the  leafe,  but  he  may  well  fojurionw 
after  avoid  it.*    5  Jac,  B.  R,  between  M^ntell  and  Wachinq-  g'vea  thoc- 
TON,  per  Curiarn,  agreed.]  s.p.  by 

Crooke  J.  held  accordingly.     Arg.  Bulft.  T90.  Codb.  47.  pi.  5S.  Mich.  %%  Sc  29  EUs.  B.  R* 

^e  S.  P.  was  in  qpeftion,  .and  Coke  faid  the  ktrd  was  not  concluded  by  this  acceptance;  for  it  is  not  at 
Che  cafe  45  E.  ;•  where  a  leafe  is  made  upon  condition  that  the  UJfee  Jhaii  not  Jo  Vftfii,  and  he  commks 
Vafte,  and  then  the  iffflr  accepts  the  rent,  there  he  cannot  enter  j  but  otherwife  it  is  of  a  copyhold, 
for  there  is  a  conditiofi  in  law,  and  here  fnfait\  and  a  condition  en  fait  may  fave  the  land  by  an  ac- 
ceptance^  but  a  condition  in  law  cannot ;  for  by  the  condition  in  law  broken,  the  eftate  of  the  copy- 
holder is  merely  void ;  and  the  court  agreed  that  when  (gch  a  forfpiture  is  prefented,  it  is  not  to  intitle 
the  lord,  but  to  give  him  notice }  for  the  copyhold  is  in  him  by  the  foifcicure  prefeatly,  without  anj 
prcfentmeat* 

D  d  3  [2.  If 


Confirmation.  * 

[2.  If  a  man  leafesfor  years^  rendering  rent,  upon  eondtiion  that 
if  the  lepe  f[jjlgns  it  without  licence  of  the  leflbr,  the  leafejhall  be 
void;  and  atter  the  lejfee  njfigns  the  term  to  B.from  whom  the  lejfor 
pl.^rMui-  accepts  rent  after  due^  having  knowledge  of  the  afftgnvient^  yet  this 
carry  v.  docs  Hot  make  the  leafe  good,  in  as  much  as  the  leafs,  by  the 
^Vconditu'  afTignment,  was  abfolutety  void,  and  not  voidable  only.  M. 
on  was,  that  M  Car.  B.  R.  between  Omulcoury  and  Aires,  adjudged,  per 
jftheiefTee  Curiam,  in  a  writ  of  error  upon  a  judgment  in  Ireland,  upon 
otW  palVlor  ^  Special  verdift  there,  and  the  judgment  given  to  the  contrary 
irocthan      revcrfed  accordingly,     Intratur,  M.    13  Car.  Rot.  33^.] 

three  years, 

the  Icife  (which  \^a$  for  ai  years)  IhoulJ  be  V(iid,  arxd  the  IcfTor  to  rc-er.ter.     The  IcflTtc  leafed  for  J 

}ear5,  and  fo  from  "k  yeais  to  3  years,  during  the  term  of  21  years,  if  he  io  long  lived.     The  leflbr 

accepted  t)'C  rent  of  the  affiance,  and  aiterwards  TC-rnt'.nd.     Rcfoived,  that  it  was  a  plain  breach  of 

the  condition,  and  that  the  acceptance  af'icr*cou:d  r,.  t  d.fpenfe  the;cwiih,  the  condition  being  that  it 

ihouid  be  void,  and  that  fo  it  was  ablolutcly  determined  j  and  fo  the  jud^meni  in  Ireland  was  re> 

verfed. 

Br.  Tn-  3»  If  a  parfon  leafesfor  life^  rendering  rentj  and  dies,  and  the 

cum^nt^,  ^  ^  jucccffcr  receives  fealty^  the  leafe  is  affirmed  ;  per  Stone  5   and  he 

s.c.^ charged  the  jury  of  it  for  law.     Br.  Acceptance,  pi.  15.  cites 

S.  P.  Br.       1 1  E.  3.     Fitzh.  Abbe,  p,  &  Juris  thrum,  3. 

''^"7^*!:^'*       4.  And  in  juris  utrum  the  defendant  pleaded  a  leafe  for  life  hy 

yl.  26.  cites     _.  ^o  f       /r        r    7        r   '      •  rr  1      •  '^  1     1        •'i  /   • 

s.  s J^'  w-  predecejjor  of  the plaintijfy  rendermg  rent,  and  that  the  plain- 

S.  C.  cited  ii^  had  accepted  the  rent,  and  a  good  ple^  by  the  opinipn  of  the 
t\6  c  k*'  court  J  and  it  does  not  appear  in  the  book  whether  the  lefTor  was 
a  Buift!  47.  parfon,  vicar,  or  prebendary,  but  it  is  all  one  as  it  fecms,  <ind 
and  laid  that  agrccd  with  F.  N.  B.  50.  Br.  Acceptance,  pi.  ic.  cites  ii  E.  3. 
^«'lfbV-    Fitzh.  Abbe,  9.  &  Juris  Utrum,  3. 

t^een  a  leafe  for  jears  and  a  leafe  for  life.  Br.  Leafcs,  pi.  19.  cites  74.  H.  8.  by  Fitz- James 

Ch.  J.  Englefield  J.  and  frveral  others,  tJiat  a  leaf:  for  jcars  in  fuch  cafe  is  void  j  but  Brooke  fays, 
it  feems,  thqc  contracts  of  a  leafe  for  life  made  by  parf  )n,  rendering  rent,  and  the  fucceffor  accepts  the 
rent,  this  aiiirms  the  leafe  for  life,  but  contrary  of  a  leafe  fcr  ycirs  -,  for  when  (his  is  void  by  deatlvof 
the  ieffor^  it  cannot  be  perfected  by  any  acceptance.^— Br.  N.  C.   pi.  54.  Anno  24.  H.  8    S  C.  ac* 

cord'.ngly S.  P.  as  to  a  icafc  for  }ca;s  by  parfon  who  dies.     Br.  Acceptance,  pi.  14.  c":ie$  M. 

a  H.  4.   5  S.  C.  of  a  prebendary's  leafe.     Ibid.  ciie.  11  H.  4.      5.  -  S.  •  .  as  to  a  leafe 

for  years  by  parfon,  vicar,  or  prebend  ;  but  contra  cf  fuch  leafe  by  bi(h  'p,  abbot,  &c.  becaufe  it  was 
vcidable  only.  3  Rep.  65.  a.  and  fame  cafes  cited  per  Cur.  But  the  reporter  fays,  '  Nota,  Reader,  it 
feems  to  me,  that  in  cafe  of  a  iea/e  fitr  if.j  if  the  I'JJor  accepts  the  fame  rent  which  was  demardcdy  he 
theieby  afiirms  the  leafe  ;  for  he  cannot  rece-ve  it  as  due  upon  any  cuntrad,  as  in  caff  of  a  leafe  for 
years,  but  he  mud:  rec.ive  it  as  his  rert,  and  then  he  has  a^rmrd  the  leafe  to  continue ;  for  wlien  he 
has  accepted  the  rent,  he  cannot  have  action  of  debt  for  it,  but  hib  remedy  then  is  by  aHife,  if  he  had 
fe'tHn,  or  by  diilref>  \  and  fo  he  fays  it  feuns  to  him  in  fach  cufc,  that  the  acceptance  of  the  rent  will 
bar  him  of  his  re-entry, 

♦[362] 

Br.  Accept-  ^,  If  the  lord  avows  in  a  court  of  record^  and  the  tenant  difclaims^ 
s""*Vcr"^'  ^^  ^°^^  "^'^y  \\'2iy<^  writ  of  right  upon  difjlaimer -,  but  if  he  ac- 
M:ikham  cepts  the  tent  after,  he  (hall  be  concluded  in  a  writ  of  right  upon 
].  to  which  ilifclaimer,    Br.  Barre,   pi.  27.  cites  21  H.  6.  24. 

it  v.a>  not  ^  ' 

:.ii<v\i'red,  cites  2i  H*  6.  25. 

s.  P.  of  a         6.  Acceptance  of  a  rent  by  fucceffor  of  prior ^  who  leafed  for 

j.rtor,  and  ygj^j-.s,  affirms  and  pcrfefts*  the  leafe  j    contra  where  a  parfon  leafes 

ht-  per  '  for  years,    rendering  rent,  and  dies,   and  the  fucceffor  receives 

Cur.    Br.  the  rent.     Br.  Acceptance,  pi.  9.  cites  37  H.  6.  3,  4. 

/•.bbr,  pi. 

^v».  V  wt-  37  ^»  ^*  4* 

•7.  In 


Cdnfirmation*  362 

^  .7,  In  wade,  a  man  leafed  land  at  luill^  renderkig  r^t,' an3  B«tifaieafe 
died  5    the  \5«>  accepted  the   rent ;    this  does  not  make  the  leafe  ^th^w/i- 
goody    becaufe  acceptance  cannot  make  a   void  leafe  good,  nor  tionnitf 
make  a  leafe  determined  by  a  re-entr^y  &c.  to  be  eood :  per  Rowe  ^«««»''   ' 
berjeantj     quod   non   negatur.     Br.  Acceptance,    pi.    7.    cites  theictraT**- 

14  H«  8.    II.  ccf^rsoftke 

rtrtt  fv  the 
fuarttr  in  vfthb  the  wafle  is  done,  this  fhall  not  bar  hn  entry  ;  but  if  he  accepts  of  a  fa  sn4  fcymentt 
then  it  is  othiTwife.     Oodb.  47^  p!.  58.  Mich.  28  &  2.7  Eliz.  Anon.—- -But  if  the  leafe  bs  upon 
Condition  that  :ke  cftitte  Jball  not  ^eafe  an  so^f.e  dcKCf  there  no  acceptance  of  the  tcOt  by  the  Ie(2br  c«a 
make  it  good.     Ibid. 

'        * 

8.  A  man  fcifed  in  fee  lenfed  for  10  years y  and  iooh  af'tne^  arid 

thereof  conveyed  eflate  to  him  and  his  f^^me^  and  to  the  heirs  of  the 
barony  land  after  the  baron  and  f erne  leafed  to  another  for  20  years^ 
rendering  rent.  The  baron  diedy .  they^w^  accepted  the  rent  duri^ig 
the  10  yearsy  and  by  this  the  2d  lenfe  for  20  years  is  not  aOimied  ; 
but  after  the  lo  years  ended  (ht  may  enter;  for  acceptance  before 
the  leafe  commenced  cannot  make  it  perfeEi,  Br.  Acceptance,  pi.  1 8- 
cites   I  E.  6. 

9.  'A  leafe  for  years  was  made  for  ten  years  rendering  renttipm  Wo.  4^6. 
condition  of  re-entry,  if ^  the  Icffecy    isfc.   granted  or  nfiigncd    the  hW»€vt. 
fame  or  any  part  thereof  tvithout  affent  of  the  Uffr,  Sec.     The  ofw>ldSX 
Irffec  granted  part  of  term  without  his  affcnty  luid   afterwards  the  acwdingly  5 
leflbr  accepted  all  the  rent  from  the  lefiVe,  but  did  not  then  know  haii  notice, 
that  the  condition  was  broken  j    and  gdjudgcd  on  demurrer  for  iheaccept- 
the  plaintiff,  that  the  condition  being  collateral,  the  acceptance  *"">  '^ 
of  the  rent  fnould  not  make  the  re-entry  void ;  for  notice  in  this  ^  ^  ^^^^ 
cafe  is  material.     3  Rep.  64.  a.  Trin.  38  Eliz.  ff.  R.  Pennant's  though  the 

cafe.  condition 

was  collate- 
ral ;  per  Gawdy  and  Popbam.— — — Cro-  E.  5^3.  pi.  4.   Pafch.  ,39  Elir.  S.  C.  and  Clench  ao4 
Popham  being  only  in  cnurt,  Clench  held  the  entry  not  con^eable,  but  Pophamc  contra;  hot  Popham 
faid,  that  if  the  con/itiM  be  of  ju  b  a  nature  that  the  perform^nee  •r  pcn-ptrformante  tterftj  lies  ta  tie 

conufanre  as  nvell  of  tie  hfjlr  ai  of  tl'  ^ffu^  it  is  ctte^xuije  ;    ei  .»dj  ^rnatur. Ibid.  57a.    pi.  iz. 

Trin.  ,39  £liz.  S.  C.  adjudged  tor  the  plaintiff  by  Fcnncr,  Gavv-dy,  and  Popham  |  but  Feoncr  fakl, 
if  the  Icjfor  bad  accepied  rent  fnm  ibc  afifnu,  tL>t  nvauhi  have  afirmtd  the  teafty  for  thereby  he  took  no- 
tice ot  the  alienation.  ■  S.  C.  cited  Mo.  /taS.  in  pi.  594. — >— -S.  C.  cited  by  the  name*  of 
Harvey  V.  Tanner,  a  And.  90.  in  p!.  ^4.  ■  But  Godb.  47.  pi.  58.  Mkh.  aft  He  29  EH«.  B-R, 

it  wa>  faid  [per  Cur.  ab  it  fcem  j  that  a  m%n  rn.^dc  ^  leafe  for  years  up<an  eonditton  that  he  fliould 
not<a(lign  over  his  kale,  ami  it  wjs  refervin^  rem;  jnd  after  be  did  i»(r;gn,  and  then  the  leCibr  accented 

the  rent,  theie  he  ihall  not  enter  for  the  condition  broken. Where  the  Iflir  accepted  rent  ^^  tke 

kandi  cf  the  executrix  of  the  ajfign-^e,  ail  the  court  be»«i  ih»t  this  acceptance  Oiail  bar  hira  of  his  entry  ; 
for  it  being  acLept(*d  by  his  own  hands,  it  fhall  be  intended  tSat  he  had  notice  fbe  was  to  pay  it,  and  the 
ailegmtioH  iy  the  executrix  hy  nvay  of  j.icts  is  fufflcicnc  j'  and  if  the  icflbr  had  no  nocicr,  the  IcHbr 
ought  to  ihcw  it  on  his  part  j  and  judgment  accc^rdingly,     Cro.  J.  398.  pi.  4.  Pafch.  ♦  14  Jac.  B.R. 

Whitchcot  V.  Fojc. Roll.  Rep   70.  pU  12.    Mich,    it  Jac.    Hitchcock  v.  Fox,  S.  C.   Coiu 

thoughtyriVffi  not  to  be  iffuable,  and  therefore  not  Well  alleged,  but  perhaps  the  other  had  conlci&d  it, 

and  fo  made  the  plea  good  \  adjornatur. ^Ibid.  -j^o.  pL  10.  Trin.    14  Jac.  faM  by  the  counfel 

Arg.  that  this  wa3  in  a  manner  over- ruled  by  the  court  at  a  day  before^  ihatfciena  was  good,  tad  there« 
fore  he  did  not  rely  upon  it. —2  Dulft.  290.  S.  C.  adjuil^d. 

10.  But  per  Cur.  there  is  a  diffidence  between  a  leafe  for  life 
and  for  years  ,•  for  in  the  firft  cafe,  if  the  conclufion  <rf  a  condi- 
tioned annexed  to  the  rent  (or  the  collateral  aft)  be,  that  then 
the  leafe  fhall  be  void,  there,  (becaufe  the  ellate  of  freehold  being 
created  by  livery  cannot  be  deterpiined  before  entry,)  the  accept* 
ance'of  rent  due  at  a  day  after  (hall  bar  the  Icflbr  of  his  eutiyi 

Dd4  tor 


^6^  Confirmation* 

for  this  voidable  Icafe  may  well  be  afTirrncd  by  acceptance  of  th^ 
rent*  3  Rep.  64.  b.  65.  a.  Trim  38  Eliz.  B,  R.  in  Pennant's 
cafe,  ., 
%  And.  4».  1 1 .  A  leafc  for  years  of  a  meffuagc  and  20  acres  of  land,  with 
pt.  aS.  S.C.  ^  prcvlfo  that  the  lejfee  Jb9uld  not  parcel  out  any  of  the  lands  from 
held  the  en-  ^he  houfe.  Afterwards  the  leflee  tiemifed  the  houfe  and  10*  acres 
try  was  gone  for  a  year,  and  at^  the  next  rent--day  tlie  lefTee  accepted  the  rent^ 
ttined^"ut  ^^^  ^fl^  ^^^*  entered  for  the  condition  broken.  It  was  held  by  An- 
onewisof*  dcrfon  and  Beaiimont,  contrary  to  Walmfley  J,  that  the  acf 
contrary  ccptancc  of  the  rent  had  barred  the  leffor's  entry,  for  thereby  he 
?And,'qo  ^^^  ihewn  his  cleflion  tg  continue  the  l^rafe  and  to  waivq  the 
pi.  S4*'s-C.  entry.     Mo.  425,  pi,  594r  IJill.  ^8  Eliz,  Marlh  v.  Curteis. 

fays,  that 

three  judges  held  that  this  acceprance  (hould  hot  hinder,  but  that  he  might  enter  and  avoid  the  leafe  ; 
for  it  might  be  that  the  leHbr  bad  no  notice  of  the  breach  of  the  condition,  and  if  fo  h  would  be  hard 
taconcli^de  him,  and  by  fuel)  me^ns  any4nan  might  be  defrauded  of  the  benefit  of  bis  condition.  — > 
Cro.  £.  518.  pi.  57.  S.  C.  that  Anderfon  and  Beaumont  held  the  acceptance  fhoald  bar  him  of  hi^ 
f  ntry,  for  he  accepted  it  as  rent  due  tQ  him  by  the  ie^fc,  which  cannot  be  if  the  cH^acc  be  undone  by  an 
aft  precedent,  but  Walmfley  J.  contra  ;   it  ^as  af&erwards  adjudged  for  the  plaintiff  (the  leffor). —         < 

Brownl.  78.  S.  C. 3  Rrp.  65.  tf.  cites  S.  C.  as  adjudjud  by  Anderfon  Ch.  J.  apd  Walmfley  T. 

and  all  the  court,  that  though  the  leffor  accepted  the  rent  of  the  leffee,  ytt  as  he  had  no  nodce  of  the 
»ffignment  the  acceptance  fhoald  not  conclude  him  of  his  entry. Noy,  7.  S.C.  and  the  entry  ad- 
judged lawful  ;  and  that  the  acceptance  does  not  take  it  away  $  for  the  condition  is  for  a  collateral 
thing  ;  but  othertyife  it  is  of  a  cqadidon  to  re-enter  for  non-payment  of  rent,  according  to  Pennant^ 
cafe  in  Coke's  Reports. 

Mo.  6co.  12.  Debt  againft  an  ^^m/V/j^rfl^<?r  for  rent,  who  pleaded,  that 

S  C  Vd        before  it  incurred  he  had  affigncd  the  term  to  a  Jlranger^  and  of 
judged  by  all  tvhom   the  lejfor  had  accepted  rent^  knoi^hig  of  the  qjfflgnment ;     it 
thejuftices,    was  held  clearly,  that  by  the  acceptance  ;the  adminiftrator  was 
Safntiff        ^^^  chargeable  afterwards.     Cro.  E.  715,  pi.  39.  Mich,  41  an4 
fliaii  be  bar-  42  Eliz.  B,  R.  Marrow  V.  Turpin. 

yed.  ■ 

%  And.  133.  pi.  79.  S.  C.  adjudged  that  the  a^ion  does  not  lie. 3  Rep.  24.  9*  b.  S.  C.  cited  as 

•djudged  ac<:ordingly. 

13.  If  one  enters  into  my  land  and  claims  fir  20  years  j  though  he 
Is  a  difleifor  and  cannot  qualify  his  own*  wrong,  yet  the  dijfeifee 
tnay  admit  him  to  he  tenant  for  years  if  he  accepts  the  rent  or  brings 
^afle^  as  Carret  faid,  14  H.  4.  But  has  only  for  years  in  rcfpe£t 
pf  his  claim  5  but  by  accepting  the  rent,  or  bringing  the  a<^ion 
of  waftc,  he  is  concluded;  per  Yeiverton.  Godb^  384,  385, 
pi.  472.  Pafch.  3  Car.  B,  R, 


1 3^4  ]   (D)     What  fball  be  ^fufficient  Acceptance  to  make  a 

Confirmation. 
[And  by  whom.     SuccelTor,  &c.] 

Cro.  0.  9S»  {ir  ¥  F  a  hifiop  leafes  for  life  certain  land  parcel  of  the  manor  of 
^it«!^M^d  ^'  refcrving  rent,  and  dies,  and  another  bifhop  is  madcy  and 

judged  in       the  hailiff  of  the  manor  comes  to  him,  andfhews  him  in  a  general 
C.  B.  and     tnannefj  that  there  are  certain  rents  ofthefaid  manor  arrear ;  upon 

^liewy  ^^^^  ^  ^^  commands  him  to  receive  the  faid  renU^  ?ind  he  re-, 

ccivcs 
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f  circs  them  accordingly,  and  zmong^  them  receives  thf /aid  rent  of  the  record 
referved  upon  thefaid  leafe^  and  after  delivers  over  all  the  /aid  rents  J|^*l|*'^°"*^^* 
to  the  bijbopi  without  giving  him  notice  of  the  f aid  leaf e.     This  is  a  whereby  he 
confirmation  of  the  faid  leafe ;    for  the  biftiop  of  himfelf  ought  faw  that 
to  take  notice  of  the  leafes  made  by  his  predeceflbr.   Hill.  5  Jac,  ^^^^^^ 
between  Wheeler  and  Danbt,  per  Curiam,   adjudged.]  upon  the 

verdidl  for 
the  defendant ;  but  he  makes  a  qusre»  whether  it  was  for  this  caafe  alleged,  or  for  that  the  plaintiff  *• 
irafe,  by  which  he  claimed  from  the  bifliop,  and  whereupon  he  brought  ejectment,  was  not  W4rj:«uibe4 
|iy  the  ftacute  oi  £li<. 

2.  If  lands  are  given  to  baron  and  feme  and  the  heirs  of  the  body 
of  the  baron  f  and  the  baron  leafes  for  forty  years-,  and  dies,  and  the 
i/fue  in  tail  accepts  the  rent  in  the  life  of  the  feme^  &c.  This  is  no 
confirmation  fo  as  to  bind  the  ifTue  after  the  death  of  the  feme ; 
for  at  the  time  of  the  acceptance  no  rent  was  in  cfle,  or  due  to 
him.  3  Co.  64.  b.  per  Curiam,  Trin.  38  £liz.  B.  R.  cites  Br» 
Acceptance  [pi.  13.],  32  H.  8. 

3.  A  bifhop  made  a  leafe  for  years  to  H,  and  G.  which  was  not 
confirmed,  and  afterguards  ne  made  another  leafe  to  G^  which  was 
confirmed  by  the  dean  and  chapter,  and  died ;  it  was  held  by  feve- 
ral,  that  the  firft  leafe  was  void,  and  yet  they  agreed  the  abbot 
or  bifliop,  or  fuch  as  have  eftate  of  inheritance,  may  make  leafe 
for  years  rendering  rent,  and  by  their  death  the  leafe  is  only 
voidable  at  the  pleafure  of  the  fucceffors,  for  if  they  accept  the 
rent  the  leafe  is  good ;  but  that  here  the  power  of  the  fucceflbr, 
to  make  the  firft  leafe  good  by  acceptance  of  the  rent,  is  re- 
flrained  by  the  leafe  made  by  the  predeceflbr  and  the  chapter. 
The  cafe  was  moved  in  Bank.  And  the  judices  doubted;  for 
fome  faid,  that  the  leafe  was  furrendcred  for  the  moiety,  and 
remained  only  for  the  refiduc ;  but  the  reporter  fays,  quaere  le- 
gem bene,  for  the  parties  fubmitted  it  to  an  arbitrement.  D.  46. 
a.  b.  Mich.   32  H.  8.     Herreyong  v.  Goddard. 

>     4.  G.  leafed  for  years  rendering  rent,  with  claufe  of  re-entry;  Cro,  E.  v- 

the  rent  due  at  Lady-day  was  behind,  being  demanded  at  the  //aj',  which  \'  eu  J^*^' 

rent  the  lejjor  afterwards  accepted,  and  then  entered  for  the  condition  B.  R.  the 

broken,  and  his  entry  holden  lawful ;  for  the  rent  was  due  before  5*  ^'  ^^^^ 

the  condition  broken ;    but  if  the  leflbr  accepts  the  next  quarterns  ^^txht\lS 

rent,  then  ke  hath  loft  the  benefit  of  re-entry ;  for  thereby  he  ad-  mand  the 

mits  the  leflee  to^  be  his  tenant.     And  if  the  lejfor  difirains  for  Jcflbrreceir. 

rent  due  at  the  faid  feaft  of  Annunciation  after  the  forfeiture,  he  and' made*' 

cannot  afterwards  re-enter  for  the  faid  forfeiture ;  for  by  his  diftrefs  the  icflce  an 

he  hath  atermed  the  poffeffion  of  the  leflee  ;  fo  if  he  makes  an  ac-  «q"^t^ncc 

quittance  for  the  rent  as  a  rent,  contrary  if  the  acquittance  be  but  for  Jil^^lf^^^ 

a  fum  of  money,  and  not  exprefsly  for  the  rent,  all  which  tota  Cu-  mcr ;  and  it 

iria  concefllt.     Le.  202.  pi.  348.  i8Eliz.  B.  R.   Greene's  cafe.  ^a'ci^riy 

^  r     JT  refolded, 

that  the  bare  receipt  of  the  rent  after  the  day  was  no  bar,  for  it  was  a  duty  to  him ;  but  a  didrefi  for 
|he  renty  or  a  receipt  of  the  rent  due  at  another  day,  was  a  bar,  for  thofe  a£^s  do  *  affirm  the  leHee  to 
have  lawful  poffeffion  ;  fo  if  he  maketh  him  an  acquittance  with  a  recital  that  he  is  his  tenant,  and  in 
lihis  cafe  by  calling  him  his  farmer,  this  is  a  full  declaration  of  his  meaning  to  continue  him  his  tenant ; 
and  it  was  adjudged,  thatthc  entry  was  aot  lawful. 

5.  Acceptance 


3^5 
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Br.  Accept-  5.  Acccptaxjcc  of  rent  on  a  void  leafe  (hall  not  bind  the  fucceflor 
*?"»P^' '1;  where  the  leafe  is  void  on  the  Jiatute^  hut  other%uife  at  common  lawm 
9.  s.  F.  but  Cro.  J.  173.  pi.  14-  Trin.  5  Jac^  B.  R.  Rickman  v.  Garth. 

c  contra 

upon  a  leafe  voidable. S.  P.  by  Bridgman  Ch.  J.  Cart.  j6.  Mich.   16  Car.  2.  C.  B.  in  the  DeiQ 

and  Chapter  of  Wcftminfter's  cafe. 

1  •  • 

S.  P.  Br.  ^  6.  Bargain  and  fale  by  baron  and  feme  of  the  wife's  land  rcferv- 
Acceptance,    -       ^  ^^^^     j^  ^f^^^  ^j^^  death  of  the  baron  the  feme  accepts  the  renty 

21 H.  7. 38.  It  Will  bar  her  of  her  entry ;  agreed  by  counicl.  Koli.  Kep.  154. 
&o\itev»>t    Pafch.   nJac.B.  R. 

in  tail  ieafrs 

b>  land  and  dies,  and  the  ij/le  iA  tail  accepts  the  rent,  the  leafe  is  affirmed  good. 


(E)     PVhaf  rtiall  be  a  Leafe  or  Grant  coftfirmahle. 

[And  what  (hall  be  ?i  ftifficient  Confirmation  in  refpedl 

of  the  Perions  making  it.     Things  Spiritual.] 

Theparfon,  fi.  CJ^O  make  a parfonage  cbargeablcy  three* things  are  neeeflary, 

^at?on"and^    '^  ^^^'  ^^^^^  ^^^^  charge  be  made  by  the  parfouy  patrony  and 

ordinaiy,       ordinary,      14  H.  4.  18.  b.] 

cannot  bind 

his  fuccefibr.     Br.  Dean  and  Chapter,  &c.  pi.  6.  cites  S.  C. If  parfon  leafes  for  years,  of  charges 

the  church,  and  the  patron  or  ordinary  confirms  it,  this  ihall  bind  the  fucceffor.  Br.  Lcafcs,  pl«  64. 
cites  33  H.  S. 

Br.  Dean  [2.  T^As"]  If  upon  a  fuitfor  tithes  by  a  parfon,  which  he  claims 

^^^\^^^^  by  prefcription,  the  parties  fuhmit  themfelves  to  the  n<u;ard  of  the 
cites  S*.  C.  commiffaryy  ivho  awards^  that  the  defendant  Ihail  pay  an  annuity  to 
but  neither  the  parfon  for  the  tithes,  which  award  is  confirmed  by  the  ordinary^ 
fhTYw-*'^  ^"^  ''^^  h  *^^  patron;  this  ftiall  not  bind  the  fucceflbr.      14  H.  4. 

book,  takes     I  0.  D.J  > 

notice  of 

any  confirmation  by  the  ordinary,  or  any  other  ^  and  there  it  is  held,  that  arbitrement  cannot  give 

frank teoement  without  deed. 

Br.  Con-  pj,  Jf  3  parfon  grants  an  annuity  in  fee  y  though  this  is  detcrmi- 

rroation,^^^.  ^^\^  jjy  j^jg  dcath,  yet  if  the  patron  and  ordinary  confirm  :V,  it  Ihall 
s.  c.  thitit  bind  perpetually.  *  26  Afl*.  38.  per  Norton,  16  E.  3.  24. 
IS  good  dur.  admitted.] 

ang  the  time 

limited  by  the  parfon,  if  the  patron  and  ordinary  confirm  it.  — Br.  Grants,  pi.  73.  cites  S.  C.  and 

S.  P.  by  Norton. 

4.  Confirmation  of  a  rent  or  feiguiory  is  not  good,  but  in  rcfpeft 
of  a  former  eft  ate  or  deed  ;  and  therefore  if  the  firfl  deed  be  lolly  or 
be  before  time  of  memoryy  the  coniirmation  is  not  good ;  per  Hull 
&  Skrene,  &  non  negatur.  Br.  Confirmation,  pi.  24.  cites  12 
H.  4.  23. 

5.  If  a  bifhop  grants  fee  to  ihefiewardfor  term  of  life  y  or  leafes  land 
for  term  of  life,  and  dies  y  and  thtfucreffor  confirms  /"/,  this  is  good; 
for  the  Icafc  was  not  void,  but  voidable ;  per  Danby  Ch.  J.  but 
per  Moyle  and  Choke  J.  it  is  void  by  the  death  of  die  bifliop,  lef- 

for, 


r        « 
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ibr,  quod  contrarium  eft,  as  it  feems ;  for  blfliop,  dean,  and 
prebend  have  fee ;  but  contra  of  a  parfon,  for  there  the  fee  is  in 
abeyance.     Br.  Confirmation,  pi.  17.  cites  5  E.  4.  105. 

6.  A  parfon  makes  a  leafe  for  years,  or  grants  a  rent-charge  to  tb-d.  Marg- 
hegin  after  his  death.  The  patron  and  ordinary  confirmed  it.  It  '"y^^^^'scafe 
feems  good  to  bind  the  fucceflbr,  becaufe  it  is  granted  and  clxtrgcd  and  affirmed 
immediately^  although  it  tiike  not  effeft  in  the  life  of  the  grantor  ;  ^o»  g«od  Uw 
but  Mountague  doubted  of  the  cafe.  D.  6^.  pi.  30.  Pafch.  5  E.6.  a^H^thlt^Jj;^ 

Anon.  other  juf- 

%  tices  in  a 

manner  affirmed  It)  44£iis«  B.  R* 

7.  In  trefpafs,  the  defendant  pleaded  in  bar,  that  the  plaintiff' 
ivithin  age  made  afeo^ment  in  fee  of  the  lands  to  the  father  of  the 
defendant  rendering  rent,  and  that  afterwards  the  plaintiiTconfirm- 
ed  the  premifes  to  the  defendant's  father,  habendum  to  him  and 

his  heirs,  and  that  his  faid  father  died  feifed,  and  th(i  lands  de-  , 

fcendedto  him  asfon  and  heir,  but  judgment  for  the  plaintiiFj  for 
it  was  not  averred  in  fiEt  that  his  father  ivasfeifd  in  fee  at  the  time 
of  the  confirmation^  and  if  he  was  not  then  tlie  confirmation  is 
void,  and  in  this  caf:;  c'^e  land  could  not  pafs  by  the  confir- 
mation, unlefs  it  cnurrd  upon  a  privity  by  way  of  enlargement 
of  eflate.  D.  108.  b.  109.  a.  b.  Mich,  i  &  2  P.  &  M.  Rug- 
way  V.  Wolcott. 

8.  A  bifljc^p  made  a  leafe  for  years,  which  was  coffirmed  by  the  dean  S.  C.  cited 
and  chapter^  and  afterwards  he  let  the  fame  land  t:  another  fjr  20        *''  ^ 
years y  to  commence  after  the  firjl  20  years y  and  then,  before  avy  con^ 
Jirmation  ofity  he  let  the  fame  lands  to  a  third  perfonfor  60  years  y  to 

commence  immediately.  The  Icifl  leafe  *was  firfi  confirmedy  and 
after  the  leafe  in  reverfion  was  confirmed  alfo.  Refolved  by  3 
juftices,  contra  Browne,  that  that  leafe  was  good,  and  the  con- 
firmation good,  notwithftanding  the  laft  leafe  was  firft  confirmed, 
for  the  leafe  is  not  to  hiive  any  intereft  by  the  confirmation,  but 
only  to  make  it  perdurable  and  efFediuaL  Mo.  66.  pi.  180.  Trin. 
6  Eliz.  Anon. 

9.  A.  B.  and  C.  were  Icffees  at  will.     A,  died.     Afterwards  the  ibid,  a 
leffory  reciting  A.'s  deatli  and  the  former  leafe,  and  thiU  B.  and  C.  <!"««  »• 
had  furrcndered  the  leafe,  granted  them  a  new  eJlatCy  habendum  eis  Jhcrthc^t^" 
l3f  haredibus  fuisy  but  there  was  no  warrant  of  attorney  to  make  livery,  nancy  at 
The  court  were  of  opinion,  that  theeftate  at  will  was  determined,  ^'*'  ^*'  ^^ 
fo  that  the  fecond  grant  could  not  enure  as  a  confirmation  to  b^Sw  death 
give  a  fee-fimple  to  B.  and  C  as  it  mi^ht  have  done  if  they  had  of  a.  one  of 
been  tenants  at  will.     D.  269.  b.  pi.  20.  Hill.  10  Eliz.  thcle(ree«i 

becaufe  no- 
thing furrivcs  b^  his  death. 

10.  The  grant  of  an  annuity  made  by  a  prebendary  before  his  inftal.- 
lation  and  induftion  is  void  to  charge  the  prebend;  by  the  opinion 
of  all  the  juftices.  PL  C,  429.  b.  Trin.  20  Eliz.  Hare  v. 
JBickley. 


^66X  Conecmatfoir; 


(F)     Who  {hall  be  ?^fiifficient  Per/on  to  make  a  CoH'^ 

firmation. 

[Or,  what  fhall  be  a  Leafe  or  Grant  confirmable  ia 

refped  of  the  Leflbr  or  Grantor.] 

Cro.E.775.  [i.  TF  a  lawman  he prefented^  infiituied^  and  induHed  to 2l  benefice,' 
pi.  5.  Cof-  X  j^jj^  before  thejlaiuie  of  the  13  Eliz.  makes  a  leafe  for  years  of 

Winder  his* heneficey  which  is  confirmed  by  the  patron  and  ordinary ^  and  after 
S.*C.  ac-  the  incumbent  is- deprived^  hecaufe  be  was  a  mere  lay  perfon^  yet  the 
cordin-ly  by  jggf.  jg  good ;  for  he  was  parfin  defoBo  for  the  time,  and  fo  the 
Fennel  but  ^^^^^  ^^^  void,  and  therefore  well  enough  confirmed.  Trin,  42 
Cawdy  e  EHz.  B.  R.  between  Custor  and  Windate  Adjudged,  which 
contra,  and    jntratur  Pafch.  42  EHz.  Rot.  127.] 

cd  to  have  it  adjudged  accordingly,  Gawdy  aiTcnting,  and  Clench  abfepte;  but  for  odier  defers  the 
judgment  was  fUyeti.  Mo.  6o6.  pi*  $36.  Coftird  v.  Wii^gate,  S.  C.  agreed,  that  a  parfoa 

being  a  lay-man  ought  to  be  deprived,  or  otherwife  all  lus  d&%  ibali  be  ^oo4  as  lawful  parfon  lU  d9- 
privatioi». 

•  f  367  ] 

Br.  Non  eft  [2.  If  a  parfon  makes  a  leafe  or  grant,  or  fuch  like,  and  this  is 
i.^citeToH*  ^otifirmedby  tkc  patron  and  ordinary,  and  Tiitcr  the  parfon  //  deprived 
jr  __*_..  for  a  pre-contraify  (this  was  when  priefts  could  not  marry,)  yet  the 
■f  Fd.  477.  ■\  grant  fhall  be  good.  9  H,  6.  33.  b.  for  he  was  a  lawful  parfoa 
'-  ^T     -'  at  the  coufirmaticn.] 

6i  32.  where 

St  was  held,  that  the  grant  of  fuch  a  parfon  or  abbot  fhall  bind,  becaufe  he  was  abbot  or  paribn  in  pof- 
iieffim.    [But  mentions  nothing  cf  the  cunlirmjtion,  which  feems  admitted.]  Br.  Abbot,  pi.  19* 

cites  S.  C.  that  the  grant  of  fuch  is  good.-— — ^-Biihops  not  confecrated  are  not  biibops,  and  therefore 
»  iraiie  for  years  by  luch,  and  confirmed  by  the  dean  and  chapter,  fhall  not  bind  the  fucceflbr,  becaufe 
they  n^vcr  weic  b'ifi>ops  \  but  e  contra  of  bifhops  depiived,  who  were  bifbops  de  fa6io  at  the  time  of  the 
leafe  and  confirmation  made.  Note  the  diveiiity.  Br.  Lcafcs,  pi.  68.  cites  2  M.  i.  1  Bi.  N.  C« 
2  M.  pL  4.63.  S.  C. 

Br.  Non  eft       [3.  If  the  church  be  full  of  a  parfon,  and  after  another  is  made 

^*  ci"«  9  parfony  and  indu5led  by  the  ordinary,  and  he  makes  a  grant,  which  is 

H.  6*  32.  confirmed  by  the  patron  and  ordinary,  yet  the  grant  is  void,  becaufe 

S.  C.  that  h^»  ^33  notparfn  at  the  time  of  the  grant.  9  H,  6.  34.3 

fuch  is  not  good. 

t  S''  [4.  If  a  church  be  void,  and  one  enters  and  ocaepies  of  his  <i%un 

yletum  ivrongy  without  any  prefcntation  or  inftitution,  and  occupies  it  as 
pi.  3.  cites  parfoHy  and  makes  a  grant,  which  is  confirmed  by  the  patron  and 
9H.  6.  32.  ordinary,  yet  this  is  void,  becaufe  the  grantor  was  not  parfon. 
the  grant  of  %9^'  ^'  34*  Curia.  One  cannot  be  parfon  without  a  prefcntation 
fuch  is  not    or  collation,     $  10  H.  6*  1 1.] 

good. 

§  Br.  Dean  and  Chapter,  pi.  23.  cites  S.  C.  that  by  his  entry  he  cannot  be  vicar ;  but  e  ^ontra  by 

prefcntation  and  induction,  and  that  the  perfon  of  the  vicar  is  charged. Fitsh.  Brief,  pU  65.  cites 

10  H.  6*  JO.-  S>  C. 

5.  Where  the  bi/hop  defaSio  made  a  leafe,  which  was  confirmed  hy 

the  dean  andchapter^  and  after  the  bi/bop  dejure  died  in  the  life  of  the 

12  bifbop 
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tybop  de  faBo.  It  was  refolved,  that  he  not  being  lawful  bifhopt 
and  thU  leafe  being  to  charge  the  pofleifipns  of  the  bifhoprick,  it 
is  v6id|  although. all yWrr/W  oBs^  as  admilTions,  inftitutiotis,  cer* 
tificatesy  &c«'  ihall  be  good  \  but  not.fuch  voluntary  a£ts  as  tend 
to -the  depauperation  of  thc.fuccefibr^  and  fo  affirmed  a  judgment 
given  in  B*R.. Ill Jreland.  "Cro;  J.  552.  554.  pi.  15*  MicL  lyjac. 
B.  R,     Rouan  Obrian  &  al*  v.  Knivan. 

6.  A  parfon  made  a  Uafe  of  his  rcftory^Sr  60  yearsj  which  was 
confirmed  by  the  fuccecding  btfbop^  and  the  fucceeding  patron j  neither  of 
them  being  biihqp^  ox  patron  -at  the  tioie  when  the  leafe  was  made, 
yef^cyddjjcd  per  fot.  Cur.  that  it'  was  good.  Cro.  C.  38.  pi.  3. 
Trin.  2  Car.  C.  B.  C;inifter's  Cafe. 


(G)     In  what  Cafis-X^z  Confirmation  of  the  Patron  [  3<58  J 

and  Ordinary,  is  necejfary. 

£i.  TF  a  prior  and  a  pdrfon^  upon  a  debate  of  the  patronage  of  the 
*  parfon  age,  fubtnit  themf elves  to  the  ordinary y^  nvho  ordains^ 


witli  the  anr\,uity, .  though  <^f*iiir<vt  never- confirmed  ii^  Ic^r  in  as 
much  as  he  is  fcifed  9f  .the  iitfesj' he,hath  quid  pro  quo.    'i6E(L^ 

3. 24.  adjudged.]       ';  '  ;    /:;  ;,    /     '         '  /'/ 

2.  If  a  par/on  tharges  nvlth  {eave\of'the  patron,  and  ordinary^  this  is  For  in  the 
not  good  aftet  th^  Aeath  \>1  the^p^tfon ;  for  there  ought  to  have  g"V^S\ 
been  a  confirmation  of  the  patron  and  ordinary  \  per  Hill,  but  of  hlndm 
Rickhill  contra,  by  which  Rickhill  awarded  the  party  to  anfwer  to  granted  the 
fuch  grant  made  by  the  parfon  with  leave  of  the  patron  and  ordi-  ^pl^'^^f 
nary;  but  Brooke  makes  a  quaere  of  this  award.     Br.  Confirma-  ,0  Aidra  * 
tion,  pi.  30.  cites  7  H.  4.  15,  16.  FtiK- 

,•,  .      *  ...  yameii  hy 

ajfent  of  the  deanaad  chapter,  and  died,  by  which  the  grantee  ioiA  his  ofEce,  as  it  is  faid,  becaufc  cho 
cean  and  chapter  had  not  confirmed  it ;  quod  nota  ;  and  yet  per  Littleton,  in  the  end  of  the  chapter  of 
DifconCinoance^.a^parion  may  charge  fcy^alfent  of  the  patron  and  ordinary  ;  for  the  urrit  of  entry  upo« 
fuch  difconti nuance  it  bntf  dt  cntrefne  ajpmfu  capituli^  or  fine  aTienfu  confratrum  & fcrorumy  but  tho£e 
feem  to  be  aH  in  one  and  the  fame  corporation,  but  more  waa  in  the  grant  of  the  bimop  of  London,  at 
mifnofm^rf  &c.  for  the  faid  Aldrcd  Fitz -James  was  named  Etheldredus,  where  it  fli»uld  be  Aldccdus* 
and  fo  was  nufn^OKxl,  and  alfo  the  deed  was,  quod  figillum  noftnim  appofuimus,  which  may  be  re*' 
ferred  to  the  bidop  only,  and  not  to  the  bifliop,  dean,  and  chapter  \  and  therefore  by  feveral,  at  thit 
day,  the  grant  was  avoided  for  thofe  caufes,  and  not  for  the  ether  caufe,  and  fo  a  grunt  v'ub  offtM  ^ 
th* dean  and  thapternvUh  ali  perfeSions  is  gG«id»  Br.  Confirmation,  pL  30.  cites  7  H.  4.  151  lo. 
■   I      S.  C.  cited  Lane,  3^. 

3.  If  par/on  or  vicar  maies  a  leafe  for  3  lives <^  or  21  yearr,  of 
lands  accti/fomably  letten,  referving  the  accujiomed  renty  it  muft  be 
alfo  confirmed  by  the  patron  and  ordinary,  becaufe  it  is  excepted 
out  of  the  32  H.  8.  and  not  reftraincd  by  the  flat,  13  Eliz.  Co. 
Litt.  44.  b. 

4.  There  is  a  diverfity  between  ^fole  corporation^  as  parfon^  pre* 
hendaryy  vicar ^  and  the  like,  that  have  not  the  abfolutefee  in  them,  for 
to  their  grants  the  patron  muft  give  his  confent.  But  if  there  be  a 
corporation  aggregate  of  many,  as  doan  and  chapter,  mafter,  fellow$| 
and  fcholars  of  a  college,  abbot,  or  prior  and  covent,  and  the  like. 
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or  any  file  corporation  that  bai  the  ahfolutefee^  as  a  bifhop  with  con-* 
fent  of  the  dean  and  chapter,  they  may  by  the  common  law  make 
any  grant  of  or  out  of  their  pofTeflions,  without  their  founder  or 
patron,  albeit  the  abbot  or  prior,  &c.  were  prefentable  \  and  fo  it 
is  of  a  biihop,  becaufe  the  whole  eftate  and  right  of  the  land  was 
in  them,  and  they  may  refpedlively  maintain  a  writ  of  right. 
Co.  Litt.  300.  b. 


[  369  ]     (H)     By  the  Dean  and  Chapter  [or  ethers]  of  the 

Grant  of  the  Bifhop. 

[i.   T>Y  xhtfeodal law^  the  bidiop  non  potcft  dare  in  feodum,  a 
^  thing  that  had  ufcd  to  be  given  in  feodum,  without  the 
aflent  of  the  chapter.     Antonii  Contii  method  us,  52.    It  is  there 
faid  that  this  is  a  great  qucllion.] 

[2.  By  the  law  of  Sr:t/n:;il,  cpircopi  ncc  abbates  pofTunt  de  ter- 
ns fuis  aliquam  partem  donaic  acl  rcmanentiam  fine  afl'enfu  &  con* 
firmationc  domiiii  regis  quia  eorum  baronix  funt  do  eleemofyna 
domini  regis,  &  anteccfibrum  iuoruni.  Skene  Regiam  Majefta- 
tem,  48.  I,  2.] 

L3.   A 'grant  by  the  h^hop  of  I^ Tenth  in  Ireland  by  the  ajfent  of  his 

clergy f  he  not  having  auy  dent?  otid  chapter^  is  a  good  grant  without 

other  confirmation.     Davics's  cafe  of  Proxies,   i.  admitted.] 

Co.  Litt.  [4.  If  a  b'tfljop  hathtivoch.:pLTS  ivhich  ufcd  to  CGnfinn  grants  made 

3c I.  a.  in    jjy  Yivoi    as  the  biihop  of  Coventry  and  Litchfield  had,  the  prior 

pnncipio.  ',  '  ^  ^  *  111  IT  r  r  •      I  r  J  t  3 

S.  p. and  convent  of  Lcventryy  and  the  dean  and  chapter  of  Litchjicldy  and 

•  S.  C.  cit-  a  grant  of  the  bifhop  is  confirmed  by  the  prior  and  convent  only, 
Ar^^u  and  not  by  the  dean  and  chapter,  this  is  no  good  confirmation  to 
234."  in  pi.  bind  the  fucceflbr.  Temp.  •  R.  2.  fol.  104.  D.  11  El.  2B2.  27. 
3«7-  for       Statham.  AfT.  co  Ed.  2.  but  it  is  not  in  the  book  in  print.] 

both  are  but  J  o  *^       .   -* 

one  chapter 

in  refpe^  uf  the  biibop  ;  for  if  the  bishop  is  chofen  by  both  chapters,  there  a  confirmation  mull  be  by 

both*  Fitah.  G«ants,  pi.  104.  cites  S.  C. 

D.  2S2.  b.  [  «f ,  If  the  dean  and  chapter  of  Chrifl-chnrch  and  St.  Patrick  ufed  a 
Archbilhop  ^^^P^^^*  ^^'  '^  confirm  the  grants  made  by  the  archbifhop  of  Dublin^ 
of  Diblin  V.  and  yet  Chrift-church  is  known  to  be  the  eldeft  chapter  to  the  fee, 
Bnierton —  and  the  dean  and  chapter  of  St.  Patrick,  by  their  chapter-feal, 
by  Coke!  8^^^  ^"^  furrender  to  the  king  in  fee  all  their  faid  church,  houfe, 
Arg.  Le.  lands,  and  pofleflions,  but  without  the  licence,  will,  or  confent  of 
234.  in  pi.  their  bifliop,  being  their  chief  ordinary,  and  patron,  for  the  mod 
admitted  P^^>  ^^  ^'^  ^^^  prebends  \  and  after  a  leafe  made  by  the  bifhop  is  con» 
becaufe  the  firmed  cnly  by  the  dean  and  chapter  of  Chrijhchurch ;  this  Confirmation 
furicndcr  {j^^\\  bind  the  lucceflor  biihop,  becaufe  the  corporation  and  chapter 
ofpariia*  of  St.  Patrick,  which  was  the  other  chppter,  was  diflblved,  and 
ment,  and     determined  lawfully,  and  without  the  confent  of  the  archbifliop. 

fo  one  folc     £)^  ,  j  ^A.  283.  27.] 
cn*pter  re-  ... 

«atpcd»  Co.  LItt.  501.  a.  in  principio,  S*  P« 

16.  If 
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{6.  If  the  prior  ofBath^  and  dean  and  chapter  of  Wells ^  have  ufed  r— -^ 


(*)  de  tempore y  £^r.  to  confirm  grants  made  by  the  bijhop  of  Bath  and  *  ^®''  */*• 
Wells  i  and  after  by  thejlatute  of  the  31  //.  8.  the  priory  of  Bath  is  '     ~^ 

dijfalvedy  and  a  leafe  made  by  the%lpJop  Is  confirmed  by  the  dean  and 
chapter  of  Wells  only^  the  other  chapter  being  diflblved  by  the  Ita- 
tute;  it  feems  this  confirmation  (hall  bind  the  fucceiTor  bifhop. 
D.  3,7  H.  8.  58.  7.  Quaere ;  but  34  H.  8.  cap.  15.  an  aft  of 
parliament  is  recited,  that  it  was  a  great  doubt  whether  it  was  a 
good  confirmation,  and  therefore  it  is  enafted,  that  all  the  faid 
confirmations,  and  all  after  to  be  made  by  the  dean  and  chapter, 
fhould  be  good  in  law.] 

[7.  If  a  bifijop  makes  a  leafe  for  years  to  the  hingy  and  before  invoU  Law,  3t. 
f«^«/of  the  leafe  the  dean  and  chapter  confirms  ity  and  after  the  f  leafe  fj? '*'^^"'* 
is  inrolled,  this  is  a  good  confirmation,  though  the  leafe  is  not  s.  c.  argued 
in  efle  at  the  time  of  the  confirmation;  for  this  is  but  Tvsxajfetity  ^bW«  60. 
which  may  as  well  be  bcfor?  the  leafe  as  after.     Trin.  8  Jac.  ^*  ^^e  *^*"** 
Scaccario.     Sir  Edward  Dimmock's  case.]  court,  ana 

S.  p.  agreed 

by  ali  the  barons,  and  judgment  againft  the  king  at  to  the-  mefne  profits.  Co.  Lite.  '301.  a. 

S.  P. If  a  bifliop  makes  a  leafe  the  2d  of  May.  and  the  dean  and  chapter  confirm  it  the  ift  of 

May,  this  is  a  good  leafe  after  the  biihop's  death  \  p^r  Catiin  and  Souchcote.  Wrty  aflced  how  a  leafe 
could  be  confirmrd  before  it  was  made  ;  to  wh  ch  Catiin  and  Southcote  replied,  that  the  aflent  befoie 
as  a  good  confirmauon  after.     Ow.  33.  Hill.  8  Jbliz.     Anon. 

t  [  370  ] 

8.  If  the  chapter  confirms  the  grant  of  the  bifhop  after  his  death  it  is 
void ;  for  it  ought  to  have  pcrfeftion  in  the  bifhop's  life.  Arg. 
Godb.  25.  cites  31  E.  3.  pi.  20.  &  33  E.  3.  Confirmation,  20. 

9.  If  the  chapter  confirms  the  Isafe  of  the  bifhop  after  his  deaths  in  S.  C.  cited 
time  of  vacation,  this  confirmation  {hall  not  bar  the  fucceifor.  ^''^•.Godb. 
Fitzh.  Confirmation,  pi.  22.  cites  Hill.  33  E.  3.  35^  f^/it 

ought  to 
have  perfection  in  the  life  cf  th;  biihop,  otherwi fc  it  is  void.  Bifliop  made  a  leafe  for  21  years, 

and  anoiher  leife  of  the  lame  UnJ  b'-rng  in  being  not  cxv^ircd  by  4  years,  and  died,  in  time  ofvacatiom 
dean  ami  ibapter  conf>r;,d  it  ;  per  Llcnch  it  is  a  gojd  confirmadon.  4  Le.  7S.  pi.  i66«  28  £Iic. 
C.  fi.    Gtir.daU  Archbii2iop's  caic. 

10.  If  the  bifijop  be  patron  and  ordinary^  and  confirms  fa  leafe  for 
years],  there  mult  be  tlic  coLfirmationoi  the  dean  and  chapter  alfo; 
for  the  biihop,  as  ordinary,  oocs  nothing  by  his  confirmatioli  but  a 
judicial  a<fV,  and  as  patron  he  has  the  inheritance  thereof  in  jure 
ccclefix,  which  he  cannot  bind  againft  his  fucceflbr  without 
confirmation  by  the  dean  and  chapter.      Br.  Lcafes,  pi.  64.  cites 

33  H.  8. 

II-.  In  debt  the  plaintiff  declared  that  the  predeceflbr  of  the  Bendl.  183. 
bifliop  granted  to  him  the  cjfce  of  keeper  of  the  bijljofs  manfton-houfe  s/c"  a'd- 
of  D.  for  the  term  of  hU  //)v,  ^ith  the  fee  of  2^.  per  diem  to  be  ijfuing  judged. 
and  paid  out  of  lie  profits  of  the  rents  and  farm  ofD.  by  the  receivct 
of  the  bifliC'p,  nnd  alfo  an  yearly  robe^  which  grant  was  confirmed 
by  the  dean  and  chapter,  that  the  bifliop  died,  and  the  defendant 
was  elefled  bllhop,  and^ir  arrearages  of  the  money  and  robes  for  8 
years  the  plaintiff' b>'ought  his  aflion  againjl  the  fuccejfjr  bifliop,  who 
pleaded  that  the  plaintiff  did  not  exercife  the  faid  office.  The  jury 
found  for  the  plaintiiF^  and  he  had  judgment  to  recover  tlie  robes 

and 

IQ 
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and  annuity,  and  the  arrearages  incurred  as  well  before  as  after  thd 
bringing  the  original.  Mo.  88.  pi.  220«  HilL  lo  Eliz.  Uowfev^ 
Ely  (Bifliop  of). 
foRej).  6i.  12.  The  bj/bop  of  CheftcT,  afim^  the  Jlainte  i  £//z.  did  grant  to 
^  V^  ^'^'  G*  B.  an  annuity  of  5  marks  per  annum  pro  confilio  impenfo  €5*  im^^ 
YclwtoD  J.  P^ndendoy  which  was  confirmed  by  the  dean  and  chapter  ,•  and  then  the 
laidy  he  re-  bijhop  diedy  and  B.  brought  a  writ  of  annuity  againft  the  fuccefTor, 
membered  and  jn  his  count  did  aver,  that  the  predeceflbrs  of  the  faid  bilhop 
BoahDn  ▼.  ^^d  granted  rcafonable  fees  (but  did  not  aver  that  this  fee  had  been 
tbeBIOiopof  granted  before),  and  did  aver  that  he  was  homo  confiliarius  and  in 
Cbichefter,  j^^^  peritus ;  and  the  opinion  of  the  court  was  againft  the  plain" 
k  colieaed  tt^*,  but  there  it  was  rcfolved,  that  although  the /aid  bijhoprick  was 
that  ihc  bi.  founded  but  of  late  times ^  to  wit,  in  the  time  of  H.  8.  yet  a  grant  of 
Suall  **  ^^  2^^  rf^^^iS^^y  to  one  in  poffcffion^  with  reafonable fees  (the  reafon- 
granted  to  ablcncfs  whtrcof  is  to  be  decided  by  the  court  of  juftice,  wherein 
»counfciiors  the  fattic  doth  depend)  //  gpody  and  is  reftrained  out  of  the  ge- 
r%«tt  to  *'  "^^^^  words  of  the  faid  aZk.  Bridgm.  31.  cites  Trin.  30  Eliz. 
cacbywhefc  Boulton  V.  the  Bifhop  of  Chefter. 

at  now  be 

granted  4 1.  a  year  to  one,  though  this  be  not  in  diminution  of  the  revenue,  nor  more  chargeable  Co 
the  fucceiTor,  yet  becaufe  it  is  a  great  prejudice  to  him,  in  another  degree  it  is  void  ;  for  he  cannot  by' 
any  intendment  be  fo  well  advifcd  by  one  as  by  two  \  but  if  the  bifliop  had  granted  a  counfelior  4x7  s« 
and  by  the  laft  claufe  had  granted  to  him  another  40  s.  it  is  void  for  the  lati,  and  good  for  the  firftf 
and  this  ^iflnereoa  he  grounded  upon  2  £.  i.  *  Feofiwents,  94.  But  Boulton  in  this  cafe  did  not  pic- 
vail,  becaufe  he  dithnot  aver  that  it  was  the  ancient  fee. 

•[371] 

13.  The  dean  and  chapter  of  Femes  in  Ireland  confijled  of  ii  per^ 

fons  and  the  dean;  and  3  ofthefe^  with  the  commijfory  or  pn^or  of  the 

dean,  confirm^  &c«  and  efterwards  3  other  of  the  prebendaries  fubfcrib* 

ed  their  names  to  the  confirmation  at  feveral  days^  and  the  leafe 

was  held  void  becaufe  the  dean  could  not  make  a  fubftitute,  and. 

the  major  part  of  the  corporation  ought  to  be  confenting  to  this, 

and  that  fimul  &  femel»  and  not  fcatteringly  ;  but  they  are  not 

confined  to  the  chaptcr-houfe,  but  they  may  ailemble  and  do  their 

a£is  elfewhere.    Dav.  47,  48.  Fafch.  5  Jac.  B.  R.  The  Dean  and 

Chapter  of  Femes's  cafe. 

Palm.  457.        14*  If  2i  dean  ofT*\>c  made  a  bifhop  of  L.^  and  by  a  difpenfation  is 

S.  C.  ad-     continued  dean  as  before^  wth  a  power  facere  omnia  que  ad  decanum 

iiya  h  was  *  ^^ftiw^i/  in  tam  amplis  modo  &  forma,  as  if  he  was  not  promoted 

reiblved  by     to  the  faid  biihoprick  non  objlante  anyflatute^  canon  general  or  local 

ail,  that  a     jq  the  Contrary,  and  afterwards  is  made  bifhop  of  B.  but  before  his 

mmdatory     confirmation  the  king  makes  another  difpenfation  to  retain  the  deanry  as 

cannot  con-   before^  and  mefne  between  the  two  difpenfations  the  bifhop  of  IT.  made  4$ 

£ni].^—     leafe  for  21  years  ^^  which  the  dean  confirmed.     Per  tot.  Cur.  the  dif- 

s.  c.*in*to-  penwtions  continued  him  dean  as  before  per  vim  prioris  tituli  to 

cidem  ver-     all  purpofes,  fo  that  he  may  coitfrh,  make  leafes,  or  do  any  a£l: 

bit, jjj  dean,  as  if  he  never  had  been  bifhop.     And  all  agreed  that  the 

s^'.^d-  2d  difpenfation  on  his  eleftion  to  B.  was  made  in  time  convenient^ 
judged  ac-  and  that  he  continued  dean  by  force  thereof.  But  Jones  J.  held 
trth"^  nn!  ^^^  ^^^  ^^  \ittxi  a  tn^  commendatory  dean  only^  the  confirmatioa 
Jpai  po'mt.'   had  not  been  good;  to  which  Hide  afleuted>  but  Doderidge  feemed 

c  contra^ 
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€  cohtta,  and  Whitlock  J.  faid  nothing.     Jo.  158*  Trin.  3  Cati  - — Watf*. 

B.  R.  Evans  V.  A&Vfith;  "       '  Comp-In- 

S^5.  cap.  44.  has  a  quftre,  who  confirms  blihop^a  grants  and  leafed,  where  the-e  is  a  mere  conunca4« 
•toxy  dcan^  if  not  the  clergy  of  the  dioCeiq>  at  in  cale  where  there  it  no  dean  and  chapter. 


(I)     By  the  Btjhop^  Bean  arid  Chapter^  what  {hall  be 

faid  a  good  Confirmation.  .   . 

[i.    8  E.  1.  in  Otulo  Cartarum.      M.  8.  Part.  46-  ^eteafe  of  thi 

*^   bifl)Op  of  London  ex  djjetifu  55*  QOtifenfu  Decani  t^ 
tins  CapituUJ] 

2.  C.  a prebenddry  of  thfc  cathedral chuifch  of  Chichefter,  made  le(ifi 
hy  indentu/ey  that  he  loith  the  ajfent  ofR,  bijhop  of  Chichefter,  and  of  the 
Dean  and  Chapter  of  the  fame  church,  ivithoni  naming  the  names  of  the 
ieanj  and  the  dCcd  cdncluded  thiis,  viz.  In  witilefs  whLreot  thd 
faid  parties  to  thefe  prcfent  indentures  haVe  interchangeably  fet 
their  fe?ls,  and  the  feat  and  name  of  the  prebendary  ^  and  ihe  feat  of 
the  bifhop  and  the  chapter  nvas  put  to  it ;  quaere,  if  ivithout  any  words 
{f  confirmation  or  ajjent  mentioned  by  them,  if  this  be  a  good  leafe 
to  bind  the  fuccefTor*  D*  106.  d.  pL  2I.  i  &  2  P.  &  M*' 
Champion's  .cafe. 

(K)     Confirmation  bftht  Crant  of  the  t)ean^         [  3*^2  1 
What  fhall  be  a  good  Confirmation. 

[1.   |F  a  dean  leafes  dny  of  his  pojjtjftonsy  of  which  he  is  file  feifed^  ^'  40-  ^ 

*-   with  the  ajfent  of  the  chapter ^  this  is  a  good  confirmation,  fi,i's'ciUc    *    • 
l>ecaufe  the  dean  only  had  the  eftite*    D.  29  H.  8.  46.  b  721  s.  c, 
and  the  writ  de  fine  aflcnfu  Capituli  will  prove,  that  there  needs 
but  one  afTent.] 

.  [2.  [S(?']  j^a  Dean  is  Ible  feifed,  and  not  with  the  Chapter,  of  D.  40.  b« 
certain  poITenions,  an<i  leafes  it  hyfuch  words  in  the  deedj  quod  De^  P^*,'*  ^^** 
canus  ex  ajfehfu  totius  Capituli  dim  fit  y  and  t\\Q  ftal  of  the  Chapter  is  sec  (O) 
ahnexed  to  the  deed  ;  this  is  a  good  confirmation,  for  it  is  a  good  pi.  i. 
afient.     D.  20  H.  8.  40.  b.  72.) 

[3.  So  if  ah  abbot  leafes  with  the  aflent  of  the  covent,  and  an- '  S.  P*  by 
nex^s  their  feal  to  the  deed,  this  is  a  good  confirmation,  becaufe  ^j',^^' ¥^ 
the  abbot  hath  all  the  eftate,  and  there  requires  only  the  aflent  of  for  ihe 
the  covent,  which  pafles  nothing.    D.  29  H.  8.  40.  72.}  njonksand 

friars  being 
dead  peifona  in  law>  cannot  be  parties  to  thcMfe.    4  Lc.  i  Y.  pi.  44.  Tfin.  a6  Elie*  B.  R.  obiur  }a 
Clark^s  cafe.      ■      '  S.  P.  obiter  D.  40.  bIWill.  29.  H.  8.  pi.  i.       ^      S.  P.  Br.  Faits,  pi.  45* 
Cites  14  H.  6.  i6«  See  (OJ  pi.  i.  and  the  notes  there. 

£4.  [But']  if  Zt  dean  and  chapter  ate  jointly  k^d,  and  the  dean  D..40.  b. 
leafes  with  the  ajfeht  of  the  chapter ^  and  arinSes  the  feal  of  the  E*\''  p^*" 
chapter  to  the  deed,  this  is  void,  and  {hall  not  bind  the  chapter,  s.  p  "bcil^ 
bf caufe  they  have  an  eftate  in  them,  as  well  as  the  dean  hath  in  c^ufe  the     ^ 

•Vol;V.  Ec  bim,  '*"?*«'«• 


47'  Confitmatiotw 

fuKti  of  dK  him,  and  may  make  xgrant.  D.  29  H.  8. 40.  b.  71.  fztciu  10  Jaci. 
22*215^  B.  between  ToMLiHSON  and  Croke,  agreed.] 

Inch  tlw  iamif  and  fiull  implead  and  be  impleaded  ^tfa  lum.    Br.  Faits,  pi.  45.  cttiii  14  H.  6.  x€* 


D.  »7  J.  k.        [^,  The  dean  of  Welli  maj  pafs  Ins  poffejfions  with  tie  affent  efth^ 

Fal^*  10     chopter  mthfut  any  confirmation  of  the  hi/hop^  and  after  this  dean* 

Xfis.  Wal.    ry  is  funrendered  and  diffolved^  and  this  diflblution  confirmed  by 

rood  V.  Pol.  parliament^  emd  a  new  deanrj  executed  by  the  a&y  and  the  nominatiosi 

(K)  pi^.     ^  letters  patents  of  tie  new  dean  and  hu  fuccejfars  given  to  the  king 

S.  C»  and  his  fucceflbrs  /  and  it  is  enaited  alio,  that  the  new  dean^  and 

his  fuceejfors^  may  grants  devnfey  and  depart  with  their  poilcffions^ 

in  the  fame  manner  and  form  as  the  ancient  deans  might  and  ufed  to 

do;  in  this  cafe  there  needs  no  confirmation  from  the  bifliop  of 

the  grant  made  bj  the  new  dean,  becaufe  his  confirmation  was 

not  neceflary  to  tne  grants  of  the  old  dean  ;  nor  is  the  confirma« 

tion  of  the  king  of  the  grant  of  the  new  dean  neceflary,  becaufe 

this  is  not  a  mere  donative^  but  is  made  of  the  fame  nature  as  the  old 

dean  whs.     D.  10  Eliz.  273.  37»'peT  Curiam.] 

6.  Dean  feifed  in  right  of  himfelf  and  his  chapter  makes  leaie 
for  years.  Chapter  by  themfelves  confirm  it;  it  is  not  good,  becaufe 
their  deeds  being  fevered  are  to  no  purpofe,  it  being  a  body  entire^ 
€Kherwife  if  after  the  leafe  they  both  confirm^  becaufe  it  amounts  ta 
a  new  leafe.  D.  40.  b.  i.  in  Marg.  cites  14  H.  6*  16.  [But  I  do 
not  obferve  this  very  point  in  that  cafe  in  the  Year-book.] 

7.  An  archdeacon  having  a  parfonage  appertaining  to  his  arch* 
deaconry,  made  a  leafe  of  the  paifonage  before  the flatute  13  Eliz.  for 

forty  years^  and  which  was  confirmed  after  the  ftatute,  adjudged  a 
good  leafe  and  confirmation  for  the  forty  years.  Mo.  459^  pi.  63d. 
Mich.  38  &  39  Eliz.  Arkingfall  v.  Denny. 


C  373  ]   (L)  Confirmations  by  Par/on^  Patron^  and  Ordmatj. 
^^^79?  What  (hall  be  faid  fufficicnU 

CraE.  5S7.  [l«  T  F  the  bip)op  of  Sarum  be  patron  if  the  church  prefentative  of 
pi.  xS.  ^  S.  which  lies  within  his  dkcefty  and4Bls  is  the  body  of  a  pre* 

Ao'sliz!^  ^^/licrnr  in  the  church  of  Sarumj  and  the  bifhop  of  Sarum  is  patrom 
3.  R.  iicr.  alfo  efthe  church  of  D.  which  is  alfo  prefentative^  and  thb  lies  in  the 
iertv.  diocefs  of  the  bifhop  of  Wtnton  i    and  after  the  church  ofD*  is  em* 

s!!^^^     ik^xri/  and  united  lawfully,  by  the  ajfent  of  the  bi/hops^  deans  and. 
Utm%  to       chapters  of  both  diocefes,  to  the  prebend  of  S»  and  after  the  bi/hop  of 
^^  ikf      Sarum  collates  %  S*  to  the  faid  prebend^    which  now  by  the  union 
Cuiltfparfoft-  ^^fi*  xfboth  churches y  andinftals  him  in  the  cathedral  rf  the  church 
tgt,  and       of  Sarum  /  and  after  the  prebe^vy  makes  a  leafe  for  years  before 
J?P^"        the  flatute  of  the   13  Eliz.  and  not  warrantable  by  the  ^ftatute  of  the 
this'wasift     32  /f.  8.  andHhis  is  confirmed  by  the  bi/hopy    dean  and  chapter  of 
his  time  a     -f^n/m,  aod  not  by^e  bifhop  of  Wintoni  yet  this  is  a  good  cob-« 
grea^qocf.    fiyniation;  for  by  mt  union  the  hfiop  of  Winton  hath  annexed  it 
that'ic  hftd     ^^  ^^  prebend  of  S.  and  fb  hath  oufied  Inmftlf  <f  his  power  <f  cou^ 
Wen  in  two  firmotion  aa  c^rdinsiry  \    for  after  the  unioui  the  m'cbcndary.is  in* 
•it^rcir      ^  xa  veM 


Vefted  In  both  churches  by  his  inftalmcnt  without  any  other  pre-  ^^^  ^«^«« 
fentation^  admifiion,  inftitution^  or  induftion,  in  the  church  of  ^^Yt  it 
B.  orS.   Pafch.  lo  Jac«  B.  R^  between  Leigh  and  Hellier  ^  weienouftii 
refolyed  per  Curiam,   upon  evidence  upon  a  trial  at  bar  for  patt  *J*VJ^  ^{*^ 
of  the  pofleffions  of  the  church  of  Hulband-Tarant,  in  the  coun^*  uf^ctt 
ty  of  Southampton,  which  was  annexed  to  the  prebend  of  Buf-  a^pcni* 
bage  in  the  county  of  Wilts,  this  being  a  prebend  in  the  cathe* 
dral  church  of  Sarum«] 

2.  A  parfon  made  a  leafe  for  years,  P*  who  was  the  patron  in 
the  reverjion  before  the  Jlatute.  1 3  Eliz^  confirmed  it}  and  after  the 
Jiatute^  viz.  the  14  Elit.  the  ordinary  confinhed  ity  and  23  Eliz.  hi 
which  had  the  patrotiage  for  life  confirmed  it*  It  was  the  opinion 
of  the  juftices,  that  all  the  confirmations  by  the  ordinary  and  pa^ 
trons  were  good  \  for  the  ftatute  fpeaks  of  alienations  by  incum^ 
b^nts,  but  doth  not  make  void  confirmations  made  before  the 
ftatute.  Cro.  £»  18.  pL  5.  Pafch.  25  Eliz.  C.  B*  Higgikisy% 
Grant. 

3*  A  prebendary  of  Sali/buryj  anno  4  E«  tf.  made  a  leafe  to  P*  iKeh.j^^d^ 
for  99  years  of  the  reBories,  and  of  K.  and  T*  in  com*  Devon^  to  P^*  |?*  J*/ 
commence  after  a  leafe  then  in  beings  which  laft  leafe  Hiias  confirmed  sic '•(ays  Ic 
hy  the  bifhop  of  Sarum  and  dean  and  chapter  there  and  enjoyed  ac-*  •f^  doubted 
cordingly.     The  court  held  this  a  good  leafe,  though  not  con^  J^^jr'^*^'^  '*** 
firmed  by  the  bifbop  of  Exeter  in  ivhofe  (Uocefe  thefe  reJFlories  were  t  finiied  by 
for  though  they  are   not  within  the  diocefe  of  Salifbury,    yet  <*«an  and 
becaufc  by  grant  of  H.  2*  and  of  the  bifhop  of  Exeter,  they  are  bl'^^.^^^lh^ 
annexed  to  the  canonry  of  Salifbury  and  made  parcel  of  the  iipitronof 
prebend  there,  therefore  though  they  are  indu<^ed  by  the  bifliop  !«•  d>  ^y'nj 
of  Exeter,  yet  they  are  inftituted  by  the  bilhop  of  Salifburyj  and  JJJ  *"fc"*^ 
take  an  oath  of  canonical  obedience  to  him,  and  lapfe,  &c.  fliall  whereof  D» 
not  incur  to  the  bifliop  of  Exeten     Sid.  75.    pi.  d.   Pafch.  14  "ordinary, 
Car.  2.  B.  R.     Gie  v.  Rider.  J;^,«^,; 

confirmation  by  D.  but  that  afterwards  it  was  ruled  to  be  good* 

4«  If  thefe  be  a  compo/ition  confirmed  between  a  parfon  dnd  But  by  the  « 
his  pariifaioner,  by  which  the  parifhioner  is  to  pay  5 1.  in  lieu  of  j«^i$m^««  »n 
hi$  tithes  for   10  years,"  and  afterwards  another  compofition  is  cife'ic"^*^ 
made,  whereby  the  pariihioner  agrees  to  pay  6  i.  for  the  fame  leems,  that 
10  years;    this  2d  is  good  without  a  confirmation,  becaufe  it  is  ^"«hfecond 
an  enlargement  of  the  former^  and  more  •  for  the  parfon's  advantage  w*iiTnot  «f- 
than  the  firft  Was.     Arg.  Hard.  385.   Mich.  16  Can  2«  in  csSe  feachefac- 
#f  Ingoldfby  v.  WivcU  and  Ullithome*  Jhfp"rf4, 

and  therefor^  th^  pariihSQiier  na/i  boisd  by  ll^    See  ibid.  387. 
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(M)     Confirmation  by  the  Patron  and  Ordinary^ 

Patron. 
Who  Ihall  hQ/ufficient  to  make  it/ 

•  Br.  Dein  ^i.  1  F  a  Dcan  and  Chapter  are  patron^  a  confirmation  by  the  prcfi*^ 
md  Chapter,  1   ^^^<^  q^  commtJTary  (who  is  a  deputy)  is  not  good  without 

cites  V.  c.  the  confirmation  of  the  dean^  bccaufe  the  prcfident  can  do  nothing 
thatprefi.     to  charge   the   churcL     *  ii  H.  4.  64-  b.    Davis,    i.  48.   b. 

^r/,r  C47.  b.] 

dean  have  authority  to  hear  and  determine  (piritval  or  other  caufes,  but  nrit  to  feal  a  confirmation  for 
the  dean  or  the  chapter  in  the  name  of  the  dean  and  chapter,  To  as  to  bind  him  and  his  fucccnbrs.— 
The  power  of  the  commifTary  is  only  to  difcufs  caul'es,  and  not  to  feal  deeds  \  and  though  in  this  caie 
the  deed  viz»f*aUd  hy  the  ckapier  as  ival  as  the  dejns  commiffaryy  it  was  held  not  food  to  bind  the  fuc- 
cefTor.  Br.  Cotporaiions,  pi.  17.  cites  S«  C.  but  Bro'ike  adds  tfu^rcf  if  there  was  a  ciiflcm  that 
the  commilTary  feal  for  the  dean.«  '  A  dean  eannoc  make  adepuiy  to  confirm  leafei ;  per  Noy« 
Palm*  461.  Lat.  35.  S.  F.  accordingly.— Ibi J.  237.  S.  P. 

Crt).J.458.        [2.  If  a  hijhop  he  patron  of  a  prebendary  y  znd  he  confirms  a  leafe 

P^- 5-  Smith  niadc  by  the  prebendy  this  is  not  good  without  the  confirmation  of 

s!  C.  but  the  dean  and  chapter  :   for  this  patronage  is  part  of  the  pofleffions 

S.  P.  docs  of  the  bifliopric,  of  which  he  cannot  bind  his  fuccclTor  without 

— 'fiSft*  *^  ^^^^  ^^^  chapter.     P.  &  Tr.   15  Jac,  B.  R.  between  Si^ith 

ago.  S.  C.  AND  BowLES,  this  was  fo  agreed.] 

which  fee  at 

pi.  3.  in  the  notes  there.  '  Co<  Litt.  300.  b.  S.  P.  of  an  advowfon,  that  if  he  be  a  patron  he 
cannot  Confirm  alone,  buc  the  dean  and  chapter  mud  confirm  alfo  for  the  reafon  given  in  Roll.,>— *Se« 
f\,  3.  and  the  noic3  theie. See  (P)  pi.  1,  a.  -  b.  C. 

3  Buift*  l^j.  But  it  feems  that  fuch  a  confirmation  made  by  the  bifliop 

fa^°''t^w^'  ^<2//  bhid  the  bifhop  hinifelf  Amm^  his  time,  and  all  thofe  who  come 
urged  and  under  him  ;  for  the  confirmation  of  the  dean  and  chapter  is  re- 
agreed  by  all  quifite,  that  the  bifliop  may  not  prejudice  his  fucccffor.  Fafch. 
that  this       ^  Trin.  I  c  Jac.  Smith  and  Bowles  it  was  a  queftion.l 

connrma-  -/  .*  t  j 

tion  by  the  archbifliop  patron,  without  the  dean  and  chapter,  is  good,)  and  (hall  bind  the  fircetiTor  }  and 
*  for  this  was  cited  33  H.  S.  .Brook's  Cafes,  fol.  46.  pi.  201.    PI.  C.  518.  inr  cafe  of  Hare  v.  Brick- 

ley,  and  19  £liz.  D.  357.  Cro.  J.  4^8.  pi.  5.  S.  C.  but  S.  P.  does  not  appear. But 

Br»  N.  C.  fol.  46.  pi.  202.  i^  via.  if  a  lf./hGj>  be  pattsn,  and  x\\c  parfon  makes  a  hafty  or  grant  by  dted^ 
there  the  btjbop  patron  and  the  ordinary y  and  the  Jean  and  chapter  ought  to  corfirw,  if  the  grant  or  leafc 
ihall  be  fure.  Contra  ^vh^re  a  layman  is  patron  m  f't,  and  be  and  the  ordinjry  cottfrm^  this  fufficea 
without  the  dean  and  chapter.  Fcr  in  the  fir ji  eaje  tie  bijbbp  patron  bds  inter  ejl  in  the  injw-itanc*  to  the 
biihopric,  but  on  the  other  cafe  he  has  only  a  jud'ciaf  p'/^vcr,  therefore  it  fufficea  that  he  who  ha»  the 
power  ai  the  time,  Sec.  confirm ;  for  this  is  a  judicial  a£t,  but  in  the  other  cafe  it  binds  the  inheritance^^ 
which  he  has  in  jure  ecclefiXy  which  he  cannot  do  a^ainl^  his  fuceeflbr,  without  confirmation  i»y  the 
dean  and  chapter.  ■  Br.  Confirmation,  pi.  1.  cites  S.  C.  in  totidem  vci bis.  Bf .  Leafesy 

pi.  64.  cites  S.  C.  and  S.  P.  apcord^pgly,  and  for  the  fame  reafons.  Br.  Charge,  pi.  40.  cites 

zx  H.  6.  9*  S.  P.  ard  citcss  33  H.  8.  accordingly. 

The  cafe  in  Dyer  is,  via.  A  par/on  of  a  church  made  a  lea fe  for  ^o years ^  tht  hUhop  of  London  b^g 
patnn  iind  ordinary ,  fonfimed  it  ^vitheut  the  dean  arj  chapter  \  the  inennsbent  dsedy  the  bifiot  collated  an-' 
ctbry  wlo  mad  a  ncto  leafe  which  is  well  crrfirwtd\  tht  I  j/bop  is  trarjiat:d\  the  refalution  of  the 
juillcss  was  certified  to  the  counfel,  that  the  firft  ieafe  i^oU  good,  and  not  the  fecond,  daring  both  Uvea 
of  the  bifhop  and  fucccffor  incumbent,  who  found  the  church  charged.  D.  367.  pi.  42.  Pafch.  19  £lis« 
An  .n S.  C.  ciicd  Le.  235.  in  pL  317,— —S.  P.  admitted,  as  to  binding  the  biihop  dur- 
ing his  own  time.     Co.  Litt.  300.  b. 

+  r  '27  **  1 

Ibid.  Marg.  f  4.  A  bt/hop  fcifcd  of  land  in  right  of  his  bifliopric  made  leafe 
Idjid-eTfn    ^^  y^^'"^'  ^^^  enteredy  and  afterwards  UJfor  by  indenture  dedit^ 

concejfit 
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tmcejfit  \g  confirmavlt  the  land  to'-the  leffee  in  fee y  rendering  to  the  the  cafe  of 
HJbop  and  his  fuccejfors  lo/.  rent^  with  a  letter  of  attorney  to  make  f^*^*'""">** 
livery,  ai^^elivered  the  deed  himfclf  to  the  leffee,  and  livery  was  Fcrnw^Da?. 
made  accoroingly ;  and  nil  this  nvas  confirmed  by  the  dean  and  chapter  *^«P*  47- 
in  the  life  of  the  bifhopy  the  dean  being  abfent  in  retnctis,  but  the  preft^  /?"rf«{ntt 
dent  of  the  dean  was  prefent  whom  the  dean  had  conftituted  by  charge  tht 
parol  only  locum  tenerjtcm  fuum,  &  tradidit  clavcs  fuas  una  cum  p^ircflion, 
audhoritate  vocis  &  affenfus  decani,  and  this  was  entered  in  the  *^^.  ^^  -"^^^ 
regifter  according  to  ancient  cuftom.     Afterwards  the  fame  bifliop  D)cr  rcfoly- 

alfo  granted  and  relcafcd  the  fame  rent  to  the  leffee  and  his  heirs,  *** • 

and  this  alfa  confirmed  ae  above,  both  dean  and  prefident  being  A^^^'b.^m* 
,  abfent,  but  the  fubftitute  or  deputy  of  the  prefident  being  only  s.  c.  ac- 
prcfent;    and  whether  the  fucceffor  might  avoid  thefc  alienations  ^^''^'"s'y- 
or  either  of  tJfem  was  moved  before  the  juiUces  at  Serjeant's-inn  ^,  /jf^' 
by  command  of  the  Ld.  Chancellor.     D.  145.  b.  pi.  65,  Pafch.  Dav.  Rep. 
3  &  4  P.  &  M.   Litchfield  (Bifhop)  v.  Fifticr.  4:-  that  if 

confirms  the  leafe  of  the  biHiup,  it  is  good  \  whereupon  Tones  J.  faid  that  David's  Reports  are  not  ca- 
nonical ;  and  Doderidge  J.  added,  that  they  were  made  f>r  the  tnetidian  of  Ireland  only,  and  faid  that 
p.  145.  it  is  a  quacTC.  ■  l^d.  479.  S.  C.  cited  accordingly  by  Doderidge.  .  Lac.  238.  by 
Jones  and  Doderidge^  S.  P. 

5.  A,  parfon  of  D.  is  patron  of  the  church  of  S<  as  belonging  to 
'his  church,  and  prefents  B.  who  by  conftntof  A>  and  of  the  ordinary 
grants  a  rent^charge  out  of  the  glebe  ;  this  is  not  good  to  make 
the  rent-charge  perpetual,  without  the  offent  of  the  patron  of  A.  no 
more  than  the  aflent  of  th^  bifhop  who  is  patron  without  the  dean 
and  chapter,  or  no  more  than  the  aflent  of  the  patron  being  tenant 
in  tail  or  for  life,  as  Littleton  fays.    Co.  Litt.  300.  b. 


(N)    Who  in  refpe£t  of  his  Eftate     \tnay  confirm  a 

Grant.     Tubings  Spiritual. \ 

f  I.  T  F  baron  and  feme  ztz  patrons  in  the  right  ofthefeme^  if  they  D.  1^3.  pU 

-*•  cotrfirm  by  deed  the  Icafc  of  the  parfon,  this  is  not  good  '•  '*  ^'^^^ 
flgainft  the  feme  and  her  heirs,  but  only  during  coHnrture :  for  the  ^nd  hnl 
deed  of  the  feme  is  void.     Vide  for  this,  D.  3,  4.  Ma.  133^  i-]       and  ordinaiy 

confirmed 
the  leafe,  and  ihat  the  incumbent  lefTor  was  deprived  for  marriage,  and  the  baron  and  his  wife  having 
granted  the  next  avoidance  before  the  deprivation,  the  grantee  prefented  his  cierJc,  who  entered  upon 
the  leflee  to  avoid  the  leafe.     I'he  reporter  fays,  qusere }  becaufe  it  fcems  the  entry  congeable.     But 
nothing  is  faid  as  to  binding  the  feme  and  her  heirs  during  the  coverture  only. 

[2.  If  tenant  in  tail  of  an  advowfon  confirms  a  leafe  made  by  the  r*  "'^—  "^ 
parfon  ;    this  fliall  mt  bind  the  prefentee  of  the  ijfue  after  the  death  J°^^  ^^^' 
of  the  confirmer,    but  he  fliall  avoid  it.     My  Reports,  14  Jac.  ^^I^rT^ 
Maund  AGAINST  French.]  .  36V  PI.T4. 

S.C.  &S.P. 
agreed  by  Coke  Ch.  J.  and  Doderidge.  2  RoIK  Rep.  8.  S.  C.  adjomatur.    ■        '  Bridgm.  ^z« 

to  100.  Mande  v.  French,  S.  C.  argued,  and  it  was  infifted  among  other  things,  that  the  confirm- 
ation was  utterly  defeated  and  avoided  by  the  remitter..  And  Pafch.'  16  Jac*  wtthox^t  any  argii- 
jnent  by  the  judges,  it  was  agreed  for  the  plaintiff,  and  thereupon  judgment  was  given  accordingly  for 
the  plaintiff.  ■  Le.  234  in  pi.  317.  ColceArg.  cites  31  £.  3.  Grants,  61.  that  fuch  act  oif  thr 
patron  ihall  bind  only  according  to  the  eftate  of  the  patron,  as  if  tenant  in  tail  confirm  the  Uxim  it  fhall 
not  bind  the  prefentee  of  the  ifl'ue.               Litt.  f.  518.  tnd  Co.  Litt.  300.  b.  .'^.  P»     But  if  the 

Etron  is  tenant  in  tail,  and  difcontinues  the  eftate  tail,  the  leal^  ihaii  ftand  good  during  the  difconr 
luioce  3  or  if  the  eftate  be  barred^  it  fhall  ftand  good  for  ever* 

E  e  3  [3-  ISol 
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C3*  r^O  ^f  ^0  cbapiain  of  a  cbantery  or  free  chapel,  'vrfiich  is  41 
donative^  makes  a  kc^e  for  years  before  the  ^2  H»  Z*  and  thepatrom 
*  ^  the  chapel  being  feifed  of  the  patronage  in  tad  confirms  it ;  this 
ihall  not  bind  the  chaplain  of  the  ifluc.     D.  8  £1.  dPli.  95.  ad- 
mitted.   But  there  the  queftion  was,  the  patronage  came  to  tjh/c 
king  by  the  ftatute  of  chanterieS|  before  any  gift  by  the  \&xz  and 
•  Tliewordf  donor  and  his  heirs  excepted  •  [faving  the  leafes  and  interefts  of 
*"  *****  ^^^  all  other,  except  the  patrons  and  donors,  and  their  heirs],  and 
incheteU     jet  it  was  held  the  king  (hould  avoid  it;   but  after  it  appeared, 
cinai,  but     that  the  donor  had  levied   a  fine  after  the  confirmation,   by 
gem  Bccef-   ^|jjgh  the  iffue  was  barred  to  Avoid  it,  and  then  tlie  king  might 

not  avoid  it.] 
An  ufurper,       [4.  If  the  incumbent  of  an  ufurper  males  a  grant,  and  this  is  <O0- 
who  ufurpt  farmed  by  the  ufurper  and  ordinary  ;  and  after  in  ^-quare  impcdijt 
S^JladoD'or   thc  true  patron  recovers ^  and  removes  the  incumbent.     The  grant 
induaion,     by  this  is  defeated,  becanfe  here  was  never  any  parfon  and  pa<« 

f  nother  abbot  or  parfon  is  rightfully  in  pofleifion,  or  if  odc  enttrt  and  occupies  in  time  of  Tacatioa  with* 
out  any  eiettioaor  preftoucioni  the  deed  of  foch  is  not  good.    Br.  Noa  eft  fai^ani,   pl«  3.  am 

Cro.  C.  [j.  If  ^,  be  feifed  of  an  advovfon  in  fee,  which  is  full  rf  B% 

flowd^ea  v',  ^^  incumbent,  and  after  A.  grants  the  next  avoidance  to  C. 
Oldford,  *  and  after  B.  grants  a  leafi  of  the  rcdlory  for  years,  and  this  is 
$.  C.  ar.4  confrtned  by  A.  and  the  ordinary  before  the  flatute  of  i'^  Eliz.  and 
of*ajudgl*^  after  B.  dies,  and  C.  prefents  E.  who  is  inlUtuted  and  induded^ 
in«nt,c.  B.  and  enters  into  the  rcSory,  and  after  ^es,  and  A,  prefents  F.  who 
»ndJo9«  ^  inllituted  and  induced;  F.  Ihall  hold  this  church  difcharged 
T  io  B.  R^..  ®^  ^^  leafe,  becaufe  this  leafe  ivas  totally  avoided  by  the  entry  <f^ 
Tthe  Chi«f  ^.  who  came  in  by  the  prefentation  of  C.  which  was  not  mo- 
J-  ****  y.&  to  the  confirmation  of  A.  the  patron  in  fee;  for  E.  by  his 
ing  abfent  in  mllitution  and.  induftion  was  feifed  of  the  ffee  in  the  right  of  his 
chancery)  church,  as  fully  as  any  could  be.  Pafch.  16  Car.  B.  R.  bctweeii 
^ave  rule  for  gjj^  Jjjmvnd  Plowden  AND  Oldfield,  adiudged,  ncF  totam 
cf  tbfcjudg-  Curiam,  m  a  writ  ot  error  upon  luch  judgment  m  Banco,  upo!i. 
ment.  An4  a  fpccial  verdift  for  land,  parcel  of  the  rcftory  of  TAflam  in  the 
J^jj^l^  county  of  Southampton.  Intratur  in  B.  R.  Mich.  15  Car.  Rot, 
Bramftyn      86.  and  the  judgment  aiBrmed  accordingly.] 

Ch.  J.  of 

B-  R*  and  Uttkton  Ch.  J.  of  C.  B*  and  to  Davenport  Cb.  B.  and  Crooke  J.,  they  all  agreed  to  tb«t 
Judgment.  And  aftC' wards,  on  a  motion  for  a  fur  her  day  to  fpeak  in  tfrrell  of  judgment,  the  court 
denied  ity  and  the  judgment  disaffirmed.— —-Jo.  4^4..  pi.  i.  Oidfieidv.  Plowden,  S.  P.  adjudged 
tmd  affirmed.  ■  ■  ■  7  Rep.  8.  a.  Mich.  28  and  19  Eiiz-  in  the  Earl  of  Bedford  1  cafe.  S.  P.  obiter 
iield  accordingly,  per  Cnf.  '  Hob.  7*  pi.  15.  Trin.  ii  Jac.  Spend  tows  ▼•  Bu.ket,  S.  P.  he^ 
Mcording  y,  and  cites  7  ^<:p>  8.  Co.  Lift.  46.  a.  S.  P^        n^S.  P.  tt  to  the  gt^nt  of  an  an* 

fiujt/  t>y  ^^  lncu4nbeflt*    Per  Brown  J.  Mo.  67*  in  pU  i8p. 

Ibid.  Ma*^.  (J.  A.  a  parfon  made  a  leafe  for  40  years^  which  wa^  confirmed  by 
tafe^h.  ^ir  '^^  treafirer  of  Tork  cathedral,  who  was  patron  as  in  right  of  his 
Bii«.  where  treafurerfhip,  and  after  the  patron  and  the  bUbop  of  Winton,  who 
H**®"  tuas  orditiary,  confirmed  the  leafe  in  the  life  of  the  Uffor^  and  before 

ttext  tTold-  ^^^  confirmation  the  treafurer  granted  the  next  avoidance  to  another 
«ncc  t'>  B.    pro  Ula  vice.    A,  ditd*    fit  that  t^id  |b^  next  ?ivoidaiice  prefentcd 

«nd  the  p«-  JJ^ 
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i^  wlio  was  admitted  and  induBed^  and  then  the  faid  tnafiirer^  ion  made  • 
mth  ajfent  of  the  bijbop  of  Tori,  and  the  dean  and  chapter ^  aliened  the  *"^*  ^. . 
patronage  infet*     The  queftion  was,  nvbether  the  new  incumffent  is  confinoei 
Jhall  avoid  we  refidue  of  the  term  ?   Qusere ;  and  notej  the  aliena-  by  ^^  p«- 
don  was  after  the  death  of  the  leflbr  ^  ideo  quaere  bene.    D.  72*  ^^^  ?* 
b.  pi.  5*  Mich.  6Y^6n  Anon.  afterwar<b 

.  tMepailMi 
4ies»  and  B.  prefeots  C.  he  (hall  avoid  this  leafe.  ■  —The  fatnn  of  the  charch  of  D.  pamn  ti§ 
W€Xt  OHfoidance  to  y*  S,  and  afterwardsy  before  tbeJUtute  1 3  Ellx*  the  f^arjon,  fatrm,  and  crJinarif  wmAg 
s  Udft  for  years  rendering  rent,  and  the  farfom  JieSf  *  and  y.  S,  prejenti  }V»  R,  who  ia  admidedy  in- 
ftituted)  and  inducted,  and  dieiy  fuch  leafe  was  avoided  in  toto  abfoiuteiy,  and  therefore  cannot  ftand 
tgainft  the  fecond  fucceflbr»  Per  Cor.  7  Rep.  8.  i.  Mich.  2S  and  19  Elie.  in  the  Court  of  Warda^ 
.  in  the  Earl  of  Bedford's  cafe.— ——Co.  Litt.  46.  a.  S.  P.  and  becanfe  the  lift  incumbent,  whoha4 
the  whole  eftate  in  him^  avoided  the  leaie,  it  ihall  not  revive  again* 

•C377] 

7,  A.  felfed  of  advowfon  in  fee,   grants  to  B.  and  his  heirs,  I>«l-  48- 1^ 
that  at  whatever  time  the  church  becomes  void,  that  B.  and  his  ^i^^^*^ 
heirs  fhall  nominate  a  clerk  to  A.  and  his  heirs^  and  that  A,  and  his  bia. 
heirs" fball  prefent -him  over  to  the  ordinary  ;  if  the  parfon  makes 

leafe  or  grant  of  rent-charge,  this  ought  to  be  confirmed  by  hoth^ 
but  in  writ  of  annuity  aid  is  only  grantable  of  him  that  has  the 
prefentation,  for  this  is  in  the  right.  Mo.  49*  pL  147.  Pafch. 
5  Eliz.  Anon. 

8.  Parfon  males  a  leafe  for  years,  which  is  confirmed  bf  the  ordi"  t.  C.  «• 
fiary  and  by  one  of  the  patrons   (there  being  two  patrons  of  this  JJj^lJJ? 
church).    The  parfon  dies}   the  ordinary  collates  by  lapfe ;   ad-  fofi^irte 
judged  that  this  was  well  confirmed,  and  tns^tthe  coUatee  (hall  not  trsuiMBt* 
aroid  this  leafe.     D.  72^  b.  Marg.  pi.  5.  fa^s,  the  cafe  was  long  Jj^  *^6^/ 
and  well  argued.    Trin.   33  Eliz.  B^R.    Lancafter  v.  Lucas.        MJcfa.  \% 

'9.  Recufant  though  difabled  to  prefent  yet  ihall  be  patron  to  *  31 BU^ 
confirm  the  leafe  of  the  incumbent*    Per  Jones  J.  Arg.  Jo*  %%. 
HiU.    18  Jac.  C.B. 


(O)'    Confirmation  by  the  Patron  and  Ordinary* 

WbatAa  {is fujfficient.'] 


afTent.     14  H.  6.  17.]  -/.^t 

reafon  feeihs  to  be,  that  the  covent  are  dead  perfons  in  hnv,  and  are  not  fei&d,  nor  ihall  they  implead  oc 
.he  impleaded,  hot  the  abbot  only.  .  See  (K)  pi.  3.  S.  P.  and  the  aotei  theit. 

[2.  If  the  patron  and  ordinary  give  licence  \}y  deedy  as  it  fecmt  £r«f  madt 
to  be  intended]  to  the  parfon^  to  grant  an  annuitf,  &c.  this  is  a  fuf-  ^^^ 
ficient  confirmation  by  them.      7  H.  4.  i6«  tne  parfon  granting  patron  and 
it  accordingly.]  !!!S"^*  ** 

chaife  the  church,  hj  which  Rickhil  awarded  it  good,  and  the  deioidant  to  aniwer  over,  ^od  nota  bene. 
Br.  Dean  and  Chapter,  pi.  32.  cites  7  H.  4.  i  ^.^-^Co*  Litt.  300.  b.  fays  it  was  held  that  a  licenn 
by  patron  and  ordinary  to  the  parfon  by  deed,  to  grant  a  reitt*tharge  oat  of  the  glebe  Is  good,  and  that 

loch  graot  ihall  bind  the  fuccefibrt  though  there  be  no  confirmatien  fnhfef»ent» —Parfon  leafes  for 

years  or  cbax^gcs  the  church,  and  the  patron  and  oidinary  coofina  it,  thla  inll  bind  the  %ece0br.    Br. 


wt  of  th§ 
then  re- 
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Leafes,  pi.  64.  citci  33  H.  S;— ~Brdgni.  04..  Hill,   i-?  J*c.  in  the  cafe  of  Mande  y.  FreafK,  It  ||. 
fya  that  theaHcQC  of  the  patroo  ought  to  be  by  deed,  ochenvife  It  cannot  be  good. 

S.  P.  by  pj,  *  Lit.  144.  If  the  par/on  grants  a  rent  li^lth  the  affknt  of  ib$ 

cicnchT      potron  and  ordinary ^  this  is  a  good  confirmation.] 

admittted  ;  for  there  the  parfon  is  die  principal  grantor,  and  the  others  have  not  any  exprefs  intereft 

In  the  land  ch?rgid. 

•  Hobart  fays,  that  though  Li'^tU'ton  feems  to  be  of  opinion  that  the  parpen  has  not  the  right  of  fee- 
fintple,  he  expoynds  hiijJ-'.f  as  to  the  bringing  a  writ  of  right  [Sec  IMt.  f.  64  5-.  at  tnc  end],  but  other- 
•rife  Che  .\6t  of  t^e  paifon  is  it  wh.ch  charges  or  gives  j  and  it  fufBcos  tha  the  patron  or  ordinary  d^ 
either  liccn  e  ci  atTpnt,     Hob.  7-  pl«  15. 

C  378  3 

T  Br.  Faits,        [^.  If  the  ccnfirmaiton  be  made  and  dehvered  before  the  grant  of 
S.  c  that'k  ^^^  P^^fo^'i  ^^'S  IS  no  good  Confirmation,  though  the  grant  be  aftey 
»s  ^o^»d  by     made  by  the  parfon.     f  8  H.  6.  6.  Vide  Trin.   8  Jac.  ScaccaricJ 

the  fecond 

delivery,  becaufe  it  tpok  »o  effeft  by  the  firft  delivery  ;  a<  where  ortt  rrartt^  ^  retit  charge  c 
ma^oT'/C.  end  has  nothings  in  It  at  the  time.  Sec.  and  \tttr  \m  furcb^Ja  tiic  fame  manor,  and 
Cakes  the  deed,  and  re-delivers  it  to  the  grantee,  .this  is  good. 

'*■•  ^*'^<>  [5,  So  in  this  cafe,  if  after  the  grant  the  confirmation  h  ^elin^erei 

\[  Q  '  ^'  again y  yet  it  is  no  good  confirmation,  becaufe  by  the  firft  dcli-r 
See  the  note  vcry  it  is  a  deed,  and  this  fecond  delivery  will  not  amount  to  at^ 
J^  P*'  4-        affenty  becaufe  the  affent  ought  to  be  by  deed.     Contra  8  H,  6*  6.  b, 

becaufe  the  firft  delivery  was  void.] 
f,p.^«^i    .1       £6.  If  the  patron  accepts  ^  leaf e for  years  from  the,  parfon^  "  this  \% 
Foi'.  481.     not  any  confirmation  by  thf  patron.     Qo.  5.  Ne\ircomen,  15,  ad<f 

«.  cites  it  a;  Trin.  30  EHs.  in  the  Exchequer,  Honcxs  ▼.  Newcomsn.^—  Lane,  3S.  Arg.  cites 
S.  C.  thai  (he  acceptance  of  tlie  patron  is  good  enough  to  xnalce  4  con/uination.  [Bu^  it  feenxs  mU** 
taken*] 

tsKep*M*  [7.  Btit  if  the  patron  after  acceptance  grants  it  over^  this  is  a 
v.^^e'^w".  8^^^  confirmation.  Co.' 5.  J  Newcbaien,  (5.  §  My  Reports, 
MEN,  s.c.   14  Jac.     Maund  AGAINST  French.] 

^  S.  p.  re- 

folved. Co.  Li  t.  301.  b.  302.  a.  S.  P.  ^  S.  P.  by  Coke  and  Doderidge.     RoUt 

Kcp.  361.  pi.  1^.  in  S.  ^. 

But  if  the  pdtron,  after  his  taking  fich  leafie,  take^  the  prof^tis  to  the  ufe  of  his  fon,  being  witbiA 
age,  this  is  not  any  contirniation  ot  the  leafe  \  for  th  'ugh  the  a(fcnt  of  the  patron  be  fufficient,  yet  i( 
ought  to  be  by  deed,  otherwife  it  cannot  be  good.  Bridgm.  94.  in  cafe  of  Mamoe  ▼•  Frsnchj  li^ 
•  long  argument  there,  but  non  conftat  by  vvhom. 

8,  A  deanfeifed  in  the  right  of  him  and  his  chapter  makes  a  leafe 
»        for.  years,  and  the   chapter  by  themfelves  confirm  the  faid  leafe  ^ 

this  is  not  good  \    for  their  deeds  being  fevered  have  no  eflPcdj 
;^  becaufe  they  are  all  but  one  intire  body;    but  otherwife  it  i^ 

if  after  the  leafe  thy  bath  confirt^y  becaufe  th'u  aiuounts  to  a  nevi 

leafe,     D.  40.  b.  Marg.  pi.  i.  and  refers  to  14  H.  6.  i^.  [b.  17, 

a,  which  is  only  a  fimllar  point.] 
Crp.  C.  38.        9,  If  a  parfon  makes  a  leafe  for  years,  and  the  patron  and  ordi^ 
P^' 3*  J"^*  f^ary  put  their  f^ands  and  fials  to^  ity  this  i^  a  good  leafe  to  bin4 
Binifiers  *  ^^^  fucceflor.     D.  40.  b.  Marg.  pi.  i.  cites  it  as  adjudged  2  Jac^ 
eafe,  feems    garjiftcr's  cafe, 

to  be  S.  C. 

jy^ugl^  S.  P,  does  i^ot  ap^ar  there  e{a6|ly>  aqd  it  reczns  that  (2  Jac.  inP*}  ihould  be  (iCar.^f 


ConStmaUon^  ifZ 


(P)     Confirmation  By  the  Bijhop  and  Chapter^ 
In  what  Cafes  it  is  requtfite. 

fl.  T  F  a  prebendary  or  par/on  Uafes  parcel  of  his  pretend  or  par-  •  S«{M) 

^  fonage,  and  the  bijbop  nvho  is  patrm  confirms  it^  yet  this  fliall  |'' *•  5- 
^ot  bind  the  fucceflbr  biihop,  wthout  the  confirmation  of  the  dean  the  note^ 
und  chapter^  b^caufc  the  patronage  is  parcel  of  the  poflcflions  of  tber^ 
the  bifhopric.     P.  &  Tr.    15  Jac.   B.  R.    between    *    Smit« 
andBoavles  agreed  by  the  counfel  at  the  bar.     33  H*  8.  Brook, 
Leafes  Pi^cito,  64.    P.   19  Eli?.  357.  admitted,   i,  2  Ma.  io6* 
admitted.  D.  5  Eliz.  221.  18.  Com.  528.  pleaded.  So  per  33  H.  8.    f  379  J 
Brook,  Confirmation^  21.  30.] 

£2,  But  t\i\s  Jhall  bind  the  btjbopj  and  all  xhoit  prebendaries  who  See(M)fL 
^m^  under  him.    Pafch.  &  Trin.    15  Jac.  B.  R.  between  Smith  3-  *"^ljj^ 
AND  Bowles  clearly  held  by  the  better  opinion,   becaufe  the 
confirmation,  of  the  dean  is  required  only^  for  that  the  poffejjions  Jball  * 
pot  be  aliened  in  prejudice  of  the  fuccejffbr.     D.  10  Eliz.  357.] 

f  3.  If  a  prebendary  leafes  for  years,  and  the  dean  and  chapter  ^^t^ttamm 
confirm  it  without  the  bijhopy  this  (hall  not  bind  the  fucceflbr,  be*  ^^^^  ^^ 
caufe  the  biihop  is  patron  and  ordinary  thereof*    D.  36  H.  8.  tronofaii 
61.     Quaere.*]  *  .  thcp«- 

^^^         -^  bend*,  ht* 

faufe  their  pofle^ioas  are  derived  from  him*  %  Rep.  75.  b*  Mich.  40  ft  41  EUs.  cites  25  AflT*  %, 
17  E.  3.  40.    10  £.  3.  10.  50  £.  3.  1 6.  Vtx  Coke,  Cro.  E.  79.   pU  40.  Mich,  t^ic^^ 

^12.  S.  P.  as  to  the  pofleiTions,  and  cites  7  £•  3.  5.  30  £.  3.  26. 

* 

(  Q^)     Confirmation  by  the  Bijhopy  Dean^  and 

Chapter^ 
'  In  what  Cafes  it  is  necejfary. 

£1.  T  F  an  appropriation  be  made  to  an  abbbtf  patron  of  the  church,  Br.  A{fm« 
*       I  by  theajent  of  the  king  and  bijbop y  this  is  fufficient,  without  the  ^^^^*^  ^ 
fonfirmation  of  the  dean  and  chapter y  and  this  (hall  bind  the  fucceflbr  that  in  af. 
biihop;   for  the  bifjiop  gives  nothing  by  his  aflent,  nor  hath  any  fifeofdar- 
right  as  patron,  but  only  as  ordinary.   Contra,  46  Afl*.  4.  Brooke,  ^'^r^^* 
Pcan  and  Chapter,  18.]  appropria- 

tion of 

the  adyowfon  was  pleaded  in  the  time  of  H.  3.  by  licence  of  the  king,  and  of  the  bifliopy  an<l 
dean  and  chapter,  and  oi  the  pope,  and  he  himfelf  who  appropriated  was  patron,  as  he  ought  ilways  t» 
be  upon  appropriation  ;  «nd  Brooke  fays,  that  To  it  feeros  here  that  the  licence  of  the  bipiop  is  not  hot 
for  his  own  time  without  the  dean  and  chapter^  and  that  concordat  19  £.  3.  tit.  Jodg]|iail;y  in 
^itth.  124. 

• 

[2.  If  a  parfon  grants  a  renty  the  confirmation  of  the  patron  and 
hjp^op  is  fuflicient  without  the  dean  and  chapter^  and  (hall  b^  g6o4 
again  (t  the  fucceflbr  bifhop,  for  he  makes  this  confirmation  but 
^s  ordinary,  and  the  bifhop  only  is  compleat  ordinary.     Ergo.] 

3.  Treafurer  of  a  cathedral  church  brought  aiiife  of  his  poSelBon  ^  '^^*  ^ 
fevered  from  \ht  9hapter  \  releafe  of  the  dean  and  chapter  is  no  « ^ji^^ 

plea } 
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fluU  bijia      plea ;  for  it  is  kis  fereral  right>  and  that  he  cannot  mah  leafi  but 

far-'^^lFoi-  ^^^  ^^^  ^^^^  without  confirmation  of  the  dean  and  chapter. 
^^(M    Br.  Dean,  &c.  pi.  15.  cites  17  Aff.  29.J 

to  luve  been 

fo  adjudged*    Cro.  £.  350.  pL  ftj*— JLer*  tiz.  ta  a  nota^ , cites  it  at  lb  Cud  by  Famcr  ii  Cm. 

E.350. 

Adjod^  4.  Kprtiendary  made  a  leafe  for  years  (fpart  rfhii  pr^endy  and 
*"ida*^  this  was  confirmed  by  the  dean  and  chapter.  It  feem^  to  divers^ 
rieafe  by  a  that  this  fhould  not  bind  the  fucceflbr  without  the  aflent  of  the 
ntbendary  i>iihop,  becaufe  the  bifliop  is  patron  and  ordinary  of  every  pve« 
it  good ;  for  jj^^^      g^^  ^ht  reporter  fays,  quaere ;  for  the  common  ufaE« 

he  )i  notes-  .  -  *— ^    ^       /7  T*i-i         attaa  ** 

ceptcdbythe  IS  to  the  Contrary.    D.  oi.  b.  pi.  30.  raich.  38  H.  8.  Anon. 

Aac.  32 

H.  S.  but  oaly  parfoos  and  vican,  and  being  not  excepted,  he  is  ai  blihops*  And  Popham  faid,  that 
in  Da.  DALB*a  case,  for  a  houii  near  Paul  s  It  was  lb  adjudged,  and  that  it  had  been  fo  twice  ad. 
j«dfed  ill  his  experience*  Cro.  £•  350.  pi.  a?.  Mich.  36  it  37  Elis.  B.  R.  Watkinfim  v.  *  Man. 
^  >  S.  C.  ciccd  ifi  a  nota,  Lev,  i  ii.  bnt  cites  Co.  Utc  300.  b.  [301.  b*]  wfaeR  prcbend«f  it 
taken  at  paribn  or  Ticar  not  to  hsvc  all  the  fee  in  him. 

•[380J 

Sid.  15S.  j^.  A  leafe  by  chancellor  of  a  cathedral  church  (hall  bind  without 

'**Hoit  ***  confirmation  5   per  tot.  Cur.  for  he  is  a  prebendary  and  more ;  for 

&  c.  bdd    he  has  a  prebend|   and  befides  this  a  dignity,   and  is  feifed  ui  fee 

•ocordiQsiy.  in  right  of  his  church  within  the  words  of  the  ftat.  32  H.  8.  and 

"TT^J^'    they  would  not  permit  it  to  be  found  fpeciaUy,  though  defired  by 

BihV.  HoI^  the  attorney-general  \  for  they  faid  they  would  not  have  it  made  a 

s.  c.  and    doubt.     Lev.  112.    Mich.  15  Car.  2.    B.  R.    Bifco,  Leflbr  of 

SJ.^,anStt0de.  T.Holt. 

impropriation  cannot  be  annexed  as  appendant  to  the  office  of  chancellor,  but  only  in  right  of  his  pre- 
bendary, and  therefoic  hia  leafe  is  good  againft  the  fucceflbr  without  confirmation  of  the  dean  ami 
chj^ter. 

(R)     Confirmations  of  Grants  of  Donatives. 

See  Co.  |^i»  'np  H  E  ^nts  made  by  donatives  oughi  to  be  cmfimud  by  tht 
'^  b'  the*  patrons  of  them,  or  otherwife  they  are  not  good  againft 

ttoiM  npon    their  fuccefibrs.    D.*  ip  £liz.  273.] 

Lttt.  f.  530* 

that  at  tht  common  kw  the  charge  of  the  chaplain  and  patron  had  been  good.  * 

S«6  (K)  pl»       [2.  The  deanry  of  Wells  was  furrendered  and  diflblvcd,   and 
5.  S.  C.       ^-^  diflblution  confirmed  by  parliament,  and  a  nenv  dean  ereEled 
by  the  afl,  and  the  nomination  of  the  new  dean  and  bis  fucceffors  by 
letters  patent  given  to  the  king  and  his  fucceffors ;   and  it  is  further ' 
j^    .  enaffedy  that  theyfball  pafs  their  poffefftons  in  the  fame  manner  as  thi 

<f  Fol.  48s.  ancient  deans  might  i   the  ne^u  dean  may  (f )  grant  his  pofleflions  ai 
the  old  dean  might  with  the  affent  of  the  chaptiry  without  the  eon^ 
firmatim  of  the  king,  though  he  comes  in  by  the  letters  patents  of 
the  lung,   for  the  fpecial  words  of  the  ftatute.    D.  xo  £li2» 

273-  370 


) 


I— ^    ••• 


Who  may  confinn  in  reJ^S  of  Vis  Eft^Oe* 


^  ^Vh  ^^^  ^^^  confirm  unkfi  be  bail  a  right  at  the  time.  Por  Mail^. 


^,  6.  62.  J  ^"»  w  *e 

RtCTOlt 

^-     ^^  «  ^«od  nemo  negtvit ;  and  therefote  it  fcems  diatt  confimation  made  by  the 

\^  ^-«  '^«  ^>Be  of  the  fiuber,  is  not  good  agaiaft  the  fon  after  the  death  of  the  father* 

•^    '  .  cites  S«  C. 


^an  advwofon  and  his  fon  and  heir  apparent  Hob.  4^. 
r  "^^        *        ^»  voidance^  and  after  tenant  in  tail  dies,  Sil'toifc!'* 

^^•^.  ^'V-  'ms  can  be  no  confirmation  by  him^  s.  c,  ad- 

^-^'i^*^*  *"^  ^t  the  time  of  the  grant.     M.  I2jac.  J«<J««<1»  !»- 

^\  V  *!:*  ^  '^'  plaintiffs,  AND  Eubank  and  Zl^p^ 


^^     *     \     "^  'J                                                                       thing  in  the 

'"^   ^%v^'^  *  advowfon, 

^   ^«    .  '^^    ^  '•<)r  in  adoal  poffibUity  at  the  time  of  the  grant ;  *  hoeupon  a  writ  «^ 

^      ^  ^   '*  ^-1   %  '<^"^^  ^"^y  ^"  *  difcontinuance ;  for  the  jadgmenc  was  given  on  a  demnner* 

^  V  V,    ^  w  ivei  V.  the  Biihop  of  Chettery  $•  C.  adjudged  that  the  grant  if  void. 

•  fl/F/^i  where  the  father  granted  a  rentrcharge  for  life^  and 
-  fon  confirmed  ity  and  the  father  died^  and  the  grantee  brought 
affife  of  the  rent,  and  the  ijfue  *was  taken  upon  tbefeifin  ofthefony  4t 
the  time  of  the  confirmation  made;  and  fo  it  feems  that  he  who 
tonfirms  without  warranty  y  where  be  had  nothing  at  the  time  of  the 
confirmation  made^  ^  the  fon  in  the  life  of  the  father,  &c.  that  in 
this  cafe  the  confirmation  fhall  not  bind  the  fon  after  the  death  of 
the  father,  but  he  fhay  fay  that  he  had  nothing  at  the  time  of  the 
confirmation.     Br.  Confirmation,  pi.  14.  cites  14  Aff.  14. 

4*  Where  my  entry  is  lawful  there  my  confirmation  is  good.     ^r.  &C«  clte4 
Confirmation^  pi.  32.  cites  11  H.  7.  28.  .  Arg.  iRep* 

5.  As  if  my  diffeifor  grants  a  rentrcharge^  and  I  confirm  it,  this  l^^^\  Mr 

is  good.     Ibid.  *  Cur.  148.  a« 

6.  And  if  I  infeoff  another  upon  condition,  and  after  the  condition  r — ^^' 

:  is  broken,  and  I  confirm  his  eflatc,  this  is  a  good  confirmation*  3]  vJ^—" 

Ibid.  iCekir.  io> 

7.  But  if  the  confirmation  had  been  made  before  the  condition  \  ?*:  ^* 
bad  been  broken,  nihil  operatur.     Ibid.  g^d*.  ^ 

ibid.  121. 
b.  pi.  73.    Cains  inoerti  tcmporis.  S*  C.  cited  Aig.  i  Rip.  i46»  b«  147*  a*  b^ 

8.  Non  valet  confirmatio  nifi  ille,  qui  confirmat,  ft  in  poffeffiom 
rei,  vel Juris,  unde  fieri  debet  confirmatio.     Co.  Litt.  295.  ol         ' 

9*  If  a  man  grants  a  rentrcharge  out  of  his  land  to  another  ^^  Co.  Utt 

term  of  his  life,  and  after  he  confirms  bis  efiate  in  the  faid  rent,  to  3^^-  J*  ^7* 

have  and  to  hold  to  him  in  fee  tail  or  in  ittftmple,  this  confirma-  ^^)yu^ 

tion  is  void  as  to  enlarge  his  eftate,  becaufe  he  that  confirmeth  parent  be. 

has  not  any  reverfion  in  the  rent.    Litt.  f.  C48.  •  '*^?  ■  ^^ 

'  ^^  .  newly  creat* 

tdand  a  rent  in  Hft ;  hot  fays  it  is  to  be  obferved  that  Littleton  intends  his  deed  of  confirmation  not  to 
contain  any  daule  of  diftrefs  \  for  othowiie  ai  to  the  cosfixmatioA  U;c  deed  it  Toidj  but  the  Uniji  rf 
^/rtfi  amnnu  to  €  ntw  grantf 

I* 

i  .  ID.  But 


^81 


Confirmation 


^'  L»tt.  10.  But  if  a  man  hefeifed  in  fee  of  a  renU{cTvice  or  rent-chargei 

ttu'to  be^  ^^^  ^^  grants  the  rent  to  another  for  life^  and  the  tenant  attorns^ 
ebferved  and  after  he  tonfirms  the  e/iate  of  the  grantee  in  fee  taiiy  or  in  fee 
thit  Litde-  fimple^  this  confirmati<^  is  good,  fo  as  to  enhirge  his  cftate  ac- 
to'attorn"^  cording  to  the  words  of  the  confirmation,  for  that  he  which  con- 
ment,  be.     firmed  at  the  time  of  confirmation  Iiad  a  reverfion  of  the  rent. 

caufcit  it       Litt.  f.  549, 

lequifite;  "^    ^ 

but  to  the  CQBfirmttion  of  the  grantee  of  the  reot  to  cnlarse  his  eftate,  there  is  none  -neceflaiy,  ani 

there/ore  he  puts  oozie. 


,J**  393>  II.  If  haron  and  feme  are  tenants  in  fpecial  tcily  remainder  to  the 

7Vhi.^i3  ^*  ^*r5«  and  his  heirs y  and  the  haron  levies  a  fine  with  proclamations. 
Car.  Dixie  to  the  nfe  of  J>  S.  and  his  heirs,  and  dies,  and  the  wife  enters ;  and 
V.  Beau-  J  g^  reciting  the  gift  in  tail,  and  that  the  wife  was  feifed  in  tail 
s!*C.'  be-  "7  fo^cc  thereof,  confirms  her  e/late  hahend^  to  her  and  the  heirs  of 
tweeo  other  the  body  of  her  late  hufband  and  f elf ,  &c.  the  confirmation  is  voia, 
&  nihil  operatur.  For  if  the  remainder  had  been  in  a  ftranger, 
and  the  wife  enters,  nothing  is  left  in  the  conufee  but  a  polfibi- 
lity  which  does  not  pafs  by  the  confirmation,  and  though^  the 
conufee  has  the  remainder  by  the  fine,  nothing  can  be  extra£):ed 
out  of  the  fee  by  the  confirmation ;  for  the  old  eftate  tail  is  barred 
as  to  the  ifTues,  and  cannot  defcend,  but  the  feme  is  feifed  of 
the  intire  old  cftate,  and  no  new  eftate  is  created  by  the  con- 
firmation, but  only  the  old  efiate  confirmed,  and  confequently 


partiesy 
Barkley  ar- 
gued with 
the  reiblu- 
•tion  fsport- 
cd,  and 
Crooke  e 
contra,  and 
ton  notion 
by  the  court 
before  the 


argument  of  cannot  defcend  \  nor  can  a  confirmation  add  a  defcendible  quality 
t^ch!"nif-  *^  *  ^*"^  ^^^  ^®  difabled  to  take  by  defcent.     Adjudged.    9  Co. 


138.  &c«  Pafch*    10  Jac.  in  the  Courl  ofWards«    Beaumont's 
cafe*  .  . 


Juf- 
tice,  the 
natter  was 
compromif- 

fld,  and  fo. their  ij-gument  fpared ;  but  Janes  held  againft  the  lefolution  ;  lor  admitting  that  the  feme  waa 
tenant  in  tail,  and  her  IfTijes  barred  by  fine  of  the  baron,  and  that  a  defcendible  quality  cannot  be  given 
to  the  faid  eftate  tail,  yet  the  perfon  oi  the  feme  was  not  difabled  by  the  ftat.  4  H.  7.  and  32  H.  8. 
but  only  her  aAate,  ,and  confequently  ihe,  as  well  as  a  ftranger,  may  take  a  new  eftate  in  remainder, 
which  ihall  be  defcendible  to  her  iflues,  and  her  iiTues  ihall  make  title  upon  this  gift  in  remainder,  anj 
as  iflTue  of  the  donee  in  remainder,  and  not  by  the  iincient  and  firft  eftate  tail  which  was  barred  by  the 
^ne,  and  he  thought  thii  a  plain  cafy.  Cro^  C*  476.  pi.  j.    Balder  t*  Willis,  3«  C.  ^ccosdiA^ 

to  Jo. 


Con6tmati(m;'  ^       5^2 


(T)     Confirmation  by  way  of  Enlargement.     Who 

may  confirm  in  reJpeSl  of  his  Efiate. 

[In  Temporal  Matters,] 

f  I.  TT  E  that  hath  but  a  right  in  reverfion  cannot  enlarge  the 
-"  cftatc  of  the  leflee.     3  H.  4.  10.] 

2.  If  the  diffeifee  and  ajlranger  diffinfe  the  heir  of  the  dijfeifor^  and 
the  dtjfetfee  corrfirmr  the  ejiate  of  his  companion^  this  fliall  not  extin- 
gulfh  his  right  that  was  fufpended;  fo  as  if  the  heir  of  the  dif 
Jejfor  re^enters^  the  right  of  the  diiTeifee  is  rerived.     Co.  Litt. 

298.' b.  . 

3,  &  it  is  if  the  grantee  of  a  retit-^harge  and  an  ejir anger  diffeifes 
the  tenant  of  the  land,   and  the  grantee  confirms  the  efiate  of  his  com-' 

panion,  the  tenant  of  the  land  re-enters ^  the  rent  is  revived  ;  for  the  " 

confirmation  extended  to  the  rent  fufpended  \  qtherwife  it  is  of  a 
releaje  in  both  cafes.     Co.  Litt.  298.  b.  ' 

(U)     7(7  whom  it  may  be. 
[In  Temporal  or  Spiritual  Matters,] 

[t.    A  Confirrmtion  to  lejfee for  lifef  and  a  Jlranger,  to  have  for  ^utwierc 
^^  their  lives  ^  is  void;  for  there  Is  no  privity.     Contra.  18  £•  nan^^^JJi 
3.  19.  b.  admittecL]  leffetfur 

f  tarty  tbat 
be  and  a  ftranger  fhould  have  for  life  ;  and  there  becaufe  the  ftranger  could  not  take  in  poiTeflion,  the 
juftices  madefuch  coaftrudion,  thaticfliouM  enure  as  a  confirmation  of  the  Icdee's  eftate,  and  ni« 
mainder  over  to  the  ftran^er  for  the  benefit  of  the  ilranger..    Rjilm.  3X.  cites  it  to  have  been  ie&lf«d 
24  £liz.  at  Hertford. 

2.  If  a  man  leafis  to  J,  N.  for  term  of  years,  and  the  leffor  con* 
]fi^ms  to  the  lejfee  and  his  feme  for  term  of  life,  they  have  franktene- 

ment  by  this.    Br.  Confirmation,  pi.  26.  cites  8  Aff.  20.  perWilby. 

3.  And  by  ^  E*.  3.  if  the  baron  be  tenant  by  elegit,  and  the  co^ 
nufor  confirms  to  him  and  his  feme  for Jerm  of  life,  that  they  have 
franktenement.     Contra  40  £.  3.  23.  and  18  Aff.  3. 

'4.  One  made  a  leafe  to  a  man  for  term  of  his  life,  and  /doi  fnne,  ? 
and  the  lejfor  granted  and  confirmed  to  the  baron  and  feme  for  their 
lives  i  and  per  Cur.  this  fhall  not  extend  to  the  feme,  becaufe  ihe 
had  nothing  in  the  land  at  the  time  of  the  confirmation.     Br.    C  3^3  ] 
Confirmation,  pi;  3.  cites  40  £•  3.  23. 

5.  A  chaplain  enters  into  a  benefice  where  the  king  is  intitled  to pr^  Br.  Qs^ 
fent,  and  the  king  confirms  his  efiate;  this  is  a  good  bar  in  quare  im-  .T.^'^*^ 

pedit  brought  by  the  king,  if  the  chaplain  be  in  as  incumbent :  but  s/c. 
contra  if  he  be  in  as  intruder  in  the  life-time  of  the  other  incumbent. 
Br.  Confirmation,  pi,  6.  cites  7  H.  4.  30. 

6.  But  per  Skrene,  if  he  enters  as  fpolior  [intruder'],  and  after 

ihe  incumbint  upon  whom  he  enter f  dits^  and  ttcw  the  king  confirms f 

this  is  good.    Qi^sere  inde.    Ibid. 

7.  An 


:^3 


^aii(6rmaef0n. 


te.4T.  pi.        7,  An  «ffip«  hm  punhafed  lands  in  fee^  and  f^r/  g^^  ^/!r<f 

s'c^Anl  '^  fv^^f  by  letters  patents^  made  him  a  denizen^  and  confirmed 

detibti  Ch.  ii^/  ^este.  The  qoeftion  was,  whether  the  confirmation  was  good  ? 

J.  choaght  Anderfon  thought  it  good,  but  Rhodes  e  contra  \  and  Shuttle^ 

s^bT^^'  worth  being  afterwards  alked  the  queftion  by  divers  barrifters,  he 

bat  the    '  faid  his  opinion  was,  that  the  lands  were  not  in  the  queen  before 

poiatwu  office, found,    and   that   therefore   the   confirmation  i»  good. 

^^^'  GoWrb.  29.  pi.  4.  Mich.  28  &  29  EKz.   Anon. 

4  U.  8a*  pL  175.  g.  C.  in  totidcm 


8.  A.  leafed  to  S'.  at  firf//,  andqfierwdrdf  leaOrd  to  him  Jir 
yearfy  remainder  to  J.  S.  in  fie.  This  is  good,  though  no  livery  be 
tnade;  for  poflelBon  countervails  Uvery;  D.  269.  b.  20.  in 
Marg.  cites  38  Eliz.  C.  B.    Cooper  v.  CallambiK 

p.  Nan  ikdet  ffonfirmatidy  mfi  ilk^  cut  conftmatio  fit.  Jit  in  po/^ 
Jeffi^ne.    Co.  Litt.  29;.   b. 
tot  lAfte         lo.  If  dijfeifir  makes  a  leafe  fbr  years,  and  dijfeifee  confirms  the 
^^^\   cftatc,  this  is  good  and  eflfeaual,    Litt.  f.  ci8. 

Mikbatimas  uextf  the  cottfimation  is  void,  becanfe  'the  termor  hat  only  an  intereflb  teniuiUy  and  oa 
cftace  in  him  wbeieupon  a  confiroiatioii  may  eoure.    Co.  Ucc.  296.  b. 

«Keb.49«.  II.  A  feifed  of  land  granti  and*  isfeoffi  S.  of  the  premifes  ly 
mOAmb  ^'  ^^  fealed  and  delivered,  but  no  livery  andfeiftn.  About  a  year 
Whiicbcoty  ofter  A.  grants  and  confirms  the  premtfes  to  B*  at  which  time^  and 
S.  C.  the  heforCf  A.  and  B.  lived  together  in  the  houje  upon  it,  A.  kept  houfe, 
tf^^off.  ^"^  P^^^  parifh  duties.  Per  Cur.  fuch  living  together  in  the 
sent  with  houfe  is  fufScient  entry  and  pofieiBon  to  enable  B.  to  take  con- 
latureooo-  firmation }  for  the  law  will  adjudge  the  pofleffion  in  hiin  that 
JJ^^^f^  had  the  right,  which  was  B«  unlefs  it  had  been  proved  that  A* 
andbodiiiv.  had  determined  his  will  after  the  feoffment,  and  before  the  con- 
S!?***'  firmation.  Sid.  385.  pL  itf»  ftfich.  20  Car.  2.  B.R.  LordKin* 
AiUUcIn.    ^^^  ^«  Whitchcott. 

iBBdedy  and  need  nocbc  fpedally  proved,  nliefenpOA  ths  pbuntUF  vm  ndofuited*' 


(U.  2)    At  what  Time  it  may  be* 
[In  Temporal  or  Spiritual  Matters.] 

I.-  confirmation  tore  date  before  the  date  of  the  deed  of  grants  and 

^^  yet  good,  becaufe  it  was  averred  to  be  primo  delibefatum 

cfier  thefirfi  deedi    quod  nota*     Br«  Confirmation,  pi.  25^  citea 

I  H«  6.  S. 

r  3^4 1        2.  If  a  parfon  grants  an  annuity,  and  re/lgnSf  and  At  patron  and 

ih*  'hT    ^^^^'^^fi*'^^  fl»  the  annuity  is  determined,  and  the  confirm* 

fiebeTths'    ^^^"  comcs  too  late«  Br<  Annuity,  pL  264  cites  21  H.  7«  i.  pet 

confirma.       Btttler. 

lion  ffluft  be 

In  the  life,  and  during  the  iaoimbency  of  die  peiibo,  tnd  lb  In  the  life  of  the  biiiiop,  €r  of  sayodKt' 

Ible  coqmatiQn.    Co.  Utt.  30 1.  a* 

^6  ^'*s  P       3*  '^  ^^f^^^f^  §*  ^fi^  to  A.  fir  years f  and  afterwards  leafei 
to  with  a    ^  '^^W  '^^^  *  ^'  f^  y^^^9  and  be  in  reverftoH  confirmo  the  ia/l 
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ieafi^  and  aftemoards  confirms  the  firji  Uak^  yet  this  confirmation  litdevarU. 
does  not  make  it  cffe&ual,  bccaufe  B.  tine  fecond  leffee  had  an  ^^»  !j^*^ 
mtereft  before  by  the  cCHAfirmation  of  him  in  the  xeverfion^  mBdtaiSjt 
per  Dyer,  Weft  on,  and  Car  us  \  but  Brown  feemed  e  contra,  for  %oy*Art 
D.  67.  in  pL  x8o.  Trin.  6  EUz.  2^;^^^ 

'^Uffvr  and  Uffufor  Gfijoiiud  in  a  Itajefyr  ioyetrs  to  If.  ^bkh  leajefir  ioyun  leffhryCmfmtetl,  and  af* 
urwards  he  confirmed  the  leafe  for  30  yearly  »md  then  within  the  30  years  lefTee  fw  Wft  died.  It  wa» 
adjud({ed»  that  the  leafe  to  A.  for  30  years  was  determined  by  the  death  of  IciTee  Ar  life,  and  that  B* 
might  enter  }  for  though  B«'b  leafe  was  bter  in  timey  yet  it  was  of  more  force  in  law ;  hecaufe  th« 
leObr,  who  had  power  to  confirm  which  he  plcaied,  did  cpiifirm  tbtftcmd  leafe  Jirfi*  Citst  it  at  ia  tli» 
timeof  <^Eiia.  UweUv.Lodse. 

r 

4.  If  a  bi/bop  makes  a  leafe  on  the  id  of  May j  and  the  dean  and  Confimtt.^ 
chapter  confirms  it  on  the  ift  of  May,  this  leafe  is,  good  after  the  S^./^j/^' 
bifliop's  death;    per  Catlin  and  Southcote.    But  Wray  afked,  bj^nmd 
hov  a  leafe  can  be  coi^firmed  before  it  is  made  ?    To  which  Cat-  chapter  majF 
I'm  and  Southcote  anfwered,  that  the  ajent  before  is  a  good  con-  J^i^^'^ 
firmation  after.    Ow.  33.  Hill.  8  £liz.   Anon.  asafiei|he« 

cauie  the 
dean  and  chapter  have  no  intereft  in  die  land,  bat  only  a  power  tH  aUBbatf  and  an  allent  pafTeg  y  ia- 
tereft  any  more  than  an  attornment }  per  Manwood .  Ch«  B*  ionei  64*  Tfw«  7  Jac*  ia  Sir  Elwarl 
Dimmocic's  caie. 

5.  Aflcnt  of  dean  and  chapter  to  a  leafe  in  reverfion  made  hy  the  lbW.6i.pli 
%ifiop  IS  good  either  before  or  after  attornment y  but  in  cafe  of  a  tranf-  JJ,°to^d^ 
lation  of  the  bifhop  to  another  bifhopric  attornment  after  is  void,  verbis.—-^ 
3  Le«  17.  pL  40.  Mich*  14  Eliz.  Anon*  4Le*  23. 

pi*  73*  Th*' 
Biihop  of  RoGlieAer*8  eaf^  S.  C*  ia  toddem  nrbit^ 

6.  Prebendary  grants  a  leafe;  the  bifhop^  who  wz^ patron  at  well 
MS  ordinary f  grants  the  next  avoidance  of  the  prebend*  to  J.  S. 
The  dean  and  chapter^  amfirm  the  grant.  Then  ,the  bifliop  and 
the  dean  and  chapter  connrmed  the  leafeV*  This  confirmation  is 
too  late,  and  not  good  againft  a  fucceflbr  prefented  by  the  grantee 
of  the  next  avoidance.  Hob.  7,  pi.  15.  Trin.  iz  Jac«  Spend* 
lows  V.  Burkct. 

7.  There  is  a  diverfity  between  a  confirmation  of  an  eftate  and  a 
confirmation  of  a  deed:  for  if  the  dlffeifor  makes  a  clxarter  oi feoffs 
nunt  to  A*  with  a  letter  of  attorney^  and  before  livery  the.  diffeifee  con* 

firms  the  eftate  of  A.  or  the  deed  made  to  A.  this  is  clearly  void- 
though  livery  be  made  after.     Co.  Litt.  301.  a. 

8.  The  like  law  is  of  a  confirmation  rf  a  deed  of  grant  of  a  ru 
verfion  before  attornment.  In  the  fame  manner  it  is  if  a  bi/bop  at 
the  common  law  had  granted  lands  to  the  kin^  in  fee  by  deedf  and  the* 
dean  and  chapter  by  their  deed  confirm  the  deed  of  the  bifhop,  and^ 
after  the  deed  of  the  bifhop  is  inroUed,  this  is  good  albeit  the  Qon* 
firmation  of  the  dean  and  chapter  be  not  inroUed,  for  the  afient 
upon  the  matter  is  made  to  the  bifhop.    Co.  Litt.  301.  a. 

9«  But  if  a  bifhop  had  made  a  charter  oi  feoffment  with  a  letter 
f^  attorney  J  and  the  dean  and  chapter  before  livery  confirm  the 
deed,  this  is  a  good  confirmation  and  livery  made  afterwards  ii- 
gpodj  and  fo  it  has  been  adjudged.    Co.  Litt.  301*  a# 


$^S     *  «tontfrmati(Jrt. 


(X)     What  Conveyance  [or  Words  In  a  Conveyance^ 

fhall  enure  to  a  Coofirmation. 

S.P.  ic-     E^*  l^  ^  "^*"  makes  a  charter  oi  feoffment  to  a  ^an  who  is  feifed 
eordingly,  "  of  the  freehold  by  thefe  woi'ds,  dedi  concej^  and  cotifrntdvi^  &  c. 

Jw  of  feoff.  ^^^  ^^^^  enure  by  way  of  confirmation.     19  H.  6.  45.  J 

sicat>  per  tot.  Cur.  Br.  Confirmation,  pi.  9.  cites  S.  C. Fitsh.  Confirmsdon»  pi-  2.  cite«S.C» 

I  n         So  by  the  words  </<rJi  ^  conttffit  this  is  a  good  coDfirioation  j  quatr-  of  the  word  dmifi*     Br» 

CqpfirancioB,  pi.  lo*  ches  I.ttt.  Confirnutioli,  12)*'- —  S6of  dodi  or  cenceffiy  bdt  quaere  of  the 

«Dr4  dimifi.     Br.  Confirmation,  pU  31.  cites  Lite,  [f*  531*]    Tbj&  word  (dmifij  wiU  amouat  to  a 
Coa£r|natiQa>  Co.  Litt.  joi.  b* 

0#.66.  [2.  If  there  kc  lejfee  for  yiars^  the  teverfton  for  life ^  the  revtrJhH 

I^ead'  '^/^'»  ^'^^  '^^  *^  ^^^  reverfton  in  fee  makes  a  charter  oi  feoffment  \Vk 

S.^ad-  fee  and  livery  to  UJfeefor  yearsy  admitting  this  to  be  void  for  the 

judged,  that  mean  eftate  for  lif^,  tliis  fiiall  enure  by  way  of  confirmation  to  ths 

AeStiwf'  ^^^^^  ^^  enlarge  his  eftate.      M.  40,  41  Eiiz.   B.  R.    between 

cperatur.  Knotsforo  AND  Eedes,.  per  Curiam.] 

CtoJSiA^i*  t-3*  'f  ^^^^  h^  tenant  m  taily  the  remainder  infee^  and  tenant  in 

pi.  2.  Dul-  tail  grants  a  rent  in  fee  to  him  in  the  remainder^   and  after  he  in* 

***"  ''  i"^  ^^  remainder  grants  over  reditum  pradiBum  ;    this  fliall  be  a  con- 

IS"s.  P.  ■  finnation  of  the  rent,  fo  that  the  remainder  (hall  be  charged  with 

fcemt  ad-  it  after  the  death  of  tenant  in  tail  without  ifiue.    M;  1 5  Jac.  B.  R. 

p*'h^  "*  between  DvttOn  and  Ingham,  it  w>s  a  queftion,  for  Houghton 

Couldwea't  inclined  that  it  ihould  not  be  a  confirmation^  but  Montague  m* 

cafe,  s.  c.  clin^d  the  contra^   and  the  others  did  iiot  ipeak  to  it  upon  their 

ky  the^  granting  the  rent  oter  this  wai  a  confirmation,  and  Montague  faid,  that  it  was  a  eonfirmatioa 
during  the  eftate  tall,  and  ihaU  ennre  aa  a  new  grant  aJFterwarda, 

4.  A.  feifed  of  land  in  fee,  grants  by  deed  rent  out  o^  this  land 
to  Bnfor  life,  the  remainder  of  the  faid  rent  to  C.for  life^  and  af- 
terwards ay  another  deed  releafes  to  C  and  his  heirs  all  the  right 
which  he  has  in  the  rent  \  and  if  it  (hall  happen  that  the  faid 
rent  fhall  be  in  arrear,  that  it  may  be  well  and  lawful  to  C.  and 
his  heirs  to  diftrain  for  it  in  the  faid  land.  Refolved  that  this  is 
a  good  remainder  of  a  rent  newly  created,  and  that  C.  has  a  reut- 
charge  in  fee ;  .for  the  fame  rent  in  this  cafe,  in  conftru£lion  of 
law,  figniiies  the  lUe  rent.  Adjudged  and  affirmed  iii  error* 
Jenk  30.  pi.  58.  cites  26  Aff.  pL  38. 

5.  &  A.  grants  a  rent-charge  out  of  his  land  to  S.for  life^  and 
A.  afterwards  confirms  the  efate  g^the  faid  B.  in  the  faid  rent  /# 
B*  and  his  heirs  s  B.  has  only  an  eftate  for  life.  The  word  of 
confii^qiation  doth  not  amount  to  the  word  grant.  Proprietatei 
verbonim  fdnt  obfervandit.    Jcnk.  30.  pi.  58.  cites  26  Aff .  pi.  38.  . 

6.  A  man  made  feoffment  in  fee  upon  condition  to  reinfe^  him  iH  ^ 
taily  the  remainder  over,  and  after  re-entered  claiming  nothing  (fftht 
one  eflate  or  of  the  other y  and  the  next  day  the  feoffee  made  feoff  metti  * 
to  him^  babcnd'  ftbi  isf  baredibus  de  corpore  fm^  the  remwuUr  0tkr 
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fts  above,  and  it  was  held  a  good  gift  and  remainder,  and  not  a 
confirmation ;  and  yet  he  delivered  the  deed  to  him  without  li- 
iKety,  and  a  good  gift  in  tail,  and  a  good  remainder.  B  feems 
that  it  was  upon  the  land,  and  then  the  re-efiiry  of  the  feoffee  remitted 
Urn,  and  by  the  livery  of  the  deed  upon  the  land  this  ihall  enure 
as  a  gift  within  the  view,  and  then  it  amounts  to  a  livery,  Br. 
Confirmation,  pi.  27.  cites  40  AiT.  10.  9 

7.  Avowry  becaufe  his  father  wasfeifed  in  fee^  and  gave  in  tail  to   [  386  ] 
y.  and  E.  his  feme y  rendering  22  years  Ss.   and  afterwards  40/. 

per  ann.  and  Jhewed  deed  indented  thereof y  and  (hewed  that  the  22 
years  are  pafl^  and  conveyed  the  tail  to  the  plaintiff  by  defcent^  and  for 
4  /.  for  two  years  avowed  upon  the  plaintiff  as  upon  his^  tenant  by  the 
manner.  Norton  faid,  you  yourfelves  confirmed  the  eflate  to  us, 
habendum  to  us  and  our  heirs  by  the  deed  which  here  is,  tenen- 
dum by  8s.  after  the  22  years  palled,  and  demanded  judgment 
if  for  more  fervices  may  he  avow.     Skrene  faid,  at  the  time  of  , 

the  confirmation  you  had  nothing  in  the  land,  and  demanded 
judgment  and  prayed  return,  and  after  the  court  would  not  re-  .  ^ 

cord  that  the  plaintiff  pleaded  it  by  way  of  confirmation,  but  by 
way  of  grant  to  hold  by  lefs  rent;  for  the  deed  willed  noveritis 
me,  the  avowant,  concefliffe  &  confirmafie  omnia  terras  &  tene« 
menta  to  the  plaintiff,  haeredibus  8c  aflignatis  fuis  imperpetuum 
reddendo  inde  annuatim  mihi,  &  hseredibus  meis  8  s.  for  42 
years  pro  omnibus  redditibus,  &c.  and  well  to  plead  it  by  way 
of  grant ;  for  confirmation  of  eflate  is  not  good  but  to  him  who  is  inpof 
feffwn*     Br»  Avowry,  pi.  48.  cites  14  H.  4.  37,  38. 

8.  If  two  jointenants  are  feifed  of  certain  land,  the  one  cannot  PI.  C.  156. 

infeoff  the  other,  for  he  cannot  make  livery  by  reafon  that  the  ^*  p.**»f  "^* 

other  is  feifed ;  but  fuch  feoffment  fhall  enure  by  way  (f  ccmfirma^  tjt.  Y^i[^ 

tion,    Br.  Confirmation,  pi.  ii«  cites  22  H.  6.  42,  43.  ment,pi.iu 

•  &  102— 

S.  C.  cited  Arg.    4  Mod.  150.  S.  P.  and  fays  ii  muft  be  pleaded  as  ■  confirmation  and  not  literallj 
9B  the  deed  is  worded. 


o%  If  one  c^arcenor  infeoff s  his  companion  by  deed  by  dedi  ^  coft'* 
eejfly  this  fhall  enure  by  confirmation  without  livery ;  for  it  coun* 
tervails  rcmifi  &  confirmavi,  per  Littleton.  Br.  Confirmation, 
pL  18.  cites  TO  E.  4.  3. 

10.  A.  Idafes  to  B.  for  years,  and  after  A.  by  deed  indented  Dal.  37.  pi. 
bargains  and  fells  the  fame  lands  to  B.  and  his  heirs,  without  any  ^J^.^  ^\  '"* 
word  of  give  or  grant  expreffed  in  the  deed ;    per  omnes  juft.  bis. 
nothing  paffes  by  the  deed  without  inrolment,  and  it  is  no  con- 
firmation.    Mo.  34.  pi.  113.  Trin.  4  Eliz.  C.  B.  Anon. 

11.  Tenant  in  tail  leafes  for  years,  and  zhtxleffor  covenants 
and  grants  to  Icffce  that  lit  fhall  have  and  hold  the  land  to  him  and 
others  during  the  life  of  leffor.  By  the  opinion  of  3  juftices,  this  is 
neither  furrender  nor  confirmation  to  enlarge  his  edate,  and  is 
only  a  covenant  notwithftanding  the  word  grant  \  but  Wefton  J. 
feemed  e  contra,  by  reafon  of  the  word  grant.  D.  272.  pi.  34. 
Pafch.  10  Eliz,     Cardinal  v.  Sackford. 

Vol.  V.  Ff  12.  A 
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And.  <*3-  ti.  A  grant  and  demife  of  the  land  to  tenant  at  will  to  hold 

pU  46.  s.C.  f^y  ijfg  rendering  the  ancient  rent  is  a  confirmation ;  per  Cur. 
Btndi.  i^.  3  Le.  15.  pi.  3S-  Mich.  14  Eliz.     Anon. 

pi.  ft37« 

S.  C.  held  accordingly. D.  169.  b.  at  the  end  of  pi.  ao.  tlie  reporter  fays,  the  opinion  of  A 

grant  made  by  the  lefTor  to  leflee  at  will  for  term  of  life  wm  confirmed  HUl.  14  £iij.  for  a  good  con* 
£rmatioa  to  enlarge  the  eftatc  without  livery.  Ow.  i.  S.  C  adjudged. 

Agreed  by  13.  A.  feifcd  made  a  leafe  far  years  to  J.  S.  the  defendant,  and 

all  the  juf.    afterwards,  by  his   deed,  containing  deait  concejji  £5*  confirtTtavi, 
he  may  take  ^^^^  '^  ^^  J*  "•  '^^d  his  heirs j  with  a  letter  of  attorney  to  make  livery. 


-»~  ••  —■* '  —--'.——-——  —  —  —  — ^  —  —       — 

^*y  ^\  ^'''  tion  only,  becaufe  of  the  word  confirmavi  5  but  Anderfon  Ch.  J. 
that  die  law  faid,  that  the  lefTce  may  take  it  either  as  a  feoffment  or  a  confirma" 
fufpendsand  fion ;  and  the  court  held  it  a  feoffment.  Goldfb.  25.  pi.  6* 
S^«  de"    Trin.  28  Eliz.     Lennard's  cafe, 

dared  his  pleafurc.  Godb.  139.  pi.  170.  Leonard  ▼.  Ltepbeos,  S.  C.  ■  3  Le.  zi8.  pi.  18a. 
S.  C.  adjudged.  ^ 

[387  3        I4v  -^'  ^7  indenture,  in  con/ideration  of  love  which  he  bare  ta 
bis  fon^  and  for  natural  affedion  unto  him,   bargained  and  fiU^ 
gave^  grc^tedy  and  confirmed  certain  lands  unto  him  and  his  heirs. 
This  deed  was  inrolled;   the  queftion  was,    whether  this   hind 
fhould  pafs,  and  it  was  held  it  ihould  not>  unlefs  money  had  been 
paid,  or  ftate  were  executed;   for  the  ufe  fhall  not  pafs 9  but  be- 
caufe the  fin  Hvas  then  in  pojjejjion,  it  was  held  to  enure  by  way  of 
confirmation.     Cro.  J.  127.  pi.  17.  Trin.  4  Jac.  B.R.     Ofbonie 
and  Bradfhaw  v.  Churchman. 
Zfjonlyuie       jj.  In  fomc  cafc  this  verb  dedi  or  conceji  ihall  enure  to  the 
dkdiTi'd        ^*™^  intent,  as  this  verb  confirmavi ;  as  if  I  be  diflcifed  of  a  carve 
coDce/li,        of  land,  and  I  make  fuch  a  deed  Sciant  prstfentesy  (9V.  or  ^md 
that  •»  w       eoncejji  to  the  difleifor  the  faid  carve,  &c.  and  I  deliver  only  the 
wot^Vmfir!  ^^^^  *^  Vixtiy  without  any  livery  of  feifin  of  the  land,  this  is  si 
mavi ;  for  it  good  confirmation,  and  as  flrong  in  law  as  if  there  had  been  in 
amounts  to    ^^  jgcd  ^13  yerb  coufirmavi.     Litt.  f.   cqi. 

a  grant  of  "^  •'  •^ 

the  right,  to  the  perfon  in  poHelfion  ;  and  if  he  has  my  right,  I  can  never  after  onpeach  his  cftate* 

Ciib.  Treat.  Ten.  73. 

x6.  Leafe  to  A.  for  years,  and  after  by  his  deed  the  lefibr 

voluit  quod  haberet  &  teneret  terram  pro  termino  vitx  fuae,  this 

is  adjudged  by  this  verb  (volo)  to  be  a  good  confirmation  for 

term  of  his  Jife.     Co.  Litt.  301.  b. 

4 Mod.  1 50.       17.  He  to  whom  fuch  a  deed,  comprehending  de£y  &c.  is 

^*c.*^juad     "^^^^>  ™*y  P^ead  it  as  a  grant,  as  a  relcafe,  or  as  a  confirmation 

faytthatthic  at  his  clcdlion.    Co.  Litt.  301.  b. 

ifcewi  that 

the  pleading  fflufl  be  as  the  deed  doth  enure  and  operate,  and  not  as  the  words  are  in  the  deed  icfeif. 


Here  the  jg.  If  the  diffeifee  and  the  heir  of  the  diffeifor  jotn  in  a  feoffment 

difllifo/^*  h  ^*^^^>  ^^^^  *'  ^^  feoffment  of  the  heir,  and  the  confirmation 
grants  the  of  the  diflcifec ;  for  the  lands  always  pafs  from  him  that  has 
right  of  pof-  the  eftate  in  him-     Litt.  f.  334.  as  abridged  by  Hawk.  395,  396. 

the  dideiiee  the  right  of  propriety ;  for  every  one  grants  what  he  IswfuUy  may.    Glib.  Treat*  Ten.  73* 
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(X.  2)    What  amounts  to  a  Grant,  and  to,  a  Con- 
firmation too  at  the  lame  Time, 

,  I.  |N  affifc  It  was  faid  if  tenant  for  life  grants  a  rent^harge  infee.  So  If  ^  fa* 
*  and  diesy  and  he  in  reverfion  enters  and  confirms  the  charge,  '^«^f'^«»"^ 
with  claufe  of  diflrefs^  this  is  good,  and  the  reafon  feems  to  be  be-  cTaufTofdU 
caufe  of  the  claufe  ofdiftrefs,  which  makes  it  to  beat  a  neiv  rent ;  for  firtjif>rlifi, 
clearly  by  the  tenant  for  life  and  entry  of  him  in  reverfion,  the  ''»^^'«»«n<* 
firfl  charge  is  determined,  which  was  granted  by  the  tenant  for  confirms  tbl 
life.     Br,  Grants,  pi.  67.  cites  14  Aff.  14.  fame  grant, 

tp^b  claufe 
•fdtjirtfij  it'll  good.     Br.  Charge,  pi.  44.    cites  S.  C*  And  if  there  be  hrd  and  tmant,  th^t 

ttaant  holds  by  fealty  and  lo  f .   rent,  and  the  lord  grantt  2  ••  of  tbo  rent  to  afiranger,  and  the  tenant 
(cnfitms  tbefamt  grant  witb  claufe  efdiftrefsy  it  ifl  gMxl.     Br.  Caarge,  pi.  44*  cites  S.  C. 

C388] 

.    a.  The  abbot  and  covent  of  York  leafed  to  J.  S.  Certain  lands  at  AnJ.  »3. 

will;  and  afterwards  by  deed  indented  under  their  covent fealj   reciting  \^\^^l^^, 

that  whereas  J.  S.  held  of  them  certain  lands  at  will,  they  granted  cordingiy ; 

and  demifed  that  land  to  the  faid  J.  S.  to  hold  for  lifcy  rendering  but  that  it » 

the  ancient  rent;  and  by  the  fame  indenture  granted  the  reverfion  of  JherwS-^ 

the  fame  land  to  afrangerfor  life.     It  was  holden  by  the  court  fion,  and  To 

clearly,  that  an  eftate  for  life  accrueth  unto  J.  S.  by  way  of  con-  »t  fenns  that 

firmation,  and  the  remainder  unto  the  ftranger,  depending  upon  niaing"to'^e 

the  eilate  created  by  the  confirmation.     3  Le.  15.  pi-  35.  Mich,  abbot  during 

i4Eliz.  C.  B.   Anon.  ?f»V'^«o^ 

J.  S.  quaere. 

1  Bendl.  19Q.  pi.  217.  S.  C.  and  that  It  Is  a  grant  of  an  eftate  to  J«  S.  for  life,  but  that  it  is  no 
grant  of  the  reverfion  to  the  ftranger. 

3.  A  deed  of  one  and  the  fante  thing  by  one  and  the  fame  perfon  to  ^'  »^  p^^f^ 
one  and  the  fame  perfon,  and  at  one  and  the  fame  time,  fliall  enure  to  t  *  ^  ^aket 

2  fevcral  purpofes,  viz.  to  a  grant  of  the  intereft  to  leflce,  and  a  leafefir 
to  a  confirmation  of  the  fame  intereft  as  patron.      5  Rep.  15.  y^arstotbe 
a.  cites  Trin*    30  ^liz-    in  the   Exchequer.      Hodges  v.  Kew-  ^ftcTwardi** 

COmen.  the  patron 

grants  over 
the  fame  to  J*  S.  this  grant  over  by  the  patron  of  the  faid  leafe  imp«>rts  In  itfelf  as  well  a  grant  of  the 
term  as  a  confirmaiion  of  the  fame  term.     5  Rep.   15.  a.  cires  Trin.    30  Eliz.  in  the  Exchequer* 

Hodges  V.  Newcomen. S.  C.  cited  by  CoJte  Ch.  J.  and  Doderidge,  Roll.  Rep.  361. 

*  Co.  Litt.  jox.  b*  302.  a.rS.  P. 
• 

.    4*  So  if  tenant  for  life  grants  a  rent-charge  to  him  in  reverfion  tH 
fee,  and  the  reverfioner  by  deed  grants  it  over  to  another,  this  is  a 
good  grant  and  confirmation  alfo  to  make  the  rent  good  for  cver- 
5  Rep.  15.  a.  in  cafe  of  Hodges  &  Newcomen  cited  therc^ 

5.  B.  tenant  for  life  of  C.  and  he  in  the  remainder  or  reverfion  ^  Rep*  14* 
in  fee,  having  fevcral  eftates  in  the  one  and  the  fame  land,  join  in  Jj/^'  *g  ^ 
a  leafe  for  years  by  deed  indented,  this  demife  (hall  work  in  this  37  £iis. 
fort,  viz.  during  the  life  ofC.  it  is  the  leafe  of  B.  and  confirma-^  B*R«  Tre- 
tion  of  him  in  the  reverfion  or  remainder,  and  after  the  deceafe  of  JJudgel.t- 
C.  it  is  the  leafe  of  him  in  the  reverfion  or  remainder,  and  the  s.  c.  cited 
confirmation  of  B.     For  feeing  the  lej/brs  have  feveral  eftates,  the  J«-  3«S« 

F  f  2  law 
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law  Jball  conjirue  the  leafe  to  move  out  of  both  their  ejlates  refpeSvoelj^ 
and  every  oqc  to  let  that  which  he  lawfully  may  let,  and  not  to  be 
the  leafe  only  of  tenant  for  life,  and  the  confirmation  of  him  in  the 
remainder  or  reverfion.     Co.  Litt.  45.  a. 

6.  If  the  dijfeifor  grants  a  rent  to  th:f  dijfeifee^  and  he  by  his  deed 

grants  it  over,  and  after  re-enters,  one  and  the  fame  words  do 

amount  both  to  a  grant  and  to  a  confirmation  in  judgment  in  law 

of  one  and  the  fame  thing,  ne  res  per  eat.     Co.  Litt.  302.  a. 

5  Hep.  1^         7.  If  a  dijfeifor  makes  a  leafe  for  life,  or  a  gift  in  tail,  the  remain^ 

Cttfi'am*.  ^  ^  ^^  '*'  di[f^\f^^  ^^fih  and  the  dtffeifee  by  his  deed  grants  aver  the 
remainder^  and  the  particular  tenant  attorns,  the  difTeifee  iball  not 
enter  upon  the  tenant  for  life  or  in  tail,  for  then  he  ihould  avoid  his 
own  grant,  which  amounts  to  a  grant  of  the  eftate  and  a  coift- 
firmation.     Co.  Litt.  302.  a. 


If  the  con-  8.  If  I  leafe  to  afeme  file  for  life,  tvho  takes  hufband,  and  I  confirm 
STb^°  /A^  2/?fl/^  £/'/Atf  hufband  and  ivife,  habend'y^r  their  two  Uves,  they 
the  huftand    ^o  not  hold  jointly,  but  he  holds  in  her  right  for  her  life,  yet  it 


and  wife,  to  (hall  enure  to  him  for  his  life  by  way  of  remainder  if  he  furvives 

hold  to  them- h^y^      Litt.  f.  525. 

two  and  •'    -^ 

their  heirs,  they  had  been  jointenants  to  the  fee-fimple,  and  the  hufband  feifed  In  her  right  for  her  Hk, 

becaufe  they  cannot  lake  by  moieties  during  the  covermre.     Co.  Litt.  299.  b. 

[  389  ] 

And  fo  note  p.  But  if  the  leafe  to  her  had  been^or  years,  then  by  fuch  con- 
\^Zuni  firmation  they  would  have  a  joint-eftate  in  the  freehold  of  the 
ttaf/fer  life,  laudj  becaufe  the  wifc  had  no  franktenement  before^  &c.     Litt. 

for  fears  to  a 

feme  ccvert  \  for  her  eftate  of  freehold  cannot  be  altered  by  the  confirmation  made  to  her  huiband  and 

her,  ds  the  term  for  years  may,  whereof  her  huiband  may  make  difpofition  at  his  pleafurc.     Co.  Litt. 

300.  a. In  either  cafe  of  leafe  for  years  or  life  to  her,  this  amounts  to  a  new  grant  of  the  term  for 

the  life  of 'the  huftand  ;  for  I  cannot  confirm  the  old  term,  but  ereA  a  new  one,  fince  the  words  im- 
port  more  than  a  confirmation  of  the  old  term  }  for  in  that  the  huiband  has  nothing  in  bis  own  right. 
Cilb.  Treat.  Ten.  73.  cites  Lilt.  f.  525,  526. 

10.  If  a  man  hath  common  of  pafiure  in  other  land,  if  he  confirms 
the  efiaie  of  the  tenant  of  the  land,  nothing  (hall  pafs  from  him  of 
his  common  j  but  notwithftanding  this,  the  common  fhall  remaim 
to  him  as  it  was  before.     Litt.  f.  537. 

11.  If  a  jointenant  confirms  the  land  to  the  other,  this  makes  no 
alteration,  for  he  confirms  the  eftate  in  the  fame  manner  as  it  is; 
but  if  it  be  to  have  and  to  hold  fuch  lands  to  fuch  Jointenant  only  he  has 
a  fole  eftate ;  for  then  he  expreffes  a  defign  of  confirniing  the  poA 
feffion  to  him  alone,  fo  that  the  confirmation  goes  to  the  poffeffion  itfelf 
by  the  explanatory  words  in  the  habendum,  and  not  to  the  manner 
of  poffeffing,  and  the  words  of  the  habendum  make  the  con- 
firmation enure  as  a  new  grant  of  fuch  his  moiety.  Gilb.  Treats 
Ten.  72. 


[ 
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(Y)     Tn   what  Cafes  it  fliall   be  good.  ^ou~%^ 

,  Confirmation  of  a  void  Thing.  \u^^^..a 

I.   iF  a  man  be  attaint^  oftreafottj  and  the  king  reverfes  it  by  his  Fitzh. 

^  Utters  patents^  this  is  void,  becaufe  he  cannot  do  it  without  i^\]^ 

a  legal  proceeding ;  and  afier  the  parliament y  reciting  the  patent ^  rati-'  S.  C— 

JieSj  amfimtSy  and  approves  it,  and  that  hejball  he  rejlored  to  his  landy  ^^  ^^  *'^ 

&c.  this  aS  of  parliament  is  a  fufEcient  reverfal  of  the  judgment,  /5fr/«  W* 

becaufe  it  recites  the  patent,  and  fo  gives  life  to  the  patent  which  was  of  J.  S,  ihlt 

vdd.     29  E.  3.  25.  adjudged.]  '^^;^^ 

jet  if  it  be  confirmed  by  fari'utment^  it  is  a  good  grant.  Brooke  fays,  quod  minim  !  for  there  was  fuck 
a  grant.     Br.  Confirmation,  pi.  13.  cites  38  H.  6.  34.  37*  But  per  Prifot,  where  the  kinggranff 

a  martyr  to  bold  loith  an  advomfon  wbicb  is  ingri/s,  the  grant  Is  void  as  to  the  advowfoa,  and  there  if  this 
be  confirmed  by  parliament  the  confirmation  does  not  make  the  grant  good,  becaufe  the  advowfon  was 
not  txprtjjtd  in  tbe  grant,  but  in  the  babendum,  and  therefore  a  confirmation  of  the  grant  cannot  make  iC 

good  of  that  which  ia  not  contained  in  the  grant* Brooke  fays,  qu^trg  if  he  had  ewfirmed  all 

that  nobkb  is  contained  in  tbe  patent,  it  fesms  all  one;  for  confirmaiion  cannot  make  a  void  thing  goo4f 
Jbid. 

2.  If  tenant  in  tail  grants  a  rent^harge  and  dies,  and  the  iffi/e  in 
tail  enters  and  pays  the  rent,  and  after  ratifies  and  confirms  the 

fame  rent^  this  is  good,  and  the  grantee  fliall  have  aflife  j  per  Nor-» 
ton,  which  Brooke  fays  is  not  law ;  for  the  grant  was  void  by  the 
death  of  the  tenant  in  tail,  and  the  entry  of  the  iffue ;  and  then 
the  confirmation  of  a  void  rent  is  alfo  void.  Br.  Grants,  pi.  73, 
cites  26  Aff.  38. 

3.  The  incumbent  pleaded y  that  he  entered  by  the  provijton  of  the 
popCy  and  after  the  king  confirmed  his  eftate  in  the  prebend;  judgment. 
The  king  faidy  thai  he  entered  by  fpoliation  [intrujion']  in  the  time  of 
another  incumbent^  and  he  confirmedy  and  fo  the  confirmation  voidf   in 

as  much  as  he  was  in  as  fpoiior,  [intruder,]  and  not  as  incumbent,    [  390  ] 
and  fo  to  iflue.  Br.  Quaere  Impedit,  pi.  47.  cites  7  H.  4.  25.  37. 

4.  If  a  man  takes  away  my  villein  in  grofsy  and  I  confirm  his  eftate  Litt.  f,  541, 
in  the  villein^  the  confirmation  is  void ;  for  of  the  perfon  of  a  man  54»>  S.  P. 
there  can  be  no  pojfeffion  without  a  right ;  but  I  may  give  him  by  the  confirm  t 
words  dedi  &  conceffi  to  him  that  took  him  away,  or  to  any  villein  to  an- 
other, notwithftanding  fuch  wrongful  taking  \  per  Hobart  Ch.  J.  ^M^^him''? 
Hob.  99.  Trin.  7  Jac.  cites  Litt.  poflcffion, 

this  palles 
nothing ;  becaufe  tbtt  it  an  incorporeal  rigbt,  which  cannot  be  divefted  out  of  .me,  and  the  roei-e  con. 
firmation,  where  a  man  has  no  right,  is  really  nothing  -,  for  that  which  is  not,  cannot  be  confirmed  j 
but  if  there  are  the  words  dedi  8c  conceffi,  it  pafles  the  right.     Gilb,  Treat.  Ten.  74,  75.  •     '     Co» 
Litt.  306.  b.  307.  t. 

5.  A  confirmation  may  make  a  voidable  or  defeafible  eftate  good.  Though  it 
but  it  cannotfirengihen  a  void  efiate,     Co.  Litt.  295.  b.  ^^J  J^!^'^ 

iffifaSio  void  cannot  be  nuule  good  by  acceptance,  yet  it  is  not  without  exception  ;  as  tmant  in  taii 
nutkcf  a  leajit  to  commence  in  futitro,  ^nd  dies  before  the  day  ;  the  leflbr  [leflee]  enters,  iifue  in  tail  may 
have  trefpafs  againft  him,  qr  he  piay  by  acceptance  make  it  good;  per  Holt  Ch.  J.  11  Mod.  36 |t 
Pafch.  t%  W.'3.  in  cafe  of  PuUen  ▼.  1  urbeck. 

6*  Tenant  in  tail  makes  a  leafs  to  commence  in  futuro,  and  ajier 
makes  a  feoffment  infeey  and  Icafe  commences,  feoffee  may  avoid  it, 
or  make  it  good  by  acceptance  \  per  Holt  Ch.  J,  )4(  i((lod*  361^ 
in  cafe  of  Pi^llen  v,  Furbqck, 

Ff3 
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(Z)     Every  Confirmation  ought  to  enure  upon  a 

Thing  in  EJfe. 

Jnftjr*  iw-  [l.   TF  a  bljbop  collates  to  a  prehend^  and  dies  before  induflton^  and 
f^iff^  '"*  after  the  king  before  indu^ion  confirms  to  him  for  his  life^  yet 

pieadJed-    this  IS  not  good,  bccaufe  he  hath  not  any  poflefTion  upon  which 


UtuMitttbt  the  confirmation  may  enure  at  the  time  of  the  confirmation. 
K'^'i^      II  H.  4.  7.  Com.  ca8.  b.  [S.  C.  cited  by  Manwood.] 

iy  wobicb  be  vfas  induffed,  and  tbe  king  eenfmtd  to  b'lm  f-jr  term  of  bis  /iff,  and  the  kiitg  /aid,  that  be 
noat  tut  induced  at  tbe  time  of  tbe  corjirmation,  and  fo  to  ifTue }  and  fo  note,  that  be  bad  not  pofleflion 
before  indudion,  and  conprmattcn  is  not  good  without  the  f'Jfffuin  \  quod  nota.  Br.  Confirmation^ 
pi.  7.   cites  II  H.  4*  9»    S»  C.  Fitgh.  Confirmation,  pi.  16.  cites  S.  C.  ic  S.  P.  by  Hank. 

iu)4  oth^  j^ftices• 

2.  Confirmation  of  rent  orfeigniors  is  not  good  but  in  refpcft  of 
a  former  eftate  or  deed,  and  therefore  if  thtfirjl  deed  be  lojly  or 
be  before  time  of  memory y  the  confirmation  is  not  good;  per  Huls/ 
and  SkrenCj    &  non  negatur.     Br.  Confirmation^  pi.  24.  cites 
UH.  4.23. 
Br.  Avow-         3.  If  lord  and  tenant  are^  and  the  tenant  is  dijfeifedf  and  the  lord 
yy,  pi-  4j-    forfirms  the  fftate  of  the  diffeifee  to  hold  by  lejs  fervices^  this  is  not 
***^   *   *     good;  for  confirmation  is  not  good,  unlefs  he  to  whom  the  con- 
firmation is  made  has  the  pofleflion  or  feifin  at  the  time  of  the 
making  of  the  confirmation.     £r.  Confirmation,  pi.  8.  cites  14 

H.  4-37- 
Br.  Afow-         4,  But  contra  of  releafe  or  grant ;  for  thofe  are*  good  in  refpeB  of 

''te  S  C*     the  feignioryy  becaufe  he  is  tenatit  as  to  the  avowry.     Br.  Confirma-" 

tion,  pi.  8.  cites  14  H.  4,  37. 

Br.  Avow.         ^.  So  where  tenant  in  tail  difcontinues  and  dies y  and  the  donor  re^ 

T*  ^^i^Q*     leafeSy  or  grants  to  the  iffue  in  tail  to  hold  quitj  or  by  lefs  fervices, 

r  201  1    ^o^g^  ^^  ^^^  "®^  poflelhon  at  the  time  of  the  making,  &c.     Br. 

•^  Confirmation,  pi.  8.  cites  14  H.  4.  37. 

Br.  Avow-         ^«  But  contra  as  to  the  reverfion  of  the  landy  and  fo  note  a  diver-m 
ry,  pi.  4S.   fty  between  releafe  of  the  feigniory  and  of  the  latidy  and   between 
citus.c.     grant  and  releafe,  and  confirmation,      Br.  Confirmation,  pi.  8. 
cites  14  H.  4,  37r 

7.  But  where  there  is  lordy  mefncy  and  tenant ^  and  the  lordconm 
firms  the  efiate  of  the  mefneto  hold  by  lefs  fervicesy  this  is  good  ;  for 

'Tic  is  tenant  m  pofleflion  of  mefnalty,  and  there  is  no  other 
poflTeflion ;  note  the  diverfity.  Br.  Confirmation,  pi.  8.  cites 
14  H.  4.  37. 

8.  In  quare  impedit  by  the  iingy  the  defendant  pleaded  confirmation 
made  to  him  by  the  king  by  thefe  words,  dedimus  et  confirmavimus 
to  hint  then  tenant  of  the  landj  and  advowfon  appendant  to  ity  &c.  and 
therefore  well  and  not  double  5  and  fo  it  feems  that  he  who  pleads^ 
confirmation  ought  to  plead  it  made  to  him  then  tenant  of  the  landy 
for  otherwife  a  confirmation  or  a  releafe  cannot  enure.  Br.  Con- 
firmation, pi,  2«  cites  9  H.  6.  22. 

9.  If  a  parfon  grants  an  anntaty  infecy  and  refignsy  and  after  the 
patron  and  ordinary  confirm  the  grant,  tbe  confirmation  is  not  gobd^ 

for 
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for  the  annuity  was  void  before  by  the- rcfignation  which  was 
before  the  confirmation.  Br.  Confirmation,  pL  12.  cites  21 
H.  7.  r. 

10.  A.  ufurped  upon  the  patronage  of  one  of  the  hw^s  churches  ^,'^«J«!V' 
divers  times y  and  had  fever al  clerks  fuccefftvely  admitted ^  inftituted  J  V^^'  g, j^^ 
and  induftcd,  and  for  many  years  refpeftivcly  they  nvere  incumbents  TheK^ngt. 
of  this  chuFch;  A.  has  not  gained  the  patronage  by  it ;  the  king  Champioa. 
may  grant  this  patronage  to  any  one,  for  he  is  in  pofTeffion,  and  f^n^'g  ^^  \^ 
the  patronage  is  in  him.    The  king  confirms  this  patronage  to  this  A.  S.  C.  ad* 
it  is  void,  for  A.  has  not  any  patronage.     If  the  king  confirms  to  l^^^  *^' 
the  incumbent  of  A.'s  prefentation  his  incumbency  is  good,  for  ^d  fo  t ' 
he  is  incumbent  de  fa£lo,  and  the  king  cannot  remove  him  with-  judgment  ift 
out  a  quarc  impedit  by  the  ftatutes  of  25  E.  3.  and   13  R.  2.  ^•^'  ^tn^ 
Judged  and  afiirmed  in  ^rror.     The  king  can  neither  do  wrong,  ner  confen- 
nor  fuffer  wrong.     Jenk.  132.  pL  96.  cites  Cro.  J.   123*  Trin.  t'.cncc,  ftd 
4jac.     The  King  v.  Matthew.  .YeW.'g;. 

The  King  v.  Matthew.    S.  C««  and  judgment  in  C.  6*  reverfed  by  4  juftices,  but  Fenficr  c  contra**** 
Brownl.  166.  S.  C.  but  feems  to  be  only  a  iranflation  of  Velv. 

« 

11.  If  a  difTeifor  make  a  leafe  for  years  to  begin  at  Michacknas^ 
and  t^e  diileifee  confirms  his  eftate,  this  is  void  becaufe  he  has  but 
iniertffe  termini  and  no  eftate  in  him,  whereupon  a  confirmation 
may  enure.     Co.  Litt.  296.  b. 

1 2.  Tenant  for  life  of  20  acres  grants  his  eflate  in  one  acre  to  J,  S^ 
and  he  in  reverfion  confirms  the  eftate  of  tenant  for  life  to  him 
and  his  heirs  in  all  the  20  acres,  this  is  a  confirmation  but 
of  19  acres,  and  though  J.  S.  attorn,  yet  his  acre  (hall  pot 
pafs  by  way  of*  grant  of  the  reverfion.  Arg.  Litt.  R.  248.  Pafch. 
5  Car.  C.  B. 


(A.  a)     [In  what  Cafes]     A  Confirmation  {hall 
[or  fhall  not]  enlarge  an  Eftate. 

* 

[l.   TF  Icffee  for  life  grants  a  rent  to  another  for  his  life^  and  the  lef  Br.  Con- 

.    -^  for  confirms  it,  this  fliall  make  the  rent  good  for  the  life  of  ^l^^^^^^l^ 
the  grantee,  though  before  by  limitation  of  law  it  ought  to  have  de-*  s.C.-l— 
termined  by  the  death  of  the  lefTee.     4  c  AIT.  iQ.l  Br.  Rent, 

S«  C.  that  a  man  was  feifed  of  a  carve  of  land,  and  leafed  two  parcs^ thereof  to  tiferoe  for  life }  flie  *  took 
baron ;  the  baron  granted  los.  rent  out  of  it  to  W.  N.  for  life;  the  leflTor  afterwards  confirmed  the 
faid  grant  by  deed,  and  by  a  claufe  therein  granted  further  lo  s.  rent  of  his  own  third  part  in  his  own 
hands.  The  baron  and  feme  died,  and  the  grantee  brought  ailife  of  io  8.  rent.  Dubitatur,  whether 
the  deed  of  confirmation  ihaii  be  taken  as  of  a  new  rent^  or  only  of  the  firft  rent  j  quaere,  for  non  ad« 
judicaCur. 

•  C  392  ] 

[a.  So  if  leflee  for  life  grants  a  rent  in  fee  to  another,  and  he  in  Litt.f.  529, 
the  reverfion  confirms  itf  this  is  a  good  ifkiefeafhle  rent  in  fee]  ^    coriittT 

301.  fays  that  here  a  diverfity  is  to  be  obferved,  where  the  determinatron  of  the  rdit  isezpreffed  in  the 
deed,  and  when  it  is  implied  in  law ;  for  when  tenant  fvr  life  grants  a  rent  in  fee,  this  by  law  is  deier- 
mined  by  his  death,  and  yet  a  confirmation  of  the  grant  by  him  in  the  reverfion  makes  that  grant  good 
for  ever,  without  wotds  of  enlargement,  or  claufe  of  diftrefs,  which  would  amount  to  a  new  grant. 
But  f  if  the  tenant  for  life  had  granted  a  rent  to  amtber  aad  bh  betn^  by  exprefs  wonIl>  'diuing  the  life 

Ff4  •/ 
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of  tbi  grawtw^  and  the  lefTor  had  confirmed  that  grant  \  that  grant  fliooM  determine  hy  the  death  of 
tenant  for  life.     Co.  Litt.  301.  a. 

f  I  Rep.  147.  b.  S.  P.  Arg.  dtes  Litt.  and  26  AdT.  3S.  and  45  AfT.  13.  accordingly. 

8^  P.  if  he  [3.  [So\  If  Icflce  for  life  grants  a  rent  for  life  or  in  fee  to  ano- 
wn'firmf^  thcr,  and  after  Jurrenders  to  him  in  the  reverftony  and  after  he  con* 
in  the  life  ^rms  itj  this  hath  made  ^  the  rent  indefeafible.  ^6  AS.  per 
oftheicflec.  Welby.l 

Br.  Con-  ^  -* 

firmation^  pK  15*  cites  S.  C.  Br.  Grants,  pi.  73.  cites  S.  C. 

Fr.  Grants,  4,  Confirmation  may  enlarge  rent,  as  where  a  man  leafes  land 
73*  citea  rendering  rent,  and  the  lejfor  grants  the  rent  to  ajhranger,  and  after 
confirms  the  ejlate  of  grantee,  and  grants  over  by  the  fame  deed,  that  if 
the  rent  be  arrear  he  tnay  difirain,  and  the  tenant  for  term  of  Ife 
dies,  yet  the  rent  remains.  Br.  Confirmation,  pi.  15.  cites  26 
AfT.  38. 

5.  Contra  it  fhould  be  if  the  confirmation  ivith  elaufe  ofdijirefs  hoi 
not  been*     Ibid. 

6.  Leaf e  for  life  rendering  rent,  the  leffor  granted  the  rent  over,  and 
the  tenant^  attorned,  and  after  the  grantor  confirmed  the  grant  to  the 
grantee,  and  that  if  the  rent  be  arrear  that  the  grantee  may  difirain, 
the  tenant  for  life  died,  and  yet  the  rent  remained;  for  it  was  in- 
larged  by  the  diftrefs  and  confirmation,  quod  nota.  Br.  Rents^ 
pL  14.  cites  16  Aff.  38  Quintin's  cafe. 

7.  If  a  man  leafes  for  life  rendering  rent,  and  the  leffor  confirms 
to  the  tenant  in  fee  or  in  tail  rendering  the  rent,  this  enlarges  the  eftate 
of  the  rent,  and  yet  at  the  commencement  the  rent  was  determi- 
nable upon  the  death  of  the  leflee.  Br.  Rents,  pL  14.  cites  26  Afll 
38.  Quintin's  cafe. 

Z*  If  a  man  leafes  his  land  to  J.  S.  for  term  of  life,  rendering  2 1. 
per  annum,  and  after  grants  to  another  2  Sp  out  of  the  land  which  J*  S» 
holds  of  him  for  term  of  life,  to  the  grantee  and  his  heirs  during  the  Rfe 
of  the  grantor,  this  ihall  be  taken  a  grant  of  a  new  rent  by  him  in 
revcrfion,  and  the  grantee  fball  have  the  rent  though  J.  S.  die;  per 
Shsird  and  Fiflier.     Br.  Rents,  pi.  24.  cites  34  AflT.  4. 

9.  Tenant  for  life  grants  a  rent  to  W»  N*for  life,  if  he  in  rever-- 
fion  confirms  the  grant,  and  the  tenant  for  life  dies ;  yet  the  rent 
fhall  remain  during  the  life  of  TV.  N.  by  reafon  of  the  confirmation, 

contrary  if  there  was  no  confirmation.     Br,  Grant,  pi.  80.  cites 
45  Aff.  13. 

10.  When  the  e/fate  of  him  to  whom  confirmation  is  made  is 
'  upon  an  ei^prefs  condition,  there  "the  confirmation  made  to  Iiim  nvill 

not  tale  away  the  condition.     But  iffuch  a  feoffee  upon  condition  makes 
^  ^foffment  over,  fo  that  bis  eftate  is  only  Tubjeft  to  a  condition 

contained  in  another  conveyance,  but  no  condition  is  expreffed  or  an" 
ttexed  by  tl>efioff6r  to  his  cfiate,  there  the  confirmation  of  his  eftate, 
which  he  had  by  abfolute  words,  fliall  extinguifli  the  condition 
which  was  annexed  tp  the  eftate  of  the  firft  feoffee,  i  Rep.  147. 
a.  b.-  Arg.  Hill.  35  Eliz.  in  Anne  Mayow's  cafe. 
[  393  ]  1 1.  If  a  lenfe  be  made  to  A.  for  the  life  of  J.  S.  and  this  is  after- 
WJ^rds  confirmed  to  hhn  for  hii  own  life ;  this  is  good  to  him  now  fqr 

his 
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hh  own  life,  becaufe  that  his  own  life  is  greater ;  but  if  the 
ieq/e  were  made  unto  him^r  bis  own  lifcy  and  afterwards  confirmed 
to  him  for  the  life  of  another^  this  confirmation  is  merely  void, 
by  Crooke  J.  Bulft.  136.  Trin.  9  Jac.  in  cafe  of  Bowles  v. 
Poorc, 

12.  If  a  man  leafes  land  to  J.  S.  for  life^  and  after  confirms  his  GHb.  Treat. 
efiate  to  hold  ti  him  and  his  heirs^  this  confirmation  as  to  his  heirs  is  ^     cUm'** 
void)  for  his  heirs  cannot  have  his  eftate  which  wa^  not  but  for  S/C.  and 
life.     But  if  he  confirms  his  eftate  by  thefc^words,  to  have  the  ^*y*»  ^^^^ 
fame  land  to  him  and  his  heirs,  this  confirmatibn  maketh  a  fec-fim-  t/haveu> 
pie  \  for  the  words  to  have  and  to  hold,  &c.  goeth  to  the  land  and  him  and  hi« 
not  to  the  eftate.     Litt.  f.  524.  ^«'«»  ^^ 

''  appears  to  be 

a  farther  intent  than  merely  to  confirm  the  eftate,  ▼!«•  to  enlarge  it  to  him  and  his  heirs ;  and  taking 
the  grant  ftrongeft  againft  the  grantor,  it  muft  pafs  away  the  fee-fimpie.— Jenlc  30.  p).  58.  the 
wox4  confirmation  does  not  amount  to  a  grant. 

13.  Id  let  land  for  years,  by  force  whereof  leflce  is  in  poflef-  The  wordi 
fionj  &c.  and  after  I  make  a  deed  to  him,  &c.  quod  dedi  i^  2effi*^^"" 
conceffiy  {jTr.  the  faid  land  to  have  for  his  life,  and  I  deliver  him  ftrong  as  the 
the  deed,  &c.  prefently  he  hath  an  eftate  in  the  land  for.  his  life.  ^^^^^  con- 

Tift    f  01  firmavi. 

l.ltt*  1.532.  Litt.  n  531. 

Glib.  Treat,  of  Ten.  73.  cites  S.  C.  &  S.  P.  becaufe  it  amounts  to  a  grant  of  the  right  to  the 
perfon  in  pofleifion  \  and  if  he  has  my  right  I  can  never  impeach  him  afcerwards. 

X4.  And  if  I  fay  in  the  deed  to  have  and  to  hgl^  to  him  and  to  bis 
heirs  of  his  body  ingendered,  he  hath  an  eftate  in  fee^tail.  And  if 
I  fay  in  the  deed,  to  have  and  to  hold  to  him  and  to  his  heirs,  he 
hath  an  eftate  in  fee-fimple,  for  this  ftiall  enure  to  him  by  force 
of  the  confirmation  to  ^/^Air^^  his  eftate.     Litt.  533. 

15.  If  a  man  be  feifed  in  fee  of  a  rent-fcrvice,  or  rent-charge, 
grants  the  rent  to  another y^r  life,  and  the  tenant  attorns,  and  after 
he  confirms  the  efiate  of  the  grantee  infee-tail,  or  in  fee-fimplc:,  this 
confirmation  is  good  as  to  enlarge  his  eftate  according  to  the 
words  of  the  confirmation,  becaufe  he  who  confirmed  at  the 
time   of  the  confirmation  had  a  reverfton  of  the- rent.      Litt. 

n   549- 

16.  But  where  he  grants  a  rent-charge  to  another  for  life,  if  he  BfeanceOlni 
wills  that  the  grantee  fliould  have  an  eftate  in  tail,  or  fee,  the  ^/f^^^» 
deed  of  grant  of  the  rent-charge  for  life  muft  be  furrendered  or  can^  mki\<h  lies 
celledy and  then  to  make  a  new  deed  of  the  like  rent-charge,  to  have  only  in 
and  perceive  to  the  grantee  in  tail  or  in  fee.     Litt.  f.  550.  ^^Sf" 

^as  by  the  (urrenderj  and  the  reafon  why  the  deed  fliould  be  furrendered  or  cancelled  is,  lefi  tie  granttr 
Jbou/die  doubly  charged^  via.  with  the  old  grant  for  life,  or  with  the  new  grant  in  fee.   Co.  Litt.  308.  bt 

17.  If  a  man  grants  a  rent-^harge  ifluing  out  of  his  land  to  an-  Here  the  di, 
other  for  term  of  his  life,  and  after  he  confirms  his  efiate  in  the  faid  ''^^'bJ?' 
rent,  to  have  and  to  hold  to  him  in  feeAz'X,  or  in  fee-fimple,  this  [woen  a  rent 
confirmation  is  void  as  to  enlarge  his  eftate,  becaufe  he  that  con-  nrvoly  create 
firmeth  hath  not  any  reverfion  in  the  rent.     Litt.  f.  548.  *^' *?**  * 

But,  note,  Littleton  intends  his  deed  of  confirmation  not  to  contain  any  chufi  of  dlfirtfs ;  for  other- 
wife,  as  to  the  confirmation,  the  deed  is  void,  but  the  daufe  of  diftrefs  amounts  to  a  new  grant*  Co* 
{Jtt.  30S.  9* 

18.  A. 
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14.  y.jS.  and  his  xvife  htmg  feifed  in  Jpecial  failf  remainder  fa 
J.B.  in  feey  he  alone  levied  a  fine  to  E.  6,  in  fee y  which  eftatc 
came  to  the  earl  of  Huntington  in  fee.  B,  having  ijfue  died. 
His  luife  entered.  The  carl  of  Huntington  confirmed  the  eftate  in 
the  wifey  habendum  to  her  atid  the  heirs  of  the  body  of  her  and 
her  hujband;  and  it  was  rukd,  that  the  confirmation  wrought 
nothing)  becaufe  (he  had  as  great  an  eftate  before  \  and  alfo,  the 
Ifiues  could  not  be  made  inheritable  which  were  before  barred 
br  their  father's  fine,  and  the  eflate  tail  as  againft  them  lawfully 
given  to  another;  per  Hobart  Ch  J.  Hob.  257.  in  pL  340. 
Trin.  1$  Jac.  cites^  Rep.  140.  Beaumont's  cafe. 
•'Litt.f.  ij.  If  my  ^  dijfeifory   or  mj  \  tenant  for  life^    charge  the  land 

i^Litt.  f.      ^^^^  ^  rent-charge  in  fecy  and  I  confirm  it,  I  fhall  for  ever  after- 
529.  wards  hold   it   charged,  becaufe  I  have   affented   to  the  eftate 

which  has  a  being  from  fuch  diffeifor  tenant  for  life,   and  there- 
fore I  cannot  afterwards  dcftroy  it.     Gilb.  Treat.  Ten.*  73. 


[  39^  ]  (C.  a)     Where  a  Confirmation  to  one  ihall  enure  to 

another. 

I.  T  F  baron  males  a  gift  in  tail  of  his  wife^s  landy  rendering  rent^ 

*  and  afterwards  they  both  grant  the  reverfion  by  fincy  this  bars 

the  feme  of  the  whole ;  but  if  they  had  granted  the  rent  only  .by 

the  fine,   then  the  feme  might  enter  after  the  baron's  d^ath  % 

perParil ;  as  Brown  and  Walmfley  vouched  it.     Mo.  91.  pi.  224. 

Trin.  10  EHz-  Anon. 

Le.  14?.  pi.       2.  A.  tenant  for  Jifcy  the  remainder  to  B*  in  tail y  join  in  a  leafc 

329,  Geo-    io  y^  S.  for  lifcy  the  remainder  to  J,  Z).  for  life.     A.  dies^    B.  aC'- 

ColtcsS.C.  ^^P^^  '^'  '"^"^  ^7'  ^'  ^^^  ^^^^'  The  ifue  of  B.  accepts  the  rent  of 
it  was  con-  J'.  S.  and  after  enters y  and  levies  ^  fine  to  *J.  N.  %  S.  re-enters 
ccived  that     ^fjj  J/>j-.     y.  2).  ^j  in  fjij  remainder  enters.     The  poipt  was,  if 

ajice*orthc  J*  ^*  ^^^  purchafor  might  avoid  this  leafe  in  tlie  remainder,  or 

xent  ofj.  s.  if  the  acceptance  of  the  rent  from  A.  made  the  leafe  good  to 

the  icfiee  for  J,  J),  i^  the  remainder  ?    It  was  adjudged,  that  the  eftate  in  re- 

the'ie*afc™fo  niaiudcr  was  good,  and  not  to  be  avoided  by  J.  N.  the  purcha- 

in  remain-  for.     Cro.  E.  252.   pi.  22.  Mich.  33  &  34  feliz.  B.  R.    Jeffrey 

der,  cites*      y   PoytCS.     - 

Litt.  1.521.         ^   ' 

tnd  faysj  that  fuch  was  the  opinion  of  Gawdy  and  Fenner  J. 

3.  If  a  leafe  be  made  to  twoy  and  the  i/fue  in  tail  accepts  the 

rent  of  one  of  them,  and  faith  he  will  accept  him  only  for  his  tenant, 

yet  it  is  good  for  both;  per  Gawdy.   Cro.  E.  253.  pi.  22.  Mich. 

33  &  34  Eliz.  B.  R.  in  cafe  of  Jeffrey  v.  Coyte. 

If  a  man  re.       4/  If  the  diffeifor  infeoffs  A.  and  B.  and  the  heirs  of  B.  and 

''''frVor  A7>    ^^  diffeifee  confirms  the  efiate  of  B.  for  his  lifcy  this  (hall  not  only 

^iibnriibt^  extend  to  his  companion,  but  to  his  whole"  fee-fimple;  becaufe 

x\<\%tnurtito  to  many  purpofes  he  had  the  whole  fee-funple  in  him,  and  the 

^'•''"'^  X3  confirmation 
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confirmation  ihall  be  taken  moft  ftrong  agalnft  him  that  made  it;  r^awder 

Co.  Litt.  .97.  b.        .  j:-:^5f 

his  whole ;  and  be  that  has  but  aa  eftate  for  life,  by  the  feudal  conveyance  cannot  hay*  the  whole  fce^ 
as  is  faid  ;  but  if  a  man  confinni  the  eAate  for  life,  It  is  an  approbation  and  ttfTcnt  to  that  eHate  only^ 
And  therefore  the  affent  being  no  farther  than  to  the  eftate  for  Itf^,  it  cannot  be  carried  to  f^iengthea 
the  reoMUnder  j  but  if  he  had  confirmed  tht  remsinder,  that  bad  confirmed  the  tft^tifur  l}ft  by  implicutlor^f 
bccaufe  the  remainder  cannot  be  without  the  patficuiar  eftate  to  fupport  it^  therefore  the  confirmation 
of  the  remainder  muft  imply  an  affent  to  all  means  necciTary  to  fupport  it*     Cilb.  Treats  Ten.  71* 

*    5.  If  the  dtjjfeifor  makes  a  hafefot  life  to  A,  and  ^.  and  the  dif-' 
feifee  confirms  the  ejiate  of  A.     B*  fliall  take  advantage  thereof; 
for  the  eftate  of  A.  which  was  confirmed  was  joint  with  B.  and  % 

in  that  cafe  the  diifeifee  (hall  not  enter  into  the  land  and  deveft 
the  moiety  of  B.    Co.  Litt.  297.  a»  b.  ' 

15.  So  if  there  be  t^iuo  diJfeiforSf  and  the  di/feifee  confirms  the  eflate  If  a  man 
vfthe  one  without  more  faying  in  the  deed,  fome  fay  that  he  fliall  confirm*  th« 
not  hold  bis  companion  out,  but  fliall  hold  jointly  with  him,  for  ^i\}^  \^ 
that  nothing  was  confirmed  but  his  eftate,  which  was  joint,  3cc.  feifors,  be 

Litt.  f.  522.  ""iy  ^'  {*• 

.  ,  .     .  tftateaibe 

formerly  bad  itf  which  vnsjoitit/y  with  the  other  diiTeifor ;  but  if  be  confirms  the  ffiate  of  one  diflcifor  in 
the  lands,  to  have  and  to  bold  the  landi,  o*"  bis  right  to  him  and  to  bis  teirSf  then  tuch  ^\flkMoT Jbail  hdd 
out  his  ccmpanion ;  for  fuch  habendum  explains  Uie  manner  of  his  coniirmationy  yjs.  that  he  Mouid  not 
hold  the  eftate  merely  as  it  is,  but  in  a  manner  mpre  beneficial  for  him,  that  is,  chat  he  fliould  held  the 
poifeifion  that  he  has  per  my  Sc  per  tout  to  him  only  ;  for  the  habendum  explains  the  aflent,  vis.  that 
he  Aould  hold  the  poiTeflion  fole,  fo  that  the  poflieflion  in  the  whole  being  confirmed  tu  him  only,  he 
has  the  total  right  to,  fuch  p6lIeHion|  and  therefore  may  hold  out  his  companion.    Gilb.  Treat.  Tea* 

7.  If  a  diffeifor  mnhe  a  leafe  for  life,  referving  the  reverfion  to  [  397  ] 
himfelf,  and  the  dijfeifee  confirms  the  efiate  of  the  diffeifor^  by  the 
cpnfifmation  made  to  him  in  tlie  reverfion,  all  the  right  of  him 
that  confirms  is  gone,  as  well  as  when  he  makes  it  to  him  in  re- 
mainder, and  he  cannot  by  his  entry  avoid  the  eftate  of  the  leflee 
for  life  without  avoiding  the  eftate  of  the  leflbr,  which  againft 
his  own  confirmation  he  cannot  do ;  and  it  has  been  adjudged 
that  if  a  diffeifor  make  a  leafe  for  lifcy  and  after  levj  a  fine  of  the  re-^ 
verfmy  with  proclamations,  and  the  5  years  pafs,  10  as  the  dif-  t 
feifee  is  for  the  reverfion  barred,  he  fliall  not  enter  upon  the 
leflee  for  life.    Co.  Litt.  298.  a* 


(D.  a)     Where  a  Confirmation  of  Part  of  the  Eftate 
fhall  be  a  good  Confirmation  of  the  Whole* 

• 

I.    A  Parfon  made  a  leafe  of  his  xcfkotyfor  40  years.     The  pa-  Wincfc.  95. 

■^*  tron  and  ordinary  confirmed  the  fame  for  20  years  immedi"  ^""c^B 
ately  enfuing  the  eommencetnent  of  the  term,  and  annexed  the  fame  Huttob  j/ 
in  a  fcbedule  to  the  indenture.    Some  held  this  good,  but  more  cites  s.  c. 
c  contra.    D.  52.  b.  pi.  4.  Trin.  34  H.  8.  ^^^^"^^ 

confirmation  ihall  ftretch  for  the  whole  time. 

2.  A  prebendary  made  a  leafe  for  70  yearSf  and  the  bifliop  patron  Cro.E.44r. 
©f  the  faid  prebendary,  and  the  dean  and  chapter,  by  their  fcveral  f^J  J*  ^  *^- 

inftruments 
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Foord.  s.C.  inftrumcnts  under  their  common  fcal  (reciting  the  faid  leafe)  con-^ 
*?  El*  ^^  *  firmed  difiuffionem  pradiBam  in  forma  pradiQafaEtam  for  the  term  of 
C.  B.  An-  5 1  jearsy  et  mn  ultra*  Adjudged  that  the  confirmation,  as  this 
derfon  and  cafe  IS,  cxteiKled  to  the  whole  term,  and  the  words  (for  5 1  years 
lofticMlJeld  ^  ^^^  ultra)  came  too  late,  after  fuch  confirmation  as  aforefaid  ; 
ftrongly  that  and  the  dcmife  being  for  70  years,  it  is  repugnant  to  confirn^.  di- 
thelcafewas  midioncm  pVaediftam  for  51  years,  it  being  ail  one  as  if  they  had 
^Titm  confirmed  the  demife  and  term  of  70  years  for  51  years.  5  Rep. 
only,  for       8 1,  a.  Pafch.  37  £liz.  C.  B.     Foord's  cafe. 

they  might 

^bnfirm  for  all  or  part,  and  the  coriirmation  (hall  not  be  taken  larger  than  they  have  made  it ;  but  bad 
ttef  cpnfirmed  the  demtje^  and  not  Jbnvn^for  %obat  tinu,  itjbould  be  the  entire  term  ;  but  when  they  fay 
for  51  yeart  8c  non  ultra,  that  very  well  qualifies  what  goes  before,  and  it  Aiaii  not  be  cjnftrued  larger  j 
fed  adjornatur.— ^Ibid.  47I.  (bis)  pi.  3^.  Pafch.  38  £lic.  C.  B.  Betford  v.  Ford,  S.  C.  reloW. 
cd  tbat  the  confirmation  goes  to  the  whole  term,  and  cannot  be  abridged  by  the  following  words,  and 
lodgment  accordingly.  And.  47.  pi.  1 19.  cites  S.  C.  &  S.  P.  as  adjudged  accordingly  by  all  the 

juftices Bcndl.  238.  pi.  265.  S.  C.  .*^afch.  16  Elis.  where  it  was  adjudged  that  the  confirm- 
ations vrtn  good  for  51  years  at  leaft,  and  not  void,  becaufe  the  faid  bi(hop  and  dean  and  chapter  might 
io  make  their  feveral  confirmations  at  their  wih  fpecially.      A  prebendary  of  Sarum^s  cafe.  And. 

47*  pl«  119.  S.C.  adjudged  good  confirmations,  and  that  they  may  feveially  confirm^  *nd  for  parcel 

of  die  faid  term. D.  338.  b.  339.  a.  pi.  43.  Mich«    16  &  17  Eiiz.  S  C.  adjudged  good  as  to 

fAvt  51  years,  but  as  to  the  refidue  the  court  doubted,  but  Geffrey  thought  the  Confirmation  dearly  void 
in  toto.  Het.  7s.  Hill.  3  Car.  C.  B.   Tomlinfon's  cafe.     Hutton  J.  thought  the  confirm- 

adoa  good  only  for  the  iffier  number  of  years,  but  Richardfon  held  e  contra. 

Same  differ-  j.  But  iftht  bifhop  and  dean  and  chapter,  reciting  the  leafe, 

S^Richald:.  ^^^  confirmed  the  land  to  the  leflee^or  5 1  yearj^  this  had  been  good 

Ion,  Hutt.  enough ;   for  then  there  would  not  be  any  fuch  repugnancy  in 

75'  *^»jj*  the  confirmation.    5  Rep.  81.  a.  Pafch.  37  Eliz,  in  Foord'scafe. 

in  Tomlinfon^s  cafe,  and  agreed  by  Crooke  and  all  the  feijeants  at  the  bar,  and  Button  fatd  it  was  a 
good  cafe  to  be  confideied  and  to  be  moved  again » 

C  39^  ]  4-  ^^  ^^  ^  ^^^fi  ^  made  of  20  acres,  they  may  confirm  as  to  part 
of  the  land,  viz.  as  for  one  or  more  acres.  5  Rep.  8i.  b.  Pafch. 
37  Eliz.   in  Foord's  cafe. 

5.  So  they  may  confirm  part  or  all  upon  condition*     5  Rep.  81 « 

b.   Pafch.  37  Eliz.  in  Foord's  cafe. 

Co.  Lite.  6.  And  as  to  the  points  above,   nota  a  diverfity  between  a 

ajy.  a.  S.P.  naled  ajent,  without  any  right  or  tnterefi  g  for  there  the  tenant  who 

is  to  perfed  a  gtant  by  his  attornment  cannot  afient  for  a  time, 

nor  upon  condition,  nor  for  part  of  the  thing  granted,  but  it  (hall 

enure  to  the  whole  abfolutely,  becaufe  there  is  only  a  naked  af- 

fent,  which  cannot  be  qualified  or  apportioned  \  but  the  biihop, 

who  is  patron,  and  the  dean  and  chapter  have  an  tnterefi  in  the 

prebend  and  every  part  thereof  j  for  the  patron  has  jus  confe- 

rendi,  and  a  releafe  to  the  patron  of  an  annuity  in  the  time  of 

iFacation  is  good.    5  Rep.  81.  a.  b.   Pafch.  37  Eliz.  in  Foord's 

cafe. 

An  eftateof       7'  Another  diver/sty  was  taken  between  a  leafe  for  years  and  t 

/reeboidQin-  It^fcfoT  life;  gift  in  tally  or  feoffinent  in^^^.     For  if  prebendary 

not  be  con-   makes  leafe  for  years,  confirmation  may  be  of  the  land  (as  before 

part  V  the    **  ^*^^)  ^^"^  ^  ^^^®  numbcT  of  years,  becaufe  the  years  are  feveral, 

eftate,  for     though  the  demife  or  term  is  one*    But  if  he  makes  leafe  for  life, 

that  the        qj.  gjft  j^  ^^\\^  qj  feoffment  in  fee,  and  confirmation  is  made  of 

Le/and^oc  ^^  ^^^^^  ^^  ^^^  leffce,  donee,  or  feoffee^  for  an  hour,  it  is  good 

12  for 
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for  CTcr  5  for  cftatc  of  franktencment  or  inheritance  is  intire.  f<vcrti  as 
5  Rep.  81.  b.  Pafch.  37  EHz.  in  Foord's  cafe.  c"l^'. 

297.  a. 

8.  And  therefore  if  he  who  has  franktencment  or  inheritance  be  Litt.f.5io# 
dtffeifedy  amd  confirms  the  efiate  to  the  diffeifor  for  an  hour^  it  is  cre*E"T"i« 
good  for  ever.     5  Rep.  81.  b.  Pafch.  37  Eliz.  in  Foord*s  cafe.       (bis)  pi.  34! 

Betford  v. 
Ford.    S.  C.  9c  S.  P. 

9.  If  diffeifor  males  leafe.for  jears^  of  20  acrts^  the  difieifee  may  S.  P.  but 
m>^rm  aU  or  any  part  of  the  land  to  the  Icffec,  for  all  or  feme  of  ^  '^""^ 
the  years ^  and  that  upon  or  %uithout  conditiqn  ;    for  uough  tl:^  terih  ^Jdsffat 
or  depiife  be  onCj  and.  tli^srefore  if  the  term  or  demife  be  con*^  h«  muft  not 
firmed  for  an  hour,  it  is  good  for  ever,  yet  the  years  and  acres  5°°^^"  ^« 
are  leveral,  and  therefore  the  confirmation  may  extend  to  part  mife,  or 

of  them ;  pari  ratione  if  my  tenant  for  life  makes  a  leafe  for  ^^^^  ^^  ^^ 
years,  I  may  confirm  the  land  for  fewer  years.  5  Rep.  81.  b.  Jhw^tj^/j'^. 
82.  a.  Pafch.  37  Eliz.  in  Foord's  cafe.  ditioofor 

parcel  of  the 
tetm  ihould  be  rtpugmnt  when  the  whole  was  confirxncH  befoie,  but  the  eonfirmat'ion  mnjt  he  •f  the  Und 
for  part  of  the  term  \  fo  the  confirmation  may 'be  of  part  of  the  land,  as  if  it  be  of  40  acres  he  may  con- 
firm 20y  Ac.     So  if  tenant  for  life  make  a  leafe  for  100  years*  the  leflbr  may  conBrm  either  for  part  of 
the  term,  or  for  part  of  the  land.     Co.  Litt.  297.  a. 

If  .he  confirm  the  term  of  the  leflee  of  the  difleifor  for  fome  part  of  the  yean,  he  cannot  defeat  it 
during  the  whole  term,  becaufe  the  term  is  confirmed ;  and  the  laft  words  being  derogatory  from  his 
own  grant,  muft  be  reje£^ed  ;  but  if  he  cwfimn  the  land  to  the  termor  for  part  of  the  term  and  no  longer^ 
this  is  good,  becaufe  the  party  chat  had  right  did  not  totally  affent  by  exprefs  wcrds,  as  he  did  in  the 
two  former  cafes  j  for  if  he  did,  no  derogatory  claufes  from  fuch  aflent  could  be  admitted  ;  but  his  aflcat 
was  originally  but  partial,  and  not  to  the  whole  eftate,  and  therefore  it  cannot,  contrary  to  the  cxpreiii 
words,  be  carried  any  farther.     Gilb.  Treat.  Ten.  70. 

10.  So  if  tenant  in  tail  makes  a  leafe  for  40  years  and  dies,  the 
iffue  in  tail  may  confirm  all  the  term  or  part^  &c.  for  fewer  years. 
And  the  fame  law  of  a  feme  after  the  coverture.  5  Rep.  82.  a. 
Pafch.  37  Eliz.  in  Foord's  cafe. 

1 1 .  When  the  efiate  is  divided^  as  if  an  eftate  be  for  life^  re^ 
maindtr  over^  the  confirmation  may  be  to  either  of  them.     So  if 

leflee  of  diffeifor  for  20  years  makes  a  leafe  for  10  years,  the  dij^  t  399  J 
feifee  may  confirm  it  to  either  of  tfiem,  and  not  to  the  other. 
PtrWalmfley.     Cro.  E.  472.  (bis)  pi.  34.  Pafch.  38  Eliz.  C.  B. 
in  cafe  of  Betford  v.  Ford.                             '  / 

1 2.  If  the  difleifor  make  a  gift  in  taily  and  the  difieifee  con-  S.  P.  j&  of  a 
firms  the  eftate  of  the  donee  yir  tie  life  <fthe  donee ^  this  confirm-  'S^-^f  A.^^'^ 
ation  enures  to  the  whole  eftate  tail;    for  a  confirmation  can  Jeife^con- 
make  no  fraction  of  any  eftate  to  extend  but  to  part  of  the  eftate  firms  the 
only.     Co.  Litt.  296.  b.  kffLor'dt 

nee  for  an  hour,  this  will  confirm  their  whole  eftate,  but  (hall  not  enure  to  the  remainder  or  revecfion^ 
becaufe  he  confirms  the  land  to  the  leilce  or  donee  onU^  and  the  eftate  for  life  or  in  t«l,  and  the  remain- 
4er  or  rererfion  are  feveral  dlft'n^  eftates.     5  Rep  81.  b.  in  Foord's  cafe.— ^Lict.  f.  520. 

F 

13.  If  a  diffeifee  makes  a  confirmation  to  the  difleifor  in  tail^ 
Ot  fir  any  particular  efiate^  this  is  a  good  confirmation  for  ever  \ 
for  the  difieifee  had  a  fee-(imple,  and  the  confirmation  cannot 
make  a  fraBion  of  his  eftate  fo  as  to  extend  to  part  of  it  only. 
Co.  Litt.  296.  b* 

14.  If 
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14.  tf  the  patfon  mahs  a  kafe  for  too  yarSy  the  patron  aji<t 
ordinary  may  confirm  50  of  the  years ^  fot  tbey  have  an  intereft  and 
may  charge  in  time  of  vacation.     Co.  Litt.  297.  a. 

15.  If  the  SJfeifor  makes  a  gift  in  taU,  the  remainder  to  tie  right 
heirs  of  tenant  in  taiJj  if  the  aijjeifee  confirm  the  efiate  in  tml^  it 

fball  not  extend  to  the  feefimpk.     Co.  Litt.  297.  a. 

1 6.  &o  \i  the  difleifor  had  made  a  gift  in  tail,  the  remainder 
for  lifey  the  remainder  to  the  right  heirs  of  tenant  in  tail,  this  esi^ 

tends  only  to  the  efiate  tail  and  not  to  the  remainder  for  life,  nor 
to  the  remainder  in  fee.     Co.  Litt.  297.  a. 
tlitt.  f.  519,    .   17.  If  a  man  confirms  the  dijfeifon^s  efiate  for  an  hour,  this  pafles 
5*°"  the  fee  even  without  the  words  heirs,  becaufe  the  diflcifor  has  the 

fee ;  and  when  that  eftate  is  aflented  to,  the  difleifee  can  never 
afiierwards  dcftroy  it.    Gilb.  Treat.  Ten.   70. 


(E.  a)  Where  a  Privity  is  requifite  in  a  Confirmation. 

I«  /confirmation  of  eftate  is  not  good  but  to  him  who  is  inpoff^um* 
^  Br.  Avowry,  pi.  48.  cites  14  H.  4.  37,  38. 
Co.  Litt.  2.  Where  a  confirmation  Ihali  enlarge  an  efiate,  there  privity  is 

305.  •.$.?.  required,  as  well  as  in  the  cafe  of  the  releafe.    Co.  Litt.  apd^ 

where  it  abridgtt  fervices,  privity  is  requliite  regularly.     Co.  Litt.  305.  b. 

But  where  j.  If  there  are  lord,  mefne,  and  tenant,  the  lord  cannot  confirm 
»^"1^*  the  efiate  of  tenant  to  hold  of  him  by  lefs  fervices,  becaufe  there  Is  na 
tenant',  and  privity  between  them,  and  a  confirmation  cannot  make  fuch  an 
ttd  confirms  alteration  of  tenures.     Co.  Litt.  qoc.  b. 

tbe  eftate  of  ^    '^ 

the  m^nt  to  hold  by  lefs  fervices,  this  is  good  ;  for  he  is  in  pdfleflion  of  the  mefnalty,  and  there  u  BO 

•ther  poflcflioa.     Br.  Confirmation,  pi.  8*  cites  14  H.  4.  37. 

4.  If  tenant  in  tail  makes  a  feoffment  in  fee  to  the  ufe  of  himfelf 
in  fee,  and  after  leafes  it  for  years  rendering  rent  and  di^s,  the  tffiie 
^  being  remitted  by  the  defcent  of  the  reverfion  before  entry,  the  eiutte 
[  400  J  for  years  is  alfo  changed  into  a  tenancy  at  fufFerance,  becaufe 
there  is  not  any  privity  betwien  this  efiate  and  the  leafe,  and  there- 
fore no  acceptance  of  the  rent  can  confirm  it.  See  2  Roll.  Remit- 
ter (K)  pi.  8.  and  the  notes  there. 


(F.  a)     In  what  Cafes  it  ftiall  alter  the  Tenures  or 

Services. 

I.   iF  I  leafe  land  for  life,  and  after  confirm  the  efiate  to  the  tenant 
-*■  ihfei,  or  in  tail,  rendering  the  fame  rent,  now  the  eftate  in 
the  rent  is  enlarged,  becaufe  the  eftate  in  the  land  is  enlarged  to 
the  tenant.     Per  Thorp  J.  Br.  Grants,  pi.  73.  cites  26  Aff.  38. 

(2.)  The  lord  may  diminifli  and  abridge  his  fervices  by  confirma* 
tion  made  to  his  tenant,  but  he  can  not  increafe  a  rent  or  fervice,  or 
referve  new  by  confirmation*  Br.  Confirmation,  pi.  i.  cites  9  H.  (J. 
9.  per  Babbington  and  Faftoa* 

3.  And 
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^.  And  by  t)iexh>  if  a  man  holds  lo  acres  of  his  lord  ly  12  d. 
Bad  one  acre  by  id.  by  feverai  tenures^  and  he  confirms  the  ejiate  of  the 
tenant  in  both  to  hold  by  ^d*  this  cannot  make  one  and  the  fame  joint 
tntire  tenure^  which  was  tw©  tenures  before  ;  and  if  ft  (hall  enure, 
it  Ihall  be  by  gift  of  2d,  out  of  the  lo  acres,  and  2d.  out  of  the 
one  acre,  out  of  which  only  iiTued  id.  before,  therefore  qusere 
inde }  and  quaere  if  it  cannot  enure  t«  have  i  d.  out  of  the  one 
acre,  and  3  d.  or  the  whole  4  d.  out  of  the  other  10^  acres.     Ibid. 

4*  If  the  lord  confirms  the  eflate  which  the  tenant  has  in  the  tenc-  The  lord  bjr 
ments,  yet  the  feigniory  remains  entire  to  the  lord  as  it  was  before,  t^"  gft'^tg  *  k 

Jultt.   f.  535'  dorhnotpafi 

his  right 
Mi-  the  ieignlory,    becaufe  the  conlirniatjon  or  a(7ent  to  that  eftate  cannot  be  interpreted    to   pals 
t)iat  other  ^ifiind  right  which  is  in  htm,  C\nzt  the  aHent  to  one  eflate  is  no  reafon  to  conclude  that  he 
has  parted  with  the  other ;  bat  if  he  had  releafedall  his  right,  he  had  extinguiihed  his  feignlory,  be- 
fauie  by  fucb  remitting  hia  right,  he  could  not  have  demanded  any  thing*     Gill).  Treat.  Ten.  74. 

5.  By  confirmation  of  the  tenants,  eftate,  a  rent'charge  iffuing  Co.  Lltt. 
wt  of  the  land  or  common  of  pafture  in  other  lofid  remain  as  before.   ^baVfom^e  do 

Litt.  f.  536,    537.  infer  from 

thefe  2  fec- 
tions  and  the  next  following,  that  a  man  cannot  abridge  a  rent-chargf  or  common  of  pafture  by  a  con- 
firmation, as  he  may  do  a  rent  fcrvice  in  refpe£t  of  the  privity  between  the  lord  and  tenant,  fo  as  (thejr 
fay}  a  tenure  may  be  abridged  by  a  confirmation,  but  not  a  rent- charge  or  common. 

6.  \i  tenant  holds  of  the  lord  by  fealty^  and  20  s,renty  and  the  9R«P«'4^- 
lord  by  deed  confirms  the  eftate  of  the  tenant  to  hold  by  1 2  rf.  or  l  d.,  Befui^o„t"t 
&c.  the  tenant  is  hereby  difcharged  of  all  other  fervices.     Litt.  cafe. 

f-  53^* 

7.  The  lord  upon  a  confirmation  to  the  tenant  cannot  refcn*e  Litt.  f.539. 
new  fervices  y  as  a  hawk  inftead  of  rent,  or  rent  in  lieu  of  a  hawk,  s.  i'.- — 
&  fie  de  fimilibus.     9  Rep.  142.  a.  b.     Pafch.    10  Jac.  in  the  ^o.^'^s.P. 
Court  of  Wards,  per  Cur.  in  Beaumont's  cafe.  accordingly,* 

that  he  can- 
not referve  new  fenrices  upon  the  confirmation,  fo  long  as  the  former  eftate  in  the  tenancy  continues.-^ 
The  lord  may  ah-iJge  the  fervices  of  his  tenant  by  iiis  confirmation,  ifut  b:  cannot  evlatge  them,  or  create 
rew  fervices  ;  for  when  he  has  confirmed  the  eftate  by  lelTer  fervices,  he  has  granted  cu  the  tenant  the 
fervices  that  are  over  and  above  what  was  fpecified  in  the  confirmation  ;  *  becaufe  confi'mirg  tfe  eftate  (9 
hold  by  lejir  fervices  is,  by  im^icatioftf  a  grant  or  releafe  of  rent  j  for  he  could  not  hold  by  lefler  fervices, 
unlefi  the  re»  weie  releafed  ;  but  if  he  confirms  to  hold  by  greater  or  new  fervices,  chis  is  void,  becaufe 
this  doth  not  amount  to  a  new  grant  from  the  lord.     Glib.  Treat.  Ten.  74.    cites  l.itc.    f.  538, 

539»  54©* 

*[40t] 

For  more  of  Confirmation  in  general,  fee  SBarOU  aul!  jFfHU, 
(KttoppU,  (Cjrcjanp,  ^ajU,  (D),  and  otlier  proper  titles. 


Vol.  V.  G  g 


i:  401  ] 


ConqueO^ 


(A)     The  EfFea  thereof. 

!•   TpRanchiJes  arc  extingui/bed  immediately  on  the  conqucft,  but 

•^     not  the  laws  of  the  land  without  proclamation ;  and  fo 

William  the  Conqueror  extinguifiied  all  franchifes  in  England 

but  of  churches,  which  the  Pope  would  not  permit  him  to  take,  for 

which  reafon  they  ftand  as  before  the  conqueft.     Arg,  Mo.  670^ 

pi.  918.  Mich.  43  &  44  Eliz.  B.  R. 

In  the  cafe        2.  It  was  agreed,  that  according  to  Calvin's  case,  7  Rep.  171* 

•iuiinfidtl   upon  the  conqueft  of  an  infidel  country^  all  the  old  lanvs  are  abro» 

tbeirlowi     S^^^^  ^^  infianti^  and  the  king  impofis  nvhat  laws  he  pleafes  g  and  in 

by  conqucft    cafc  of  the  conqucit  of  a  chr'tftian  country^  he  may  change  them  at 

donoientirelj  flcafure^  and  appoint  fuch  as  he  thinks  fit;    though  Coke  quotes 

•Sj  j«fA  ai    ^o  authority  for  it,  yet  it  was  agreed,  that  this  might  be  cbnfo- 

artagaifift     nant  to  reafou.  Show.  Pari.  C^es,  31.  in  cafe  of  Howell  v.  Dufr- 

God,  and  in 

fuch  cafe,  where  the  laws  are  rqefled  or  iilent,  the  conquered  country  ihall  be  governed  according  to 
the  rule  of  natural  equity  j  held  per  Cur.  %  Salk.  411.  pi.  1.  Trio.  5  W.  4e  M.  in  B.  K.  Blank- 
ftid  T.  Candy. 

3.  Where  the  king  of  England  conquers  a  country,  it  is  oft 
different  confideration  from  a  '  new  and  uninhabited  country 
being  found  out  by  EngliOi  fubjefts }  for  in  the  firft  cafe  the  con- 
queror, byfaving  the  lives  of  the  people  conquered^  gains  a  right  and 
property  in  fuch  people^  and  confequcntly  may  impofe  upon  them 
what  laws  h^  pleafes.  2  Wms.'s  Rep.  75.  cites  it  as  faid  by  the 
mafter  of  the  rolls,  9  Auguft,  1722,  to  have  been  fo  determined 
by  the  lords  of  the  privy  council^  upon  appeal  from  the  foreign 
plantations. 

4.  But  till  fuch  laws  given  by  the  conquering  prince,  the  laws 
and  cuftoms  of  the  conquered  country  f  jail  hold  placcy  unlefs  where 
thefe  are  contrary  to  our  religion^  or  enaSt  any  thing  that  is  nuUatn  in 
fe^  or  are  filent ;  for  in  all  fuch  cafes  the  laws  of  the  conquering 
country  (hall  prevail.     Ibid. 

For  more  of  Conqucft  in  general,  fee  otiier  proper  Utles* 
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Content. 


(A)     The  Force  thereof. 

1.  T  N  all  cafes  when  any  thing  executory  is  created  by  dee  J,  it 
J^  may,  by  confent  of  all  pcrfons  that  were  parties  to  the 
creation  of  It  by  their  deed,  be  defeated  and  annulled,  and  there- 
fore it  was  fakl,  that  warranties^  recognizances j  rents ^  charges y  an- 
nuities ^  covenants  J  leafes  fir  years  ^  ufes  at  common  law,  &c.  may, 
by  a  defeafance  made  with  the  mutual  confent  of  all  that  were 
parties  to  the  creation  of  them  by  deed,  be  annulled,  difcharged, 
and  defeated,     i  Rep.  113.  Hill.  28  £liz.  in  Albany's  cafe. 

a-  A  confent  ex  poJlfaBo  is  not  of  any  fignification ;  for  it  can- 
not be  had  for  things  which  cannot  be  otherwife ;  per  Vaughan 
Ch.  J.  Mod.  312.  Pafch.  22  Car.  2.  in  Cane,  in  cafe  of  Fry  v. 
I'orter. 

3.  The  confent  of  the  heir  makes  good  a  nmd  devife.     Chan.   But  thorg'i 
Cafes,  200.  Trin.  23  Car.  2.    Ld,  Cornbury  v.  Middleton.  itbindihim- 

not  bind,  or  put  a  bargain  on  anctber*     Arg.  Ibid. 

4.  Confent  of  remainder-man  for  life,  though  but  verbal^  is  But  .vhcther 
binding,   and  decreed  to  confirm   building  leafes   accordingly.  'JJ/^""^} 
2  Chan.  Cafes,  28.    Pafch.    32  Car.  2.      Sidney  v.  the  Earl  of  onfuchcon- 
Leicefter.  f^^^  ihouid 

be  decreed 
to  confirm,  lord  chancellor  would  advife,    Ibid. 

y.  Confent  to  a  trial  of  a  title  to  land  in  another  county  than  But  Raym. 
^here  the  land  lies  will  not  help,  it  being  an  error,  though  fuch  y^l^  ^^^ 
confent  be  of  record;   agreed   per  Cur.      2  Show.  98.  pi.  97.  Linch/s.c. 
Pafch.  72  Car.  2.  B.  R.    Ld.  Clare  v.  Reach.  rcfohcdby 

-^  aliy  that  the 

trial  wa&  well  had. 

6.  A  burgefs  of  a  corporation  confenting  to  be  turned  out  from  his 
burgefs's  place,  and  the  common  council  of  the  corporation  re- 
moving him  accordingly,  does  not  amount  to  a  refignation,  and  a 
preremptory  mandamus  was  granted  to  rcftore  him.  Holt's  Rep. 
450.  HilU  8  Annse  B.  R.    The  Queen  v.  Mayor  of  Gloucefter. 

For  more  of  Confent  in  general,  fee  SlUtl)OCftp^  ContiftfOIlCf, 
I^OtDtCd^  ^Cial,  (S.  a.  :0>  ^^^  ^^^^  proper  titles ;  and 
fee  MAXIMSj  beginning  with  the  word  Consensus. 
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Confequenttal  HoltesJ  or  SDamagefif^ 


(A)     A£lions.     In  what  Cafes  Adlioiis  lie  for  con- 

fequential  LolTes  or  Damages. 

A  mm  may  !•  T  F  I  have  z  pond^  I  Cannot  fo  let  it  out  that  it  fliall  dro%BH 
hwfuUy  1^  ^y  neigbbout^s.land.     Arg.  Hcl;.  119.  cites  6  E*  4.  6. 

on  his  own  ground  ;  but  if  by  making  it  the  water  overflows  his  neighbour's  ground,  an  adion  on  the 
cafe  lies  againft  him }  \ct  Curiam*     8  Mod*  275.  Trin.  20  Geo.  i.  in  cafe  of  Reynolds  v.  Clerk. 

In  this  cafe  2.  If  a  ftranger  drives  my  cattle  upon  your  landy  whereby  they  are 
the  ftrangcr  jj^yained  by  you,  I  fliall  recover  againft  the  ftranger  for  this  dif- 
paffor,  and"    ftrcfs  by  you  J  per  Baron  Altham.  Arg,  Lane,  67.  cites  9  £•  4. 4. 

aot  I  that 

am  the  owner ;  fo  if  I  am  carried  by  force  into  the  land  of  B.  I  am  not  the  trefpaflbr,  but  he,  that 

carried  me  3  per  Roll  J.  Sti.  65.  Mich.  j6  Car.  B.  R«  Smith  t.  Stone. 

Cro.J.  314.       3.  Aft  ion  lies  for  calling  one  bajlard  whofe  grandfather  had 

iSich  *i  I      l^inds  in  tail,  though  the  plaintiff  was  youngejl  fin  of  the  father  ; 

Jac.  B.  R.    yet  being  offered  a  fum  of  money  by  a  purchafor  to  join  in  the 

the  s.  c.      fale,  and  afterwards  the  purchafor  refufing  to  give  him  any  thing 

Cui^  ^       '^y  rcafon  of  thofe  words.     It  was  held,  though  he  has  no  prefent 

title,  yet  it  appears  he  is,  by  a  poffibility,  inheritable  to  thofe  lands, 

and  being  offered  money  for  that  poffibility  to  join  in  the  a£- 

furance,  but  it  being  afterwards  refufed  to  be  given  him  by  rea- 

fon  of  thofe  words,  is  a  prefent  damage,  and  he  niay  receive  preju'^ 

dice  thereby  infuturo  in  cafe  he  were  to  claim  any  land  by  defient. 

Affirmed  in  error.     Cro.  J.  213.   pi.  6.    Mich.   6  Jac.   B.  EL 

Vaughan  v.  Ellis. 

S.  P.  per  4«  hfmith  pricks  the  horfe  of  a  fervant  being  on  his  journey  to 

Coke  Ch.  J.  pay  money  for  his  matter  to  fave  the  penalty  of  a  bond,  both  the 

ml  if  sfc    "^^^^^  *^^  fervant  may  have  their  feveral  aftions  on  the  cafe  for 

the  feveral  wrongs  they  have  thereby  fuftained ;  per  Coke  Ch.  J. 

2  Bulf.  334.  Hill.  12  Jac«  in  cafe  of  Everard  v.  Hopkins* 

5.  Where  one  1$  party  to  a  fraud,  all  which  follows  by  reafoH 
of  that  fraud,  fliall  be  faid  as  done  by  him.  Arg.  Cro.  J.  469. 
Hill.  15  Jac.  B.  R.   in  cafe  of  Southern  v.  How. 

6.  Adlion  lies^r  threatenifig  worUnen  to  maim  and  profecutc 
them,  whereby  the  matter  loft  the  felling  of  his  goods,,  the  men 
not  daring  to  go  on  with  their  work.  Cro.  J.  567.  pU  4*.  Pafch* 
1 8  Jac.  B.  R.     Garret  v.  Taylor.  .  ^ 

7.  A.  contraBs  with  B.  to  make  an  eflate  of  BL  Acre  at  Mich* 
to  B,  If  C.  enters  into  Bl.  Acre,  A.  may  have  an  aftion  on  the 
cafe  againft  C.  for  the  fpecial  damage  which  may  happen  to  him 
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by  rcafon  that  he  is  difabUd  to  perform  his  contraf^,  by  reafon  of 
C/s  entry,  and  he  ihall  declare  contra  pacem,  but  not  vi  Sc  armis. 
Per  Doderidge  J.    Godb.  426.  pi.  492.  Trin.  21.  Jac.  B.  R. 

*  8,  A.  breaks  the  fence  of  B.  by  which  cattle  get  into  C/s  ground^ 
C.  (hall  have  cafe  againft  A.  but  not  trefpafs.  Per  Roll.  Sty.  131. 
Mich.  24  Car.  B.  R.  in  the  cafe  of  Sir  A.  A.  Cowperv.  St.  John. 

9.  Though  a  man  does  a  lawful  thing,  yet  if  any  damage  do  Rayni.467, 
thereby  befall  another,  he  (hall  anfwer  f  he  could  have  avoided  it;  ^^^qJ"^* 
^d  this  holds  in  all  civil  cafes.     As  if  a  man  lops  a  tree  and  the  s.C.  &*s.p. 
boughs  fall  upon  another  ipfo  invito,  yet  an  aftion  lies.     So  if  a  •"  'otideu* 
xmnjboot  at  butts  and  hurt  another  unawares.     So  if  I  have  land  ^*'""' 
through  which  a  river  runs  to  your  mill,  and  I  lop  the  fallows 
growing  on  the  river  fide,  which  accidentally^i?^  the  water  fo  as 

your  mill  is  hindered.  So  if  I  am  building  my  own  houfe,  and  a 
piece  of  timber  falls  on  my  neighbour's  houfe  and  breaks  part  of  it. 
So  if  a  man  aflaults  me,  and  I  lift  up  ^nyflaff  to  defend  myfelf  and 
flrihe  another  in  lifting  it  up  ;  but  it  is  otherwifc  in  criminal  cafes ^ 
for  there  a^us  non  facit  reum  nifi  mens  fit  rca.  Per  Raymond  J. 
Arg.   Raym.  422,  423.  Hill.  33  &  34  Car.  2.    B.  R. 

10.  If  A.  beats  my  horfe  by  which  he  runs  on  B.  A.  is  tlie  tref^  S.C.&S.P. 
paffor  and  not  I.  2  Salk.  638.  per  Cur.  Pafch.  7  W.  3.  B.  R.  C.'kaS'' 
m  cafe  of  Gibbon  v.  Pepper.  ,  Rep.  38,39. 

11.  He  that  makes  a  fre  in  his  f eld  muft  fee  that  it  does  no  n  Mod. 
harm,  and  anfwer  the  damage  if  it  does ;    but  if  a  fudden  ftdrm  '5'-  |*C. 
had  rifen  which  he  could  not  (lop,  it  was  matter  of  evidence,  and  j  jndgtl  ac» 
he  (hould  have  (hewed  it.      i  Salk.  13.    pi.  4,  Mich.   9  W.  3.  cordingiy.^ 
3B.R.    Turbervil  V.  Stamp,  s.*a'i^-^' 

judged.— —X<4.  Raym.  Rep.  364.  S.  C.  idjudged  by  3  juftices  contra  Turton^ 

12.  A.  contrafled  with  B.  to  bring  timber  in  A.*s  cart  and  de- 
liver it  in  B.'s  yard,  it  was  brought  in  a  cold  day ;  B.  refufed  to 
come  and  unload  it,  whereby  thrf  horfes  got  cold  and  2  died;  A. 
brought  a£lion  but  could  not  obtain  judgment ;  cited  per  Holt 
Ch.  J.  Cumb.  481.  10  W.  3.  B.  R.  as  in  the  cafe  of  Bertue  v. 
Bourn. 

13.  If  a  conflable  places  a  dragoon  where  it  is  unlawful  ior  him  At  common 
fo  to  do,  he  muft  make  fatisfaftion  for  the  confec|uentiaI  da-       »  '^* 
mages,  as  letting  drink  about  the  cellar,  &c.    For  fince  the  plac-  unlawful  adt 
ing  him  there  is  unlawful,  it  (hall  be  taken  as  if  the  conftable  had  ^^  Aali  be 
put  him  there  on  purpofe  to  do  an  unlawful  ad.     Per  Holt  Ch.  J.  *"f^"/^If„, 
5  Mod.  430.  Hill.   10  W.  3.  in  cafe  of  Parkhoufe  v.  Fofter.  feqaences  of 

it  crpecially» 
whex«as  in  the  principal  cafe  the  a^  ii  done  with  intent  that  confequential  damages  fhall  be  done ;  per 

HoltCh.  J.    I-d.  Raym.  Rep.  4.80.  Trin.    11  W.  3.  in  cafe  of  Parkhurft  v.  Fofter,  S.C. 

12  Mod.  254,  2^5.  Farker  v.  Flint,    S*  C.  lefolved  th^t  the  conftable  ftiall  be  aafwerable  for  all  da« 
jnage  done  by  the  dragoon. 

14.  Aftion  on  cafe  for  popping  a  way  leading  to  his  colliery.  See  tit.  Ac- 
by  which  he  loft  his  ciiftomers,  lies  not  without  fpecial  damages,  pj^^o,^*^^ 
Cumb.  480.  Trin.   10  W.  3.  B,  R.     Ivefon  v.  Moor. 

15.  After  a  recovery  of  damages  in  ajfaulty  battery  ^  &:c.  no  a£lion  For  it  is  to 
yf\\\  l}e  for  confequential  damages,  as  that  he  was  afterwards  j^j^^^^/^j^ 

Q  g  3  forced 
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xnan  reco-     foTced  to  bc  trepanned,  and  had  a  bone  taken  out  of  his  (kuIL 
^*^"  ^^'.  .     12  Mod.  542.  Trin.  13  W.  3.    Fitter  v.  Veal. 

mages,  It  IS  ^^  ^  •^      ^ 

according  to  the  damages  received  by  hiin^  and  that  the  jury  gave  indre  fatisfadion  for  the  battery* 

Ibid.  543.  per  Cur. 

16.  If  A.  enters  into  my  grounds,  and  hreaks  down  my.wal/^ 
which  keeps  out  the  fea ;  and  I  bring  my  trefpafs,  and  recover  da^ 
mages y  and  I  re^huild  my  wall,  but  b^  reafon  of  the  nevmejs  thereof 
it  is  broke  dotvn  by  a  nenvjlorm^  which  the  old  wall  would  have  re-* 
fiftcd.     Per  Cur.  the  plaintiff  fliall  recover  for  the  overflowing  of 

t  405  ]  his  lands,  and  to  re-build  his  wall  5  and  the  danger  of  the  new 
wall,  if  there  be  any  thing  in  that  too,  may  be  confidered ;  but 
this  mufl  be  all  at  once.  Arg.  12  Mo.  543.  Trin.  13  W.  3.  in 
the  cafe  of  Fitter  v.  Veal. 

1 7.  It  is  zfutidamental  principle  in  law  and  reafon,  that  he  that 
does  the  firil  wrong  (hall  anfwer  for  all  confequential  damages« 

12  Mod.  639.  per  Cur.  Hill.  13W.  3.  in  eafe  of  Rofwell  v.  Prior. 

18.  If  one  takes  another  prijoner  by  wrong,  and  then  turns  bim 
over  to  another  officer,  ivho  detains  him,  the  firft  taker  (ball  anfwer 
for  all  the  confequential  damages.  •  Per  Cur.  12  Mod.  640.  Hill. 

13  W.  3.  in  the  cafe  of  Rofwell  v.  Prior. 

I Q    He  that  keeps  goods  by  wrong  muft  anfwer  for  them  at  his 

peril  at  all  events,  for  his  deteiner  is  the  reafon  of  the  lofs^     2  Salk. 

523.  per  Hdlt  Ch.  J.  Trin.    2  Ann.  B.  R.   in  cafe  of  Coggs  v. 

Bernard. 

6  Mod.  179.       20.  If  A.  wrongfully  impri/ons  JS,  and  the  gaoler  detains  him  till 

Ann.*  B.  R.  fi  tnuch  is  paid,  in  this  cafe  he  who  was  the  prifoner  Ihall  have  an 

per  Cur.       aftion  of  ftlfc  imprifonmeut  againft  A.  for  imprifoning,  and  dc- 

3«P*inS.C.  taining  him  until  he  paid  fo  much  money;  and  this  is  a  taking 

by  A.  and  it  muft  be  illegal  to  ufe  any  unlawful  means  to  opprefs 

another,  and  A.  is  guilty  of  the  oppreflion  and  extortion  com* 

mitted  by  the  gaoler.      3  Salk.  193.   in  cafe  of  the  Queen  v, 

Tracy. 

21.  A.  has  a  market  and  toll,  and  B.  is  coming  with  goods  /« 

the  market,  for  which,  if  fold,  toll  would  be  due,  and  C.  hinders 

B.  coming  to  the  market ;    the  lord  of  the  market  may  h^^vc  a£tion 

becaufe  of  the  pojjibiiity  j/*  damages ;   per  Powell  J.     6  Mod.  49, 

Mich.  2  Annae  B.  R.  in  cafe  of  Afliby  v.  White. 

But  if  fuch        ^^"  Where  a  man  does  a  lawful  a^,  and  a  damage  refultsfrom 

damage         fuch  aft,  an  aclion  of  cafe  lies,  and  not  an  aftion  of  trefpafs^ 

(ouldnotbi.  3  ijiq^^  272.  Trin.  10  Geo.  i.     Reynolds  v  Clerk. 

feems  no  a^ion  lies.     See  Haym.  483.  So  where  J.  S.  erefied  a  mill 'Jam,  tart  on  bis  own 

land,  and  part  en  land  cf  A»  and  A.  pulled  down  the  dam  on  his  land,  by  which  all  tne  dam  fell  down 
and  the  wjter  ran  oat.     This  was  held  juftifiable.     Cro.  £.  269.  pi.  70.  hill.  34  Eiiz.  B.  R.  Wig. 

ford  V.  Gill. So  if  A.  ere6is  a  v/ai/,  pare  on  his  own  and  pa:t  on  B.'a  land^  and  B.  puUs  down  the 

wall  upon  his  land,  and  fo  all  the  wall  falls  down,  this  is  lawful.     Ibid. 

23.  If  a  man  keeps  a  beaft  of  a  favage  nature,  as  a  lion,  &c. 
it  is  at  his  peril  to  keep  him  up,  and  he  is  anfwerable  for  all  the 
confequences  of  his  getting  loofe ;  per  P  aymond  Ch.  J.  Gibb.  187. 
Mich.  4  Geo.  2.  B.  R.  in  the  cafe  of  the  King  v.  Huggins. 

For  more  of  Confequential  LoiTes  or  Damages  in  general,  fee 
J3(tiOn0,  (B),  &c.  and  (H),  &c.  and  oth^r  proper  titles. 
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Conflueratidn. 


(A)     Whrt  it  is  J    and  where  neceflary.  s«  Aenm 

[of  AITump^ 

I,     /i   Confideration  //  9  caufe  oroccafion  meritorious,  requiring  (z).^ufci 

£\^  a  mutual  recompence  in  deed  or  in  law-     Arg»  Sec  D.  (o.  4). 
936.  b.  Trin.  16  Eliz.  in  Calthorp^s  cafe. 

2.  An  ufe  declared  on  a  Jiate  eMeciited  needs  no  confideration ;    [  406  J 
per  Cur.  Mo.  102-  pi.  247.  Mich.  16  &  17  Eliz. 

3.  A  confideration  is  neceflary  to  create  a  dehty  otherwife  it  is 
nudum  pa£lum.     Jenk.  290.  in  pi.  27, 

4.  Where  debt  is  brought ^or  money  due,  without  any  ctrcttmjiance  Bat  a  pro- 
of forbearance  of  fuit  by  the  plaintiff  for  a  time,  z  particular  confi^  h^t^Mt 
deration  ought  to  hejhenvn  in  the  declaration.     Jenk.  292.  pi.  37.     paalalun 

temporit  it 
no  confideration  to  maintain  an  afTumpfit,  for  it  may  be  the  next  minute  {  but  promife  to  forbear  for  a 
reafonable  time  is  a  good  confideration,  for  it  is  left  to  the  court  to  jud^e  of  itf     Jen]|;.  301.  pi.  71.— 
An  indebitatus  alTumpfit  generally  for  20 1.  to  pay  the  faid  20 1.  will  not  maintain  an  aiTumpfit  with-* 
cut  (hewing  fome  confideration.    Jenk.  330.  pi.  6i« 

c.  A  bond  implies^a  confideration  in  itfelf,  and  therefore  it  was  An<*  *««>n 
held  by  the  court,  that  a  man  was  not  bound  to  difcover  what  -t  had  been 
was  the  confideration.     Hard.  200.  Trin.   13  Car.  2.  in  the  Ex«^  fo  ruled  in 
chequer,  Turner  v.  Binion.  chancery. 

Ibid*        !■ 
But  fee  tit.  Nudum  Pactum  (A),  pi.  7.   Negus  ▼.  Fettiplace* 

'    6.  Nudum  paftum  will  not  raife  an  ufe^  nor  can  a  ufe  be  raifed  See  tit.  Ufci 
without   a  confideration;    agreed.    Arg.   Cart.   141.  Mich.   18  j^'*'*^" 
Car.  2.  C.  B. 

7.  If  lejfeefor  life  or  years  afjigns  his  eftatCy  there  needs  no  con- 
fideration, becauie  the  aflignee  is  fubjeft  to  the  ancient  forfeitures 
and  to  payment  of  the  rent,  and  that  a  loan  is  fufEcient  to  vefli 
an  ufe  in  him ;  but  otherwife  in  cafe  of  a  fee-fimple  5  per  North 
Ch.  J.  Mod,  263.  pi.  15.  Trin.  29  Car.  2.  C.  B.  in  the  cafe  of 
Barker  v.  Keate. 

8.  A  leafefor  a  year  upon  no  other  confideration  than  referving  2  Mod.  249. 
d  pepper^corn^  if  it  be  demanded^    is  a  fufficient  confideration  to  ?-^'  ***• 
raife  a  ufe,  and  (hall  operate  as  a  bargain  and  fale,  and  fo  make  iordingiy  pc? 
the  leffee  capable  of  a  rcleafe,     2  Vent.  35.  Pafch.  32  Car.  2.  tot.  Cur, 
C.  B.    Barker  v.  Keate. 

9.  A  voluntary  fettlenunt  may  he  furrendered  without  confidera- 
tion, and  fuch  furrender  may  be  aided  in  a  court  of  equity,  .an4 
?in  agreement  fo  to  do  will  be  decreed;  per  Lord  Sommers.  Ch, 
free,  69.  pi.  62.  Hill.  1696.    Wentworth  v.  Dcverginy, 
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(B)     Good  and  Valuable. 

!•  "nArgain  and  falc,  provifo  you  pay  to  me  at  a  future  day  loo/. 
^  This,  though  fet  down  in  form  of  a  condition,  is  as  efFeAual 

as  if  formally  expreflfcd  in  the  ufual  terms.     Arg.  Le.  6.  pL  io« 

Mich.  25  &  26  £liz.  B.  R.  in  cafe  of  Stonely  v.  Bracebridge. 
2.  Love  is  not  a   confideration  on  which  an  adion  may  be 

grounded  on  a  promife  to  pay  money,  and  the  fame  oiJHendJhip  ; 

per  Cur.     2  Le.  30.   pi.  35.  Trin.  30  Eliz.   B.  R.    Harford  v.- 

Gardiner. 
Mo.  569.  J,  A  bargain  and  f ale  nnas  pleaded  of  land,  mthout  faying pra 

Trin.^^4.1  qttadam  pecunia  fumnuiy  and  exception  being  taken  thereto  the 
Bii</  B.  R.  court  doubted  of  it,  and  demanded  of  the  prothonotaries  what  is 
Fiihcr  v.  their  form  of  pleading  \  and  by  Nelfon  Ch.  Prothonotary  thefc 
the'cDurt  words  pro  qifadam  pecuniae  fumma  ought  to  be  in  the  pleading. 
were  clear,  Scot  prothonotary  contra.  Anderfon  conceived  it  was  cither 
that  i(  one  ^^y  good,  but  pro  quadam  pecuniae  fumma  is  the  beftj  and  fo 
gain  and  ftic  IjConard  cuftos  brevium  conceived.  And  the  opinion  of  the  jut 
in  which  no  tices  was,  that  a  bargain  and  fale  for  divers  caufes  and  eonfidera* 
confidcr-       ^/^^  jg  ^^^  g^Q^  without  a  fum  of  money.     And  by  Windham 

ney  Ik^ex"^  bargain  and  fale  pro  quadam  pecunise  fumma,  although  no  money 
prefled,  there  be  *  paid,  is  enough,  for  the  payment  or  not  payment  is  not  tra« 
be  ought  to  verfable ;  and  by  Periam,  if  pro  quadam  pecunise  fumma  be  not 
averment  '^^  ^^c  indenture  of  bargain  and  fale,  yet  tly^  payment  thereof  is 
thjt  it  Wat  averrable  \  and  for  this  exception  the  judgment  was  ftaid.  Le.  170, 
MdThT^'     in  pi.  237.  Mich.  30  &  3 1  Eliz.  C.  B.  in  caft  of  Smith  v.  Lane. 

words  (for  divers  coniiderations)  fhall  not  be  intended  for  money  without  averment ;  but  if  the  deed 
cxpre/fes  for  a  compeent  fum  of  money>  it  is  fufficient  without  Viewing  the  certainty  of  the  fomj  an4 
none  fhill  fay  that  no  money  was  paid  ;  for  againft  this  exprefc  mention  in  the  deed,  no  averment  nor 
evidence  ih<ill  be  admitted  to  fay  that  no  money  was  paid  ;  and  judgment  accordingly.  P.  90.  b. 

pi.  8.  Marg.  cites  it  as  adjudged  8  fac.  to  be  good,  without  alleging  pro  quadam  pecuniae  fumma,  and 
oites  40  Elis.  that  if  bargain  and  fale  is  found  by  verdid^,  confideration  is  intendable.  Bygain 

and  fale  is  not  good  if  no  confideration  be.  Rayi|i«  zoi.  Mich.  22  Car*  2.  B*  I^*  CaiUiaoq^  v.  Mi^-^ 
ningt  n. 

•  C  407  ] 

Arg.  Cart.  4.  Other  conftderations  being  but  general  parlance  Imply  nothing 
Rcp-^?"'  except  exprefs  conficlerations  were  (hewn  j  for  otherwife  none 
Miidmay's  fliall  bc  intended;  per  Cur.  Cro.  E.  344.  Mich.  36  &  37  Eliz, 
"fc«  B.  R.  in  cafe  of  Lacy  v.  Whetft'one. 

5.  An  ufc  is  well  raifed  upon  confideration  of  blood,  but  tli^ 
confideration  of  blood  will  not  create  a  d^btj  though  a  deed  will,  with* 
out  mentioning  any  confideration.  An  affumpftt  to  pay  A.  his  coupn 
100/.  is  void  if  there  be  no  other  confideration  ;  the  reafon  of  the 
difference  is,  the  land  goes  to  the  blood,  but  fo  do  not  the  debts. 
Jcnk.  81,  82.  in  pi.  60.  n 

6.  A  lefs  confideration  will  ferve  to  raife  an  ufe  than  to  deftroy  aa 
ufe  ;  per  Bacon  C.  2  Roll.  Rep.  106.  Trin.  17  Jac.  in  (Jane.  ii| 
cafe  of  Reynolds  v.  Peacock. 

*  7*  The  plaintiff  intitled  him felf  by  a  W^/j/«tf«^^/pwr<?i5&/<rrtf» 
tion  of  certain  articles  of  agreement^  and  does  not  fay  fer  money  ; 

*"4 
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«nd  for  that  reafon  judgment  was  reverfcd*  Freem.  Rep.  344. 
pi.  427.  cites  Sty.  188.  204.  [HilL  1649.  Watts  v.  Dixcy.] 

8.  A  bargain  and  fale  was  pro  diverfis  confiderationibus  gene- 
rally, and  this  was  admitted  in  evidence  to  prove  money  really 
paid,  and  if  it  be  paid  by  one  of  the  bargainees  it  is  fufficient  for  all 
to  raife  the  ufe  to  alK  Vide  if  it  is  paid  to  one  of  the  bargainees  if 
that  be  not  good  alfo.  Clayt.  145.  pL  263.  Mich.  1650.  Har- 
ley  V.  Thompfon. 

9.  Conufee  of  a  ftatute  extended  the  land,  and  in  confideration  CJun.Cjfei, 
of  3000 1.  received  by  the  conufor,   (which  was  the  monex  due  on  j^pjeeim* 
the  flatute^)  the  conufor  conveyed  part  of  the  lands  abfolutely,  Rep.  176. 
and  this  debt  being  fatisfied  by  fuch  conveyance,  the  conufee  af-  P**  *37« 
figned  the  reft  of  the  lands  to  the  conufor,  this  is  a  good  and  ^xMnlxs. 
valuable  confideration,  and  is  as  effedtual  as  if  he  had  been  a 
purchafor  with  money.     N.  Ch.  R.  91.    15  Car.  2.   Churchill  v. 

Grove. 

10.  Five  fliillings  is  a  valuable^  but  yet  no  equitable  confideration  *  Freem. 
for  a  purchafc  of  lands.    Arg.  Chan.  Cafes,  34.  Mich.  15  Car.  2.  S^^ic!^* 
in  cafe  of  Moore  V.  Mayhow.                          -  s.c.&'s.p; 

II*  Lofs  is  as  good  a  confideration  for  a  promife  as  benefit  or  ^^^ 
pjrofit.    Chan.  Cafes,  78.  Mich.  18  Car.  2.  in  cafe  of  Underwood 
v.  Sjaney, 

I2»  Jifarriage  is  a  good  confideration  to  make  a  feme  a  pur-  S.P.  tnd 
chafor;  per  Car.  Chan.  Cafes  100.  Hill.  19  &  20  Car.  2.  Dou-  J^c"„"^,*^f^* 

glas  V,  Wood,  a  RoU.  Rep« 

]o6.  perBa* 

conC.  Trin.   17  Jac.  in  Cane.  In  cafe  of  Reynell  ▼.  Peacock. See  tit.  Ufes  (E)  pi.  i.  S.  C. 

and  the  notes  there.  Or  a  voluntary  ccnveyancf,  though  with  notice,  as  the  Court  inclined,  but 

perfuaded  the  parties  to  agree,  being  near  relations.     N.  Ch.  R.  161.  Hill,   i  W.  St  M.  Watkins  t* 

Stevicns. And  fo  it  is  though  the  wife  has  no  portion,  and  be  the  fetilement  ever  fo  unequal,  an4 

in  favour  of  Ctle  urife;  b^caufe  it  cannot  put  her  in  (lata  quo,  or  unmarry  the  parties.     2  Wms.*s  Rep* 
(61 S)  Trin.  1731.  by  the  mailer  of  the  rolls,  in  the  cai'e  of  North  v.  Anfell. 

13.  In  confideration  that  one  was  bound  for  him  for  money  o^ving^    [  408  ] 
he  did  bargain  and  fell ;  this  is  no  good  confideration.  But  per  Hale 

Ch.  J.  if  there  be  a  covenant  in  confideration  <f  money  to  convey^  and 
a  bargain  and  fale  purfuant  to  that  covenant  ^  that  will  be  a  good  con- 
fideration. Freem.  Rep.  344.  pi.  427.  Trin.  1673.  ^*  ^'  '^'*^~ 
thill  V.  Roberts. 

14.  In  purchafes  the  queftion  is  not,  whether  the  confideration 
be  itdequatey  but  whether  it  is  valuable ;  for  if  it  be  fuch  a  confi- 
deration as  will  make  a  defendant  a  purchafor  within  the  ftatute 
of  queen  Eliz.  and  bring  him  within  the  proteftion  of  that  law, 
he  ought  not  to  be  impeached  in  equity ;  per  Finch  K.  Fin. 
Rep.  104.  Hill.  25  Car.  2.  in  cafe  of  Baflct  v.  Nofworthy. 

15.  If  one  feals  a  releafe^  or  other  aflurancej  to  one  in  poffeffton 
for  never  fo  unequal  confideration y  it  (hall  not  be  relieved  becaufe  of 
a  nenu  title  dif covered^  unlefs  there  be  fome  fpecial  fraud;  per  Ld. 
Keeper.  2  Chan.  Cafes,  x6i.  Pafch.  22  Car.  2.  Hobert  v.  Ho- 
bert. 

16.  A  pepper  corn  (in  a  leafe  for  a  year)  if  demanded,  Is  confi-  S.  C.  ar« 
deration  fufficient  for  a  bargain  and  fale  to  make  the  leffee  capable  ^^*  ^^* 
pf  a  relcafe,  and  fuch  refcrvation  i$  fuflBcient  confideration  to  raife  $.  cTadl 
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judged,    s    aufiyZ^  hj  bargain  and  fale,    2  Vent.  35.  Pafch.  32  Car.  2.  C,  Bt 

Mod.  249.    Barker  v.  Keate. 

— Frcem. 

Rep.  250.  pi.  266.  S.  C.  held  accordingly* 

17.  Where  there  ^rtfrueral  conliderations>  and  one  isgood^  that 
mnllfupport  the  ivhole  deed  at  laiv ;  but  it  is  not  fo  in  chancery* 
Arg.  Ch.  Prec-  105,  106.  Mich.  1699. 

1 8.  If  an  annuity  is  granted  by  one  to  his  houfe^eeper^  nvith  a  bomi 

for  payment  of  it,  and  the  bond  is  /o/?,  equity  will  decree  payment 

of  the  annuity ;  iorfervice  is  a  conftderation^  and  no  turpis  contraBus 

{hall  be  preiumed,  unlefs  proved.    Abr.  £qu.  Cafes,  24*  pi.  7^ 

Hill.  1700.   Lightbone  V.  Wecdon. 

Glib.  E^.        19-  Though  a  fum  of  money  is  mentioned  in  a  deed  as  die  conG.^ 

Rep.  1 39.  deration  of  the  grant,  a  court  of  equity  will  notfupply  any  defeat  in 

^draiTTrbh  f^cb,  if  w  ifw/z^WAf /tfi// or  fecured,   Q^e  Ch.  Prec«  475.  pi*  298. 

indfeems  '  Mich.  l^l1•     Furf alter  V.  Robinfon* 

(with  many 

pthers)  to  be  taken  from  a  manufcript  copy  of  thnfe  reports  of  that  great,  man  Mr.  Pooley,  which  am 

publiihed  under  the  title  of  Precedents  in  Chancery. 

20.  Bill  for  difcovery  of  the  confideration  of  a  proptijfory  note  for 
275  /.  fuggefting  that  it  was  given  ex  turpi  caufa  to  fmother  and 
.  make  up  a  felony,  &c.  Defendant  by  his  anfwer  fays  that  he  lo/l 
fuch  a  fum  of  money  y\  and  verily  believes  that  it  came  to  the  plaintiffs 
hands f  and  that  luas  the  real  cofifideration  of  giving  the  ndte^  &c* 
Per  Cowper  C.  the  bill  muft  be  difmiffcd,  for  there  is  no  equity 
againft  the  defendant,  fince  he  has  fworn,  and  it  is  not  difproved^ 
that  he  loft  fuch  a  fum  of  money,  and  verily  believes  that  it  came 
to  the  plaintiff's  hands,  that  is  a  fufTicient  confideration  to  fupport 
the  note.  Bill  difmiiled  witli  coils.  MS^  Rep.  Mich^  4  Geo^ 
in  Cane.     Guiborn  v^  Fellows  &  al'. 


[  409  ]  (C)     To  what  it  fliall  extend. 

Hard.  395.    I.  /^Onfidcration  upon  one  marriage  extended  to  the  iffut  ofi 
s.  c.  in  the        v^  f^]^^  marriage.    Lev.  i  co.  Mich,  id  Car.  2.  in  the  Exche^ 

xxchequer.  t      1  •  ir  •  - 

C),^^    quer.  Jenkms  v.  Keymis. 

Rep.  175.  2.  Covenant  in  confideration  of  marriage  of  his  eldefi  fon^  and  a 
^^•"•""  marriage portiony  to  fettle  on  him  in  tail  the  remainder  to  the  idfon^ 
S.c.  Pafch.  The  confideration  extends  to  the  remainder  to  the  2d  fon,  and  the 
20  Car.  2.  conveyance  as  to  the  2d  fon  is  not  fraudulent  againft  creditors*. 
dec^r^lT  2  Lev.  105.    Trin.  26  Car.  2.  B.  R.     White  v.  Stringer, 

cordingly. S.  P.  by  Lord  C.  Macclesfield.     And  he  fajd  that  the  reafon  Is,  becaufe  it  may  lie 

▼ery  well  intended  that  the  bujband  cr  bh  parents  ww/d  r^  bcue  cane  into  tbn  fettiementf  unUfi  all  tbt 
parties  thereto  bed  agreed  to  the  limitation  to  the  brotberm  2  Wms/s  Rep.  175.  Trln.  1723*  in  cafe  of 
Edwards  v>  Lady  Warwick. 

Where  there  is  a  marriage  portion  and  a  fettlement,  that  part  of  the  fettlement  only  nvblch  belongs 
to  the  wife,  and  children  by  that  wife  can  be  efteemcd  to  be  founded  upon  the  confideration  of  that 
marriage  ;  for  it  is  abfuid  10  imagine  that  the  friends  of  the  wife  ihould  be  fuppofed  as  at  all  concerned 
about  the  remote  ufes  of  the  fecilement  upon  perfons  to  whom  they  are  entire  fhangers  ;  and  as  for  the 
cafe  of  Jenkins  ▼.  Kcmis,  the  meaning  thereof  at  no  more  than  this,  that  a  father,  when  he  makes 
ft  marriage  fettlement  upon  one  fon,  has  fuch  a  proper,  fair,  and  juftifiAble  opportunity  offered  him  of 
providbig  for  his  other  childxen,  as  that  if  hs  thinks  fit  to  lay  hold  upon  it,  by  Infeidog  in  the  fettle- 

meat 


•lent  provifidns  for  them,  foch  proivifion  {hnW  never  be  efleemed  as  fntidutent,  and  as  fuch  fet  afide  'm 
favour  of  creditors  Per  Parker  C.  lo  Mod.  534,  535.  Micb*  11  Geo.  i.  in  cafe  of  Ofgood  and 
Stroud.— ——And  his  lordfliip  cited  the  cafe  of  Jenkins  v.  Keymis,  and  fa'td,  it  could  not  well  be  in- 
tended to  have  been  made  to  cheat  a  creditor,  unlefs  the  perfon  making  it  was  tben  in  dehty  and  that  th« 
▼ery  remotenefs  of  the  limitacion  to  a  brother,  or  to  the  iffue  of  an  after-taken  wife,  wat  evident  Chaf 
fuch  limiution  wa>  not  intended  to  cheat  creditors.     2  Wms.'s  Rep,  253.  S.  C. 

3.  The  wife  joins  in  opening  her  jointure  to  let  in  an  incumbrance, 
and  bar  the  eftate  tail  to  their  heirs  male  by  fine,  and  declare  the 
ufes  for  fecuring  the  money  borrowed,  then  to  the  huAand  for 
life,  then  to  the  wife  for  her  jointure,  then  to  the  fons  of  them 
two  in  tail,  then  to  the  daughters  in  tail.  Per  Ld.  Somers,  the 
confideration  rfthe  mother^ s  joining  to  bar  herjointure,  and  letting  in 
an  incumhrancey  might  have  extended  to  the  daughters  and  made 
them  purchafors,  had  it  beenyj  exprejfedin  the  deed ;  but  for  want 
of  that,  it  is  only  a  voluntary  gift  of  the  wife  to  the  hufband,  and 
the  eftate  to  the  daughters  voluntary,  and  fo  a  judgment  credi- 
tor be  let  in  before  them.  Ch.  Prec.  1 13.  Trin.  1700,  Ball  v. 
Bumford. 

4.  In  a  mzxnz^t  fettlement  made  by  the  father  on  the  marriage  of  •  So  it  is  la 
B*  his  eldejl  fon^  the  fame  was  limited  to  be  to  the^cldeft  fon,   and  ^**f  mwgin- 
the  heirs  of  his  body ^  in  confideration  of  the  marriage  *  \and  marriage      *  ' 
portion'^  remainder  to  C.  the  id  fon  and  the  heirs  of  his  bodyy  remain- 
der over.     This  confideration  extends  not  to  the  ad  fon  to  make 

him  a  purchafor.     Chan.  Prec.  224.  pi.  183.  Trin.  1703.  Staple- 
hill  V.  Bully. 

5.  A.  cefty  que  truft  of  lands  in  fee ^  on  a  treaty  of  marriage  be-  Tbiscaufe 
tween  C.  then  eldeft  fon  of  A.  (B.  the  firft  fon  being  dead)  and  "^^  «- 
M.  in  confideration  of  the  faid  intended  marriage,  and  600  L  arti*  affirmed^br 
cled  to  convey  the  fame  to  fecure  60  /.  a  year  to  M.  for  her  Ife^  and  Ld.C.King, 
50 1.  a  year  to  A.  for  his  life,  zndfubjc^  thereto  to  the  ufe  oiCfor  ^^'  ^^H* 
lifcy  remainder  to  his  iftj  l^c.fon  of  that  marriage  in  tail  male^  then  _*iom<x1*. 
to  provide  portions  for  daughters,  remainder  to  D.  agrandfon  of  A.   5^3.  S.c. 
and  fon  of  another  deceafed  fon  of  A.  in  tail  male  (fince  dead)  f^^Ld'"c ' 
without  ifluc,  remainder  to  E.  another  grandfon  in  tail  male,  re-  Macdef-* 
mainder  to  his  oivn  right  heirs.    M.  and  B.  died  without  iflue.    On  fieid, 

a  bill  by  E.  to  compel  a  conveyance  purfuant  to  the  articles,  all 
^e  precedent  eftates  being  determined,  Lord  C.  Macclesfield  held 
that  if  Ap  had  the  ivhole  interejl  in  the  eflatCy  and  C.  B.  had  nothing,  C  4'^  ] 
he  did  not  fee  with  whom  he  could  contradb  unlefs  with  M.  and 
}ier  friendst  which  would  only  make  a  good  confideration  for  B. 
and  M.  the  hufband  and  wife,  and  their  iiTue,  but  if  each 
ffad  an  interefly  fo  that  the  one  could  not  make  a  fcttlement 
without  the  other,  and  that  the  above  limitations  were  made  up- 
on an  agreement  on  the  confideration,  and  fo  A.  was  induced  to 
join  therein,  equity  ought  to  decree  a  performance ;  but  faid  he 
would  give  no  cofts.  2  Wms.'s  Rep.  245.  256.  Mich.  1724. 
Ofgood  V.  Strode. 

6.  Where  a  fettlcment  is  made  by  the  father  or  other  lineal  an*-  Oilb.  Law 
ceftor,  in  confideration  of  the  marriage  of  his  fon,  in  fuch  cafe  all  ^^  ^^e'V 
the  remainders  limited  to  his  children  and  their  poflerity  are  with-  ^^^But 
in  the  confideration  of  the  fettlemeptj  but  wh^n  it  is  made  by  a  ^here  a 

brother,  ">"'«^ 
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fectfeaicRt  is  brother,  or  other  collateral  anceftor  on  his  marriage^  there  after  ths 

*°^"*^**  limitations  to  his  own  iffue,  ail  the  remainders  limited  to  his  coila* 

bythefatber  ^^^^^  kindred  are  voluntary,  and  not  within  the  confiderations  of 

eohiseideft  the  marriage  fettlement.      Per  Lord  Chan.   9  Mod.  132.   HilL 

fen's  mar-  j  j  q^q^  \^  Canc.  in  cafe  of  Reeves  v.  Reeves. 

risi^»  to  tbt 

Jomfor  life,  and  then  to  the  wife  far  Ift^  then  to  the  iffue  of  that  marriave  in  tail,  rrmainAir  to  the  fourth 
JM  of  tie  buJbatuPi  father^  but  the  eftate  uil  it  fpcnc  by  death  of  the  na(band  and  wife  without  Uiue; 
upon  a  bill  by  the  heir  at  law  of  the  fourth  Ton,  I'arker  C.  decreed  a  fetdemcDt  purfuant  to  the  ar- 
ticles. But  then  he  did  not  lool(  upon  the  plaint' fF  as  a  meer  Wiw/rrr,  which  he  laid  he  maft  be  if 
there  was  nothing  more  in  the  cafe  than  the  confideration  of  the  marriage  and  marriage  portion.  But 
he  faid  he  went  vfnvt  a  fupfcfum  that  the  efate  mcms  neither  aH  in  the  father,  nor  aH  in  tie  fen,  fo  that 
neiiber  could  witnout  the  other  have  made  this  iettlement ',  then  it  might  be  very  natural  to  fuppoie, 
that  this  part  of  the  fettlement  under  which  the  plaintiff  claims  m'.gkt  be  funded  on  en  agreement  hettueem 
father  andfon  \  for  the  father  m'ght  naturdly  tell  the  fon,  **  I  roaft  provide  for  my  other  children  at 
«  weU  as  youy  and  therefore  unlef?  you  will  confcot  to  this,  I  will  not  join  with  you  in  making  this  fef. 
**  tiement***  And  in  fuch  cafe  the  plaintiff  niuft  not  be  confidered  as  a  volunteer,  but  as  one  claiming 
wnder  the  confiderat'ion  of  the  father's  doing  what  he  was  not  bound  to  do.  And  this  he  took  to  be  the 
ffate  of  the  cafe  from  the  evidence,  viz.  that  the  father  had  a  power  to  charge  1300 1,  on  the  eftate, 
which  he  m'<ght  depart  from  upon  bis  cldeft  fon's  confent  to  that  part  of  the  fettlement  vmder  whidi 
the  plaintiff  cla  ms.  10  Mod.  535.  Ofgood  v.  Sttoud.  ■  2  Wms<'t  Rep.  256,  257*  Mich* 
1724.    S.  C.  &  S,  P, 

7.  A.  had  4  fons,  B.C.D.  and  £. — B.  died,  and  by  will  beqtteatb^ 
id  10,000/.  to  C.  and  in  cafe  he  died  'without  heirs  male  of  his  body 
then  to  D.  and  E.  to  be  equally  divided  between  them.  Afterwards 
by  marriage  articles  between  C  and  M.  it  tvas  agreed  that  M.Jbould 
convey  the  inheritance  of  lands  in  S.  to  C.  and  M.  for  life,  remainder 
to  the  ijly  Isfc^fon  in  tail  maUy  remainder  to  C  in  fee.  In  coniider* 
ation  whereof  C.  covenanted  to  purchafe  and  fettle  250  /.  a  year  on 
hitnfelf  andM.for  Hfe^  remainder  to  the  firfl^  isfcfon  in  tail  fnaley 
l^c.  remainder  to  D.  for  life,  remainder  to  the  i^,  i^c.fon  of  D. 
remainder  to  E.  as  before  to  D.  The  marriage  took  effeft.  C. 
died  without  iil'uc  male,  and  without  having  made  any  fettlement, 
and  devifed  all  his  real  and  perfonal  eftate  to  M.  (whom  he  made 
executor),  charging  the  fame  with  portions  for  his  daughters.  On 
a  bill  by  D.  and  £•  for  a  fpecifick  execution,  Xord  C.  King  de- 
creed the  fame,  there  being  no  creditor  to  be  hurt,  and  afl'ets  be- 
ing admitted,  and  would  not  put  them  to  bring  covenant  in  the 
truftees  names  for  recovery  of  damages,  it  being  uncertain  who 
would  be  the  perfon  intitled  to  them.  And  his  lordfliip  obferved 
that  C.  might  be  induced  to  covenant  as  before,  to  make  amends 
toD.  and  E.  for  what  waa  intended  them  by  fi.'s  will,  but  could 
not  take  place,  being  a  void  limitation,  a  Wms^'s  Rep.  (594%) 
Trin.  [1730]  1 73 1.     Vernon  v.  Vernon, 

8.  A.  in  confideration  of  6000 1.  portion  with  M.by  marriago 
articles,  covenanted  with  triifiees  to  lay  out  within  one  year  after  th€ 
marriage  the  faid  6000  /•  and  to  make  it  up  30,000/.  in  the  purchafe 
of  lands  to  be  fettled  on  A,  for  life^  remainder  to  truftees  to  preferve, 
&c.    remainder yir /&  much  as  vjould  amount  to  8000/.  a  year  to  M. 

f  41 1  ]  for  a  jointure^  remainder  of  the  whole  to  thvfirfly  Isfc.  fon  of  the  mar^ 
riage  in  tail  male y  &c.  remainder  to  trufices  for  500  years  to  raifi 
daughters  portionsy  remainder  to  A*  his  heirs  and  afftgns  for  ever. 
But  if  no  daughters y  then  the  term  to  ceafe  for  the  benefit  of  A*  his  heirs 
and  afftgns  for  ever*  It  was  inCfted  for  defendant,  that  plaintifT 
Wfis  not  privy  to  any  of  the  conjidnratiqns  in  the  covenant  %  and  (o  couI4 

not 
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not  compel  M.  to  lay  the  30,000!.  out  for  his  benefit.  But  if  he 
could,. that  the  1800I.  a  year  lands  defcended  to  him,  ought  to  he 
taken  as  a  {\x\\  fatisfaHioH.  But  this  point"  was  decreed  at  the  rolls 
for  the  plaintiff;  and  Lord  C.  Talbot,  upon  the  caufe  coming  on 
before  him,  faid  that  the  intent  fcemed  to  be,  that  the  30,000  L 
Ihould  at  all  events  be  laid  out  in  land,  the  produce  whereof  was 
to  be,  fecured  to  the  ifluc  of  the  marriage,  who  in  this  cafe  muft 
have  taken  as  purchafor« ;  but  as  to  the  remainder  in  fee  he  did 
not  think  that  the  looking  upon  A.  either  as  a  purchafor  of  it  or 
not  will  vary  the  cafe ;  fmce,  had  the  covenant  been  filent,  the 
remainder  muft  have  returned  to  the  perfon  from  whom  the  eftate 
moved,  and  thought  it  quite  the  fame  whether  he  is  confidered  as 
a  purchafor  or  as  a  volunteer,  the  difpute  not  being  between  the  heir 
and  a  '^d perfon ^  but  between  the  two  reprefentatives  of  A.  the  one  of  • 
his  realy  and  the  other  of  his  perfonal  ejlate^  the  heir's  being  but  a 
volunteer,  in  regard  to  his  anceftor,  will  not  exclude  him  from 
the  aid  of  this  court.  And  decreed  the  30,000  /-  to  be  as  real 
eftate,  and  the  plaintiff,  though  only  a  collateral  heir,  to  have 
,  the  benefit  of  it.  Scl.  Ch.  Cafes,  in  Ld.  Talbot's  time.  80.  89, 90. 
Pafch.  1735.    Lechmere  V.  Lady  Lechmere. 


(D)     Where  there  are  feveral  which  fhall  be  pre- 
ferred. 

I.   A  Covenant  to  ftand  feifed  was  in  confideration  of  marriage  D.  146.  u 

^^  and  money  J  the  confideration  qf  marriage  ftiall  ht  preferred  :  Pj'/jf' 

perPlowden.     Mo.  93.  in  pi.  231.  Pafch.   12  Eliz.  cites  it  as  p!&m*^ 

faid  by  Plowden  to  have  been  adjudged  in  Villers's  cafe,  but  faid  viiiers  v. 

It  was  per  Ignem.  ;       Beaumont, 

Bendl.  39.  pi.  72.  S.  C— — If  an  ufe  be  declared  on  a  covenant  to  ftand  feifed  on  confideration  of 
marriage  and  money,  no  ufe  ihaJI  ar'ife  without  marriage,  though  the  money  was  paid,  bccaufe  tfyi 
mSUTtage  is  the  principal  confideration  in  the  intention  of  the  parties,  and  the  money  is  accelTiry  only 
which  attends  the  marriage  ;  per  Cur.     Mo.  lox.    pi*  247.    Mich.  16  &   17  Eliz.  Cro.  J, 

6x4.  pi.  7.  Mich.  19  Jac.  B.  R.  Arg*  S.  P.  &  Ibid.  625.  cites  a  cafe  forefolved,  and  decree  made 
accordingly  in  the  Court  o(  Wards,  36  EIlz.  in  a  cafe  of  Smith  and  LiiticCon. 

2.  Where  there  are  two  conGderations,  etnd  one  is  good  and  one 
is  not  good:  if  that  which  is  good  be  proved  it  is  fufficient,  and 
though  he  fails  in  the  proof  of  the  other  it  is  not  material,  ^bc- 
caufe it  was  in  vain  to  allege  it,  and  it  is  as  if- it  had  not  been 
alleged.  Cro.  J.  127.  pi.  ly.  Trin.  i  Jac.  B.  R.  Crifp  v.  Ga- 
mel. 

3.  If  there  be  a  double  confideration  alleged  for  a  promife,  if 
9ne  is  good  and  the  other  mty  yet  an  aftion  will  lie  on  the  promife 
that  IS  broken  which  was  grounded  upon  thefe  confiderations. 

Sty.  280.  Trin.  165 1.  B.  R.    in  cafe  of  Shan  v.  Bilby. 

« 

For  more  of  Confideration  in  general,    fee  jfltffOniS,  (  Q^) 
{U.  2)  to  (X),  WiU^j  (G.  4),  &c.  and  other  proper  titles. 
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ConCipirac?* 


(A)     What  is. 

« 

F.  N.  Bi  I-  A*lOnfpiracJ^  ^g^injl  baron  and  feme  and  a  third  perfon,  becan(fe 
ii6.  (L)  a  y^  they  by  confpiracy  caufed  £Sf,  T»  to  bring  nurit  againfi  him^ 
Swe^wlrir  ^^^^nf^  ^^  would  not  infeoff  them  ofhU  land^  by  which  he  was  taken 
ofconfpiracy  and  imprifoned,  and  acquitted ;  and  becaufe  this  matter  is  no 
for  indid-  confpiTacy  (for  then  every  man  afthe  lata  who  giver  counfei  ihould 
fclony"*  ^  ^  *  confpirator,  and  alfo  it  is  doubted  if  the  baron  and  feme  may 
againfthof-  confpire)  the  writ  was   abated.      Br.  Confpiracyj    pL  14.    cites 

band  and         38  E.  3.  J. 

wife,  be-        •^  '^    ^ 

caofe  they  ate  but  one  perfon ;  but  againft  hufband  and  wifb  and  a  third  perfoa  it  well  lies.  Thg 

Engliih  editions  cite  S«  C.  and  the  new  edition  dies  Stamf.  174. 

Br.  Chal-  2.  In  qjfftfe  againfl  two  who  pleaded  feverally^  the  one  took  the 

'^'^'ckes     t^^^i^cy  of  one  parcel  to  himfelf,  and  challenged  a  juror ,  and  his 

S.  c. .*    challenge  found  and  he  oufted ;  and  the  other  faidy  that  I^  did  not 

f  itah.  challenge  him,  and  prayed  that  he  might  be  fworn,   and  the  court 

S^'^f**     refufed  it ;   for  by  this  means  they  ihall  take  divcf s  aflifes  upon 

citea  S.  C.     one  original,  which  they  cannot ;  per  StoufFe,  if  he  who  chal* 

lenges  and  the  plaintiff  are  of  one  iijfent  to  oujl  the  other  of  his  advan^ 

tageSf  this  might  be  in  cafe  adjudged  a  confpiracy  5  quxre  How^ 

&c.     39  Afl'.  41. 

Confpiracy         3.  One  only  cannct  be  a  confpirator;     per  Gafcoign  clearly  in  the 

"^    i^°d  ^^^tt<^^^ l^o^^*     Bro.  Confpiracy,  pi.  12.  cites  8  H. 4*  12,  13. 

mot  guilty,  and  the  jury  found  the  one  guilty  an'i  ac^uured  tie  other,  by  wh'ch  the  Court  adviied  then 
to  go  together  again  and  to  be  better  advifed,  and  fo  they  did ;  for  one  only  cannot  ccnffire,  and  then 
they  found  both  guilty,  quod  nota.     Br«  Confpiracy,  pi.  13*  cites  11  H.  4.  a. 

Br.Juftifi.  4,  Q)nfpiracy  againjl  twoy  that  they  the  Monday,  &c  con- 
cii^"s.^c!*  <Pi^cd  '^  iiidi^  the  plaintiff,  by  which  he  was  indided  and  ar- 
— F.  N.  B.  raigned  and  lawfully  acquitted,  &c.  and  the  one  f aid  that  the  Wed* 
''5-  (B)  nejday,  &c.  he  was  juror  at  the  fefftons  to  enquire  for  the  king,  and 
Ibid.'(c')  if  informed  his  company  thai  the  plaintiff  had  done  felony,  and  cfter,  fc- 
he  confpirei  fore  verdiEl,  he  was  removed  ab  eis,  and  they  proceeded  and  indited  the 
afterwards,  plaintiff,  &c.  judgment  fi  a£lio,  &c.  For  confpiracy  docs  not 
cha^d  for  1*^  againft  the  indidors,  but  s^gainft  the  procurers,  and  the  beft 
the  fame  in  opinion  was  that  it  was  a  good  plea ;  for  though  he  was  dif* 
a  writ  of  charged  before  verdift,  yet  it  was  well  to  inform  the  company, 
'*"        and  die  aff  of  the  court  Jhall  not  prejudice  the  party,  and  alfo  he 

need  not  to  traverfe  the  day  as  above.     Br.  Confpiracy,  pi.  i. 

cites  ao  H.  6.  5. 
He  who  ^,  Confpitacy  againjl  two  by  which  the  plaintiff  was  indiBed  &f 

•ouiri^d^    /Atf  murder  ofjf.N.  the  one  of  the  defendants  faid,  that  befaw  tie 
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plaintiff  kill  the /aid  J.  N.  fuch  a  day ;   and  after  the  fame  day  that  discovers  fc- 
thc  confpiracy  is  luppofed,    the  defmdant  canie  to  E,  'where  the  jj^J^'^n  °^, 
feffions  of  the  peace  was  held^  and  informed  fuch  ajuflice  of  the  peace  give  evi- 
efthe  matter,  and  becAufe  he  was  lay  he  required  fuch  a  clerk  to  write  dence  to  the 
ois  ifformation,  who  did  it  /    which  information  is  the  fame  confpi^  chairgcaWc^ 
racy^  &c.   judgment  fi  a£^io,  and  held  no  plea,  becaufe  it  was  in  confplra. 
pleaded  by  one,  where  the  confpiracy  fuppofed  by  two  cannot  be  a  ^^*^:^*^\ 
confpiracy  by  one  only,  nor  e  contra,  by  which  he  pleaded  it  for  |"^;  l^^ 
both  the  defendants ;  and  the  beft  opinion  was,  that  the  ^  plea  there  (d) 
is  not  good,  for  it  is  no  confpiracy,  for  he  did  but  his  duty ;  ^"*1  >,. 
for  men  are  fwom  to  the  king  in  leets  to  difcover  felonies  and  ^^  j^q^  ,*' 
treafons,  and  in  every  feiEons  proclamation  is  made  to  make  in-  27  H.  8.  2. 
formation  of  felonies  and  treafons,  and  alio  confpiracy  is  by  com--  ^35^.  s. 
ntunicaii§n  between  two  at  leafl  of  the  matter  to  have  the  party  in--  *r  ai^i 
dialed  which  is  of  a  will  prepenfed ;    and  here  was  not  any  fuch     . 
communication,  but  information  made  to  the  juftices.     Br.  Con* 
fpiracy,  pi.  4.  cites  35  H.  6.  14.  19. 

6.  Confpiracy  //  a  confultation  and  agreement  between  two  or  more  Hawk, 
to  appeal  or  indiB  an  innocent  falfly  and  malicioufly  of  felony,  whom  ^^^  ^*  '^9« 
accordingly  they  caufe  to  be  incuEled  or  appealed ;  and  afterward  the  cites  3  init. 
party  is  lawfully  acquitted  by  the  verdi£t  of  twelve  men.     3  Inft,  143-  hut 

-  ^  <5  fays  he  can- 

*^-5*  .  not  but 

queftion  the  accuracy  of  that  dcfcription  of  confpiracy,  and  gives  his  reaibns  to  the  contrary. 

7»  A  confpiracy  ought  to  htfilfo  {5*  malitiofe^  otherwife  it  will 
not  be  a  confpiracy,  and  fuch  malice  ought  to  be  proved ;  for  if 
A.  travelling  on  the  highway  he  robbed  by  B,  and  he  knows  not  B^ 
if  afterwards  A.  accufes  J.  S.  who  is  found  not  guilty,  action  of 
confpiracy  will  not  lie  againft  A.  For  though  J.  S.  wasfaifely  ac-* 
cufed  he  was  not  malicioufly  accufed,  and  it  may  be  he  took 
J«  S.  to  be  the  robber,  becaufe  he  was  like  B.  Per  Coke  Ch.  J« 
and  the  Lord  Chancellor.  Godb.  206.  pi.  293.  Mich.  11  Jac* 
in  the  Star-Chambcr,  Miller  v.  Reynolds  and  Baflet. 

8.  Confpiracy  (to  fpeak  properly)  lies  only  for  procuring  a  man  IbJd.  fays, 
to  be  indited  of  treafon  or  felony,  where  life  was  in  danger  ;  per  ^^**^  Trcby 
Holt  Ch.  J.    Ld.  Raym.  Rep.  379.  Mich.    10  W.  3.  in  cafe  of  oA'hlVam'J 

Sftvil  V.  Roberts.  opinion  in 

C.B. 

9.  Several  people  wwfy  lawfully  meet  and  confult  to  profecufe  a  3  Mod.  1^7, 
guilty  perjhn  ;  otherwife^  if  two  charge  one  that  is  innocent,    right  or  ^'  ^'  *^** 
wrongy   for  that  is  indiftable,  and  though  nothing  be  done  in  profe*  ^  |  "[jj  * 
aition  of  it,  it  is  a  compleat  and  confummate  offence  of  itielf;  taita,  con- 
and  whether  the  confpiracy  be  to  charsce  a  temporal  or  ecclefia/lical  ^P'""S^<> 

JF  .  ^      '    r  *^  '     ^     r  Y.'  1  charge  falfe- 

yfence  on  an  mnoccnt  perion,  it  is  the  lame  thmg ;   agreed  per  ly,  and  In- 
Cur.      1  Salk.  174.    Trin,    3  Annx  B.  R.     The  Queen  v.  Beft  diamcntiici 

^  jlJ»^  forthefalfe- 

hood  before 
t!ie  party  is  acquitted  of  !t ;  bat  cafe  Het  not  till  acquittal,  and  the  indiament  in  that  cafe  being  for 
cbari^ing  with  1  hattard.child,  the  court  faid  that  it  was  an  oifence  too  frequent  to  be  quafhed  upon  a 
votiopy  and  that  they  WQuid  no  a9re  quafh  it  than  they  would  fur  barretry  or  ksepin^  a  bawdy. houfe. 
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(B)     In  what  Cafes  it  lies. 

Bridgtti.        I.  T  F  two  or  more  confpire  againft  another,  and  afterwards  AS 

il'h^'^*  ^r^«/(^ir/i/^rf  are/ivorn  upon  thejury^  andthtjy  vAth  Uhers^Jini 

lie.  in  cafe   ^  ^^^  ^goinft  him  againji  nvhom  they  con/ptred;  no  writ  of  CQnfpiiacy 

•f  AgtrdT.    lies  againft  them^  becaufe  it  cannot  be  intended  malicious,  becaufe 

White,  citei  ^^^  J^  j^  upon  thcir  oaths  and  that  with  others  befides  thenci* 

felves.    Stamford  Pleas  of  the  Crown,  173.  a.  (B)  lib«  3.  cap.  i2« 

cites   Pafch.    21  £.  3.  18.    Mich.  711.4.27.   Mick  8  H.  4. 

6.  &  27  Aff-  Fitzh.  Confpiracy,  15.     . 

2.  J.  and  T.  were  indi^edf  becaufe  that  they  byfalfe  allianee  and 
ctmfpiracy  between  them  procured  divers  P^fi^  ^  indiB  H.  of  the 
death  of  W»  and  were  thereof  arraigned^  and  the  one  faidy  that  this 
jFf.  Hvho  lilled  W,  juftified  the  loft  term  and  went  quit,  and  the  faid 
J.  and  T.  who  were  indi£ted  and  arraigned  went  quit  by  judg- 
ment, notwithftanding  that  H.  judified ;    for  there  it  appeared 

[  414  ]  that  H.  did  the  faff,  viz.  .kiU^d  W.  and  it  is  not  for  J.  and  T.  to 
know  if  it  was  lawfully  done  or  not,  othernuife  it  is  where  the  party 
is  acquitted  that  he  did  not  do  the  faB ;  but  otherwife  it  is  here^ 
quod  nota.     Br.  Confpiracy,  pi.  26.  cites  22  AfT.  77. 

3.  And  alfo  where  a  man  kills  another  fe  defendendo  itfhall  not  h^ 
inquired  of  the  abettors ;  for  it  was  lawful  to  procure  him  to  be 
indi£led,  for  he  did  thefaB.     Ibid. 

4.  And  fo  fee  where  a  mati  kills  a  manfe  defendendo^  and  is  fo 
acquitted,  or  kills  the  thief  in  arreting  him,  and  juftifes  it  upon 
arraignment  upon  indiBment,  and  to  goes  quit,  fuch  perfon'^fhall 
not  have  writ  of  confpiracy }  for  be  did  the  ail,  and  it  is  not  in- 
cumbent on  the  other  to  confefs  in  judgment,  if  it  be  felony  or 
not  \  but  where  the  party  is  acquitted,  that  he  did  not  do  the 
adl,  there  confpiracy  lies,  and  fo  fee  a  diverfity  where  hp  did  the 
oB  and  where  not.     Ibid. 

5.  A  man  fhall  not  have  writ  of  confpiracy  againft  hufband  and 
wife  for  indicting  him  of  felony,  becaufe  tliey  are  but  one  per- 
fon ;  but  againft  hufband  and  wife  and  a  third  perfon  it  well  lies« 
F.  N.  B.  116.  (L)  cites  Stamf.  174.  and  38  E.  3.  3. 

Br.  Aftioii        6.  Confpiracy  was  brought,  becaufe  the  defendant  fuch  a  day^ 

fur  le  Cafe,    j^j^  and  place,  by  confpiration,  caufed  certain  jurors  to  prefent,  that 

§-  c!   ""*  2°  ^^^^  were  given  to  the  plaintiff ,  prior  of  S,  and  his  fucceffors,  to 

F.N.B.ixS.  find  a  priefl  to  chaunt  in  fuch  a  place,  which  they  did  not  do,  by 

(H)  cites       ^hich  the  land  was  feifed  into  the  hands  of  the  king  by  the  efcbeator 

*  fuch  a  day  and  year,  and  remained  in  his  hands  till  the  plaintiff fued 

it  out,  C5V.  to  the  damage  of'^QoL  the  defendant  demanded  oyer  cf 

the  record  rf  the  indiBment,  &  non  allocatur.     And  there  it  was 

faid,  that  it  is  a  good  plea  to  fay  that  the  manor  was  not  fnfed,  &c. 

and  there  by  the  bed  opinion  this  is  no  caufe  for  the  king  to 

feife ;    for  it  is  not  found  that  it  is  held  of  the  king,  and  alfo 

the  donor  may  have  cefTavit,  and  nothing  is  mentioned  there  of 

mortmain  5  for  it  may  be  before  the  flatute,  and  there  by  the  beft 

opinion  becaufe  the  king  had  feifed  without  caufe,  tlus  a£lion 

docs  not  lie.    Br.  Confpiracy,  pi.  8.  cites  47  £.  3.  15* 

7.  Where 


j,  Wnere  the  plaintiff'  is  n&rhfuited  afier  declaration  in  appeal^  F»  N.  B. 
\hc  defendant  fhsdl  be  arraigned  upon  the  appeal,  and  therefore  V^V^^.^J* 
thereof  he  be  acquitted  he  fliall  not  have  confpiracy  j    for  there  edft.  Marg, 
the  acquittal  was  upon  the  appeal,  and  not  upon  the  indi£lment.  cites  s.  c. 
Br.  Confpiracy,  pi.  a.  cites  33  H.  6.  [i]  &  34  H.  (S.  9.  ffthJi!^*! 

llfh  editions,  fays,  Note,  that  this  cafe  proves  that  confpiracy  lies  as  well  upon  appeal  as  an  indidmenty 
for  he  is  arraigned  upoft  the  appeal,  cites  Stamford,  172.  vis.  indited  at  the  king's  fuit,  19  £.  FitstM 
Confpiracy,  12.  5  £.  3.  Fitxh.  ibid.  az. 

8.  But  vfhere  he  is  nonfuited  lefire  declaration,  there  the  party  ?•  N.  B. 
(hall  be  arraigned  upon  the  indidment,  and  therefore  there  if  g|  p^  ^  ' 
he  be  acquitted  he  fhall  have  <:onfpiracy;    note   the  diverfity. 

Br.  Confpiracy,  pi.  2.  cites  33  H. -6.  [i]  &  34  H.  6.  9. 

9.  yffid  by  the  bed  opinion,  tuhere  the  defendant  betakes  himfelfto 
his  clergy  after  the  inquejl  eharged  and  before  the  verdidt,  or  betakes 
him  to  his  clergy  at  the  commencement y  he  fliall  not  have  confpiracy  ; 
for  mention  of  the  clergy  fliall  be  made  in  the  record,  and  then 
be  does  not  fuffer  verdi£t  upon  his  arraignment ;  by  the  beft 
opinion,  and  therefore  it  feems  that  confpiracy  does  not  lie  but 
mfhere  verdiSt  has  been  given  upim  the  principal  i  and  it  was  held 
that  the  writ  was  not  good,  becaufe  there  is  no  mention  that  the 
principal  was  imprifofiedy  quod  nota.  Br*  Confpiracy,  pL  a.  cites 
33  H.  6.  [i]  and  34  H.  6.  9. 

lo.  In  divers  cafes  a  man  fhall  make  another  to  be  indited,  and 
yet  confpiracy  does  not  lie,  £r.  Confpiracy,  pi.  4.  cites  35  H.  6.  14. 
per  Prifot. 

\\^  As  where  a  nian  is  robbed,  and  the  vill  adjoining,  by  reafon 
if  the  hue  and  cry,  makes  purfuit  and  takes  a  man,  and  carries  him 
to  gaol,  by  which  he  is  indited,  confpiracy  does  not  lie.    Br.  Cpn-    [  415  J 
fpiracy,  pi.  4.  cites  35  H.  6.   14.  per  Prifot. 

12.  So  where  a  coroner  fits  fuper  vifum  corporis,  l3f  it  cannot  be  Confpiracjr 
found  who  killed  the  man,    tliere  //  fhall  be  inquired  of  the  firfl  ^^^^'^^^ 
finders,  and  they  fliall  be  taken  by  it,  and  if  they  fay  that  L  N.  ror  or  jn- 

did  the  murder,  by  which  he  is  indiBed  and  after  acquitted,  confpi-  di^lor,  bat 
racy  docs  not  lie ;  for  thofe  perfons  were  compelled  by  the  law,  ^^^^^^^ 
qusere  inde.    Ibid.  foWed  in  the 

Star-chamber.     1%  Rep.  23.  Pafcb.  $  Jac.     Loyd  ▼.  BarJub 

13.  If  two  confpire  to  indiB  me,  and  do  not  indiA  me,  a£l:ion  of 
confpiracy  does  not  lie.  Br.  Champerty,  pi.  9.  cites  9  H.  7.  i8. 
per  KeUe. 

14.  If  z  felon  be  pardoned   by  parliament^    and  he  pleads  not  ^*  ^'Vq* 
guilty,  he  fliall  not  have  writ  of  confpiracy;  for  xikt  felony  was  **5'  ^ 
gone  before  by  the  pardon.     Br.  Corone,  pi.  204.  cites  F.  N.  B. 
Confpiracy. 

15.  A  writ  of  confpiracy  lieth  where  2,  3,  or  more  perfons  310^.143. 
of  malice  and  covin  do  confpire  and  devife  to  indi£l  any  perfon  ^^^^^{^^^ 
falfely,  and  afterwards  he  who  is  fo  indiBed  is  acquitted,  now  he  s.  p.  ifW 
fliall  have  this  writ  of  confpbacy'againft  them  who  fo  indited  party  is  hw- 
him.    F.N.B.   (D).  ^^CX" 

▼erdid  of  II  men.  "But  Seijeant  Hawkins,  in  hia  Pleas  of  the  Crown,    1  Kb.  189,  190. 

cap.  72.  Tery  mudi  queftions  its  being  reauiiite  that  (hen  b«  a  lawful  ac(|uitulj  and  fays  that  ic  is  cer- 

V©L.  V.  Hli  tw» 


415  Conl^kac^. 

Uin  that  in  ^fukul  hy  verdia  is  npi  afwap  neceffary  t9  mdintdm  Jach  a  ftfrk^  fot  it  ippeiR  lif  A0 
Rcfifter  iefclf,  chit  ^htf  one  brou^t  fach  a  writ  in  the  ufital  fonn,  having  it  in  tbt  words  q«u»ri<iii« 
acquieutnt  fuiflety  ice,  agamft  one  who  had  been  nonfoited  in  a  malicious  appeal  of  felony  bioaght 
againft  him»  his  writ  was  abated  becaufe  fuch  a  uonfuit  would  not  make  good  tit  words  qumffrnt  tf«- 
mrnktatus  fiiffet^  and  yet  he  afterwards  brought  a  ntvf  writf  wherein  he  ufed  the  w&rds  quietus  reteffit^ 
infiesd  of  acquiUMMs  fuifftty  and  recovered  ;  and  why  may  not  a  new  writ  at  well  be  formed  in  any 
ether  cafe,  which  ii  at  much  within  the  miichief  of  the  ftatute  as  this  ?  Hawk.  PL  C.  190.  cap.  73U 
f.i. 

Bat  whete  j6.  But  the  writ  Iieth  agalnjl  two  petjons  at  the  leqft  who  do  fo 

t'm^  ^d  c^^fp*'^  >   ^^^  *^  ^^^  pcrfon  of  malice  and  falfc  imagination  do 

malick>^y  labour,  and  caufe  another  falfcly  to  be  indidied,   the  party  who 

fmeured  is  fo  indi£led  (hall  not  have  a  writ  of  confpiracy,  &c.  but  an 

^'dtaei  of  ^^^^  ^P^'^  ^^  ^^^  againft  him  who  (b  caufed  him  falfely  to  be 

Sony,  f^  indidled.     F.  N.  B.   114.  (D).  ' 

illved»an 

aAion  upon  the  cafe  well  lies  againft  one  of  them ;  although  it  was  fatd  that  for  confpincy  tlie 
adjon  ought  to  be  brought  againft  two>  for  one  cannot  confpixt*  CrOf  C.  239.  pK  12.  Mich*  7  Car* 
la  B.  R.  Mills  ▼•  Mills. 

Ibi4«  In  the  I  y.  If  two  confpire  to  caufe  a  man  tofue  an  appeal  againft  ano« 
J^rA^Jd"*  ther  of  felony  or  murder ^  without  any  indiSfment  taken  or  found 
cions, cites'  thereof,  and  afterwards  the  defendant  is  acquitted  by  verdih,  h^ 
5  £•  3*  ihall  not  have  a  Writ  of  confpiracy  againft  diofe  who  confpire  to 
^lf^Md\\  ^PV^^  ^^'f  becaufe  that  by  the  Jlatute  JTeflm.  2.  cap.  12. 
£.'3.  Con-  quia  multi  per  malitiam,  &c.  it  (hall  be  inquired  of  abettors^ 
ipiracy,  25.  if  he  be  not  indiQcd  thereof  5  and  if  they  be  found  he  fliall  hare 
^'Z^:'  fcire  facias  againft  them  out  of  the  fame  court  ^here  he  is  ac- 
ffailnothe    quitted,  to  anfwer  him  his  damages.     F.N.  B«  114^  (F}« 

inquired  of^ 

kut  where  the  abetment  is  found  by  iequift.     I9  H.  6#  19.  and  4  H«  6. 23*     JViv/  tiil  record  iff  a  gOc4 

JCply  in  confpiracy. 

Norihal!  i8.  And  fo  if  he  be  nonf tilted  In  any  fuch  appeal^  where  there  is 

confpimy  if  "^^  ^^^^  indiFlinenty  the  defendant  (hall  have  a  Writ  of  confpiracy 
he  be  in-      after  the  nonfuit  or  after  the  acquittal.   F.  N.  B«  114.  (G). 

dided  or  ap« 

pealedy  and  arraigned  and  aequttttd  on  the  afpeah  33  H.  6.  2.  Yet  note,  a  monk  was  appealed  ofroh' 
ktry  *nd  aequttttd ;  he  and  his  abbot  (hall  fiavc  a  writ  of  confpiracyy  though  he  was  acquitted  by  *  yea- 
«)iay  &c.  24  £.  3.  73*  The  rcafon  is»  for  thoogh  the  abbot,  though  not  party,  ihall  have  a  fciie 
facias  for  the  default  of  the  party  on  the  original.  F.  N.  B.  114.  (F)  in  the  new  notes  there  (a).»*« 
Ibid,  in  the  new  notes  theie  (b)  fays,  fee  13  £.  ^.  Confpir«cy,  25.  17  £•  2.  Ibid.  26.  Ratio»  be- 
caufe the  writ  is  given  on  a  nonfuit  in  appeal,  and  for  that  there  is  an  in^wiry  of  the  abcttora. 

19.  If  the  a£lion  be  brought  againft  divers^  and  a//  but  ons  ure. 

acquitted^  the  a£kion  fails.    28  AC  I2.    So  if  all  but  one  are  diA^ 

charged  by  matter  in  law.    F.  N.  B.  1 14.  (D)  in  the  marg. 

Ibid:.  Id  die       20.  He  trho  comes  into  court,  and  difcovers  felonies,  and  is 

JSreTdr    y^^'"''  '^  ^'^  evide^ice  to  the  jury,  is  not  chargeable  in  confpirac  j« 

cites  27  Aff.  F.  N.B,    115.   (E). 
'  f2.«7H.8. 
«•  37  Air.  12.  and  35  H<  S.  15* 

Ibid,  in  the  21.  A  man  (hall  have  a  Writof  confpifactr  upon  an  inJiShnenf  ie^ 
thutM^vftfi^^  ^^y  ^^y^'^f  bailiff  of  any  city  or  borougp,  who  have  eaol  deli- 
hc  »7  H.  8^  very  within  the  city  or  borough,  if  he  be  acquitted  before  uem,  &c, 

for 


Krlliat  acquittal  difcharges  him  •  of  the  felony.  But  a  writ  *•  nB.4. 
of  confpiracy  docs  not  He  againft  the  indiftors  [themfclves],  &c.  1^' /,?'«* 
IF.N.B,  115.  (B),(C),  i;.  ujlV 

4.  t;   and  8  H*  4.-  '  "   .»  [Sd  it  the  Fifehch  edition.] 

ii.  Confpiracy  a^awji  hvo^  one  is  aftdihleJf  the  other  males  di* 
faulty  judgment  Ihall  be  againft  him.  24  £.  3.  34.  bot  quxrd 
by  Stamford^  174-  for,  27  E.  '3.  it  is  holden  that  oil<i  fliall  not  an* 
fwer  without  the  other.     F.N.  B.  115.  (F)   Marg; 

^3*  The  juftices  of  gaol  delivery  afraigned  aprtfomr  tmthin  the  lefeenlsfliA 
year^  nvbere  an  appeal  is  depending  againft  the  fame  prifoner  for  the  ^^i*"^  "'^tht 
Ame  murder,  which  they  know  [is  Jhewn  to  thim}^  and  yet  they  ^JJ^  ^^  ^^ 
proceed  and  acquit  him,  he  fhall  haVe  confpiracy,  although  he  was  Sheriff,  who 
not  acquitted  nor  difcharged  of  tfie  appeal.    F.  N.  Bv  115.  (H)^     o^^ens  it  md 

the  juftices ;  but  if  they  have  no  notice^  it  is  dearly  ho  plei.     Ibid,  in  the  new  noCet  there  (h)« 

14.  If  a  man  be  indited  or  appealed  of  ireajbh  or  fe/ony,  or  a  Itclw.  it« 
irefpafs  done  in  a  foreign  county ,  &Ci  if  he  be  acquit  thereof,  he  ^'  P**  7j 
fhall  have  a  confpiracy  againft  him  who  procured  him  to  be  in-  7/ Bigot  ▼/ 
Jicled  or  appealed,  ind  fhall  i^ecover  treble  damages  by  the  writ  J.  s.  the 
upon  tlie  ftatute  of  8  H.  6.  cap.  10.     F.  N.  B.  115.  (I)i  ^•^^'  ^^ 

that  he  who  would  have  advantage  upon  this  ftatute,  ought  to  YwH  aSCior  oo  hit  cafe  on  the  fame  ^* 
tute  J  for  fuch  a£^ion  is  txprcisly  given  thereby. 

25.  If  a  man  be  indiBed  of  felony  ortrtifon  njfhere  there  is  not 
onyfuch  place  within  the  county ^  he  fhall  have  corifpiracy,  and  rf- 
cover  his  damages  againft  the  abettors,  or  procurers,  or  confpira- 
tbrs,  by  the  flatute  of  18  H.  6.  cap.  12*     F.  N.  fi.    115;  (K). 

26.  There  arc  divers  writs  of  confpiracy  grounded  upon  deceit^  ^wh.  |o6. 
and  }rc/pafs  done  unto  the  party,  which  are  properly  aSions  of  tref  "P*'^'  •  • 
pcfs  upon  the  cafe ;    as  if  two  men  do  confpire  to  Indid  another 

man  bccaufe  he  did  not  arreft  a  felon  who  pafled  ty  the  town  of 
N.  and  [for  this^  they  caufed  him  to  be  indifted  and  amerced  in 
the  leet  of  R.  and  F*  and  took  and  imprifoned  him  for  that  amerce- 
xnent  until  he  be  acquitted  in  the  faid  leet.     F.  N.B.ii6.   (A). 

27/  And  if  men  fay  and  affirm  unto  A.  that  he  has  right  unto  FlAch.  -^oC. 
fuch  land,  and  procure  him  to  fue  againft  B.  who  is  tenant  of  that  «P*»5*S'P* 
land,  &c.  by  which  B.  is  compelled  to  fell  other  lands  for  the  T^g '  ?^\  ?^ 
defence  of  this  land,  &c.  now  he  fhall  have  art  aftion  againft  the  hew 
thofe  who  procured  or  confpired  to  caufe  A.  to  bring  his  aftion,  ^^^^  *^«rt 
£cc.  F.N.k  ii<5.  (B).  W^V;-/^ 

3.  3«  and  that  he  ought  to  (hfcw  in  hii  writ  who  fued  il^e  adion^ 

28.  And  if  2  men  procure  one  to  he  indiBed  for  hunting  in  ano*    [  417  J 
thefts  parkf  for  which  he  is  taken,  imprifoned,  and  put  to  charges.  Finch.  306. 
iintti  he  has  acquitted  himfelf  of  the  trcfpafs,  he  fhall  have  a  cbn-  «*P'»5«*«P» 
fpiracy  againft  them.     F4N.  B^  11 6*  (C). 

29*  Confpiracy  fhall  be  maintainable  againft  thofe  who  con« 
fpire  to  forge  falfe  deeds,  which  are  given  in  evidence^  by  which  bis 


ifindiiUJi.    F.N.B«  116.  (D). 


h  %  30.L  Coxk* 


41 7  4tonfpirac0. 

30.  Contpitzcj  fliall  be  maint«nable  againft  ihott  wKo  coti^ 


fpirc  /5  bring  an  afflfe  in  the  navH^  the  plaintiff  again  ft  a  defendant, 

and  to  make  one  attorney  for  the  plaintiffs  in  which  ajpfe  the  plaintiff 

'wasfouni  villain,  &c.  now  h^  piay  bring  his  writ  of  confpiracy. 

F-N.B.  116.  (E). 

iThiiit  21.  Confpiracy  fliall  be  maintainable,  bccanfc  the  defendant 

iMtdfimd"'  niadc  one  to  prefent  in  die  name  of  tlie  plaintiff  unto  an  adyow^ 

ihouid  be      fon,  and  for  that  prefenting  unto  the  bifhop  who  i»  admitted  and 

tmaJea^pn.  inftitutcd,    &C.     F.  N.  B.     1 16.    (G). 
jerttation  in  ^      * 

tU  Mvu  of  the  p'aifttifto  sn  sdtwtiffm,  And  thcrehy  prtfenttd  ong  unto  the  ki/b^,  &c.}« 

32  A  writ  of  confpiracy ^r  indiSing  him  offrlony  does  not  lie  Sufi 
cgain/l  two  perfons  at  the  leaft,  but  a  writ  of  confpiracy ^^  indi3* 
ing  one  oftrefpafsy  or  other  falfity  made,  a$  in  the  cafes  afore£ud» 
lies  againjl  one  perfon  only.     F.  N.  B.   116.  (K), 
«Hep.  55.         33,  W.  being  robbed^  accufed  Stone^  a  poulterer,  to  .be  the  party 
flite*'^*       who  robbed  him,  but  aftanvards  withdre^v  his  accufation,  faying 
combination  that  he  was  miftaken  \    for  one  man  may  be  like  another.     Stone 
among  the     not  fatisficd  therewith,    hrcught  an  aBion  upon  the  cafe  againft  Wm 
char^e^.*  ^  whcrcupon  W.  accufed  him  again  of  the  felony,  and  he  was  bound' 
(who  had      ovcr  to  the  affifes,  where  W.fivore  direBly  that  S.  was  the  party 
married  the    ^jjho  robbed  hint,  and  fcveral poulterers  in  the  time  of  the  trial,  and 
poulcercr  in    ^^  ^^  hearing  of  the  judges,  declared  at  the  bar,  whither  they  ac^ 
Grace-         eompanied  W*  that  Jr.  was  an  honefl  man*     The  jury  found  an 
church-        ignoramus  I  fo  as  S.  was  never  indifl:ed,  and  fo  could  not  be  law- 
•  robbery       "^''x  acquitted,  yet  for  this  confpiracy  to  accufe  him   W.  was 
•ndthedc-    pilloried,  and  his  confederates  the  poulterers  were  all  fined ;    and  in 
fiendanti        ^^jg  ^^fe  it  was  holdcn  by  the  juftices,  that  fuch  confpirators 
twlwd^by      were  punifliable  by  indiftment,  although  an  adlion  upon  the  cafe 
£neandim.  did*  not  lie  for  the  party.    Mo.  813.  pL  iioi.  Mich.    8  Jac.  ia^ 
prifonment.   t^g  Star-chambcr,  Stone  v.  Walters. 

^«f  in  this        34.  V felony  be  done,  and  one  hath  fufpicion  Mpon  probable  mat"  ^ 
€zh  three      f^  that  B.  IS  guilty  of  it,  becaufc  that  he  hadpartofthegoods^ 
he'^ferveJj    ^"^  '"^  indigent  and  of  evil  fa/ne,  or  if  the  party  be  indiiled,  or  if  a  ' 
J  ft,  That  a  murdcr  be  committed,  and  one  is  feen  near  the  place,  or  coming 
f^my  he       ,^,/^^  a  fword,  isfc.  bloody ;  or  that  he  was  in  company  of  felons> 
Thlth^that  ^^  ^"^^^  carried  the  goods  flolen  to  obfcure  places,  &c.    thefe  arc        / 
doth  arreft,    good  caufcs  of  fufpicion,  and  by  reafon  tliereof  he  may  arreft 
fcath  fufpi-    ^j^^  p^yfy  Cq  fufpedied,  to  the  end  that  he  may  fubjeft  him  to 

^frobabU^  juftice.  12  Rcp*  91.  Mich.  9  Jac.  in  Sir  Anthony  AflJcy's 
€auje^^\f\z\i  cafe. 

may  be         .  •* . 

pleaded,  and  it  triverTable.     ^dly.  That  he  himfefff  who  hsth  the  fufpk'ton^  urr^  tht  party ;  for  he 
cannot  command  another  to  do  it;  becaufe  fufpicion  is  a  thing  individual  *  and  perfonaJ,  and  cannot 
extend  to  another  than  to  him  that  hath  it,     12  Rep.  91.  Mich.  9  Jac.  Sir  Anthony  Afhley's  cafe. 
*  S.  K  by  Coke  Ch.  J.  Mo.  817.  pi.  U 15.  in  a  nou  at  the  end  of  S.  C. 

And  per  35-  If  you  Will  charge  one  merely  upon  fuf^cion,  without  other* 

£id!^*J.  probabilities  to  warrant  it,  this  is  a  clear  confpiracy ;  but  other- 
If  a  man  in-  wifc  whcrc  there  are  good  znd  feeming  probabilities ;  they  ihouid 
dias  another  not  fay  that  he  .is  the Jami  party,  for  if  it  prove  not  fo,  then  it  is 
tuiUci'^i^  plain  malice }   or  it  iixz  jufiice  of  peace^  upon  his  cxanunatioa^i^ 

finds 
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•  •  •  * 

Jhiis  nit  fuch  matter  upon  which  to  commit  him^  notivlthflandtng  relies  upoa 

kohicb  the  party  profecutes  an  indiSlment  aeainft  him,    and  he  is  Jr.':  P"****' . 

acquitted,  an  action  of  conlpiracy  hes,  font  is  mahce  apparent;  the  party  in. 

f'  cr  Fleming  Ch.  J.   Bulf.  150.   Trin.    9  Jac.  in  cafe  of  Wale  v.  diacdbeac. 
rrii  qui.tcd,  aa 

""'  aftjonof 

confpiraey  will  not  He  j  thtfufpicicn  mu/i  ht  Jbh  ovfn,  and  not  the  fufpicion  of  others ;  bat  judgment  waa 
not  fivea^  becaafe  the  court  was  not  fully  and  the  parties  were  upon  agreeing.    Ibid.    Wale  v.  Hill. 

35.  Articles  wtTt  entered  into  between  A.  and  C  in  trujl  for  »*Rep«9a. 
7,  S.  wherein  C.  covenanted  to  procure  witnejfes  to  conviSt  A,  of  * 
having  poi/oned  one  R,  16  years  before,  and  that  C.  Jhould  have  a 
fixth  part  of  what  fhould  he  forfeited  by  A,  and  the  rejl  war  to  be 
in  tr lift  for  J,  S.  and  the  widow  (f  the  f aid  R.  who  were  to  fwear^ 
that  he  J  being  A*s  fervant,  faw  him  ptst  poifon  in  a  cUp  of  liquor, 
find  commanded  the  faid  J.  S.  to  carry  it  to  R.  which  he  did,  and 
that  R,  drank  it,  and  died  immediately :  and  it  was  proved,  that 
B*  offered  J.  S.  to  get  his  pardon,  if  he  would  accufe  A.  9n4 
himfelf  alfo,  &c.  and  for  this  confpiraey  B.  was  fined  loooL 
and  imprifoned,  and  fome  of  the  defendants  were  Sentenced  to 
the  pillory,  and  to  be  burnt  in  each  cheek  with  the  letters  F. 
and  C.  fignifying  a  falfe  confpirator,  and  fome  were  fined>  pil- 
loried, and  imprifoned,  and  the  lord  chancellor  cited  feveral  pre- 
cedents of  cenfures,  and  faid,  that  the  malice  and  corruption  in 
thefe  accufations  ought  to  be  apparent,  and  though  an  ignoramus 
is  found,  yet  the  party  is  finable  for  fuch  confpiracies,  and  fo 
he  is  if  the  bill  is  found,  though  the  defendant  be  legitime  ac- 
quietatus.  Mo.  8x6.  pi.  iioi;.  Mich.  9  Jac.  in  the  Star-cham- 
ber, Sir  Anthony  Afliley's  cafe. 

37.  A  bare  confpiraey  to  do  a  lawful  aFl  to  an  unlawful  end  is 
a  crime,  though  no  aft  was  done  in  confequence  thereof ;  per 
Cur.  8  Mod.  321.  Mich.  11  Geo.  i.  The  King  v.  Edwards. 

(C)     Adlibns  for  it.     . 

I.    A   Man  cannot  have  aftion  upon  the  ftatute  of  procurement  ainft.  445. 

-^*  of  falfe  indiftments  till  he  be  legitimo  modo  acquietatus  by  ^'^^^^* 
the  ftatute  of  Weflm.  2.  cap.  36.  which  fpeaks  of  procurements  mcnury 
of  fuch  indidlments  againft  a  man  who  dwells  in  another  county  upon  the 
for  vexation.     Br.  Aaion  fur  le  Statute,  pi.  44.  cites  8  E.  4.  c.       words  of  thii 

'    *      ^ »  ^    ^  itacute,  vi«. 

that  fuch  plaints  were  moved  againft  the  party  malicicuny  by  the  folidtation  or  phieiiremenc  of  the 
fherif^'s,  or  other  bailiffs,  cr  lords,  the  replication  ih^ll  be  admitted,  &c.  fays  it  is  to  be.obferved,  that 
the  procurenftnt  is  the  fubflance,  and  iniplics  thac  it  was  doiJe  mJiciouny,  and  therefore  if  the  jury 
find  the  procurement,  and  that  it  was  not  done  muilcloufly,  yet  the  court  /hall  adjud^  it  done  ma- 
lidoufly,  becaufe  it  appears  in  to  them  judicially. 

2.  Confpiraey  againjl  two  for  caiifing   the  plaintiff  to  be  falfely 
indiBed  in  a  foreign  county  contrary  to  the  ftatute  of  8  H.  6.  [10.} 
Anrf  per  Fairfax  J.  this  aftion  upon  this  ftatute  may  be  brought        .  .     . 
againft*  one  alone,  and  fo  of  writ  of  confpiraey  founded  upon 'writ 
6?  trefpafs ;   but  upon  indiftment  of  felony  confpiraey  fliall  be 
brought  agairift  two  at  Icaft,  for  this  is  an  aftion  founded  at 
cpmmon  law.    Br.  Confpiraey,  pl.  38!  cites  "n  H.  7^  25. 
'  H  h  3  3.  Whero 
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3.  Where  two  confpirc  to  itidlB  onefolftiyi  and  the  x>artj  is 
not  indi£led|  becaufe  the  jury  had  not  fufiicient  evidence,  but 
returned  an  ignoramus  upon  the  bill,  no  confpiracy  lies,  bccaufc 
he  never  ^yas  indifted  •  nor  acquitted,  yet  he  may  be  indi£^ed  upon 
confpiracy  at  the  common  law ;  fo  if  any  commit  perjury,  which 
is  not  puniihable  by  the  ftatyte  of  5  Eljz,  yet  he  may  well  be  in-r 
dieted  thereof,  and  punifhed  by  Ane  and  imprifonmcnt.  Cro. 
J.  8.  pi.  9.  cited  by  Popham  asrefolv^d  by  all  the  juftices  16  £liz, 
Sydenham  V,  Keilaway. 

4.  Aftion  upon  tne  cafe  in  nature  of  a  confpiracy  lies  not 
againft  any  who  prefers  an  indinment-  and  Jkvears  it  to  he  true: 
for  it  is  for  the  king  and  the  commonwealth,  and  if  it  (hould 
be  allowed  no  indifltment  would  be  preferred.  Cro.  E.  724. 
pi.  19.  Mich.  41  &  42  Eliz.  B.  R.  Sherington  v.  Ward. 

^*ii*7*  ^"  Confpiracics  puniihable  by  law  before  they  are  execttted  muft 

L'c.  inibe  havc  four  incidents;  ift,  They  muft  be  declared  by  fome  raan- 
Star-cham-  ncr  of  profccution,  or  by  making  bonds  or  promifes  to  one  ano^ 
S^p  *^d^  ^^''  ^^^y»  Thev  muft  be  malicious,  as  for  unjuft  revenge,  &c. 
not  appear,  sdly,  They  muft  hcfalfe  againft  an  innocent  perfon.  4thly,  They 
— Mo.  S17.  muft  be  out  of  court  voluntarily  ^  in  a  nota  of  the  reporter^ 
jL^MrsI*"^  9  Rep.  57.  a.  Mich,  8  Jac.  in  the  Poulterer's  cafe,  alias  Ston? 
Mich.  9      V.  Walters  &  aP. 

Jnc.  ill  the 

bar-chamber|  faysy  Nota,  if^,  That  'a  thef«  accufadons  there  ought  to  appear  apparent  malice  or  cor<* 
ruption.  2dly,  That  though  an  ignc  ramus  be  found,  yet  the  conl'piracy  jb  tinaole  he^e.  3diy,  Thjt 
though  he  be  legitime  acquleutus^  yet  he  is  finable  in  the  Star-chamber. 

6.  A  confpiracy  of  any  kind' is  illegal,  though  the  matter^ 
about  ivhich  tlicy  confpired,  might  have  been  lawful  for  them  to 
do  if  they  had  not  confpired  to  do  it,  8  Mod.  11.  Mich.  7  Geo^ 
in  cafe  of  the  King  v.  Journeymen  Taylors  of  Cambridge* 


(D)     Confpiracy.     In   what   Cafes  Apccfiary  fhaU 

have  Confpiracy. 

r.  K.  p.       I.  CT^WO  were  indi^ed^  the  one  as  principal  the  other  as  acceffary^ 

s' p  ^^1  ^^^  *^^  principal  nvas  arraigned  and  acquitted^  by  which  the 

that  the  ac-   occejfary  brought  writ  of  confpiracy^  and  it  was  doubted  if  he  (hall 

ceflary  ihat    rccover,  bccaufc  his  life  was  never  in  jeopardy ;  for  by  the  ac- 

^r**f^^"'    quittal  of  the  principal   the   aoccflary    is   acquitted    and   ftiali 

xtcy.  ^^^  ^c  arraigned;    but  becaufe  he  is  legiiimo   msdo  acquietaius 

by'  the  acquittal  of  the  principal^   tliereforc  he  fliall  recpver  his 

damages,  quod  nota  per  judicium;  for  his  life  was  in  jeopardy  in 

this  manner.     For  if  the  principal  hajl  been  found  guilty  they 

ought  to  have  inquired  further  of  the  acceffary  if  he  had  ap«. 

peared.     Br.  Confpiracy,  pi.  2.  cites  33  H.  6.  [i]  &  34  H.  6.  9. 

f .  N.  B.  ^         2.  But  if  the  principal  dies  before  he  be  attainted  or  outlawed^  orgeti 

imi^S.  p"  ^  ^^tsrter  ^pardon  before  his  attainder^  the  acceffary  fliall  pot  have 

Ibid.  '  confpiracy,  for  his  life  was  never  in  jeopardy  j  lor  his  principal 

(J)  s.  P.     was  never  arraigned,    Ibid. 

3.1f 
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3.  If  a  man  caufe  one  as  principal  to  be  appealed  of  felony  ox 
murder,  and  another  as  acceflary  to  him,  and  afterwards  is  mnfuit 
in  his  appeal^  the  acceflary  (hall  have  a  writ  of  confpiracy  as  weU  a^ 
die  principal.    F.  N.  B.  115.  (A). 

*  (E)     Writ  and  Count, 

1,  TN  writ  of  confpiracy  brought  againft  defendants  for /orging  of 
^fo(f^  felea/ep  by  caufe  of  which  releafe  given  in  evidencey  a  T«rr- 
ilB  pajfed  againfi  the  plaintiff y  fo  that  he  lojl  a  nvardy  &c.  but  he  did 
not  fuppofe  by  the  nvrit  that  judgmeut  was  given  againjl  him  upon  this 
vcrdift,  but  Yi^Jbewed  it  in  his  count ;  yet  the  writ  abated.  Thel« 
Dig.  87.  lib.  9.  cap.  7.  f.  26.  cites  Fafch.  39  E«  3.  i6. 

2.  In  confpiracy  againjl  baron  and  feme  and  others^  notwithftand- 
ing  that  the  feme  cannot  confpire  with  her  baron,  and  that  the 
Hvrit  ought  to  abate  for  this  caufe  againft  them,  yet  it  fball  ftani 
ugain/i  the  others.  Thcl.  Dig.  236.  lib*  1 6*  cap.  lo.  f.  26.  citea 
Pafch.  40  E.  3.  19.    Qusere. 

3.  In  confpiracy  the  writ  wasy  that  the  defendants  procured  one  W,  to 
oufl  the  plaintiff  of  his  landy  and  to  infeoffoneB.  t hereof y  againfi  whom 
one  E,  ought  to  pave  fued  a  fcire  facias y  &c.  and  held  good  enough, 
and  purfuant,  notwithftanding  that  it  comprehended  quafi  two 
procurements.  '^Thel.  Dig.  io6«  lib.  10.  cap.  15.  f.  11.  cites  HilL 
43  £.3.10.  • 

4.  And  a  man  may  have  feveral  matters  in  nvrit  of  confpiracy^ 
Thel.  Dig.  106.  lib.  10.  cap.  15.  f.  11.  cites  47  E.  3.  15, 

5.  In  writ  of  confpiracy,  for  that  the  defendant  caufed  by  con*?  Flt«h.Con-. 
fpiracy  a  prefentment  to  be  made  that  certain  land  was  given  to  find  ^^^V  ?*• 
a  chaplain  to  chaunt  in  fuch  a  chapel  annually,  'which  had  not  been  done  s/c. 

by  ten  years y  &c-  where  the  record  of  the  prefetitment  was  to  find  a  bV.  Aaion 
perpetual  chaunteryy  &c.  yet  tlie  writ  was  adjudged  good,     Thel.  Sf  h.^dSi 
Dig.  77.  lib.  9.  cap.  I.   f.  9.  cites  Mich,  47  £,  3. 15*  s.'c.'tluit 

by  fmcb  fiUft 
cfiice,  the  pUintifF't  manor  was  Tciied  into  the  kinj:'s  hands^  and  that  ])e  foed  it  out  ad  damnum  400 1. 
and  iays  it  Teems  there  that  afHon  on  the  cafe  lies  for  fuch  offence.  Br.  Confpiracy,  pi.  8.  cites 

S.  C.  by  the  bert  opinion,  be;:ai]fe  the  manor  was  not  found  held  of  the  icing,  and  nothing  is  faid  of 
jfiortmain  (for  it  might  be  before  the  ftatute),  and  the  donor  might  have  had  cdOfavitj  and  fo  theking  hai 
ieffed  without  caufcy  it  was  held  that  this  a^ion  did  aot  lie. 

6.  Though  feveral  matters  are  in  writ  of  confpiracy,  and  one  of 
thein  be  falfcy  yet  the  writ  is  good  enough  for  the  others.    TheL 
Dig.  238.  lib.  16.  cap.  10.  f.  66.  cites  Mich.  47  £.  3.  15. 

7.  In  confpiracy  [the  plaintiff]  declared  that  the  defendants  con'* 
fpiredfuch  a  day  in  C.  and  S.  and  the  defendants  were  awarded  to 
anfwer ;  for  a  man  may  confpire  in  two  vills  at  one  and  the  fame  day^ 
by  which  the  defendants  were  compelled  to  anfwer.  Br.  Confpi-. 
racy,  pi.  20.  cites  a^i  H.  6.  49. 

8.  In  confpiracy  by  the  acceffaryy  where  the  principal  was  acquitted^ 
fio  mention  was  tnade  in  the  writ  that  the  principal  was  imprifoned^ 
and  held  a  good  exception.   Thel.  Dig*  95.  lib.  io.^ap.6.   f.  i8t 

citca  Hill.  33  H.  (S.  a. 

H  h  4  <f,  Con^ 
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Thei.  Dig.        ^  Cotifplracy  that  the  plaintiff  was  inMShd  and  acqmt$ei  at  J}^ 

loo.iib.  lo.  if^e  juch  juji'uu ;  the  defendant  pleaded  to  the  writ,  becanfe  ho 

f.  iV/cices   did  not  fay  at  Z).  in  the  fame  county y  8c  non  allocatur;  for  it  fliatt 

S.  C.  be  intended  to  be  in  the  fame  county,  iinlefs  the  contrary  be  (hewsu 

And  in  trefpafs  quare  claufum  fregit  apud  D.  he  need  not  fay 

apud  D.  in  the  fame  county;  for  it  (hall  be  intended  to  be  in  the 

fame  county.    Br.  Qjnfpiracy,  pi.  37.  cite^35H.  6.  46. 

Ibid.  114.         10.  If  the  principal  and  one,  who  is  accejaryy  be  indi&ed  of  felony^ 

b?twher^c  ^^^  ^  taken  and  arrefted,  the  principal  is  in£Bcd  and  acjmUed^^ 

confpiracy     HOW  by  that  the  accefTary  is  difcharged,  and  the  acceffary  thcrer 

is  founded     upon  fhall  havc  a  writ  of  confpiracy  againft  thofe  who  confpired 

/^''of  The    *^  ^"^^^  ^^^^  *"^  *  *^  ^^*  ^"  *^^  ^"^  ^*^  f*T  9^^9^'^  (^ 
plaintiff,  the  principal  J  fecund*  le^y   isfc.  acquieta^  fui£it  Isf  idem  (the  acceffary)^ 

writ  in  the    quietus  recejftt.     F.  N.  B;  lie.  (A). 

S>^4'^vfqk€  idem  fueroti  ^  conJUttatjoMim  Curia  mofir^t  'tnd$  ftdetus  rtcefit^ 
.*[42I] 

I  i.  If  a  writ  of  confpiracy  be  brought;  againft  two^  then  itfiatl 
hg  faid  properly  a  writ  of  cotifpiracy  i  but  if  it  be  brought  againjl  one 
perfon  only,  then  //  is  but  an  aBion  upon  the  cafe  upon  the  filfity  an<l 
deceit  done ;  becaufe  one  perfon  cannot  confpire  with  himfelf, 
y.K.B.  ii6..(L). 

I  a*  The  writ  ought  to  be  brought  in  the  county  where  the  confpiracy 
was  made,  and  not  where  tlie  indictment  was,  or  where  the  deed 
vaa  done,  &c^    F.  N.  Bw  11 6*  (M). 

13.  In  confpiracy  the  matter  mud  be  laid  to  be  falfely  &  mafi'- 
tioii^;  per  Richardfbn  Ch.  J.  Godb.  445.  pi.  511*  Mich.  4Gar^ 
in  the  Star-Chamber.    Taylor  v.  Towlin. 


(F)     Pkadings* 

F.  N.  B.  *•  TF  two  confpire  to  indicf  another,  and  after  they  are  of  the  jurors^ 
thVncw   "*  ^^^  indiff  him;  it  is  a  good  plea  in  confpiracy  that  they  were 

notes  there  two  of  his^  indiilors  ;  and  per  Green  it  is  a  good  replication  thai  they 
(b)  hail  the  confpired  before'^  and  afterwards  were  of  the  inquefi  by  their  own  pro^^ 
•nTdte*  47  curemeftty  and  indiBed  him,    Qurere,  for  it  was  not  adjudged.    Br% 

E.  3.  16.     Confpiracy,  pi.  15.  cites  21  E.  3.  17. 
12  £.4. 67. 

that  they  ihall  not,  27  Aff.  12.— And  another  quxre,  if  the  jurors  procure  thcmfclvas  to  be  im« 
panelled.    lbid«  cices  9  H.  4.  fol.  ult* 

S.  P.  in  2.  Confpiracy  againfl  feverat^  where  the  phintifF  was  by  their 

nance  *"  labour  indifted  o£  felony,  &c.  and  after  was  acquitted,  one  fold 

Heath's  that  he  was  jufHce  by  commiffiony  and  if  formed  the  inquefi  ^  abfque  hoc 

Max.  107.  tf^af  /^g  ^^  guilty  before^  and  another  faid  that  he  was  one  of  his  in^ 

*  S^^.^'  diBorSy  and  a  good  plea  without  traverfe^  and  another  faid  that  he 

S.  P.   Br.  was  fworn  to  inform  the  inquefly  and  to  indi£l  him,  and  no  plea; 

^IT'uz  ^'  Confpiracy,  pi.  27.  cites  27  AIT.  12. 

pi.  1^1.  cites  7  Aff.  II.  [bur  it  (hould  be  27  Aff.  la.  and  id  arc  t|ic  other  editions].— —F.  N.  B. 
1 15.  (£)  S.  P.  i^d.tbc  acw.put(»  chcre  (d)  ciCB»  S«  C 

3.  Con- 


)•  Covfy)X2Cj  agahj/t  four^  thjree  pkaitd  to  tjfus^  and  (he  fourth 
pleaded  matter  in  iaWf  and  after  tie  three  were  acquitted,  by  which 
the  fourth  prayed  to  go  quit>  becaufe  one  alone  cannot  confpire^ 
by  which  he  went  quit ;  quod  nota.  fir.  Confpiracy^  pL  29.  cites 
28Aff.  la. 

4..  In  writ  of  confpiracy  it  i&  a  good  plea  that  the  defendants  were  F.  N.  B. 
indiBors  of  the  plaintiff,  and  that  which  they  did  was  by  force  of  their  "5«  (E) 
^ah  /  judgment)  ^c*    And  if  this  be  found  by  the  record  of  the  *  *   ' 
indidlment  they  ihall  go  quit}  quod  nota.   fir.  Confpiracy,  pL  30* 
cites  30  Aff.  21. 

5.  Confpiracy  i3|f«/^  three^  fuppofing  that  the  three  procured  me  of 
the  three  tq  vuft  the  plaintiff,  and  the  defendant  R.  againfi  whom  B* 
fhouldfue.fiire  facias  of  a  prior  right, fo  that  the  plaintiff fiould  hfeki^ 
warranty.  Celk.  demanded  judgment  of  the  writ;  for  it  is  that 
the  three  procured  one  of  them,  and  yet  nou  allocatur  \  for  the 
two  piay  procure  the  thirdj  and  fo  well,  by  which  he  pleaded  not  [  422  1 
guilty*  Br.  Confpiracy,  pi.  5.  cites  42  £.  3.  i. 
.  6.  And  fee  43  £.  3.  9.  that  the  procuring  io  ouft  the  plaintiff 
wd  the  defendant  R.  and  that  B.  ihould  fue  fcire  facias^  &c. 
which  are  two  matters,  is  not  vicious  ;  for  the  one  is  not  caufe  alone  by, 
kfelf,  and  the  one  is  acceifary  to  the  other,  by  which  he  pleaded  to 
the  writ,  becaufe  though  he  loil  in  fcire  facias,  yet  he  may  have  \ 
writ  of  right,  therefore  judgment  of  the  writ,  &  non  allocatur. 
But  quaere  if  the  writ  lies,  becaufe  though  the  defendant  procured  as 
above,  yet  if  the  aEl  was  not  done  the  aft  ion  does  not  lie.  Br.  Con- 
piracy,  pi.  5.  cites  42  E.  3.  I. 

7.  Confpiracy  againft  three,  becaufe  they  confpired  to  indiSl  the 
plaintiff  of  a  rape  of  N.  P.  and  taking  her  goods  to  the  value  of  10  L 
^tf  i&tf  fc/Af  ^fi/iV/^^i  &c.  Tanks,  demanded  judgment  of  the  writ,    ' 
becaufe  he  did  notjbew  what  goods  they  were,  &  non  allocatur  y  for 

it  was  according  to  the  indidlment,  and  as  to  one  hefaid  that  he  was 
pne  of  the  indiBors,  and  to  another  that  he  was  hundredor  of  the  hun- 
dred^ and  before  him  the  indidlment  was  taken,  and  fo  as  judge  & 
Bon  allocatur,  unlefs  he  ^^  judge  by  commiffion.  Belk.  faid  they 
confpired  be&re  the  indiftment,.  and  yet  held  that  it  does  not  lie 
againft  them ;  quaere.     Br.  Confpiracy,  pi.  9.  cites  47  £.  3.  i6. 

8.  Confpiracy  agaitifl  feveral,  onejufijied  as  bailiff  to  return  pan^ 
pel,  and  after  was  fworn  to  fay  what  he  knew  of  the  matter  :  judg- 
ment, &C.  and  the  others  faid  that  they  were  fworn  upon  the  indiSl^ 
ment,  and  held  that  the  juror  is  e^cufed  though  the  plea  of  the 
bailiff  be  not  good,  jtt  one  only  cannot  be  a  confpirator;  per  Gafcoigne. 
clearly  in  the  written  book.  Br.  Confpiracy,  pi.  1 2.  cites  8  H.. 
f4-  12,  13. 

9^  In  conipiracy  the  defendant  faid  that  he  was  one  tfthe  plain^  Br.Faiierde 
tiff's  inS5lors,  and  fworn  before  the  jujiices  of  peace,,  and  fbewed  J^"?"*»  p|; 
yahom,  &c.  before  whom  he  was  indifted,  &c.     Judgment  fi  aftio^ 
and  a  good  plea,  by  which  the  other  faid  that  nofueh  record^  and  the. . 
defendant  failed  of  the  record  at  the  day,  &c    Br.  Confpiracy^ 
pL  22.  cites  4  H.  6.  23. 

10.  Confpiracy  againjl  three  far  indiBing  the  plaintiff,  Gorfe  faid 
the  dayj  year  and  place,  in  the  declaration,  the  inque/l  isfos  charged  be*, 

■     ■        ■         '  ^   fir. 
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fore  the  jujlices  for  the  Ung,  and  E.  D>  Defendant  nvas  there  nuUH 
Us  eye  out,  and  his  tongue  cutj  and  the  jujiices  fnuore  him  to  give  evi-^ 
dence  for  the  king,  and  he  demanded  counfei  of  the  other  two  what 
to  doy  and  they  counfelled  him  to  dd  according  to  the  com* 
mand  of  the  juftices,  and  he  did  it^  which  is  the  fame  con« 
fpiracy^  &c.  Judgment^  &c.  Quaere.  Br.  Confpiracy,  pL  i6«. 
cites  7  H.  6.  13. 

11.  It  was  agreed,  that  in  confpiracy  of  an  indidmenty  it  is  a 
good  plea  that  nul  tiel  record  of  indi£bnent  quod  nota.  Br.  Con- 
fpiracy,  pi.  36.  cites  9  H.  6.  26. 

12.  In  confpiracy  it  is  a  good  plea  that  the  defendant  tvas  onet^ 
his  indiBors^  and  pleads  certain,  judgment  fi  a£lio;  and  a  good 
replication  that  nofuch  record.  Br.  Confpiracy,  pi.  17.  cites  19  H« 
6.  19. 

1 3.  In  confpiracy  the  lorit  tvas  cepit  for  cepijfet^  and  yet  well« 
Br.  Conspiracy,  pi.  18.  cites  19  H.  6.  34. 

14.  And  if  one  nurit  of  confpiracy  be  purchafed  pending  another 
writ  of  the  fame  confpiracjy  yet  it  (hall  not  abate ;  for  fcveral  con- 
fpiracies  may  be  in  one  and  the  fame  day,  and  therefore  he  plead-* 
ed  not  guilty.     Br.  Ibid. 

6.  P.  V7  15.  In  confpiracy  the  defendant  jufiified  at  another  day^  and  the 

Newton,  be.  opinion  was,  that  he  fliall  lay,  ahfque  hoc  that  he  is  guilty  if  any  con^' 
^VnJtT^    IP^^^^  ^{/ortf  or  after  :  but  it  was  not  adjudged.    Br.  Traverfe  per, 

in  theday.      ^C.  pi.  315.  cltes  20  H.  6.  5.  33. 

Br.  Tra- 

vcrfe  per,  frc.  pi.  361.  cites  S.  C.  Hc«th*t  Max.  106.  cap.  5.  cites  S.  C.     »  But  in  ix 

£.  4.  18.  the  defendant  juftified  as  a  juAice  of  the  peace,  and  Inftru&ed  the  jury  at  another  daj 
abf^ue  hoc  that  he  was  guilty  before.    Br.  Traverfe  per,  tcz.  pK  315. 

[  423  ]  i(S.  If  a  man  be  indiEledj  and  ^t  party  fucs  appeal^  and  he  is  ar- 
raigned uppn  the  appeal,  and  the  defendant  if  acquitted,  he  (hall  not 
have  confpiracy,  nor  ihall  recover  any  damages  againft  the  plain- 
tiff; becaufe  where  the  defendant  is  indi£led  the  jury  upon  the 
appeal  ihall  not  inquire  of  abettors,  per  Danby,  quod  tota  Curia 
conceffit ;  for  the  acquittal  was  upon  the  appeai  and  not  upon  the 
indiflment.     Br.  Confpiracy,  pi.  2.  cites  33  H.  6.  &  34  H.  6.  9. 

1 7.  In  confpiracy,  the  one  pleaded  not  guilty  and  the  other  jtiflified^ 
and  traverfed  abfque  hoc,  that  he  was  guilty  after  fuch  a  day,  nota. 
Br.  CoAfpiracy,  pi.  3.  cites  34  H.  6.  14. 

1 8.  It  was  agreed,  that  to  fay  that  he  who  was  hilled  was  his  cou^ 
Jin  orfemyanty  or  that  the  common  fame  was  that  the  plaintiff  iHled 

him,  are  good  matters  of  plea  in  confpiracy*     Br.  Confpiracy,  pi.  4* 
cites  35  H.  6.  14. 

19.  Confpiracy  in  B.  R.  the  one  of  the  defendants  demanded  judge- 
ment of  the  writ:  for  hefaid,  that  where  the  plaintiff  has  fuppo/ed  that 
he  confpired  to  indiB  him  of  certain  felony,  he  faid,  that  there  is  a  rr- 
eord  ofindiBment  in  which  the  plaintiff  and  R.  D.  and  J.  C.  are  in-^ 
diBea  of  the  faid  felony,  abfque  hoc  that  there  is  any  record  of  indifi- 
ment  which  fuppofes  that  the  plaintiff  only  did  thefelony,  and  yet  tlie 
writ  was  awarded  good ;  for  it  was  faid,  lUxzxfilony  is  feveral  and 
not  joint,  and  the  indiflmtnt  is  in  itfclf  ^feveral  indi£tment  againft 
every  one  of  them.    Br«  Confpiracy,  pi.  32.  cites  6  £1 4.  4* 

20.  Whcrt 
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to*  Where  a  man  is  indi£^ed  and  the  inHQment  is  infufficitnt^ 
9nd  he  does  not  take  advantage  ojit^  hut  pleads  not  guilty  and  is  acquit^ 
$edy  and  brings  writ  of  confpiracy,  it  is  a  good  bar  to  fay  that  the  itir 
di^ment  ivaf  not  fujicient^  fo  that  he  was  not  duly  arraigned,  Br^ 
Confpiracvi  pi.  23.  cites  9  £.  4.  12*  Per  Littleton,  quod  noa 
tiegatur. 

21.  If   twenty  are  indi^cd^    and   one  of  them   brings  writ   of 
confpiracy^  fuppyihg  that  the  defetidants  cmfpired  to  in^Q  bim^    it 
Ss  no  plea  that  there  \s  a    record  that  he  and  others  are  indi^ed^ 
'and  not  that  he  only  is  indicted, -    quod   notat       Br^   Confpiracyi 
pi.  24.  cites  9  £.  4*  23. 

22.  Confpiracy  againjl  %  Jenny  and  others  of  confpiracy  made  tht 
fitfl  day  ofAugufl^  by  which  he  was  indlcledthe  4/^  day  ofAuguft^  be^ 
fore  y*  y^^ny  and  yther  jtiflices  of  peace  ]  and  tha(  after  he  was  acquitr 

fed,  and  for  J.  Jenny  it  \V2sfaid,  that  this  fa^ne  J,  Jenny  defetidam^ 
and  J,  Jenny  jujlice  of  peace  f  was  one  perfon  and  not  divers.  And^ 
per  Billing,  you  ought  xofhew  how  he  meddled  asjuflice  of  peace  ;  by 
which  he  faid,  that  the  bill  was  delivered  to  him,  and  he  read  it 
to  the  jury,  and  commanded  them,  if  it  be  true,  to  find  it,  and 
other  wife  not,  abfque  hoc  that  he  is  guilty  of  any  confpiracy  before 
die  faid  4th  day  of  Auguit,  U,  adjornatur*  Br.  Confpiracyi 
pi,  33.  cites  12  E.  4.  18. 

23.  Confpiracy  againfl  two^  the  one  came  and  pleaded  the  death  of 
the  other  pending  the  writ,  and  no  plea  per  Cur.  for  it  may  be  found 
that  he  and  the  other  confpired,  and  then  well.  Br.  Confpiracy, 
pi.  34.  cites  18  £.  4.  I. 

24.  In  a  confpiracy  agairi/l  two,  one  pleaded  to  the  writ,  and  the  IbW.  m  the 
^her  matter  in  law,  which  is  adjudged  for  him,  and  the  plea  unto  the  "*^  "®'^ 
4he  writ  found  by  verdiB  againft  him  who  pleaded  unto  the  writ,  the  foy/fee  14 
plaintiff  ihall  have  judgment  againft  him  who  pleaded  to  the  writ.  H.  6.  15. 

F.N.B.U5,(E).  ^'^^ 

be  a  confpiracy. 

25.  But  if  both  had  pleaded  not  gt^dty,  and  one  had  been  found  I1>><1*  in  the 
gtdlty  and  the  other  not,  there  the  plaintiff  fhall  not  recover,  for  ^^^^ 
then  he  did  not  confpire  as  is  fuppofed  by  the  writ.      But  it  fays^fe* 
may  be  (hat  they  did  confpire  in  the  cafe  aforefaid,   although  »ccordant33 
the  matter  in  law  be  adjudged  for  the  defendant.       F.  N.  B*  ^'J'  '• 

115.   (E).  8H.  6.  1. 

a8  Afl".  ii.  II  H.  4.  2.  But  if  cue  he  fcunJ  gyiity%  and  the  •tbtr  makes  default^  24  E,  3.  73.  «r 
"he  dtadt  I S  E.  4.  X.  there  he  iba!i  have  judgment  againft  the  one,  chough  he  had  leleafed  to  ihe  other* 
'%z  R.  a.    Brief,  %^%,  ^ 

* 

26.  Confpiracy ;  the  defendant  pleaded  his  goods  were  felonioufly    [  424  J 
Jlolen^  and  he  found  them  in  the  poffeffion  of  the  plaintijfy  for  which  hi 

indicfed  him^  and  gave  evidence  againfl  him,  and  upon  the  trial  the 
plaintiff  was  acquitted,  and  traverfed  that  he  confpired  aliter  vel  alia 
modo.  Adjudged  a  good  juftification,  bccaufe  the  finding  of  the 
goods  in  his  poflefllon  was  a  fufficient  caufe  of  fufpicion.  Mo* 
doo.  pi.  828.  Pafch.  36  EUz.    Varrel  v.  Wilfon. 

27.  In  an  a£lion  upon  the  cafe  in  the  nature  of  a  confpiracy  for 
Procuring  him  to  be  indited  for  fuppofed  robbing  of  hmi,  the  de^ 

fendani 
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fenitmi  juftJfied,  and  ill  this  his  juftification^^tt^A/  hov)  that  he  tuas 
robbed  ly  perfons  to  him  unknown,  aful  that  one  of  them  woe  upon  a 
brown  horfcy  and  had  a  white  clokey  and  was  like  unto  the  plaintiffs 
eind  upon  this  be  complained  unto  Gdwdy  J,  'who  upon  his  examination 
finding  caufe  tofufpedl  him,  did  coniojit  him  and  bind  him  over,  &c» 
and  he  did  likewijfe  bind  the  defendant  for  to  profecute  againft  him,  the 
which  he  accofdirrgW  did,  and  the  jurjr  did  acquithim,  and  fo  jufti* 
fied.  To  this  juftincation  the  plaintiff  demurred  in  law,  and  this 
was  ruled  to  be  a  good  juilificatk>n.  Bulft.  150.  Arg.  cites  42 
Eliz.  B.  R.  Paine  V.  Rochefker. 

28.  S.  C»  thus,,  viz.  Two  perfons  were  robbed^  and  afterward 
one  of  thcni  feeing  J,  S.  fufpefted  him  to  be  one  of  the  robbers 
who  was  on  a  brown  mare,  and  upon  acquainting  the  other  of  ir 
he  fufpedcd  him  alfo,  atid  thereupon  got  a  warrant  to  bring  J.  S.' 
and  examine  him,  but  he  hearing  of  it  abfented  bimfe^y  but  after- 
wards was  taken  and  committed  to  gaol  by  juftice  Gawdy,  who 
advifed  tliem  to  indid  J.  S.  of  the  robbery  \  J.  S.  was  iiididsed 
and  acquitted,  and  brought  a£tion  of  confpiracy  againft  the  two  \. 
but  the  court  held  that  the  caufes  of  fufpicioii  and  J.  S.  his  ab* 
fentrng  himfelf  are  caufes  fuflScient.  Cfo.  E.  871.  pL  7.  Hill.  44 
Eliz.   B.  R.    Paine  and  Rochcfter  V.  WhitEcId. 


(G)    Where  tlie  Indi(3:ee,  &c.  fliall  be  faid  Legitr* 

mo  modo  Acquietatiis. 

!•  TLI    B,  brought  writ  of  confpiracy  againft  the  Id.  of  T.  E.D!i 
-^^  •  and  others,  becaufe  tkey  confpiredto  indili  him  at  B.  sn  the 
county  of  IV.  of  the  death  of  J.  P»  by  which  he  was  indited  (fit  at  H. 
in  the  county  of  H.  before  certain  juftices,  &c.  by  which  he  was  taken 
and  imprifoned  till  he  was  arraigned  upon  it  and  lawfully  acquitted 
at  H.  in  the  county  of  H.  before  certain  juftices,  &c.  and  the  Aw 
f^dant  protef^artdo  that  he  (Gd  n6t  ccn/pire,  pro  placito  dicity  thalf  the 
fame  day  that  the  plaintiff  was  arraigned  upon  the  fame  indiftmenfj 
A'  who  was  the  feme  of  this  fame  j.  P.  came  before  A,  B.jufiices  of 
gaol  deliveryy  before  whom  the  plaintiff^  tvas  arraigned  within  the  yeet^ 
after  the, death  of  her  barcn,  and  delivered  to  one  B.fhefiff  ofthtjirme 
county y  writ  of  appeal  brought  by  her  of  the  death  of  her  bujbemj^ 
vfhivh  R,  notified  and  read  the  writ  to  the  fame  juflices^  and  notwith* 
fianding  thisy  the  faid  plaintiff  was  arraigfied  and  acquittedy  judgment 
&c.  and  there  it  was  agreed,  that  by  the  delivery  of  habeas  corpus^ 
certiorari  or  fuperfedeas,  the  court  feall  furceafe*     And  jier  New- 
ton and  Pafton  juftices,  this  is  not  fufficient  notice;  for  the  writ  is 
dire6lcd  to  the  iherifF,  and  he  broke  it,  and  (hewed  it  to  die  juf. 
tices,  and  they  did  not  fee  it  fealed,  fo  that  it  is  not  but  an  efcrow 
to  them,  and  therefore  they  did  well  to  arraign  the  defendant ;  but 
if  they  had  fufficieut  notice,  they  ought  not  to  have  arraigned  him 
at  the  fiiit  of  the  king  pending  tne  appeal,  contra  where  they  have 
^ot  notice^  and  the;n  no  plea  ^  by  which  the  defendant  plea(le4 
jiot  guilty.     Jir.  Co;afj^r^cy,  ^il,  19.H.  6, 28*  *      ^ 


(H)    Indidmefit|.  or  InformatioDt. 


t.  TJi  Kilkd  W.  in,  taiing  Um  in  arreft  fur  foionj^  becaiife  W. 
^  i-X •  flood  to  his  defence,  and  would  not  render  himfelf  to  the 
pe^ce,  and  L  and  T.  procured  H»t9  ie  indi&ed  $/  tie  death  ^f  the  fame 
W.  by  which  be  tvas  apprdoended  andarraignedeffty  and  juftified  as 
above  and  went  quit,  faiut  the  faid  I.  and  T.  who  caufed  hitn  to  be 
indidled,yZu//  twi  he  puni/hed  as  cot^rators^  heeauft  H»  Sd  the  aB^ 
Mi»  killed  W.  and  it  is  not  as  to  L  and  T.  adjudged  if  this  be  fe* 
lony  or  not,  quod  nota*    St.  Corone,  pL  89^  cites  2a  AiT.  77. 

!•  In<B£iinent  of  confpiracy  wanted  the  year^  day,  and  place 
inhere  it  was  dene,  and  was  of  iniprifonment  of  certain  perfons  tiiltkey 
Jbould  mgkefine^  &c.  where  \\\h  founds  in  oppreffion  and  not  in  con- 
fpiracy, and  becauie  they  condemned  him  it  was  rererfed  by  writ 
of  error,     Br.  Office  del,  &c.  pi.  5.  cites  24  E.  3,  74. 

3*  If  an  indi£tment  of  con^iracy  be  laid  for  a  rapCy  it  mud  be 
laid  that  there  was  recens  p^fecutio  of  it,  other  wife  it  will  argue  a 
€wfent^  and  bf  caufe  tlie  rape  was  concealed  for  half  a  year,  an  in^ 
diftment  brought  afterwards  \%falfe  and  malicious.  Per  Richard* 
fon  Ch. J.  Godb.  444.  pL  5 1 1  •  Mich.  4  Car.  in  the  Star-Cfaamben 
Tailor  v.Towlin. 

4.  An  indiftment  for  confpiring  t9  charge  another  with  being  the  j^J^  5,, 
father  of  a  ha/lard  child  is  good.     For  per  Cur.  though  the  offence  Hafth.  14. 
(as  was  objeded)  is  fpiritual,  yet  this  court  has  cognizance  of  S[*k-^'^* 
every  unlawful  aft,  by  which  damages  may  happen  to  the  party  KLimbc'rty^* 
as  here  they  may  by  his  being  liable  to  maintain  the  child.     Sid.  and  Mtry 
^8.  pi.  3.  Hill.  13  and  14  Car.  2.   B.  R.     Timberley  v.  Child-  ^^'hcW  the 

indj^ment  ties  for  the  bare  confpiracy,  widiout  indi^^oient  or  any  other  a£l  done.  Kcb.  £qj* 

pi.  7.  Child  V.  North  and  Timberley.  S.  C.  adjudged  for  the  plaintiff,  nifi. Ibid.  254.  pi.  25* 

The  King  v.  Timberley,  S.  C.  a4ju<iged»pro4tge.     ■    1  .S.  C.  cicei  Argw  8  Mbd.  320.  S.C» 

cited  Arg.  2  Ld.  Raym.  Rep.  1169.  S.  P.  Vent.  304.  Hill.  2&  and  29  Car.  »•  B.  R.    The 

King  V.  Armnrong  8c  a!\ S.  C.  cited  2  Ld.  Raym.  Rep.  Arg.  1169. 6  Mod.  lOO* 

HiU.  2  Ann.  B.  B..  Hoit  Ch.  J.  agreed  that  t  confptracy  to  charge  one  with  a  baftard.child  is  in- 

dibble ;  but  the  advifiog  another  to  do  it  without  more  is  noe. S.  P.  adjudged,  t  Ld.  Raym. 

Rep.  1 167.  Trin.  4  Ann.  The  Qecen  v.  Beft. 1  Salk.  174,  S.C.     ■■   ■   6  M«di  185.  St  C. 

adjudged.  11  Mod.  55.  pi.  31.     The  Queen  v.  Bafs,  S.  C. 

y.  Indiftment  againft  the  defendant  at  the  feffions  for  the  court-^ 
ty  of  Devon,  for  that  he  being  an  evil  man,  &c.  and  confpiring 
to  aggrieve  one  Laud,  pretended  he  had  broke  his  arm,  and  accord" ' 
ingly  counterfeited  the  fame;  and  upon  that  pretence  refufed  to  feck  his 
living  by  any  labour y  and  exhibited  a  complaint  againf  htm  to  thejufm 
tices  of  the  peace y  &c.  and  it  was  quafhed  upon  motion,  as  a  matter 
not  indiftable.  2  Show.  456.  pi.  4^1.  Mich,  i  Jac.  2.  B.  R* 
The  King  v.  Salter. 

6.  A  confpiracy  that  none  [of  them'\fhould  buy  coffee  ofB*  was  faid 
Aig«  not  to  be  indi£bible  if  nothing  more  be  done )  but  Holt  Chi 
J.  denied  it.    6  Mod.  99.  HilL  2  Ann.  B.  R. 

.7#  And  fo  it  was  faid  Arg.  that  a  confederacy  to  way^lay  a  man 
and  kill  him, or  rob  him^  would  not  bear  an  indi£bment  j  but  Holt 
Cji.  J»  denied  it.    6  Mod.  pp.  Hill»  2  Ann*  B«  R. 


425 1  €ttnt^iiat^ 

i.  A  confederacy  falfely  to  charge  another  wti  a  titng  ftai 
is  a  erime  by  any  law  is  indi^iable,  and  the  confederacy  is  the 
gift  of  the  indi£imtnt.  Per'tot.  Cur.  6  Mod«  187.  l^rin.  3  Annw 
B.  R. 

9*  Several  journey-men  tayhrs  were  indided  for  a  confpirac^ 
among  themfelves  to  raife  thar  wages.  The  court  held  that  this 
indi£^ment  need  not  conclude  contra  formamjlatuit^  though  by  ftat. 

7  Geo.  1  •  cap.  1 3.  journey«men  taylors  are  prohibited  to  enter  in- 
to any  fuch  contra^i  or  agreement,  becaufe  the  indidment  was  for 

r  425  ]  a  con/piracy^  which  is  an  offence  at  common  law  ;  it  is  true  the  imSff^ 
ment  Jet  forth  that  they  r^ufed  to  work  under  fuch  wages  as  they^Je^- 
mandedi  but  though  this  might  be  more  than  •  diredied  by  the 
ftatute,  yet  it  is  not  for  the  denial,  &c.  but  for  the  confpiracy 
that  thtj  were  indited,  which  in  itfelf  is  illegal  whether  the  mat-r 
ter  be  lawful  or  not.     And  judgment  confirmed  per  tot.  Cur. 

8  Mod.  ID.    Mich.    7  Geo.  i.     The  King  v.  the  Journey-men 
Taylors  of  Cambridge. 

•otifa/rir/r       10.  Indidiments  for  confpiracy  are  never  quajhed.     Per  Cur# 
"^'•''^5'  Mod.  321.  Mich.  1 1  Geo.  i.    The  King  v.  Edwards. 

ment  is  fwn  ^  o 

•ad  apparent,  it  is  ^uaihed  forthat  reafon,  and  the  party  ihaU  not  be  put  to  the  trouble  to  p!ead  or 

donar.    Ibid. 

T I  •  A  confpiracy  to  let  lands  of  10  L  per  ann.  value  to  a  poor  man^ 
in  order  to  get  him  a  fettUfnent^  or  to  make  a  certificate  man  a  parijb 
officer^  or  a  confpiracy  to  fend  a  woman  big  of  a  haflard  child  into  an^ 
other  parifh  to  be  delivered  thercj  and  fo  to  charge  that  parifh  with 
the  child;  certainly  thefe  are  crimes  indi£lable*  8  Mod.  321. 
Mich.  1 1  Geo.   The  King  v.  Edwards  &  al'. 

1 2.  The  defendants  were  indifled,  for  that  they  per  confpira-r 
txonem  inter  eos  habitam,  gave  the  hujband  money  to  marry  a  poor 
helplefs  womany  who  was  an  inhabitant  in  the  parifh  of  Bm  and  in*" 
capable  of  marriage,  on  purpofe  to  gain  afettlement  tor  her  in  the 
parifh  of  A.  where  the  man  was  fettled ;  and  now  it  was  moved  to' 
quafh  this  indidlment,  becaufe  it  is  no  crime  to  marry  a  woman 
and  give  her  a  portion,  and  the  juftices  are  not  proper  judges  what 
woman  is  capable  of  a  hufband  ;  judgment  was  given  for  the  de« 
fendant,  becaufe  it  was  not  averred  in  the  indi&ment^  that  the- 
woman  was  lafl  legally  fettled  in  the  parifh  of  B.  but  only  that  flic 
was  an  inhabitant  there.  8  Mod.  320.  Mich,  ix  Geo.  The* 
King  V.  Edwards  &  al'. 

13.  Sefftons  have  jurifdiSion  of  confptracles  %  per  Cur,  8  Modv 
32 1  •  Mich.  1 1  Geo.  in  cafe  of  the  King  v.  Edwards^ 


S.P.  Br. 


(I)    Judgment.     Error; 

X.  lV[  confyirzcj  agatnfl  feveralf  one  appeared  and  pleaded  not  guifffi 

8s"^tt*  ^'  ^^^  ^^^  found  guilty  with  another  who  did  not  appear ^  and  the 

h'^*3«  ^^.P^^^^lff^^^^^^^^  hy  judgment,  and  he  brought  error  becaufe  he  wai 

condemned  and  none  of  the  others,  and  one  only  cannot  confpirCy  and  yet 

the  judgment  was  affirmed  \  tor  it  is  found  that  he  and  another 

€onfpked|^ 


(onfpired)  therefore  it  fiiali  bind  the  defendantj  but  it  fh^H  ho% 
bind  the  other  who  did  not  appear  and  plead^  but  it  is  fuf&cient 
ag^inft  the  defendant}  .quod  ndta.  Br.  Confpiracy,  pL  21.  cite^ 
24  E.  3.  34. 

a.  Two  men  were  attainted  of  con/piracy  by  verdiff,  by  which  it  S.  P.  Br. 


that  they  fliould  make  their  attorney,  afid  that  their  landjy  gpods^ 
and  chatties  Jbould  he  feifed  into  the  hands  of  the  king,  and  wafted 
if  they  could  not  have  better  grace,  and  tlieir  trees  grubbed 
up,  and  their  bodies  to  prifon.  Br.  Confpiracy,  pi.  28.  cites  27 
-Aff.  59.  ^  ^  *C427  J 

3.  An  abbot,  and  A.  his  monk,    bring  a  writ  of  confpiracy  One  may  be 
againfl  B.  C.  and  D.  and  the  xvrit  fays,  that  B.  falfely  and  ma-  '^'^  °^  * 
licioujly   conj^iravit  cum  C.  and  D.   ^  confpiratione  prs-antea  attb!7»hof 
habita  procured  the  faid  A.  to  be  appealed  of  a  robbery,  for  which  '*»*»fff,and 
the  faid  A.  was  taken  and  committed  to  *  Newgate,  and  indited,  ?*"  ^P^^ 
and  thereof  acquitted.     B.  pleads  not  guilty,  and  h  found  guilty,  lahlutj^l, 
and  judgment  is  given  that  th^  abbot  (hall  recover  damages,   al-  '"'"'•  H  Ef 
tliough  none  of  the  other  defendants  were  afterwards  attainted  of  this  ^*  p*'  ''^' 
confpiracy,  nor  any  procefs,  after  judgment  had  againfl:  C.  or  D.  But  a^bl^* 
judgment  was  affirmed  in  B.  R.  The  reafon  is,  the  procurement  /«"?/*  '^* 
wad  only  laid  in  B.  and  after  iffuc  and  judgment  B.  was  fevered  ^f  i  "  ^ 
from  the  others,  viz.  C.  and  D.  and  tiie  fuit  was  determined  as  scaf>Uu!^^ 
to  B.     The  abbot  hzd  Judgment  only  to  recover  his  damages  andcoRs,  *7  Aif.  59. 
tfWthe  defendant  in  this  cafe  had  not  the  villainous  judgment ;  onl5?a** 
that  is  never  to  be  a  witnefs,  never  to  approach  the  king's  palace,  mentof con« 
to  be  imprifoned  for  life,  his  houfes  to  be  pulled  down,  his  wife  ^^^^1  >«  la 
and  children  being firft  caft  out  of  them,  his  trees  cut  down,  his  2"^"'.*^**" 
meadows  plowed  up,  and  his  lands,  goods,  chattels,  and  writings  Judgmot^ 
feifed  into  the   king's  hands.    Jenk.  31.  pi,  62.  cites  27  AfT.  "°* 
43  E.  3.  4  H.  s.   Stam.  115.  nMD)^ 

the  new 

■otcs  there  (t).  f  *  loft.  384.  S.  P.  3  Inft.  143.  cap.  66.   S.P.. ibid. 

a»».  cap.  lox.  S.  P.  Bot  by  Shard,  Juch  vWainous  judgnunt  u  cn/y  ghven  when  the  fuit  is  by  tht 
AiBgf  but  at  the  fuit  of  the  party  it  i«  not  fo,  but  it  only  that  he  fliall  recover  damages.  Mrch.  24. 
£•  3.  34.  b.  pi.  34*    the  Abbot  of  Hidev.  Mofcheiden  Si  al*.  Hawk.  PI.  C.  193.  cap.*72T 

S»  P.  fays,  that  a  vlUainoot  judgment  is  given  by  the  common  law,  and  mt  by  any  ftatu'te  and  it 
faid  generally,  in  fome  books,  to  be  the  proper  judgment  upon  every  convidiloa  of  confpiracy  at  the  fuit 
of  the  king,  without  any  reftri^ios^  to  fuch  as  eadangered  the  life  of  the  party ;  but  he  does  not  find 
ifais  point  any  where  fettled. 

4*  In  confpiracy  upon  an  Indiament  of  trejpafs  the  defend-  S.  P.  Br. 
ant  faid  that  thev  were  impannelled  before  jufiices  of  the  peace  in  N.  Confpiracy, 
and  that  which  they  did  was  upon  their  oath  ;  judgment  fi  aftio,  and  3  aiT."  iT* 
the  plaintiff  replied  that  no  fuch  record,  and  writ  awarded  to  the 
jufiices  of  peace  to  certify  it,  and  at  the  day  the  parties  appeared, 
and  the  juRices  did  not  return  the  writ,  and  they  had  day  over, 
and  then  the  defendant  made  default,  and  the  plaintiff  had  writ 
of  inquiry  of  damages  which  returned  40 1.  and  there  it  was 
agreed,  that  confpiracy  lies  well  upon  indi£lment  of  trefpafs  as  offe^ 
lony  i  and  becaufc  the  damages  were  too  high,  the  plaintiff  re- 
I  a  leafed 


4if  Con{^lrae^* 

•  •  •  »  • 

ktiletl  20 1*  and  had  judgment  of  the  reft ;  for  the  court  fai<i, 
if  he  would  not  releafc  part,  they  would  abridge.  Br.  ConfpU 
hicy,  pi.  II.  cites  7  H.  4.  31. 

For  more  of  Gonfpiracy  in  general,  fee  Zttioni  Olt  t^t  Cdfei 

'  (P.c)((^c)(R.  c),  3nWmttcnt(E),  3[nfonnatfon,  and 

other  proper  titles. 


^  Decenna« 

Jacit  is  tbt 
Jametntb  s 
ttmftMtf 

littlt  m  the 
cxecttiioa  o^ 
that  office^ 
coDceming 
Jueping  the 
peace,  yet 
Kale  (aid,  he 
was  not  the 


€fmfiMu 


(A)     His  Antiquity.     And  how  cotifiderei 

•  P  W\  H  E  confiable  is  the  keeper  of  the  peace ^  that  is  to  fay,  ttA 
J_     hlgh-^onflahle  for  the  hundredy  and  the  pettyamftabU  in  tktt 
faineofficCT.  to^n.  Kitch.  of  Court8>  97.  cites  12  U.  7.  foL  38. 

Vent.  170.  " 

per  Cur.  Mich.  23  Car.  s«  B.  R.  in  cafe  of  Waldron  ▼.  Rnfcafrit.-^In  ibtne  places  they  have  titb)<rg« 
men  f  and  no  con^Uea.  Per  HakCh.  J.  and  Lambardy  14.  being  cited,  that  the  coiiilabk  and  tidw 
ingnuui  are  all  one,  Hale  faid  that  fo  it  is  in  fome  places  j  that  praepofitus  is  the  proper  word  for  a  con- 
flabie,  and  deccnnarius  for  a  tichingman.  Mod.  78.  pi.  38.  Mich.  X2  Car.  2.  fi.  R.  in  S.  C. 
Kigh'CmfttkU  was  an  oflker  at  common  law  before  the  itatute  of  Winton  as  wdl  as  a  pedt-conftable,  and 
they  are  o^lcers  to  the  jnfticet  of  peace  $  per  Cor.  i  Saik.  r  75.  in  the  cal'e  of  the  Qoeca  ▼#  Wyatt.*^ 
a  Ld.  RayiB*  1x92,  1193*  Trin.  4  Ann.  in  cafe  of  the  Queen  ▼.  Wyatt,  PowellJ.  fays,  that  my 
Ld.  Coke,  4  Inft.  267.  fayt,  that  a  confiable  of  a  hundred  was  not  an  officer  at  common  law,  but 
created  by  the  ftatote  of  Winchefler ;  but  PoweU  J.  held,  that  he  was  an  officer  at  common  l«w,  and 
the  ftatote  of  Wlncbefter  only  enlai^d  his  authority  in  fome  particulars  j  and  fo  it  wtt  held  by  my 
Ld.  Ch.  J.  Hale,  in  the  cafe  of  the  King  v.  King,  and  the  cafe  of  thk  King  v.  Sa«ioxs, 
HiU*  16  &  17  Jac.  cited  for  it;  and  the  new  authority  which  was  given  them  by  the  ftatute  of  Wir>- 
chefter  waa  what  occafioned  the  miftake ;  and  fo  they  are  officers  of  the  peace,  and  officets  to  the 
jttfticea  of  peace^  where  in  paniciihrr  officer  it  named. 

t  C  428  ] 

2.  ^t  comnwn  lawj  before  the  making  of  the  ftatates,  by  utrliicii 
jttftices  of  the  peace  were  ordained  to  keep  the  peace,  the  Cb.  y. 
^England  nvas  appointed  by  the  king,  and  he  had  authority,  and 
was  ordained  to  determine  matters  touching  the  crown,  aiui  fir 
confervation  of  the  peace  throughout  the  realm^  and  he  thereby  is 
the  Ch.  J.  of  peace.    Aljo  by  the  common  law,  before  there  was 
any  juftice  of  the  peace,  confiables  of  every  town  were  keepiersof 
the  peace  within  their  towns.     Kitch.  of  Courts,  96. 
8.C.  Cited        3.  An  high-conftaMe  is  not  fuch  an  officer  or  conferrSktor  of  the 
T^  ^**^^*  peace  whereof  the  common  law  takes  any  notiee ;   for  he  is  not 
Raym.Rep.  mentioned  in  any  book;  per  Anderfon.    Cro«  £.  375.  pU  25.- 
119s*  ^^    Hill.  37  Eliz.  in  cafe  of  Sharrock  v.  Hannamer. 

fays,  that 

this  point  has  bcM  coAtradidcd  in  my  Ld.  Hale^s  time,  Mich.  15  Car.  2.  and  fayy,  that  It  has  been 
held,  tliat  a  high-conftable  was  as  officer  at  common  hnr^  and  had  po^Mr  to  do  all  things  which  a  pcSty- 
conftable  can  do.'  ■  3  Keb.  231.  in  pi.  47.  Mich.  25  Car.  S,P.  by  Hale  Ch.  J.^.^2  Hawk« 
PLC.  33.  cap.  S.  f.6.  S^P. 

13  4.  High' 


4*  High'<§nJ{aUes  were  not  ab  origine,  but  came  in  vnfhjujlicei  sK«i>.  »3i 
ff  the  peace:  per  Twifden  J.     Mod*  13.  pi.  26-  Mich*  21  Car.  2.  Pj^'.^^^- 

B.  R.  Car.  a. 

.      ,  B.  R   in  the 

cafe  of  THS  Kiwo  v.  KtKCi  Hale  Ch.  J.  faidj  that  contrary  to  4  Inft.  It  hath  been  held,  that  a 
h^h-conftablc  was  an  officer  at  common  law. 

5.  As  to  the  antiquity  of  the  office  of  a  conftable,  it  leems  to  be 
the  better  opinion,  that  both  conftables  of  hundreds,  which  arc 
commonly  called  higty^conJlahleSi  and  alfo  conftables  of  tithings, 
which  are  at  this  day  commonly  called  pttit-conjiahlcsy  or  tithing* 
men^  and  nvere  anciently  called  chief  pledges,  were  by  the  common 
iaWf  and  notfirjl  ordained  by  the  Jlatute  of  Winchejler^  cap.  6.  as  it 
is  Jiolden  by  fome  that  they  were ;  for  that  ftatute  does  not  fay 
there  (hall  be  fuch  officers  conftituted,  but  clearly  feems  to  fup- 
pofe  that  there  were  fuch  before  the  making  of  it  2  Hawk* 
PL  C  61.  cap«  10;  f.  33. 


(B)     By  whom  made,  and  removed. 

\%  1^  O  T  E,  that  ^Jheriffy  conJlabUy  and  headborough,  were  COfl- 
■^^   fervatots  of  the  peace  at  common  law,  and  yet  arc  con- 
fervatots  of  the  peace*     Br.  Peace,  pi.  13.  cites  12  H.  7*  ly* 
per  Fineux  Ch.  J. 

2.  A  writ  of  reftitution  does  not  lie  to  reftore  a  conftable,  but    [  429  J 
an  order  by  the  rule  of  court  was  made  for  the  reftoring,  plac-  But  the  lord 
ing,  and  fettling  him  in  his  place  again,  he  being  chofe  by  the  ^^"^f^^^" 
vill,  and  approved  by  the  lord,  and  fworn ;   in  which  cafe  the  choice  of 

juJHces  of  peace  had  no  power ;  per  Williams  J.  'to  which  the  him  may 
whole  court  agreed.  Bulft.  174.  Trin.  9  Jac.  the  Conftable  of  *5ft°auife 
Stepney's  cafe.  remove  him; 

per  tut.  Cttr* 
agreed.  Ibid— —a  Hawk.  PI.  C.  6^  cap.  ro.  f.  %%•  fayt,  it  Teems  dear,  that  the  flicriff  or  ftewar4 
hix'mg  power  to  place  a  conAable  in  his  office^  have  by  coniequence  a  power  to  remove  him* 

3.  Conftable  ck£led  at  the  leet  was  difcharged  at  the  feffionSf 
becaufe  he  was  a  ntafter  of  artSj  &c.  He  was  not  fworn,  but 
they  elcft  and  fwear  another.  The  Kin^s  Bench  may,  upon  com^* 
plaint,  grant  a  writ  to  difcharge  the  laft,  and  fwear  the  other  | 
for  the  eledion  of  a  conftable  belongs  properly  to  the  leet,  unlefs 
a  reafonable  caufe  be  to  the  contrary.  See  Courts  (I.  a),  pi.  i* 
and  the  notes  there*  And  (U.  a),  pi.  5.  10  Car.  B.  R.  Her-* 
fon's  cafe. 

4.  13  ts*"  14  Car.  2.  cap.  12.  /.  15.  If  conftables ^  ieadboroughf^ 
er  tithingmen  die,  or  go  out  of  a  par'fhy  twojufices  of  peace  may  fwear 
new  onesy  till  the  lord  of  the  manor  hold  a  court-leet,  or  till  the  next 
quarter  fejfions ^  who  (hall  approve  of  themy  or  appoint  others  ;  and  j/" 
any  officers  continue  above  a  year,  tl^  juftices  of  peace,  at  their 
quarter-feffions,  may  difcharge  tbem^  and  put  in  others^  till  the  lord 
^the  manor  hold  a  court., 

Vol.  V.  I  i  J.  Johniba 


4a9  Confiable^ 

5.  JoBnfon  prayed  certiorari  id  retnove  an  order  of/^om  to  ri^ 
fnove  a  gentleman  chofen  conJiahU  in  the  Uet  by  fpleen^  which  the 
court  granted ;  but  whether  the  jufticcs  may  or  not,  they  will 
here  remove  fuch  perfon  being  unfitting,  as  in  Alderman  Abdye** 
CASE.  And  if  the  new  one  b^  not  duly  chofen,  the  old  one  muft 
fervc.  Keb.  439.  pi.  27.  Hill.  14  &.15  Car.  2.  B.  R.  The 
King  V.  Wright. 

6.  The  book  of  Villarum  in  the  Exchequer  fets  out  all  the  vills^ 
tnd  there  cannot  be  a  conftablewick  created  at  this  day ;  per 
Moreton.     Mod.  13.  pi.  36.  Mich.    21  Car.  2.  B.  R.     Anon. 

7.  On  a  motion  to  quafti  an  order  of  the  juftices  for  one  to 
fcrve  as  constable  of  H.  Moreton  J.  faid,  if  a  Utt  negleSf  to 
thoofe  a  conjiable^  upon  complaint  to  \!sMt  jujltces  of  peace ^  xiic^Jball 
h  the  Jlatute  appoint  a  conftable.  And  Twifden  J.  faid,  that  in 
this  cafe  there  are  affidavits  that  there  never  was  any  conjlabte  there  s 
jind  he  cannot  tell  whether  or  no  the  jufticcs  of  peace  can 
ere£i  a  conftablewick  where  never  any  was  before ;  if  he  will  not 
be  fworn,  let  them  indifl  him  for  not  executing  the  office,  and 
let  him  traverfe  that  there  never  was  any  fuch  office  there.   Kcel- 

-    irig  i)id  him  go  and  be  fworn,  or  if  the  juftices  of  peace  conunit 

Sou,  bring  yoiir  a£bion  of  falfe  imprifonment.     Mod,  13.  pi.  36- 
lich.  21  Car.  2.  B.R.     Anon. 

8.  If  there  be  a  court-leet  that  has  the  choice  of  a  petty^onfaibU^ 
the  juftices  of  peace  cannot  choofe  there ;  and  if  it  be  in  the 
hundred,  Twifden  j.  faid,  he  doubted  whether  the  juftices  of 
peace  can  make  jnore  con/iables  than  were  before^     Mod.  13.    m 

.    '  pi.  36.  Mich.  21  Car.  2.  B.  R.    Anon. 

[  430  3  9.  Information  againft  K.  for  reftfmg  to  tale  the  oath  of  a  con- 
fo^LaoIT'  fts^We  of  the  hundred  being  chofen  in  the  leet.  The  defendant 
wasbrooght  pleads  that  W.  is  an  ancient  borough,  and  that  they  have  a  leet 
wnftKing  fjj^^g^  and  ufed  to  choofe  their  own  officers^  &c.  within  the  boroughs 
5e  office  of  Thequeftion  was,  whether  the  living  within  die  jurifdiaion  of  an 
conftable  of  inferior  leet  fhould  exempt  a  man  from  being  chofe  high  conflable  in 
Korton-fcr-  ,^  /^^  ^  ^^^  hundred?  Hale  Ch.  J.  faid,  the  cafe  will  be  very 
which'Iws''  drffierent  If  ^is  be  really  a  borough,  and  if  it  be  an  upland  town  , 
an  ancient  for  formerly  in  England  every  hundred  ufed  to  .fend  their  jury, 
fcoroughthat  ^j  gygyy  borough  ufcd  to  fend  4  nien  of  their  own,  and  con- 
Cf«.  wTn!  ftableswerc  before  the  ftatute,  but  that  gives  them  view  of* 
caunton,and  armour ;  and  he  faid  that  the  fuperior  leet  fliall  not  meddle  in 
5Lf  hf/"^'  the  inferior  of  inatters  inquirable  tlicre,  unlefs  it  be  in  cafe  of 
^ubin^Hnl  omiffion  5  but  he  faid,  a  conftaUe  of  an  hundred  wa3  an  arti- 
njlant  iA  the  cle  that  the  inferior  court  could  not  meddle  in,  becaufc  it  is  an 
^fb'Xibt  ^^c«  ^^  extends  beyond  their  jurifdiftion  j  and  fo  judgment  was 
m»t  f*do  tbe  againft-  the  defendant  nifi.  Freem.  Rep.  348,  349'  P^  433* 
tmcffcon.   Mich.  1675.    Kecne'scafc. 

hMPdredf  bttt  judgment  wai  gWen  againft  him ;  and  it  wm  faid  tbat  if  there  were  a  fpecial  cuftom  to  be 
difchargpd,  it  might  be  good.  3  Keb.  197.  230, 131.  Trin.  Se  Mich.  15  Car.  a.  B.  R.  The  King 
▼.  King. 

A  f|ietlal  vcrdia  found,  that  within  the  manor  of  the  hundred  <rf  Famham  there  are  fe?eral  othet- 
ffianors  belonging  to  divert  lords,  the  inhabiiantt  whereof  ufcd  to  be  eleded  for  the  faid  hundred ; 
they  find  alfo,  that  there  U  the  manor  of  tbe'tcwn  ef  Fambam  witb'm  thk  mawer  of  tbt  Jaid  buwdnd^ 
in  which  thanti^a  court-lcct,  and  that  the  defendant  is  an  Inbabltant  witbln  tbe  Jay  tvwm  ofFsmbam^ 
6f  non  aVthi'y  and  tbat  no  inbahl'ant  of  tbe  town  of  Famham  ever  Jerved  as  high- conftable /or  tbt  bunm 

dred  of  Farohmu    The  a'^ftwa  «»fin«  «poa  *«  ^pcwal  w«lift  wai,  whether  tbt  dtftndm^  *'fr* 
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4  ptrtkvfcr  hef^  18  exetifei  from  fcrv'wg  as  high-conflabl^  cf  the  hunireif    And  on  debate  the  coui 
held,  chat  be  is  not  excufed.  11  Mod.  aig*  pi.  3«  Pafch.  8  Ann*  B»  R>  The  Queen  v.  Jeanings,    ■  » 
I  Saik.  3S3.  pi.  33*  The  Queen  v.  Jennings,  \%  a  diiTerenC  cafe. 

f  o.  'S»  Wdx  priefented  c^njiahle  hy  thi  homage  of  a  lect  in  EiTeXf  Though  tie. 
Xht  Jleward  refufed  to  /wear  him^  and  nominated  andjkvore  in  his  ^7*Car"L 
place  one  R.     The  jufticcs  of  peace  at  the  quarter y^^a/j/,  upon  an  the  jufticet 
examination  into  this  matter,  ordered  that  S.  Jhouldferve  the  office^  ^^  ?«*<=« 
and  fwear  him  accordingly ;    tills  order  was  removed  by  a  ccrtio-  ^"j^^  °^jj^ 
rari,  and  exception  was  taken  to  it,  that  the  juftices  had  inter-  fiabies,  yet 
.  meddled  in  a  matter  of  which  they  had  no  conufance  \    for  the  ^^^^  ""'** 
appointment  arid  fwearing  of  a  conilable  did  properly  belong  to  p^^  Holt 
the  lord  of  the  leet.     Per  Cur.  the  eleftion  of  a  conftable  pro-  cb.  j.    \% 
perly  belongs  to  the  homage,  and  though  the  juftices  of  the  J?°***  ^* 
peace  have  not  originally  the  making  of  a  conftable,  yet  this  is  a  \^  cafg  of    . 
inatter  of  the  peace  ivitkin  their  general  jurifdiBion^    and  they  have  Fletcher  t» 
power  to  examine  this  matter  at  the  feflions,  and  as  to  the  fwear-  ^^K^^a* 
ing  of  a  conftable,  any  fmgle  juftice  of  the  peace  may  do  it  j  and 
the  order  was  confirmed,     2  Jones,  212.  Trin.  34  Car.  2.  B,  R. 
The  King  v.  Stephens. 

II.*  Seffions  may  chufe  a  conftable,  and  the  order  here  appoint-  If  there  \% 
ing  him  to  take  the  oaths  is  an  ekElion  of  him,  &c.     Per  tot.  Cur.  ''*'"'  *^*** 
he  may  be  a  perfon  not  living  within  any  leet.      And  per  Hoi-  „^SIom 
loway  J;  they  might  have  compelled  him  to  take  the  oaths  by  tbefierif*» 
increafing  his  fine.     Cumb.  20.  Trin.   2  Jac.  B.  R*.    Anoii.  ''"'''•.   "®^ 

o  ''  can  juftices 

of  peace  make  a  condable  who  h  an  officer  at  common  lavf^  and  ttcjf  only  by  fiatutef  only  there  may  have 
been  fuch  an  ul'age  from  the  negle^i  of  thofe  to  whom  it  properly  belonged  j  perhaps  there  may  have 
been  fume  okl  Hacuce  for  it,  wnich  it  loft.  Per  Holt,  iz  Mod.  180.  Hill.  9  W.  3.  The  King  r* 
Hewfon. 

» 

12.  Tht^e^vard  of  the  leet  ufually  certifies  .under  his  hand  what  But  after 
perfon  is  chofe,  which  certificate  is  carried  to  a  juftice  of  peace,  ''jf-^'J!'^'"*"^ 
and  if  the  party  refufe,    the  jufiice  fends  his  warrant  to  com-  ha*  no  au- 
pel  him,  but  fteward  may,  during  the  court,  fwear  the  conftable  thorit).  1% 
as  well  as  a  juftice  of  peace  after.     5  Mod.  128.  Mich.  7  W.  3.  s^c..i!l 
in  cafe  of  Fletcher  v.  Ingram.  Ld.  Rayoi. 

Rep.  70» 
S.C.  ft  S.P. Comb.  351.  S.C.  Sc  S.  P.  per  Hoii  Ch.  J« 

• 

13.  At  common  law  all  conftables  were  chofen  at  the  leet,  jiMod. 
and  where  there  is  no  leet,  at  the  /^r//,  but  *  whether  by  the  ^Jwdf  ?* 

fteward  or  the  homage  has  been  a  great  queftion ;   but  without  sklnn! 

queftion  a  corporation  of  common  right  cannot  chufe  a  conftable  ^  669.  pi.  6* 

by  cufiom  jthcy  may,  but  then  they   muft  prefcribe  for  it.     Per  ^"9^'  f^ 

Holt.     2  Salk.  502.  pL  2.   Mich.    8  W.  3.    B.  R.    The  King  «d  accor'^r 

▼•  Barnard.  .    .  *ng»jr»  fed 

adjcvnatur* 
•— Ld.  Raym.  Rep  70.  S.  C.  &  S.  P.  per  Cur.  Where  there  is  no  leet,  f  he 'muft  \m 

chofe  at  thetourn,  yet  bit  fwer  would  be  r^rained  to  the  particular  hundred.     Per  Holt  Ch.  J.   ll 
Mod.  215,  Pafch.  g  Ann.  B.  R.  in  cafe  of  the  Queen  v.  Jennings. 

•  S.  P.  by  H(dt  Ch.  J.  12  Mod.  88.  Hill.  7  W.  3.  in  cafe  of  Fletcher  t.  In^tiun. 

tC430 

14.  The  village  of  C*  havu^  no  confidble,  the  juftices  by  order  «*  Mod. 
^i  feji^ni  appointed  one  to  fcnrc  there  j  and  per  Holt  Ch.  J.  the  J^''^\* 

Ha  jufticw 


f 

1 

I 


43 1  ConSabte. 

The  Kins  juftices  have  all  along  exercifed  this  power,  and  the  eouit  will 

»'c*Twt*  ^^^^^^  ^^^1  ^*^^  *  fufficient  authority  for  it;   but  the   13  &  14 

Ch,  J.  laid  Car.  2.  cap.  1 2.  gives  them  authority  to  do  it  only  in  particulai^ 

Jiitopmioa  cafes.      I  Salk.  175,  176.   pL  2,  Trin.    11  W.  3.   B.  R.    The 

"Stlul^  Village  of  Chorlc/s  cafe. 

of  peace  couU  not  create  a  conftabk  where  none  vas  befetC)  tlwogh  be  bad  heard  it  Uo4  in  Ld.  Cb«  J. 
Kciling^s  d»e,  that  if  a  town  be  newly  built,  and  they  went  aconftable,  that  the  juftices  of  peace  maj; 
•ad  it  being  in  ihia  qUe  coateiked  whether  there  vraa  a  conilable  bcfoiey  it  was  ordcnd  to  bm 
tried. 

5.  P.  of  the  1^,  High  conftablcs  arc  removcabic  as  well  as  petty  confta- 
Sb^dr^  bles,  and  tYit  juftices  of  peace  at  fcffions  are  the  beft  judges  of  that 
orhighcoo'  matter ',  per  Cur.  i  Salk.  150.  pi.  19.  Pafch.  4  Ann«  B. R.  in 
iUWe,  that    cafe  of  the  Queen  v.  White. 

arechofen  by  ^* 

them,  if  there  be  good  cavfe  of  removal.  Balft.  174.  Trin.  9  Jac.  hi  the  ConftaUe  of  Stepney** 
cafe.  But  if  it  be  in  a  oainor,  Md  the  conftabte  it  cbofen  and  fworn  ii^the  cotut-kec,  the  jofticc* 

have  no  power  or  authority  to  difcharge  him.    Ibid. 

16.  The  mayor  of  A.  fet  up  a  cuftom  that  the  emrt4iet  therw 

ought  to  make  a  lift  every  jear  of  ^  perfons  to  be  frefented  to  the  major^ 

and  that  he  ought  to  cbufe  one  out  of  them  for  conftaUe^  and  that  /£# 

Juryfhould  chufe  the  other  out  of  the  remaining  4  ^  uow  this  year  the 

Jury  had  made  no  lift^  but  the  parifhioners  chofe  the  conftables  them^ 

Jelves.    Upon  the  mayor's  applying  to  the  fefftansy  they  made  an 

order  ifdybharge  of  one  of  the  conftables,  and  that  the  mayot^s  coth- 

JlabUf  whom  he  nominated  in  default  of  the  jurfs  giving  him  a  lift^ 

'  Jhould  be  confirmed.    The  court  now  quaihed  Uiis  order  \  for  they 

faid  the  only  ftatute  that  gives,  the  juftices  power  at  all  in  relation 

to  conftables,  is  the  ftatute  of  13  (5*  14  Car.  2.  cap.  12.  [f.j  15. 

and  that  z€t  only  gives  juftices  power  to  put  in  conftables  in  ddfault 

of  the  court-leet ;   but  does  not  impbwer  them  to  difcharge  con* 

ftables  already  put  in.      Accordingly  the  order  was  quafhed. 

Barnard.  Rep«    in  B.  R«  51.  Pafdi.   i  Geo.  2.    The  Kingv* 

Burden  and  Wakeford. 


(C)    Puniihed  for  refufing  the  Office ;   and  v^ho 

may  be  chofen  Conftable. 

t.  A  Mafter  of  arts  may  be  ele£led  conftable,  and  this  Is  no 
"^^  caufe  to  difcharge  him    See  Court  (I.  a),  pi.  i.    Herfon's 

cafe. 
Thli  It  t5        2.  An  attorney  (hall  have  a  writ  of  privilege  for  all  offices  that 
^  raSwi'of  ^^q^*^«  ^^  pcrfonal  attendance,  as  conftablc,   &c%     Agreed  per 
Seir  attend,  tot.  Cur.    Mar.  30.  pi.  65.  Trin«  15  Car.    Anon. 

ificeintiie 

pobHc  coiirti.    lA6i*  22.  in  pi.  59.  a  Hawk.  PI.  C.  63.  cap.  to.    f.  39.   S.  P.   and  ftys, 

that  they  ihall  have  this  privilege  even  when  they  are  tbafeu  by  m  partkwUr  tmftim^  in  rtjfta  ^  tbnr 

s/htu  9r  9therwi/e\  for  that  no  fuch  cuftom  fliall  beinteaded  atiote  ancient  than  theul^get  or  thoA 

coiurtt,  and  therefore  (hall  give  i^y  to  them ;  and  that  upon  the  lilce  reafoni  he  finds  it  talcen  ibr  gtanN 

•d  thfltfru^^^  harriftert  at  law  barf  the  iame  priTikge^  hot  hi  kaowa  not  of  any  reCs^doo  to  this 

ywpeia* 

3-  tt 
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3.  If  a  man  be  chofen  a  headborough  at  a  Icct,  he  may  be  w»-  N-B.  Tht 
^IBed  for  mt  taking  bis  oatb^  but  then  he  ought  to  be  warned  to  I^*?!^]^ 

go  be^e  a  jiifiice  of  peace  to  take  his  oath^  &c«     And  upon  a  mo-  bccaofeit 
tion  a  writ  was  granted,  direfied  to  one  Prig,  who  was  chpfen  ^^  ^^  »P: 
an  headborough,  commanding  him  to  go  before  fome  juftice  to  5m!i  chofca. 
take  his  oath,  &c.     Allen,  78,  79.  Trin^  24  Car*  B.  R.    Prig's  ibi4. 
cafe. 

4.  Cuftom  that  every  watchman  of  the  Ctiflom'Jxnife  (hould  be  Kcb.  933r 
free  from  ferving  was  difallowed  \  becaufe  there  being  fereral  h^*|^  ^^ 
watchmen  in  that  pariih  there  might  be  a  failure  of  perfons  to  ftcwcbac 
perform  the  office,  and  fo  a  judgment  was  affirmed,     5id.  %^7.^  wttchawui 
pi.  28.  Trin.  17  Can  2.  B.  R.   The  King  v.  Clark,  d^*dtar. 

nor  aver  that  there  are  fufficicnt  befides  to  ferve,  and  therefore  judgment  fqjt  die  king.  ■  ■  %  Heivk* 
PI*  C*  63.  cap.  10.  f.  41.  fays,  it  feems  that  even  a  cuftom  cannot  exempt  6tting  peribns  from  ftr?- 
iog  the  oiicc  of  a  coaftaUe  where  there  are  not  fufficicnt  be6dct  then  to  execute  it ;  but  layi,  that 
this  point  feemt  not  to  be  fectted,  as  appears  by  the  various  opioions  Ia  the  books  f  oa^QiBg  tkii  nut* 
too  which  are  rery  differently  reported. 

5.  A  cuflom  in  a  vill  is  good,  where  there  are  fereral  hdufes, 
that  every  onejball  be  conflable  in  turn  ;  for  though  it  ihall  happen 
to  the  turn  of  a  widow,  ihe  may  hire  one  to  ferve,  and  then  he 
who  fo  ferves  is  fwom,  and  he  is  the  conftable  and  not  a  deputy  ^ 
agreed,     i  Syd.  355.  Hill.  19  &  20  Car.  2.  in  Vane's  cafe. 

6.  A  fraBifing  phyfician  in  London  was  chofen  conftable  in  a  1  lUb.  5yt« 
parifli,  and  on  a  motion  for  a  Mrrit  of  privilege  it  was  denied,  E^'i^t^ 
and  a  difference  made  between  an  attorney  or  barriffer  at  law  and  ^^  ^^^^ 
a  phyfician ;   that  the  privilege  of  the  former  is,  becaufe  of  their  cd  to  ftew 
attendance  in  public  courts  and  not  on  account  of  any  private  J*"^''^ 
bufinefs  in  their  chambers  \   but  a  phyfician  is  a  private  calling,  a^t  be  cx- 
and  therefore  they  would  not  introduce  new  precedents.  Mod.  22*  cmpted,  bat 
pi.  59.  Mich.   21  Car.  2.  B.  R.    Dr.  Pordage's  cafe.  jthly^^tt*' 

—Sid.  431.  pi.  19.  the  King  V.  Pordich,  S.  C.  it  was  ruled,  that  be  fliould  be  difcharged  of  th« 

oiiice»  nifi,  &-c. a  Hawk.  V\.  C.  63.  cap.  10.  f.  41.  fays  he  has  no  remedy  for  his  dilchiUge  j 

for  there  are  no  precedents  of  this  kind,  and  his  calling  is  private  ;  but  fays  he  thinks,  that  if  there  art 
Infficleot  perfons  befidea  in  the  phcc  to  execute  the  office^  and  no  fpecial  cuftom  concenliag  it,  he  aif 
perhaps  be  relieved  in  B.  R. 

7.  The  privilege  of  exemption  from  being  fwom  conftable 
extends  to  a  parliament  man*s  fervant :  agreed  and  admitted 
by  Twifden  J.  but  he  faid  he  did  not  think  it  extended  to  his 
tenant.     Mod.  13.  pi.  36.  Mich.  21  Car.  2.  B.  R.  Anon. 

8.  A.  was  a£lually  conjtable  of  the  hundred  of  B.  and  lived  at  ^  |o.  46. 
W.  within  the  hundred  of  B.  in  EJfex,  and  being  chofen.coUeilorfor  ?""*'  ^^ 
the  poor  in  Comhill  in  London  where  he  (irft  lived,  a  writ  of  privi-  ^^  ^jf. 
lege  was  moved  for  and  granted.     3  Keb.  627.  pL  i6.  Pafch.  28  charged  tiU 
Car.  a.  B.  R.   The  King  v.  Rice.  ^'^  <* 

ihottid  expire* 

9.  A  tenant  in  ancient  demefne  is  liable  to  the  office  of  conftable ;  ^^^^*  75* 
lield  per  Cur.    Vent.  344.  Mich.  3 1  Car.  2.  B.  R.   Anon.  Tril^'^i 

Car.  1.  B.  R.  the  King  v.  Bettefworth,  feems  to  be  S.  C.  and  judgmcat  pro  icgi* 

10.  Replevin ;  the  defendant  juftified  as  bailiff,  &c.  in  a  court-  ^^V^^ 
J^ety  bv  a  cuftom  there  to  chufe  a  conjtable  and  impofe  a  penalty  of  40  s.  jj^g^.!. 

113  upon 
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Skinn.635.  upon  him  if  he  refufed.    The  jury  ilecled  the  plaintiff  uniir  the 
jaJ-td  penalty y    l*f  inde  noiltiam  hahuity  but  did  not  execute   the  office,^ 

5-Mod.  127.  which  being  prefented  at  the  next  court,  &c.  the  defendant  dif- 
S.  c.  ad-  trained.  Pet  Iloh,  fines  and  amerciaments  being  by  common 
jj^f^*'~  right  may  be  levied  by  diftrcfs,  but  this  is  a  cujlhnary  penalty  con-^ 
K«p.  69.  -  irary  to  common  right ;  for  it  is  taxed  *  before  refufal,  aud  fo  not  to 
f'^l/^*  be  diftrainedfor,  without  alleging  acuftom  for  fo  doing,  and  t^e 
'"  *  *  notitiam  habuit  is  too  general ;  for  it  ought  to  have  betnjbev>n  tl^at 
he  luas  fummoned  within  a  convenient  time  to  take  the  oath  before  a 

J'uilice  of  peace  as  ufually  donej  and,  per  Rookby,  the  defendant 
las  failed  in  not  alleging  a  cuftom  for  the  diftrcfs ;  judicium  pro 
quer.  12  Mod.  87.  Hill.  7  W.  3.  Fletcher  v.  Ingram.. 
^ppofeof  1 1.  Steward  of  a  leet  may  impofe  Tijine  upon  a  perfon  eleftcd 
S^Mhe  ^7  ^^^  homage  and  refuftng  to  be  fw^orn,-  if  he  be  prefent  in 
(trward  court ;  but  if  not  prefent  the  fteward  cannot  fine  him,  but  be 
ov^btto  niay  be  amerced^  which  muft  be  prefented  at  the  next  court 
ccnftab^c  ^"^  afFeered,  and  after  the  court  a  juftice  of  peace  may  give  him 
•nd  by  cuf-  the  Oath.  But  the  party  ought  to  htfummoned^  and  time  and  place 
torn  the  ho  appointed  under  a  penalty  when  and  where  he  Ihall  come,  and 
Tkefcrjn  bcforc  whom,  to  take  the  oath^  and  it  is  not  enough  to  fay  «<?/«- 
thui  titled  tiam  habuit  generally,  per  Cur.  5  Mod.  130.  Mich,  7  W.  3- 
hy  the  bo.     Fletcher  v.  Ineram. 

ma^t  by  cuf'  ^    ■ 

tvnh  Vfkef€  of  common  right  bis  eJtffion  belonged  t»  tbejietvardf  refi/fes  it  court,  yet  the  fteward  way  im-' 

pofe  a  Aoe  upon  him  ifprdent;  per  Hnk  Ch.  J.     12  Mod.  Ss.  S.  C.  Comb.  ^50.  S.C.  ad^ 

judged.  '■  ■       Skina.   635,    S.C.    adjudged.  ■  Ld.  Raym.  Rep.  6q.    S.C.   adjudged. — 

a-flawk.  Pi.  C.  64..  cap.  20. f  •  46.  S.  F.    and  fays,  that  it  alfo  feems  that  in  either  caie  he  xnay  bft 
indj^td,  •either  is  the  feiTiont  of  the  peace>  or  befoie  jufticea  of  oyer  and  termmer. 

la.  The  lord  or  Jleward  of  a  leet  may  refi/fe  a  con/fable  for  good 
caufe,  and  thtjujlices  oi  Y^C2iC^  have  done  the  fame ;  Ar^.  Ld.  Raym. 
Rep.  138.  Hill.  8  &9W.  3. 

.13.  An  order  for  making  a  conftable  was  qua(hed  abfcntc 
Holt,  for  that  it  did  not  appear  by  the  order  that  he  was  an 
^habitant  of,  the  liberty  though  of  (he  parj/h.  12  Mod.  256.  Mich. 
10  W.  3.   Anon. 

14.  The  late  conftable  is  mt  difcharged  till  the  new  isfwomy  bc- 
caufe  the  parifti  cannot  be  without  an  officer.  12  Mod.  156. 
Michi.   10  W.  3.   Anon. 

15.  No  man  that  keeps  a  publick  houfe  ought  to  be  a  conftable  5 
per  Hdt  Ch.  J.     6  Mod.  42.  Mich.  2  Annae  B.  R.  Anon. 

mPawk.Pl.  '  16.  The  furgeons  of  London  are  exempt  from  bearing  the  office 
o.  64.  cap.  Qf  conftable  by  ftat.  5  H.  6.  cap.  6.  and  the  aft  Hkewife  extends 
fayiitfcems  ^^  barberfurgeons  approved  and  admitted  according  to  the  ftatutc 
that  by  the  of  3  H.  8.  Cap.  1 1,  fo  that  they  exceed  not  the  number  of  tweh^ 
equity  of      perfons. 

and  the  ancient  cuftom  of  the  realm,  all  furgeons  have  been  allowed  the  like  privilege.— A  fui^geon 
wa^  iodi^rd  fui  rrfufing  to  linve  the  office  of  ^onftAble,  whereupon  a'noU  prokqut  via  moved  for>  toQ 
granted  nifi ;  and  the  leporter  fays,  that  no  cj^ufe  wa$  fliewn,  a$  ever  he  beards  ^omyos^s  K^*  3fV 
|)|.  f6i.  Mich,  5Geo.'t.  B.  K.  the  King  v.  Pond.  ' 

Thefeflioni  ,-7,  Where  a  conftable  is  chftn  at  a  leef  and  refufes  to  aPf 
f^Tun'xt^  whether  he  is  indiSabh atfejjlqm^  or  am^rciablc  onjy  at  the  kctj t 
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fevcral  cafes  were  cited  againft  the  power  of  the  feflionsy  and  time  ^^^^  ^«« 
was  given  to  the  counfcl  of  the  other  fide  to  aufwer  thq.  objeftipus.  |^  SJiat?-  • 
Gibb.  192.  Hill.  4  Geo.  2.  B.  R.  The  Sang  v.  Lone.  qoo4  c^ria' 

cQDoeiSt. 
12  Mod.  180.  Hill.  9  W.  3.  The  King  v.  iicvionj 

■ 

(D)     Favoured  or  puniflied. 

I.  O   "Was  indi£ted  for  that  a  hirglary  was  committed  in  tie  night 
'  ^^'   by  perfons  unknown^  and  J.  S.  govt  notice  to  him  being 

conftable^  and  required  him  to  make  hue  and  cry^  and  he  refufed, 
but  becaufe  he  did  not  Jbew  the  place  of  notice  the  party  was 
difcharged.  Cro.  E.  654.  pL  16.  Hill.  41  £Iiz.  B.  R.  Crow« 
thcr's  cafe. 

2.  Another  exception  was  taken  to  the  matter  of  the  indict-   [  434  ] 
ment,  becaufe  it  has  been  adjudged,  that  an  hundred  (ball  nor  be 
charged  with  a  robbery  committed  in  the  nighty  for  they  be  not  bound 

to  give  attendance ;  no  more  ought  a  conftable  to  do  it  in  the 
night.  But  all  the  court  held  the  indictment  to  be  good  notwith- 
ftanding  ;  for  it  is  not  like  to  the  cafe  of  an  hundred ;  becaufe  it 
is  the  conftable*!  duty^  upon  notice  given  unto  him,  prefently  to  purfue. 
Cro.  E.  16,  17.  pi.  16.   Hill.  41  Eliz.    Crouther's  cafe. 

3.  Several  conftables  were  indifted  for  refuftng  to  execute  th$ 
v^arrant  ofajujiice  of  peace  dire^ed  to  them  to  apprehend  one  for  a  con» 
temptf  and  the  indi£tment  was  allowed.  2  Roll.  Rep.  78.  Hill* 
i6Jac.  B.  R.    Coleman's  cafe. 

4.  A  conftable  is  not  fuab/e  out  of  the  county  for  what  he  does  in 
execution  of  his  office.  Held  per  Cur.  Sty.  393.  Mich.  x653« 
B.  R.  Anon. 

5.  The  defendant  being  a  conftable,  was  intEBedfor  that  he  con» 
temptuoujly  and  voluntarily  negleBed  to  execute  diverfa  pracepta  et 
'marranta  directed  to  him  by  juftices  of  peace  under  their  hands  and 
feals;  but  it  was  quaftied,  becaufe  it  did  not  fet  forth  the  nature 
and  t^nor  of  the  warrants^  for  unlefs  the  defendant  can  know 
what  particularly  he  is  charged  with,  he  cannot  tell  how  to  make 
his  defence.  Vent.  305.  Hill.  28  and  29  Car.  2.  B.  R.  Bur- 
rough's  cafe. 

6.  In  an  habeai  corpus  and  certiorari  for  the  body  ^f  J.  S.  who 
had  been  imprifoned  for  not  paying  of  a  fine  of  20 1.  fet  at  the 
quarter  feffions,  the  return  was,  that  he,  being  conftable  and  de- 
manded by  the  Court  to  prefent  an  highway^  which  was  fworn  be- 
fore him  by  two  witneffesto  be  out  of  repair ^  faid  in  contempt  of 
the  Court,  that  he  would  not  prefent  it ;  for  which,  and  certain  other 
contemptuous  words,  a  fine  was  fet  on  him.  The  Court  were  of 
opinion,  that  the  fine  was  not  well  fet ;  for  conftables  arc  to  pre- 

,  fcnt  upon  their  own  knowledge,  and  the  two  witneflcs  fhould  have 
been  carried  to  the  grand  jury;  for  the  conftable  was  not  obliged 
to  prefent  upon  tlieir  teftimony.  Vent.  336.  Pafch.  31  Car.  2. 
B.  R.  Anon. 

7.  Moved  to  quafh  an  indi Ament  againft  diverfe  inbabitans  m  Der-  %  Salk.  €o9* 
kjj  for  rrfiiftng  to  meet  and  make  a  rate  upon  the  feveral parMes  in  Pj:  »•  *« 

I  i  4  Derby  *^"«»  *- 
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▼.  Barlow,  Derby  to  pay  the  eonjlohlis  tax  g  firft,  bccaufe  they  arctijjt  eom^ 

•  ftatu^^ir  pcllable,  but  the  ftatute  only  fays  that  they  may,  fo  they  have  their 

tt-cts  rhe  do.  elef^ion,  and  no  coertion  (hall  be,  fed  non  allocatur  $  for  may  in  the 

f"*  V**i"5  cafe  of  a  publick  officer  is  tantamount  to  Jbai/,  and  if  he  docs  not 

o7ju^ice  or  ^^  ^^'   ^^  ^^^  ^  puniflied  upon  an  information,  and  though 

the  public  he  may  be  commanded  by  a  writ,  this  is  but  in  aggravation  of 

good,  th«  jjjs  contempt;  but  the  court  refufed  to  quafh  it.     Skin.  370.  pL 

U^thccT^  17.  Mich.  5  W.  and  M.  in  B.  R.    The  King  v.  the  Inhabitants 

with  the  of  Derby. 

word  (flull), 

per  C^t,  Carth*  293.  S.  C.  accordingly. 

8.  If  ^juflice  of  the  peace  adjudge  that  to  be  an  offence  which  u  n» 
offence^  the  mferior  officer  (hall  anfwer ;  as  if  one  be  adjudged  the 
putative  father  of  a  baftard,  where  after  it  appears  to  be  oom  ii^ 
matrimony,  this  is  void,  &  coram  non  judice,  &c.  Per  Holt 
Ch.  J.  Skin.  445.  Trin.  6  W.  and  M.  in  B.  R.  in  cafe  of  Crump 
V.  Holford. 

9.  A  leet  may  fet  a  fine  on  a  conftable,  but  the  feffions  can- 
not. 5  Mod.  96.  Trin.  7  W.  3.  in  a  nota  at  the  end  of  the  cafe 
of  the  King  v.  Harpur. 

1  o.  Falfe  imprjfonment  againft  a  conftable ^Jr  executing  a  xuarrani 

cfStr  James  ButUr^  after  he  vfas  out  of  the  commiffion  oT  the  peace* 

Fer  Holt,  conftable  at  his  peril  is  to  take  notice  that  his  warrant  is 

by  one  in  commiffion;  but  all  the  favour  we  can  do  is,  (ince  it  was 

a  warrant  executed  a  day  or  two  after  Sir  James  was  out  of  com- 

C  435  ]    miiTion,  that  if  he  has  behaved  him/elf  honejily  and  civilly^  to  be 

mild  to  him  I  and  he  faid,  the  conftable  ought  to  (hew  the  juftice 

of  peace*s  commiffion,  though  heretofore  it  were  held  common 

reputation  would  be  enough ;  and  here  the  conftable  coming  out  of 

his  oiun  parijh  to  execute  the  warrant,  betrays  his  officioufnels*     I  a 

Mod.  347.  Mich.   II  W.  3.     Normand  v.  Mills. 

1 1  Mod.  53.       II-  A  conftable  was  indifted,  for  that  one  Naih  was  convifted 

p'-  y>*         cX deer  Jfealingy  upon  the  ftatute  3  and  4  Will.  3.  cap.  lo.  and  that 

Ann^B?R.  ^^  defendant  being  a  conftable,  the  jufiice  direEted  his  warrant  to 

the  S.  C.      him  to  levy  the  penalty^  which  he  did,  but  had  not  returned  the  war" 

exception       ranty  or  made  any  certificate  thereof y  he  was  found  guilty  \  and  it  be- 

that  rfiere      *"g  removcd  by  certiorari,  it  was  refolved  that  though  the  confta- 

ought  to       ble  is  not  named  in  the  ftatute,  yet  the  juftices  may  command  him 

have  b^n  a    ^q  execute  the  warrant,  becaufe,  as  at  common  law  a  conftable 

^^ct'vobm    ^^^  fubordinate  officer  to  the  confervators  of  the  peace,  fo  he  is 

0nd  where     now  a  proper  officer  to  the  juftices  j  and  that  where  an  officer  neg» 

^A^d^b^vt    '^^*  *  ^"^y  incumbent  upon  him,  either  by  the  common  law,  or 

\!tlrnedhh    ftatute,  he  is  indiftable,  and  furthejr  that  the  conftable  need  not 

warrart  to    rctum  the  Warrant  itfelfi  becaufe  it  may  be  neceffiiry  for  him  to 

fo*te1«  not  '^^^P  *^  ^^  ^^*  ^^"  defences  but  he  mufi  either  return  tha  or  certify 

bound  to  what  he  has  done  upon  itj    for  otlierwife  the  profecutor  can- 

travel  oter  not  attain  the  end  of  his  profecution,  and  the  defendant  can- 

K"l?  ^^^  ^^  difcharged.     I  Salk.  380.  pi.  28.   2  Ann,  B.R.    The 

ButjudjI  Queen  V.  Wyatt. 

ment  was 

g'lTen  againik  the  difwdnatj  dUTeatieDte  HoU  Cii.  Jt  not  but  that  he  laid  it  «m  an  ofitaice }  b«t  he  iaiA 

that 


4lwt  In  aV  precefs  tliciie  ought  to  be  «  place  aod  time  for  the  retum.^—1  Ld.  Rtym.  Hep.  xi99«  S.C* 
adjudged  f^r  the  queen  by  3  j unices.—— If  an  officer  be  negligent  in  doing  of  his  office,  it  is  an  of- 
fence at  common  law,  and  upon  the  4th  and  5th  W.  and  M.  cap.  10.  an  high  conftable  was  indided 
lor  not  returning  h*«  warrant,  and  thefe  points  were  reibWed,  that  a  conftable  was  an  officer  at  commoik 
Iwr,  ciid  per  Powell,  fo  was  an  high  conftable,  contra  to  the  opinion  of  Coke  in  hia  4th  lnititutei» 
and  he  is  a  fubordinate  officer  to  a  juftice  of  peace,  and  whenever  a  juftice  of  peace  is  commanded  to  do 
any  thing,  he  is  the  perfon  who  is  to  put  .his  in  execution,  for  the  juftice  cannot  command  the  iheriff** 
or  the  party,  unleis  there  be  esprefs  words  of  an  a&  of  parliament  for  it,  and  matters  being  left  fo  in« 
4ifieient,  if  the  conftable  doth  not  &j  his  duty,  he  is  punifliabie  at  common  law.  2  That  the  in- 
didment  reciting  the  record  of  con?i&ion,  need  not  to  conclude  paret  per  recordum,  for  this  is  but 
flutter  of  inducement,  and  where  nul  tiei  record  cannot  be  pleaded,  there  needs  not  proof  per  ^ecordum. 
5dly,  Here  is  a  great  offence,  for  the  warrant  fays,  that  the  officer  ought  to  lerurn  the  warrant,  becauie 
by  the  adi  the  juft/ce  is  to  do  fome  other  thing  afterwards,  in  cafe  there  be  not  goods  out  of  which  the 
penalty  can  be  levied  j  and  though  no  p/are  is  mentioned  tvbtre  the  warrant  is  to  be  returned^  it  is  well 
enough,  f  T  the  oftker  is  to  find  out  the  jufticr,  and  to  give  him  an  account  what  he  has  done  upon  his 
warrant,  as  the  juftice  nnay  require  him  to  do ;  and  upon  not  guilty  pleaded,  the  officer  may  prove  that 
he  went  to  feek  the  juftice  but  could  not  find  Jiim,  and  this  will  be  a  good  excufe.  Fer  three  jufticef, 
as  to  this  laft  point,  a^ainft  the  Ch.  Juftice,  who  thought  that  both  a  place  where,  and  the  timfi  when 
the  return  ihouid  be,  ought  to  be  mentioned.  4thly,  If  the  oftender  have  but  50 1.  worth  of  goods^ 
and  the  fum  to  be  levied  is  icc  !•  the  officer  cannot  levy  the  $ol  only.  The  ad  doth  not  require  that 
the  juft ices  muft  diftribute  the  money  rhemfelves,  but  Xiit  officer  may  well  do  it  as  the  a^  direds.  IS 
at^it  be  three  ieveral  convictions,  and  the  oftender  hath  no  more  goods  than  will  anfwer  two  of  thole 
convictions,  he  may  pay  the  two,  and  ftand  in  the  pillory  for  the  other  \  the  money  cannot  be  levied 
by  parcels,  .^o  it  u  in  cafe  there  be  but  tw)  convi^iuns,  and  the  offender  hath  only  goods  to  anfwer 
one  of  them,  he  may  be  pilloried  for  the  other.  5thly,  That  though  the  indid^ment  were,  that  he  did 
never  return  the  warrant,  nor  caufe  it  to  be  rcLtumed,  yet  this  was  well  enough,  for  the  negle£l  waa 
the  offence.  6thly,  Thar  the  juftice  muft  make  a  warrant  to  levy  the  penalty,  and  that  the  juftice 
cannot  do  this  himiidf.     The  QLeen  v.  Wyatt. 

I  a.  Conftable  is  the  proper  officer  to  the  juftice  of  peace^ 
and  tndlBlable  for  negUBing  duty  required  by  common  law  or  Jia^ 
tute,  I  Salk.  330.  pi.  28.  2  Ann.  B.  R.  The  Queen  ▼• 
Wyatt. 

13.  An  indi£tment  againft  P.  for  mt  executing  a  warrant  of  a 
juftice  of  peace  upon  a  common  baler^  for  exercifing  his  trade  on  a 
Sunday^  contrary  to  the  ad.  Exception  was  to  the  indidment,  that 
k  does  not  appear  the  conviBion  was  within  10  days  after  the  {z6t^ 
which  is  the  time  limited  by  the  2l&  \  the  indictment  faid  only 
debito  modo  conviBus.  Holt  Ch.  J.  was  of  opinion^  that  fince  it 
was  &id  that  he  was  convi£led,  it  (hall  be  taken  for  a  good  con- 
tiQion  in  all  refpe£ts^  and  the  defendant  ihouid  have  taken  r  ^^6 1 
advantage  of  the  contrary,   hj  Jhewing  it  in  evidence  upon  the 

trial.     II  Med.    114.    Pafch.    6  Ann.    B.  R.     The  Queen  y. 
Pawlett. 

14.  In  falfe  imprifonment,  the  cafe  was  that  the  Ld.  Ch»  J.  of 
B»  R>  having  in  the  late  Ttign  Jtgned  a  warrant /or  apprehending  the 
plaintiff;  the  defendant  being  a  conftable  arrefttd  him  upon  the  fame 
ufter  the  late  kln^s  demife^  and  thereupon  the  juftices  oi  fe/Jions 
granted  a  warrant  for  his  commitment;  ct  per  Eyre  Ch.  J.  the 
warant  of  the  Ld.  Ch.  J.  became  inefieAual  and  void  by  his  late 
majefty's  demife,  fo  that  the  imprifonment  having  been  upon  a 
Toid  procefs  the  a£kion  lies.  Gibb.  8o.  Trin.  2  and  3  Geo»  2«  at 
fufi  prius  in  Middlefex.    Anon. 
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T^fntft  (E)  His  Power  and  Authority  as  Conftable  with- 
<f  •  »>  f**  out  a  Warrant, 

Carter,  and 

the  note*       j.  tF  any  he  threatened  upon  complaint  to  the  conftable,  he  mzf- 
**  •*  inforce  the  party  to  put  in  a  furety^  and  if  he  do  not  he  may 

eommit  him  to  prifon  till  he  has  found  a  furety.   Kitch.  of  Courts^ 

96.  cites  4  £.  3.  Bar.  102. 
Br.  Peace,  2.  Trefpafs  of  affault  and  imprifonment,  the  defendant  fend  that 
S.c'  and*  ^'  ^^'^  confahle^  of  id  the  plaintiff  ivould  have  broke  the  peace^  and  the 
feys,  note,  defendant  took,  arrefledy  and  imprifoned  him  till  he  found  furety  of  the 
that  the  con-  pf>ace^  and  the  opinion  of  all  the  jufticcs  was  that  the  conftable  mof, 
power /"tf*/  take  furety  of  the  peace j  but  upon  no  pain*  Quaere  in  what  manner 
M  man  atut  fuch  furcty  fhall  be,  it  feems  to  be  ky  obligation y  which  cannot  be 
Vj/""   f  but  in  fome  fum  ceijtaia.     Br.  Surety,  pi.  23.  cites  3  H.  4.  9. 

feactj  but  upon  no  pain,  and  If  he  will  not,  he  has  power  to  m^rtpn  bm  till  he  has  found  foiety^^ 
•uod  poUf  ajid  thU  furety  feems  to  be  i^  obligaiion^  for  he  can  nu  take  re.ogni?uincem 

3.  Conftable  may  arreft  one  to  find  furety  ofthepeace^  and  if  he 
wiU  not  pbcyhe  may  take  power  to  enforce  him,  and  one  may 
jjuftify  that  comes  in  aid  of  the  conftable,  to  arreft  one  that  makc^ 
^ajfaulti     Kitch.  of  Courts,  ^6*  cites  3  H.  4.  foL  10.       "" 

4.  Conftable  may  fearch  for  fufpicious  perfonsy  and  may  arr^ 
fli^^walkers*     Kitch.  of  Courts,   98.  cites  2  £.  4.   fol.  9. 

Br.  Faux  j^.  In  trefpafs  it  was  touched  that  conftable  was  ordained  to  keep 

wlm ''TLi.  ^  J^^^  ^^  apprehend  felons^  and  that  conftable  may  take  furety  gf 
cites  10  £.4!  the  peace  by  obligation  f'  if  he  finds  one  making  an  affray.  Br.  Surety, 
11*  s.  p.     pi,  26*  cites  10  £•  4.  18. 

6.  Conftable  may  arreft  one  which  makes  a  fray^  and  carry  hinv 
to  the  next  gaol  till  he  finds  furety  for  the  peace;  but  not 
imprifon  him  in  his  houfe,  or  put  him  in  the  ftocks,  unlefs  it 
be  in  the  night,  that  he  cannot  carry  him  to  the  gaol  [or]  for  any 
other  reafpnab}e  caufe.  Kitch.  of  Courts,  98.  cites  22  £.  4*  foL 
35.  Per  Bryan, 
kitch.  of  7«  If  9  man  makes  affault  upon   the  confiable^  he  may  juflify  to 

^^'s'  c?*   ^^^fi  ^^^  ^^^  *^^^  ^^' affault^  and  to  carry  hjm  to  gaol  for  breab- 

Aj-g."    wig  the  peace,  though  he  himfelfbe  party ^  viz.  the  conftable  upon 

2Boift.329.  whom  the  aflault  was  made;  quod  nota.     Bn  Faux  Imprifon- 

Sc  S*  P.  cited  by  C.ok«  Ch.  J.  RoU.  Rep.  %fi,  Mich.  13  Jac.  B.  It* 

[  437  J  '^  Conftable  mzj  fearch  for  Jufpicious  hawdy^houfes  where  women 
of  ill  fame  are,  and  may  arrefl  fufpeEhd  perfons  which  walk  in  the 
nighty  and  fleep  in  the  day,  or  keep  fufpicious  company^  and  if  he 
be  not  of  power  to  arreft  them,  he  may  have  aid  of  his  neighbours 
by  the  law,  3  H.  7.  fo.  10.  that  he  may  have  aid.  Kitclu 
of  Courts,  98.  cites  13  H.  7.  fol.  xo.  title  Recognizance^  14 
Brooke. 

9.  A 
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9«  A  conftaUe  or  Sheriff  may  let  to  bail  by  bond  one  arreftcid  for  The  cod- 
fuch/eiovy  for  which  he  is  .bailable,  but  not  by  recognizance. .  ^*^^**  °'^ 
Pal.  II.  pi.  p.     Pafch.  7  E.  6.     Anon.  ^ISsT^ 

^  tJtefurety 

•f  the  peace  by  obligation.    4  Inft.  265.  in  cap.  54.  ad  finem.  Gilb.  Hift.  View  of  the  Exche- 

quer, 1 02.  cites  Dal.  1 1.  and  fays  that  no  recognizances  were  taken  to  the  kintj  by  the  ancient  coa« 
fervaton  of  the  peace,  nor  by  the  (her.ff>  nur  conltable$ ;  but  in  caies  whe^e  tne  defendants  were  baiU 
%bic*  the  {heriff  ur  condjbie  took  an  t^bliijation  in  his  own  name,  but  not  any  recognizance  to  the  king: 
but  the  fheiii^F  himfeif  ba  led  to  appear  at  his  own  torn,  and  ttie  conftabie  to  appear  at  the  ?iew  of  frank- 
piedgir.  But  thofe  obligaJons  taken  by  the  conftables  arc  not  now  in  ufe^  and  the  juftices  bow  !^»kit 
||aU  by  lecoKoiaancc  to  the  king. 

10.  Ifanybejlruchf  and  in  peril  of  deaths  the  conftabie  ought  to 
arrcft  the  offender,  and  to  keep  him  in  prifon  till  it  be  known  if  he  will 
Sve  or  die^  or  till  he  have  found  fureties  to  appear  before  the  juftices 
at* the  gaol  delivery.     Kitch.  of  Courts,  96. 

11.  38  H.  8.    tit.  Falfe  Imprifonment,  5.  it  is  faid  that  one 
can  not  arrefi  for  a  fray  after  it  is  done^  without  a  warrant;  but 
b^lorc  it  be  done,    or  whilft  it  is  doing,  he  may.     Kitch.  of  • 
Courts,  98. 

12.  3  H.  7.  fol.  I.  it  is  held  there,'  jhat  the  conftabie  may 
take  the  power  of  the  county  where  there  is  a  fray^  and  fpecially  t9 
take  felons^    Kitch.  of  Courts,  98. 

13.  A  conftabie,  going  about  his  fervice,  is  met,  and  aC- 
£aulted  and  abufed  with  diverfe  opprobrious  words y  and  his  fervice  im^ 
peded ;  the  conjlable  feizes  the  man  atid  carries  him  to  the  counter  in 
Wood-ftreet,  to  be  punifhed  for  his  affault  and  ill  gefture.  It  was 
held  that  he  could  not  juftify  this;  for  the  conftabie  cannot  carry 
one  to  prifon,  but  muft  firft  carry  him  before  a  juftice  of  peace; 
for  a  conftabie  cannot  commit  any  one  but  to  theflocks^  and  that  only  for 
a  breach  of  the  peace  committed  in  his  prefence.  Savil.  97,  98.  Trin. 
3 1  Eliz.     Fulwood  v.  Gafcoigne. 

14.  He  may  imprifin  a  man  in  the  ftocks  that  refufeth  to  watchf 
being  an  inhabitant,  and  no  ftranger;  per  Wray,  but  Gawdy  e 
contra.  Cro.  E.  204.  pi.  37.  Mich.  32  &  33  Eliz.  B.  R.  in  cafe 
of  Stretton  v.  Brown. 

15.  B.  brought  a  child  of  2  months  old,  and  laid  it  in  theparijb  L«.  V'^^J^• 
churchward  of  A.  to  the  intent  to  have  deftroyed  it,  or  to  charge  ^^*' .^™* 
the  pariOi  with  the  keeping  of  it;  and  the  confable  arrefled  him^and  s.  c.  fayi 
put  him  in  the  ftocks  ^  and  this  was  held  a  good  juftification,  for  it  is  Jhat  ail  the 
an  ill  prartice,  and  is  good  caufe  to  ftay  the  plaintiff,  and  imprifon  JJJ.*'^f».^*«« 
him,  and  jtidgment  accordingly.     Cro.  E.  287.  pi.  i.  Mich.  34  againftthe 
&  35  Eliz.  B.  R.   Beal  v.  Charter.  pJea,  but 

would  not 
give  judgmen  by  reafon  of  the  111  examp  e«  but  lef^  the  parties  to  compound  the  matta".  Gawdy  J* 
faid  it  was  a  great  ofTer.ce  in  the  plaintiff,  but  the  fjme  ought  to  be  puniflted  accoiding  to  law  ;  but  fhtf 
the  conftabie  cannot  imprifon  r  uc  only  to  ftay  him/  and  bring  him  before  a  juftice  to  be  examined, 
iind  by  Wray*  if  the  defendant  had  pie.idQd  that  he  ftayed  the  plaintiff*  upon  that  matter  to  have 
brou^hi  hira  betoie  a  jaftice  of  peace>  it  had  been  a  good  plea  ;  and  Fenner  faid  that  the  juftification 
had  been  good,  if  the  defendant  had  pleaded  that  the  plaimifFrefufed  to  carry  away  the  child.——. 
Ow.  98.    Hill.    31  £1)9    B.C.    rcpmted  according  to  Le.  327.  Mo.  284.  pi.  436.    Kealev. 

Carter.  Hill.  3^  Eliz.  S.  C.  the  defendant  imprifoned  the  plaintiff  tilj  he  agreed  to  re-ukethe  child,  and 

the  juftification  adjudged  good. Poph.  12.  Hiii.  35  Elix.  Anon*  but  S.  C.     Feoner  held  diat 

what  the  conftabie  did  was  lawful,  and  Fopham  Ch«  J <  of  the  fan)C  opinion;  and  It  WM  agreed  that  the 
"**'"'"*  '"^"  Aotbioi  by  hU  writ* 

16.  A 
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Ow.  105.  16.  A  conftable  afier  an  affray  h  over  cannot  takefurettcs  of  die 

Wzxrtt^*  peace,  bccaufc  J.  S.  ftood  in  fear  of  his  life,  and  for  want  thereof 

Tanner/  to  ♦commit;    adjudged.      Cro.  £*  375.   pi- 25-    Hill.  37  £liz. 

S.c.  adjor-  JJ,  R.    Sharrock  v.  Hanilemer. 

Batur. 

m 

^T  'c^B  '7'  ^^^  *  conftablc  may  commit  a  man  for  a  hreacb  of  the  peace 
^^1^  \^  '  in  his  vieWf  but  not  if  done  out  of  his  fight.  He  cannot  take  an 
Tanner.  obligation  for  the  peace,  if  broken  out  of  his  view ;  per  Ander- 
irf'  rd'  ^°""  ^^^  Walmfley  faid  a  petty  conftable  may  do  it,  if  out  of  his 
that  the  con.  figbt,  upon  information  that  one  intends  to  make  a  battery  and 
fiabie  cannot  difturb  the  peace ;  for  by  preventing  the  occafion  of  the  breach  of 

^  nw^w-  ^^^  P^*^^  *'  ^^^  ^  ^^^^  prcferved.      So  44  E.  3.  tit.  Barre,  lie 

cogniaanc!^'  ^^7  do  it  if  information  be  given  of  a  breach  of  the  peace,  or  that 

nor  bail ;  he  comes  where  an  afTembly  is  to  break  it.     But  he  may  not 

^a'take  a  tate/ureties  by  recognizance  entered,  becaufe  he  is  not  a  judge  or 

bond,  he  officer  of  record  \  but  by  obligation  he  may.      3ut  this  obligation 

Blade  a  muft  be  in  his  own  name^  and  not  in  the  queet^^  name,  zndfoaUk 

he  Awiid^  f^r/yfc^/ J/  thefejftons  of  the  peace ^  2xA  he  cannot  take  an  obligation 

certify  ity  but  upon  view  of  the  peace  broken,  or  tumult  made.    But  by 

and  into  Owen  he  may  take  fureties  before  as  well  as  after,  for  otherwife  it 

Bu^widm-  ^0^1^  ^  ^^  l^^c.    Cro.E.  375,376.   pi.  25.   Hill.   37  Eliz. 

Hey  e  contra,  Shanrock  v.  Hanncmer. 

^ho  faid 

that  the  conftible  might  take  fecurity  by  bond,  though  not  by  recognisance  or  bail  \  and  Owen  Aid 

that  the  taking  the  iorety  ia  good.     Sed  adjomatur. 

S.P.  by  x8.  Neither  the  high  or  petit  conftable  can  take  any  matts  oath 

an^admUted  '^^'  ^'  ^^  *'  fi'^^  ^f  ^'^  ^i/^*  P^^  Anderfon  Cli.  J.    Cro.  E.  375. 

by  Owen.       pi.  25.   Hill.    37  Eliz. 

Ow.  io6.  J  p^  Common  fame  is  enough  to  apprehend  any  man ;  but  if  you 

arrejt  a  nrnn  pojfejfed  of  money y  and  he  dies,  you  arc  chargeable  with 
the  money ;  per  Williams  J.  cites  2  H.  7.  and  where  in  the  prin- 
cipal cafe  the  conftable  took  from  the  felon  the  money  of  which  he 
had  robbed  the  party,  and  was  afterwards  robbed  of  it  himfelf, 
trover  and  converfion  lies  for  the  party  againft  the  conftable  for 
the  money,  but  not  trefpafs.  Ow.  121.  Mich.  3  Jac.  Walgravc 
V.  Skinner. 

20.  A.  was  poflTcfled  of  corn  at  S.  and  W*  the  feruant  ofB.lj 
tommand  of  B,  carried  away  the  corn.  A.  prayed  the  conftable  to 
detain  W^  till  he  could  procure  a  warrant  from  ajuflice  of  peace ^  which 
he  did ;  but  held,  that  a  conftable  cannot  detain  any  perfon  hut  for 

felony.     Brownl.  198.    Mich.  11  Jac.    Ringhall  v.  Wolfey. 

21.  An  a£tion  oi  falfe  imprifonment  brought  againft  a  conftable, 

who  pleaded  not  guilty,  and  fhewed  in  evidence,  that  he  came  to 

fearch  in  time  of  the  plague  for  lodgers  in  the  town,  and  found  a 

Jlranger^  and  queflioned  hiwj  which  way  he  came  into  the  town  ? 

who  anfwcred,  over  the  bridge ;  and  the  judge  conceived  this  to 

be  a  fcornful  anfwer  to  an  officer,  and  becaufe  he  had  nopafs^  but 

travelled  without  one,  and  gave  fuch  ^  fcornful  anfwer y  the  dtfeni^ 

ant  did  offer  to  apprehend  him^  and  the  plmntiff  thereupon^  being  pre* 

fenty  faid  to  the  defendant ^  he  fball  not  go  to  prifon^  but  yet  ^erwd  t9 

pafs  his  word  for  his  fortb-^omingf  upon  which  the  defendant  did  com* 

mit 
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luit  the  plaintiffs  and  it  was  ruled  upon  evidence,  that  (Kere  was 
good  caufe  to  commit  the  plaintifF^r  oppofmg  the  conftabUy  though 
hut  verbalivf  in  his  office^  who  is  fo  ancient  an  officer  of  the  com- 
monwealth. Clayt.  lo.  pi.  19.  before  Davenport  Ch.  B.  Mich. 
i  Car.    Sheffield's  cafe. 

22.  ^.  Ufes  goods y  and  charges  B.  with  the  dealing  them.  The 
conftable^^jrrAr/  B,*s  hou/e,  but  finds  none  of  the  goods,  yet  upon  the 
charge  of  A.  and  at  his  requeft,  the  conRahle  may  arrefl  B,  though 
he  may  in  difcretion  refufe,  he  having  found  no  caufe  of  fufpicion 
on  his  fearch.  Clayt.  44.  pi.  69.  Auguft  1636.  coram  Barkley  J* 
Ward's  cafe. 

23.  In  trefpafs  for  taking  falmon^  the  defendant  ju/Hfied  by  the    T  a^q  1 
Jiat.  I  Elivi.  cap.  ^T*  for  that  he  was  a  conftable,  and  that  the 
falnwn  were  caught  at  an  undue  feafon.     Upon  a  demurrer  the  plea 

was  adjudged  ill,  becaufe  he  did  notjhew  a  warrant ;  for  a  con* 
ftable  cannot  intermeddle  without  a  warrant,  nor  the  leet  without 
a  prefentment.  i  Salk.  407.  pi.  i.  Mich.  2  W.  &  M.  in  B.  R. 
Atkinfon  v.  Crouch. 

24*  Conftable  has  no  power  to  require  affiftance  of  whom  he 
pleafes  in  fearching  for  nets  and  other  engines  to  take  conies,  &c« 
Comb.  309.  Mich.  6  W.  &  M.  in  B.  R.  The  King  v.  Wild- 
bore. 

25.  Whenever  a  conftable  may  take  up  any  perfon,  it  muft 
be  either  an  aEiual  breach  of  the  peace y  or  upon  good  grounds  rffufpi» 
fion^  and  the  caufe  of  his  fufpicion  mufi  befhewny  becauie  it  is 
traverfable ;  and  in  cafe  of  fufpicion,  where  there  is  ^felony  done^ 
there  is  no  diffi:rence  between  a  public  and  a  private  perfon  \ 
agreed.  11  Mod.  248.  Mich.  1709.  8  Ann.  fi.  R.  in  cafe  of 
the  Queen  v.  Tooly. 


(F)     His  Authority.      By  Virtue    of    General 

Warrants. 

I.  T  F   a  confiable  by  warrant  of  the  peace  from  a  juflice  of  peace  or* 
*  refls  the  party y  and  brings  him  to  the  jufticcy  who  does  not 

put  him  to  find  uirety,  a£tion  does  not  lie  againft  the  conftable. 

Br.  Faux  Imprifonment,  pi.  12.  cites  21  H.  7.  22. 

2.  Conftable  on  a  gefieral  warrant  againft  a  perfon  may  carry 

him  before  what  juflice  he  pleafe.     5  Rep.  59.  b.  Hill.    32  Eliz. 

B.  R.  Fofter's  cafe. 
3*  Conftables,  by  virtue  of  a  general  warrant,  cannot  break  Tbey  mtjr 

4pm  a  houfe  to  take  a  perfon  unlefs  in  cafe  of  trcafon  or  felony.  ^^I^\ 

2  Bulft.  146.  Trin.  9  Jac.  Fofter  v.  Hill.  cafeofftio« 

ny  or  trm- 
fon ;  per  tot.  Cur.    Brownl.  aiz.    Monrcy  t.  JoluUaa. 

4.  Aflault  and  battery  by  hufband  and  wife  againft  the.  de- 
fendant, a  conftable,  and  two  otherjs.     The  defendant  juftified, 
that  the  wife  was  prefented  in  the  leet  to  be  a  common  fcoldy  and  the 
Jtiward  modi  a  warrant  to  the  conflable^  to  puni/b  her  accorking  t9 

thi 
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Ae  ta^j  arfd  the  ctefcndants  Went  to  the  plaintiff's  houfc  to  €t^ 

ecttte  the  warrant,  and  the  nvife  ajfaultei  the  con/lahlty  wherefore 

bi  commanded  the  other  defendants  to  lay  hands  upon  het^  which  they 

did  molHter.     It  was  held  by  the  jvtftices  to  be  a  good  jaftification, 

although  they  neither  fliew  the  day  when  the  Icet  was  holden,  nor 

that  the  plaintiff's   houfe  was  within  the  jurifdiSion  of  the  leet, 

rtor  (hewed  the  warrants  of  the  ftewards,  for  that  thefe  were  all 

but  inducements  to  the  juftification.     Mo.  847.  pi.  1147.  Hill. 

13  Jac.  B.  R.    Curtye's  cafe. 

3  Bolft.  77,       5.  In  falfe  imprifonment,  the  defendant  jujitfied  as  deputy  to  a 

78.  s.  c.  ic  confiahle^  to  whom  a  juftice  of  peace  had  diredled  his  warrant,  &c. 

ptrtou^ur*  ^^^  alfo  pleaded  the  7  Jac.  cap.  5.  and  refolved  that  he  may  plead 

the  general  iffue.     Mo.  845.  pi.  1141.  Mich.   13  Jac.  Phelps  v. 

Winchcombe. 

6.  JuJHces  ofpeaee  make  a  warrant  to  levy  a  poor^s  rate  upon  J,  S, 
which  was  direBed  to  the  conjfables  of  the  partjh  of  A,  J.  S.  had 
lands  in  A*  upon  ^vhtch  he  had  no  chattels  j  but  his  houfe  food  in  the 
adjoining  parifh  ,of  Bs  in  the  fame  county  in  which  y.  5.  had  goods* 
The  confables  of  A,  levied  thefe  goods  by  virtue  of  the  faid  warrant, 
and  Holt  Ch.  J.  ruled,  upon  evidence  at  the  trial,  at  Hertford 

[  440  J    fummer  afBfes,  1698,  that  the  goods  were  well  levied.    Ex  re- 
latione.    Ld.  Raym.  Rep.  735.     Hampton  v.  Lammas. 

7.  It  was  ruled  by  Hdlt  Ch.  J.  at  Weftminfter,  14  Feb.- 1698, 
that  a  confable  may  execute  the  warrant  of  a  juftice  of  peac^,  &c. 
out  of  his  liberty^  but  he  //  not  compellable  to  execute  it  there.  Ld. 
Raym.  Rep.  736 v.  Norman  &  al*. 

8.  A  conftable  is  an  oflScer  but  for  his  own  particular  vSl,  and 
though  he  may  execute  warrants  in  any  other  part  of  the  county 
(as  any  other  perfon  may)  yet  he  is  not  compellable  to  do  it, 
though  the  contrary  is  pra£tifed  in  London  by  cuftom ;  per  Holt 
Ch.  J.     Cumb.  446.  Trin.  9  W.  3.  B.  R.     Anon. 

sft  Mod.  9.  If  a  warrant  be  direfked  to  a  conftable  by  name,  he  may  ex- 

180.  HiU.  ccute  it  *out  of  his  precina  s  per  Holt  Ch.  J.  i  Salk.  176.  Trin. 
fi  ^        1 1  W.  3.  B.  R.  in  cafe  of  Chorly  Vill's  cafe. 

Hewfon,  S.  P.  4nd  feems  to  be  S.  C.  ■  3  Salk.  98.  pi.  i.  S.  C.  *.  Aoy  where  with. 

in  the  jurifdlAfon  of  the  juftice  of  peace.  Arg.  1 1  Mod.  246.  cites  King  t.  Chandler.-^— 2  Ld^ 
Raym  Rep.  1299.  Holt  Ch.  J.  cites  it  as  a  point  fettle4»  Hill.  1 1  W.  3.  in  cafe  of  the  King  v. 
Chandler— a  Hawk.  PI.  C.  86.  cap.  13.  f.  30.  S.P. 

On  *  war-  10.  But  if  a  warrant  is  direftcd  to  all  conflables  generally ^  fueh 
to^aif  co^*^  warrant  cannot  be  executed  by  any  conftable  out  cJ  the  prccinfts 
Aabies,  it  it  of  his  own  parifh,  for  he  is  a  conftable  no  where  elfe.  Carth* 
the  £une  aa  .^08.  Hill.  1 1  W.  3.  B.  R.  in  cafc  of  the  King  v.  Chandler. 

if  diiected  CO 

each  particular  conftable^  and  tvery  one  is  hound  to  execute  it  in  bis  own  particular  jurifdliHon ;  bnt  M 

00ft  •  conftable  retumi,  that  he  has  no  dfirch  in  the  county  at  iar^ge,  it  is  ill ;    per  Holt  Ch.  J.  Midt. 

SI  W.  3.  I  a  Mod.  316.  The  King  ▼.  Chaloner. %  Hawk.  PI.  C.  86*  cap.  13.  f.  30.  SiP.— ^" 

II  Mod*  x8o.  S.  P.  in  cafe  of  the  King  t.  Hewfon. 

'II.  One  might  take  a  warrant  to  fearch  afuj^icious  houfi  upon 

a  felony  committedj  but  it  is  at  his  peril  to  execute  it  in  due  time,  and 

atfufpeSed  houfes  only,  and  though  a  conftable  may  by  rirtue  of 

;.   f  uch  warrant  fearch  the  boufei  and  do  all  other  things  that  his  war« 

rant 


rant  doth  authorixe  him  to  do^  yet  if  he  goes  beyond  his  warranty 
by  which  any  body  is  damaged,  he  is  aiifwerable  for  it ;  per  Holt* 
12  Mod.  344.  Mich.  II  W.  3.  at  nifi  prius. 

12.  Wheu  a  conftable  has  a  warrant,  he  is  tied  up  to  that 
warrant  to  ^^  only  as  that  direcis*  ii  Mod.  248*  Mich.  1709. 
in  cafe  of  the  Queen  v.  Tooly. 

13.  It  feems  that  ^conftable  both  may  and  ought  to  execute  a 
general  warrant  to  bring  a  perfon  before  the  juflice  of  peace y  to  anfwer 
fuch  matters  as  fball  be  objeFted  againjl  him  on  the  part  of  the  king  ; 

for  that  the  officer  ought  to  prefume,  that  the  juflice  has  a  jurif- 
diflion  of  the  matter  which  he  takes  conufance  of,  unlefs  the 
contrary  appear,  and  it  may  often  endanger  the  efcape  of  the 
party  to  make  known  the  crime  he  is  accufed  of  \  but  it  feems  to 
be  very  queftionable,  whether  a  conftable  can  juftify  the  execu- 
tion of  a  general  warrant  to  fearch  for  felons  orjlolengoodsy  becaufe 
fuch  warrant  feenu  to  be  illegal  in  the  very  face  of  it ;  for  that 
it  would  be  extremely  hard  to  leave  it  to  the  difcretion  of  a  com- 
mon officer,  to  arreft  what  perfons,  and  to  fearch  what  honfes 
he  thinks  fit ;  and  if  a  juftice  cannot  legally  grant  a  blank  war'- 
rant  for  the  arreft  of  a  fingle  perfon,  leaving  it  to  the  party  to  fill 
it  up,  furely  he  cannot  grant  fuch  a  general  warrant  which  might 
have  the  effe^b  of  an  hundred  blank  warrants.  2  Hawk.  PI, 
C.  81,  82.  cap.  13.   f.  10. 

14.  He  cannot  juftify  an  arrefl  by  force  of  a  juftice*s  warrant 
for  a  matter  appearing  to  be  out  of  his  jurifdidlion.  2  Hawk.  PL 
C.  8i.  cap.  13.  f.  10. 

15.  He  may  juftify  by  force  of  a  general  warrant  exprejjfing  no    f  441  1 
urtain  time.     2  Hawk.  PI.  C.  81.  cap.  13.  f.  10. 

16.  It  feems,  that  the  arre/l  of  an  innocent  perfon  may  be  jufti- 
fied  by  the  warrant  of  a  juftice  of  peace  particularly  naming  him. 
2  HawL  PI.  C.  82.  cap.  13.  f.  ii. 

(G)     Pleadings. 

i.  I^ALSE  imprifonment  againft  R.  who  came  vi  &  armis,  and 
'*'  beat  and  imprifoned  him ;  the  defendant  faid  that  he  was  con-* 
Jlable,  and  the  plaintiff  beat  R,  almofl  to  death,  by  which  hue  and  cry 
was  levied,  and  the  defendant  would  have  arrefted  ■  him,  and  the 
plaintiff  refufed  the  arrefl,  by  which  the  conflable  took  power  to  arrefl 
him,  and  the  damage  which  he  had  was  becaufe  he  diflurbed  the  arrefl ; 
and  to  the  imprifonment  he  faid,  that  becaufe  the  plaintiff  beat 
R.  almoft  to  death,  he  imprifoned  him  by  4  days,  till  he  perceived 
ih  4  R*  would  live,  and  then  he  let  him  at  large.  Judgment,  &c, 
and  no  more  is  thereof  faid,  and  therefore  it  feems  that  it  is  a 
good  plea.  Br.  Faux  Imprifonment,  pi.  6.  ciW  38  £.3.  6.  and 
ibe  38  H.  8.  that  a  man  cannot  arreft  him  after  the  affray  is 
over  without  warrant  5  contra  before  the  affray,  and  in  the  time 
of:  the  a£Fray,  &c.  and  fo  of  a  juftice  of  peace. 

-  2.  In  falfe  imprifonment  the  dckndznt  Jt/ftifed  that  he  was  jLe.  lof, 
conftable  of  B.  and  appointed  the  plaintiff  to  watch  there,  and  be-  ^^qJ^'^^ 

caufe 
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bdd  accoH.  coufe  ke  refufed  he  put  him  into  thejloeks  /    but  upon  demtimT,  htS^ 

W*^  Oh  T.  ^'^^^^  ^^  defendant  did  not  Jbnv  that  the  plaintiff  was  an  inba^ 

—  The  hitant  there^  the  court  held  clearly,  that  the  plea  was  not  good  ; 

coDftabie  for  hc  Cannot  appoint  a  ftranger  to  watch,  neither  by  the  itatute 

V^t^M^y'to  ^f  Winchcfter,    13  E.  i.   cap.  4,   nor  of  5  H.  4.   cap.  3.   and 

watch  at  his  judgment  for  the  plaintiff.      Cro.  £.  204.   ph  37*    Mich.    3I 

pieafure,  but  &  33  Eliz.   B.  R.  Strctton  V.  Brown. 

only  in  hit 

turn  ;  and  in  an  aftion  againft  htm,  he  cu^ht  tojbtw  mat  wly  tluu  be  it  £n  inhahifmit  in  the  town,  hi 

Wtewife  that  Uwas  bit  turn  to  watch  }  per  Wray.     3  Le.  loS,  %oq,  pk.  271.  Trin.  30  Elis.  S.  C. 

3.  B.  was  indi£led|  for  that  being  conftable  of  the  hundred  of 
H.  he  arrejied  one  for  burglary^  and  after  at  D.  in  the  fame  county^ 
let  him  efcape,  and  becaufe  no  place  was  alleged  where  the  arti/l 
was^  and  if  he  ihould  plead  not  guiltv,  the  venue  fliould  be  as 
well  from  the  place  where  the  arreft  was  made  as  from  the 
place  of  the  efcape,  the  indi£lment  was  held  voidi  and  the  party 
was  difcharged.  Cro.  £•  200.  pi.  25.  Mich.  32  &  33  Eliz. 
B.  R.   Bouchers  cafe.  % 

4.  P.  was  indi£ked,  for  that  he  being  a  conftable  arrefiedj,  S. 
for  felony^  and  voluntarily  let  him  go  at  large.    Exception  was  taken 

to  the  mdidiment,  becaufe  he  does  natfhenv  when  the  felony  was 
committed:  for  the  other  mav  traverfe  it>  and  cites  8  E.  4.  3.. 
And  alfo>  he  does  not  fhew  when  the  felony  was  committed ;  for  it 
may  be  it  was  before  the  general  pardon,  and  then  the  permit- 
ting him  to  go  at  large  is  no  felony  j  wherefore  for  thefe  rca- 
fons  the  indi^ment  was  held  to  be  infufficient  by  Clench  and 
Fenner,  caeteris abfentibus.  Cro.  £•  752.  pi.  10.  Pafch.  42  Eliz. 
B.  R.    Plowman's  cafe. 

5.  Exception  to  an  inSRmentfor  notjerving  as  conflable^  accord- 
ing to  the  order  of  the  juftices  of  feflions,  wzsf>r  not  alleging  any 
place  where  he  waj  requeued  to  take  the  oath,  and  quaflied,  eipecially 

[  442  3   heing  on  order  repealed  by  the  juftices  of  affife  on  appeal.    Keb« 
418.  pL  133.  Mich.  14  Car.  2.  B.  R.    The  King  v.  Chute. 

6.  In  replevin,  the  defendant  avows  for  diftrefs  for  pain  aflefled 
in  leet|  fir  not  ferving  there  as  conftable^  nor  finding  fufficient  depu^ 
ty^  according  to  the  cufiom,  that  he  that  is  chofen  mupjerve  per  fe,  or 
another  ;  and  the  prefentment  is,  that  the  plaintiff  Jbould find  afufi 
ficient  perfon  tofervefor  him,  not  giving  him  liberty  to  ferve  him* 
felf,  for  which  caufe  Jones  for  the  plaintiff  demurred.  Judg* 
men t  for  the  plaintiff,  nifi.  Keb.  416.  pi.  127.  Mich.  14  Car.  2* 
B.  R.    Efcourt  v.  Stokes. 

XnaO^Mffi  7.  It  was  moved  to  quafli  a  prefentment,  for  refufing  to  be 
ST/tr"**  *  fworn  conftable  of  an  hundred,  becaufe  it  did  not  mention  brfore 
amercmtin  v)hom  the  feffions  was  heldi  and  Twifden  faid,  that  the  clerk  of 
fir  r<ifrfir.i  the  pcacc  ought  to  bc  fincd  for  returning  fuch  a  prefentment,  and 
S^^cofi-  ^^  prefentment  was  quaftied  accordingly,  i  Mod.  24*  pi.  63* 
i^ie,         Mich.  21  Car.  2.  B.  R.   The  King  v.  V^^s« 

whereto  he 

it  appointed,  it  it  advifable,  in  all  pleadings  in  any  adion  concerning  fach  Soe  or  imerceinettt,  and  \m 
•11  indid^menu  tor  fuch  refufil,  fpcciaUy  and  txptifily  tojetfortb  tbt  wianuer  ofractyfmib  tUgktt^  af* 
pointoaentt  notice,  and  rdfulal,  and  btfirt  Vfbm  ibi  ctmrt  vmu  bttdenm    %  Hawk.  PI*  C«  64.  cap*  i«». 

8.  a» 
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8.  H.  was  tnJi^^d,  that  he  being  a  fit  pcrfon,  &c.    was  tall  die  5  Wod-  96. 
tUEleitohcconJiable^  and  afterwards,  &c.  had  notice^  but  from  that  ^^*H^/']f,. 
day  to  the  tinie  of  the  indi^lment  no?t  fufcepity  8:c.  fed  totaliter  Teems  to  bi 
neglexit,  &€•    Pembcrton   moved  to  quafh  the  indiclmcnt,  for  s.  c.  buc 
that  he  was  not  fummotud  to  appear  before  a  jufi'tce  of  ike  peace  to  ^hcjj^er 
take  the  eath,  &c.   and  cited  Brig's  ca3£,  Allen,  78.     Per  Holt  quafliedor 
Ch.  J.  by  the  new  ftatute  13  &  14  Can  2.  twojujikes  of  the  peace  «^' 
may  make  aconilable  in  default  of  the  leet^  but  then  they  ihould 
iffue  their  warranty  fjgnifying  tliat  he  was  elc£ted  conftable,  and 
requiring  him  to  take  the  oaths,  &c.  quafhed  nifi<     Comb.  328' 
Trin.  7  W.  3.  B.  R.    The  King  v.  Halford. 

For  more  of  Conftablc  in  general,  fee  S^anHamilSJ  (£),  Rofli 

fttrP  (M),  and  othsr  proper  titles. 
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(A)    What  fliall  be  faid  a  Contempt* 

I.  A  Contempt  is  a  difohedience  to  the  courts  or  an  oppofing  or  de^ 
Jl\  fPlf^^Z  ^^  autfxn^ty^  jujllce  or  dignity  thereof  It  common" 
ly  confifts  in  a  party's  doing  oiherwife  than  he  is  enjoined  to  do,  oi* 
mt  doing  what  he  is  ccmnianded  or  required  by  the  procefs,  order, 
or  decree  of  the  court.  Sometimes  it  arifes  by  one  or.  more, 
their  oppofing  or  di/iurbing  the  execution  or  fervice  of  the  procefs  of 
the  court,  or  ufing  force  to  the  party  that  ferves  it.  Sometimes 
by  ufing  lusrds  importing  fcorn^  reproach,  or  diminution  of  the 
court,  its  procefs,  orders,  officers  or  minifters,  upon  executing 
or  ferving  fuch  procefs  or  orders-  It  is  alfo  a  contempt  to  abufe  [  443  ] 
the  procefs  of  the  court,  by  wilfully  doing  any  wrong  in  executing 
it,  or  making  ufe  of  it  as  ti  handle  to  do  ivrong ;  ot  to  do  any 
thing  under  colour  or  pretence  of  procefs  or  authority  of  this 
court,  witliout  fuch  procefs  or  authority.  Pr.  Reg.  io  Canc« 
^p,  loo. 

2.  T.  ofF.  went  armed  in  the  palace^  V'f^ich  was  (hewn  to  the 
counfel  of  the  king,  by  which  he  was  taken  and  difarmed  before 
Joftice  Shard,  and  committed  to  the  prifon  of  the  Marfhalfea^ 
and  could  not  be  hailed  till  the  Iking  had  fent  his  will;  and  yet  it  was 
ihewn  that  the  k>rd  of  P.  menaced  and  aflaulted  him  the  night 
before,  and  it  wis  at  Paul's,  &  non  allocatur ;  for  he  fhall  have 
furety  againft  himj  and  the  lord  of  T.  was  made  to  appear,  and 

Vol.  V«  K  k  commanded 
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eoimnanded  that  Ke  {hould  not  meddle,  who  promifcd  it ;  qoo<i 
liota.     Br.  Contempts  I  pi.  6.  cites  24  E.  3.  33. 

3.  If  attortiey  does  not  put  in  hL  warrant  of  attcrnej  till  judgrttnt 
or  verdiB^  this  is  a  contempt,  and  therefore  he  was  imprifoned* 
Br.  Contempts,  pi.  21.  cites  38  £.  3.  8.  &  41  £•  3.  i.- 

4*  In  quare  impedit^  if  writ  is  directed  to  the  UJhcpy  who  wll  not 
receive  the  prefeniee^  this  is  a  contempt  to  the  king,  and  the  plain- 
tiff* (hall  recover  damages  againft  him,  per  Thorp.  Br.  Con- 
tempts,  pi.  5.  cites  38  £•  3.  12. 

5.  Procefs  of  contempt  iffued  againjl  a  prior  for  not  admitting 
the  %}alet  of  the  king  to  a  corodj^  and  he  came  and  traverfed  the  pa^ 
tronage  of  the  king^  which  was  found  againfl  bim^  and  his  tempo* 
talties  were  feifed  into  the  hands  of  the  king  for  the  contempt. 
Br.  Contempts,  pi.  18.  cite^  38  AfT.  22. 

6.  A  man  was  purfuing  his  huftnefs  before  thejufices  of  ajftfe^  and 
one  R.  affaulted  him  in  the  prefence  of  the  jujlices^  in  difturbance  of 
his  fuit,  and  by  force  and  arms  took  his  feme  from  him^  and  carried 
her*  away  with  his  goods  and  chattels^  and  was  foiind  guilty  of  all, 
and  was  committed  to  the  ward  6f  the  fheriff";  and  of  the  fine, 
and  of  the  reft  of  tlie  punifliment,  the  court  would  have  advice  of 
the  counfel  of  the  king,  if  he  fliculd  lofe  his  hand  or  not,  quaere 
ideo.     Br«  Contempts,  pi.  9.  cites  39  AflT.  i. 

7j  Steward  of  a  leet  took  iftdiciment  of  robbery  in  a  leet  done  at  jD. 
where  there  is  nofuch  vill  in  this  county^  but  in  another  county ^  and 
alfo  indiBmtnt  of  the  death  of  a  man  which  does  not  belong  to  the  leet^ 
and  the  party  rendered  himfelf,  and  had  writ  of  the  Chancery  to 
remove  the  indiftnients  into  the  Chancery,  and  from  thence  into 
B.  R.  and  the  lord  of  the  leet  fent  the  indiftment,  and  becaufe 
he  had  taken  indictment  without  warrant,  and  alfo  of  the  death 
of  a  man,  which  does  not  belong  to  the  leet,  and  fo  purprifed 
upon  the  king,  capias  iiTued  againft  the  lord  to  attach  him  to 
make  fine  to  the  king  for  him  and  his  fteward  for  the  contempt, 
Inafmuch  as  he  was  attainted  by  his  own  return  of  the  indiflment, 
and  he  came  and  made  fine  to  40  s.  quod  nota.     Br.  Contempts, 
pi.  12.  cites  41  AfT.  30'. 
^f .  Parlia-         8.  Office  was  found  that  H.  of  H,  was  aiding  to  0.  M,  enemy  of 
*?*"*«!'•  3  5-  the  king  J  and  was  feifed  of  fuch  iandy  &c.  and  after  //-  came  into 
parliament  and  denied  that  he  was  aiding^  &c.  and  had  fe/litution^ 
and  writ  to  N.  to  make  livery ^  who  returned  that  T.  S.  was  difturbei 
tS*  fcut  alias  to*  pluries  Is^  caufam^    to't'.  and  writ  to  anfwer  the 
king  of  the  contempt,  and  he  could  not  excufe  himfelf  of  the  con- 
tempt, by  which  he  made  fine  ;  and  It  is  a  good  piea  that  he  had 
no  notice  of  the  contempt  till  fuch  a  day^  and  then  he  avoided;  for  by 
the  jufticcs  he  is  excufed  before  notice,  and  yet  it  was  by  aft  of 
parliament,  by  which  iffue  was  taken  for  the  king  that  he  occupied 
after  notice^  and  he  who  had  reftitution  prayed  judgment  of  th« 
ifTues  5c  non  allocatur ;    for  this  is  a  writ  of  contempt  for  the  king 
C  444  ]    only^  and  H.  is  not  party  here,  but  hc'fhall  fue  in  the  chancery, 
for  this  18  matter.     Br.  Contempts,  pi.  13.  cites  43  Aff.  29. 

9.  Kfheriff  returned  M^on  capias,  that  he  had  taken  the  body,  and 
put  him  into  the  cajle  of  D.  and  the  abbot  of  M^  took  him  out  of  the 

caflle^ 
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taftUy  aiid  capias  iflu^ci  againft  the  abbot;  quod  notd.  ISr.  Con* 
tempts,  pi.  i6-  cites  13  R.  2.  &  Fitzh.  tit.  Return,  74. 

I  o*  If  a  man  commences  fmt  againft  me  itt  hanky  and  after  arreftl 
me  in  London^  &c.  by  which  /  bring  corpus  cum  caufaj  and  am  d*f-* 
miffedf  if  this  matter  may  ap[^f  ar^  he  fhall  be  imprifoned  for  the  ^ 

contempt.     Brt  Contempts,  pi;  17*  cites  9  H.  6.  55; 

11.  If  a  juror  appears  and  is  challengidf  dhd  is  tried  indlffeJ^ent,   Br.  Fine  pur 
and  after  makes  dJefault  when  he  Jhould  he  fwom^  it  is  a  contempt,*  ^-'^ntempts, 
and  he  (hall  make  fine  to  the  value  of  the  land  fucd  for  per  anuumi  |/gf  *  **^ 
Br.  Contempts,!  pl.*8.  cites  36  H.  6;  27/ 

12.  Non  molejiando  jffited  to  the  mayor  of  Calice^  fbr  the  tdiants  of 
Mark  and  Oye  there  to  go  toll  free,  dut  of  Chancery  returnable  in 
B.  R.  and  at  the  plur,  nor  caufam ftgnifc*  the  mayor  would  not  return 
the  writ ;  and  by  the  opinion  of  the  Court  clearly^  attachment 
(hall  ifTue  againft  the  mayor,  dire£led  to  th^  lieutetiant  of  Calice^ 
and'writ  of  error  lies  in  B.  R.  of  the  judgment  giveil  in  Calicci 
Br.  Contempts,  pi.  7.  cites  21  H.  7.  31. 

1 3.  The  attorney  was  ordered  to  flay  proceedings^  but  the  dtfehd^ 
ant  proceeded i  injun£tion  to  bring  in  the  money  levied,  and  to 
anfwer  the  contempt.  Gary's  Rep.  62.  cites  2  Eliz.  fol.  92^ 
Sedgewick  v.  Redman. 

^  14.  Walter  Jeames  made  oath,  that  he  hanged  a  fubpmna  on  thi 

door  of  one  Stacy  Barry's  widcrw  \  and  that  the  defendant  ufed  to  r#^ 

fort  thither^  as  he   heard  reported  before  that  time,  who  hath 

not  appeared  \  therefor^  an  attachment  was  aWardedi  Gary's  Rep^ 

79*  cites  18  &  19  Eliz.     James  v^  Morgan, 

15.  The  defendant  was  examined  upon  interrogatoriei  Upon  the 
breach  of  an  order  of  this  Court,  ahd  departed  witl^out  licence^ 
therefore  an  attachment.  Gary's  Rep.  148.  cites  21  £liz.  Boyle 
&  Hucks  V.  Vivean, 

16.  Attachment  againft  witmjfes  ferved  to  UfUfy*  Gary's  Rep/ 
161.  cites  21  Eliz.     Tfimer  v.  Warren* 

17.  Becaufe  the  defendant  maketh  oath  that  hi  cannbt  dnfwef 
without  ftght  of  writings  in  the  country^  and  then  puts  in  a  demurred f 
therefore  an  attachment  is  awarded  againft  hini<  P.  21  Eliz^ 
Toth.  77.     Farmer  v.  Fox. 

18.  A.  made  oath  for  tlie  ferving  of  a  fubpdbna  on  k  wiinefs  to 
tefiify  on  the  plaintiff's  behalf  before  certain  commiflioners,  who 
hath  not  fo  done ;  therefore  an  attachment  is  awarded  againft  the 
defendant.  Gary's  Rep.  115.  cites  21  &  22  Eliz.  Middleton  v. 
Speright. 

19.  A  commijion  to  anfwer y  he  Murned  a  demurrer y  therefore  Cary^iRqri 
attachments  Gary's  Rep.  142.  cites  22  Eliz.  Paine  &  als'  v.  Carew.  i.58.  S.  P. 

20.  A.  brought  debt  in  the  Exchequer  in  the  court  of  Com-  Y^l\lk^ 
mon  Pleas  there,  and  pending  this  a£lion  he  commenced  ether 

a3ion  in  B.  R.  againft  the  fame  party  for  the  fame  caufe  f  per  Shttte 
tfiis  is  no  contempt,  but  Manwood  and  Fanihaw  contra,  and 
{hewed  precedents.  But  when  a  plea  is  removed  out  of  a  bafe 
court  by  writ  of  privilege,  and  the  party  plaintiff  in  the  bafe  court 
counts  in  B.  R.  this  is  no  contempt,  and  is  at  Hberty  to  fue 
where  he  pleafe4    Savil*  14.  pi.  36^  Paich.  23  Eliz*  Anon^ 

Kk  a  ai.  W« 
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21.  W.  caufed  a  leafe  to  be  made  by  a  ftranger  to  B.  of  a  boa& 
for  years,  and  then  caufed  B.  to  bring  ejeSmeot  againft  J.  S* 
whom  he  alfo  procured  to  anfwer  to  the  ^uStion,  and  paid  the  fees 
to  the  attorneys  of  both  fides,  and  this  was  in  order  and  with  an 
intent  to  get  W.  R.  out  of  pofTeffion ;  and  becaufe  W.  refufid  t0 

r  44j;  ]  anfwer  interrogatories  he  was  attached  as  for  a  contempt*  It  was 
moved  for  W.  that  here  was  nothing  executed,  but  all  refted  in 
intent  only  }  but  Manwood  Ch»  B.  held  that  there  was  more  than 
intent,  and  though  there  %uas  no/aifity  to  the  party^  yet  it  is  an  ahufi 
to  the  court  J  viz.  a  pra£tice  to  play  all  parts  and  to  abufe  the  offi- 
cers, and  Clench  faid,  it  ought  to  be  puniflied  feverely  \  where* 
upon  W.  was  committed  to  the  Fleet  and  fined,  but  as  to  pillory 
they  would  advife.  Savil.  31.  Mich^r  24  &  25  Eliz.  pL  73. 
White's  cafe. 

22.  When  2ijtatute  impofes  a  penalty  for  a  contempt,  as  the  con* 
tempt  is /)^/7a/,  foisthe  penalty  Arg.  Lane,  107.  Hill.  8  Jac. 

23.  After  an  habere  facias  feiftnam  awarded,  executed,  returned, 
ztiAftledf  the  defendant  re^tUered  and  oufled  the  plaintiff:  an  attach- 
ment was  awarded  upon  affidavit.  2  Brownl.  253.  rafch.  9  Jac* 
Gallop's  cafe. 

24.  This  Court  dire jied  a  trial,  and  the  defendant  to  avoid  the 
order  procures  an  injunBion  out  of  the  Exchequer^  the  defendant 
was  committed*  Toth.  135.  cifees  Tr»  14  Car*  Symmes  v. 
Plowden. 

25.  A  man  was  committed  for  terrifying  a  nmtnefs  who  was  to 
be  examined  at  a  commiffion.  Toth.  102,  103.  cites  Tr.  15  Car.. 
Partridge  v.  Partridge. 

26.  If  a  n»rit  of  error  to  reverfe  a  judgment  in  this  court  is 
brought  and  a/iotved,  and  notice  given  of  it  to  the  attorney  of  the 
other  fide,  and  bail  put  in,  and  the  attorney  does  not^ujiih/landing  fue  out 

*  execution ;  this  is  a  contempt  to  tUs  Court.     (Trin.  24  Car.  B.R.) 

But  it  is  no  contempt  if  notice  be  not  given  to  the  attorney  of  the 
writ  of  error  brought,  and  bail  put  in  as  the  ftatute  requires* 
L.  P.  R.  306.  cites  Mich.  1649.  ^•^* 

27.  A  manihall  not  be  in  contempt  by  nan^performanct  of  any 
rule  of  court  J  without  an  a6lual  fervicc  of  it  upon  flic  party,  or  its 
being  left  at  his  houfe.  Exb.  79.  pi.  53.  Trin.  13  Car.  a.  B.R. 
Prittiman  v.  Dove. 

28.  No  procefs  of  contempt  is  to  be  taken  out  againft  a  defen- 
dant yir  difobedience  of  an  order y  unlefs  he  htfcrved  with  a  writ  ef 
execution  of  that  order  under  the  feal  of  the  Court.  3  Chan. 
Rep.  23.  Hill.  1667.     Moyfer  v.  Peacock. 

29.  Defendant  caufed  the  plaintiff  to  be  arreflei  2  days  before 
the  commiffion  for  examination  of  witnefles  and  was  in  executiQii 
ordered  to  be  difcharged,  and  the  defendant  to  pay  cofta  and  be 
at  the  charge  of  a  new  commiffion.  2  Chan.  Rep*  22*  20  Car.  2. 
Smith  v.  Holman. 

30.  Where  the  original  caufe,  on  which  the  proce&  is  ground- 
ed, is  matter  ofnohich  the  court  has  no  cognizance,  diere  a  re/iotu, 
can  be  no  contempt.  Vent.  i.  Mich,  ao  Car.  2.  .B.R.  Sparkcs 
V.  Martiiu 

31*  A 
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31.  A  man  arrefted  on  a  latitat  gave  a  warrant  of  attorney  to 

confefs  a  judgment,  and  prefcntly  zixsx  fnatched  it  out  of  his  hand, 
tp  whom  it  was  delivered,  and  tore  ofF  the  feal  \  the  court  feemed 
to  inclkie,  in  regard  it  was  to  confefs  a  judgment  in  this  court 
(B.  R.),  it  was 'a .  contempt  on  which  an  attachment  might  be 
granted.     Vent,  3.  Mich.  20  CaK*  2.  B.  R.  Anon. 

32.  If  a  witnefs  will  not  appear  and  be  examined  upon  the  re^ 
turn  of  the  fubpoena,  the  party  may  take  an  attachment  againft 
fuch  witnefs,  and  if  examined  on  the  other  fide  fupprefs  his  de- 
pofition.     3  Ch.  Rep.  65.  per  Mafter  of  the  Rolls^  1670.  Anon. 

33.  One  delivered  a  copy  ofinjunSHon  to  the  defendant,  and 
file  wed  him  the  writ  under  feal,  but  defendant  defired  to  com- 
pare it  with  the  original  and  fee  how  far  he  was  concerned  in  it, 
which  being  denied,  defendant  thereupon  deliverd  back  the  copy, 
but  difturbed  the  plaintiff's  pofieffion.  The  ferver  of  the  cc^y 
fwore  he  (hewed  it  to  the  defendant  under  feal.     Per  Ld.  Keeper, 

it  is  zfervice  fufficient  to  ground  a  contempt,  and  that  notwith-    f  446  1 
ftanding  it  was  irregularly  ijfued  it  ought  to  be  obeyed.     2  Chan. 
Cafes,  203.  Mich.  26  Car.  2.     Woodward  v.  King« 

34.  Procefs  was  mif-ferved  by  delivering  the  procefs  to  a  wrong 
perfon,  as  it  appears  upon  commiffion  to  examine  the  contempt 
complained  of.  Per  Ld.  Qian.  there  is  no  reafon  defendatit 
(hould  lofe  her  liberty  upon  a  mi  (lake  of  farving  procefs,  2  Chan. 
Cafes,  100.  Pafch.  34  Car.  2.     Hammond  v.  Shelly. 

35.  Though  zprocefo  is  irregularly  ijfued  it  may  be  a  contempt 
to  difobey  it.     Prac.  Reg.  in  Cane.  100.  * 

36.  Quarter  feflions  committed  Ld.  Prefton  for  refyfing  to  be 
fwom  to  give  evidence  to  the  grand  jury  on  a  bill  for  high  treafon. 
But  on  a  habeas  corpus  the  court  bailed  him.  Per  Holt  it  is  a 
great  contempt,  and  had  he  been  there,  he  would  have  fined 
him,  and  committed  him  till  he  paid  the  fine,  i  -Sftlk.  278.' 
pi.  2.  Mich.  3  and  4  W.  and  M.  in  B.  R.  The  King  v.  Ld, 
Prefton. 

37.  Upon  a  rule  of  reference  to  arbitrators  they  make  ok  aioard  ^  fubmif- 
for  the  plaintiff,  and  a  franger  by  contrivance  defeats  the  party  of  j^y  J^tion 
the  benefit  of  this  award.     Per  Cur.  it  is  a  contempt  <o  the  Courts  was  by  r«ie 
and  an  attachment  fhall  be  granted,  for  it  (hall  not  He  in  any  one's  <»f  ^'<'"rt, 
power  to  defeat  the  rules  of  this  Court,  or  render  them  ineffec-  Irbitraton  * 
tual.     2  SaUc  596.  pi.  i.  Mich.  8  W.  3.  B.  R.    Sir  James  But>*  had  made 

lei's  cafe,  fomc  pro- 

grefs  in  ths 
4natter,  ^t  party  aime  and  fnatcbtd  a^vay  the  papers^  anJfo  bmdertd  farther  procfedhigs  \  and  per  Hoi% 
there  ought  to  be  an  attachment,  if  the  party  did  not  enlarge  the  rule  and  pay  calb.     7  Mod.  St  - 
Paich.  I  Ann.  B.  R.  DwWti  ▼•  Dalmanlef* 

38.  A  rule  was  made  at  nifi  prius  to  refer  a  matter  to  the  %fore^ 
men  of  the  jury^  and  that  the  plaintiff  (hail  have  a  verdi£l  for  hi^ 
fecurity ;  after  the  award  made,  an  attachment  lies  for  not  obeying 
the  rule  of  Court,  x  Salk.  84.  pi.  3.  Mich.  11  W,  3.  B.  R, 
Hall  V.  Mftcr. 

39.  An  infant  brought  appeal  of  murder i  and  D.  was  admitted 
us  prochein  amy  after  the  writ  was  fucd  out  and  before  it  was  re* 
tumablc*     TJic   under-Jberiff  at  the  in/lance  of  the  infant  and  othei^ 
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filationti  but  nd  of  the  frochein  anty^  delivered  tack  the  writ  U  th&inm 
fant  and  his  relations.  This  is  a  contempt  in  the  (heriff  for  which 
he  was  fined  and  coxnznitted,  notwithftanding  his  clerk  in  court 
offered  to  undertake  for  the  fine.'  i  Salk,  176^  177.  X2  W.  3, 
B-  R-    Toler's  cafe, 

40.  Words  contra  bonos  moxt$  Jpoken  of  a  magj/lrate  in  court  is 
a  contempti  for  which  he  may  be  fined*  2  Salk.  698.  pi.  i.  Hill* 
2  Ann.  B»  R,  in  cafe  pf  the  Queen  v.  Langley. 

41.  A.  eonfejfed  on  interrogatories  that  a  ^opj  of  a  %urit  being 
ferved  upon  him,  and  the  writ  fhewed  him,  and  hefore  he  kne%v  the 
contents  of  it,  or  out  of  what  court  it  was,  he  had  fpoke  with 
contempt,  this  was  adjudged  a  contempt,  6  Mod.  43.  JMich« 
2  Ann.  B.  R,   The  Queen  v.  Crofs. 

^.C.  dted  42.  An  infant  was  inveigled  frotn  her  guardian  (though  he  wag 
-3  Wmi  >  ^  ajigned  by  the  court)  and  married  tdW.  yet  both  the  faid  W^ 
?*  ''^*  ftnd  the  par/on  J  and  the  agents^  were  all  committed  by  the  Mailer  of 
the  Roils,  and  the  order  was  afterwards  confirmed  by  the  Ld« 
Harcourt.  Cited  by  die  Lord  Commiflioner  JekyI,  2  Wms.'s 
Rep.  112.  [and  faid  in  Marg.  to  be  22  May,  12  Aim.  Hannes  ¥• 
Waugh]. 

43.  A  rule  was  made  to  (hew  caufe  why  an  attachment  fhould 
not  be  granted y^r  difobeying  a  tolt^  10  Mod.  349.  Hill,  3  Geo,  i^ 
B*  R*   Burgh  V.  Blunt. 

44.  The  inferting  an  advertifcment  in  the  news-^papers^  ^ff^^i^g  « 
reward  ^  100  1.,  &c.  /^  any  who  will  difcover^  and  make  legal 
proof  of  a  marriage  in  queftion  in  theCourt  of  Chancery,  and  which 
marriage  had  been  before  adjudged  good  in  the  Spiritual  Courts 

C  447  ]  ^^^  ^^^  ^^  ^^  Court  of  Delegates,  and  a  verdidi  given  at  the 
bar  of  the  C.  B«  in  its  favour,  was  by  Ld.  C.  Parker  held  to  be  t 
reproach  to  the  juftice  of  the  nation,  and  a  thing  infufferable, 
and  a  contempt  of  the  Court,  and  that  in  judice  the  inferter 
jnuft  (land  conimitted.  Wms.'^  Rep.  $75,  Micb.  1720,  Poo| 
V.  Sacheverel. 

•  45.  Suing  the  ^ai7  below,  while  a  writ  oi error  {^pending  inpar^ 

Kament,  is  a  contempt  and  breach  of  privilege.  Wms.'s  Rep.  685^ 
pill.  172c.  in  the  Houfe  of  Lords,  Throgmorton  v.  Church. 

46.  Encouraging  an  infant  ward  of  the  Court  ofChancety  to  g9 
from  hif  committees^  under  whofe  care  the  Court  had  placed  him,  is 

a  contempt.  Wms.'s  Rep.  697.  Pafch.  i72if  cijes  it  as  Dr, 
Yalden's  cafe. 

47.  If  in  an  indiHment  the  profecutor  and  defendant  enter  into  a 
rule  by  cotifenti  that  the  viajlerfhall  take  48  out  of  the  freeholder's  booh, 
emd  each  party  fhall flrike  out  1 2  of  them,  and  that  the  fheriff  fball 
rHurn  the  reftdue  of  the  48  to  try  the  caufe  at  the  afffes^  and  at  the 
trial  the  defendat^t  challenges  the  array  for  want  of  hundredors^  it  is  a 
contempt,  and  ap  attachment  (hall  be  granted.  2  Ld.  Raym. 
Rep.  13^4*  Pafchf  joGpo.  B.  R.     The  King  v.  Burridge. 

48.  Marrying  an  infant  ward  of  the  Court  is  a  contempt,  thougl^ 
(he  parties  concerned  in  fuch  marriage  had  tio  notice  that  the  infant 
was  a  ward  of  the  Co^r^  3  Wms.'s  Rep.  116.  Trin.  173 It 
Herbert'^  cafe. 
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(B)     Punifhment  thereof. 

I,  p'OR  contempt  the  defendant  fiaU  bi  imprifintd^  and  fo  it  was  ^'-  Coro^ir, 
^    adjudged  were }  quod  uota»     Br.  Contempts,  pi.  2.   cites  ^.c,  and' 
44  £.  3.  24.  50  Aff.  6f 

2.  The  original  of  commitment  for  contempt  feems  to  he  derived  from 
ihcf{atute  Weftm,  2.  cap.  39.  for  fince  where  the  (heriff  was  to  im- 
priion  thofe  that  refilled  the  procefs,  the  judges  that  awarded  fuch 
procefs  mud  have  the  fame  authority  to  vindicate  it  \  hence  if  any 
one  offers  any  contempt  to  the  procefs,  either  by  word  or  deedj 
he  is  fubjed  to  commirment  during  pleafure,  viz.  a  qua  non  deli- 
berentur  fme  fpeciali  praecepto  domini  regis;  fo  that  notwith{tand«> 
ing  the  flatute  of  magna  charta,  that  none  are  to  be  imprifoned, 
niS  per  legale  judicium  parium  fuorum,  vel  per  legem  terrae,  this 
is  one  part  of  the  law  of  the  land  to  commit  for  contempts,  and 
confirmed  by  this  ftatute.  Gilb.  Hifl.  of  C.  B.  20,  21. 

3*  Upon  information  that  the  defendant  difobeyed  a  wril  of 
fubpoena  brought  to  be  ferved  againil  her,  and  that  they  which 
iliould  have  ferved  the  fa  id  writ  were  beaten  andioounded^  therefore 
an  attachment  was  granted  againft  the  defendant,  and  a  fubpoena 
againft  him,  who  made  the  ailault  returnable  immediate.  Gary's 
Rep.  54.  cites  i  Eliz.  fol.  90.  &  97.    Rove  v.  Wefl. 

4.  Attachment  for  not  performing  a  decree.  Gary's  Rep,  75. 
Cites  18  &  19  £Hz«    Leake  v.  Marrow. 

5.  Holgate  makes  oath,  he  left  an  injunSion  in  the  houfe  g/^the 
defendant,  and  that  the  defendant,  Elizabeth  White,  Thomas 
Crimorc,  and  Robert  Watkins,  have  difobeyed  the  fame,  there- 
fore an  attachment  is  awarded  againfl  them.  Gary's  Rep.  82* 
cites  19  Eliz.     Holgate  &  Ux'  ▼.  Grantham. 

6.  The  plaintifFyA^w^//  the  defendant  a  writ,  but  did  deliver  him 
neither  note  of  the  day  of  his  appearance,  neither  did  the  fame  ap« 

pear  unto  him  by  the  fchedule,  label,  or  any  other  paper,  and  the    [  448  J 
defendant  appearing  found  no  bill;  it  is  ordered  the  defendant  be  al- 
lowed good  cods,  and  an  attachment  againft  the  plaintiff  for 
fuch  ferving.      Gary's  Rep.  83.    cites  19  Eliz.      Brightman  v. 
Powtrell. 

7.  The  defendant  being  in  prifon,  and  not  in  the  Fleet,  Hjuwld  not 
make  a  better  anfufer,  though  tiuo  fubpcencis  tvere  ferved ;  my  Ld. 
Keeper  faid,  let  that  be  depofed,  and  he  ihould  be  fhut  up  clofe 
prifoner  in  whatprifonfoeverYi^vrzs*  Toth.  70.  40  Eliz.  Bicket 
V.  Waller. 

8.  A  judgment-creditor  brought  a  fci.fa,  againfi  the  principal 
after  the  death  of  the  bail^  luho  had  paid  the  debt,  and  had  a  releafi 
QfidfatisfaBion  acknowledged i  the  whole  Court  held,  that  thcfe  pro- ' 
ceedings  were  undue,  and  in  contempt  of  the  Gourt,  and  thereifore 
an  attachment  was  granted  againft  the  creditor.  2  Bulft.  68.  Pafch. 
1 1  Jac.  Higgins  v.  Sommerland. 

9.  In  ejeBment  to  be  tried  at  the  bar,  the  defendant  pleaded  in-* 
fancy  on  purpofe  to  put  off  the  trial,  but  it  was  found  by  fufficient 
proofs.  ai>d  by  fear^bing  tlie  regifter,  that  the  party  was  63  years 
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eldi  and  thereupon  an  attachment  was  granted  againft  him.     ^ 
Bulft.  67.  Mich.   1 1  Jac.     Lord  v.  Thorncton. 

I  o.  Libel  in  the  Spiritual  Court ^r  ttthes^  to  which  die  defendant 
pleaded  a  modus,  and  thereupon  a  prohibition  was  granted,  and 
afterwards  the  fame  perfon  libelled  Jor  tithes  in  the  year  Jhllowingm 
It  was  agreed  by  the  whok  Court,  that  if  the  libel  had  been  for 
the  fame  tithes  after  the  prohibition  granted,  an  attachment  (houM 
be  againfl  him  for  his  contempt.  2  Bulft.  289.  fifich.  12  Jac- 
B.  R.  Downes  v.  Hackfeby. 

1 1 .  About  Mich.  9  Car.  ^ifine  was  impofed  and  parties  pillorjed 
and  imprifoned  and  laid  in  irons  for  abufing  a  man  for  ferving  a  ful>» 
poena  in  B.  R.     Toth.   167.    Barker  v.  Shepherd. 

12.  The  plaintiffs  after  a  vcrdiB  found  for  him^  arrefted  the  de^ 
fendanty  to  the  intent  that  he  might  ha'ue  him  in  cujlody  ivhen  thejudg* 

tnent  was  entered^  and  for  no  other  caufe;  and  this  appearing  to  the 
Court  upon  his  own  confeffion  an  attachment  was  granted  againft 
him.     Sty.  211.  Pafch.   1649.  B.  R.   Lamb  v.  Duff. 

13.  The  defendant  vas  arrefed  by  a  latitat  dWeBedto  thejberij^ 
of  WiltSy  and  thence  carried  to  M.  nvhere  he  nvas  arrejied  again 
by  a  ferjeant  of  that  town  by  procejs  out  of  the  corporation^courty 
and  t!ie  plaintiff  proceeded  againjl .  /j/./i  in  that  ^urt^  and  ^ot  upon 
the  latitaty  the  court  granted  an  attachment  againft  him,  nifi, 
&c.  and  an  habeas  corpus  cum  caufa.  Sty.  239.  Mich.  1650. 
B.  R.  Brian  v.  Stone. 

•  14.  A  rule  was  made  to  (hew  caufe  why  an  attachment  fliemld 
not  go  againjl  a  juflice  of  peace  'who  proceeded  ttpon  an  indiEttneni  ^f 
forcible  entry  after  a  certiorari  dtiiveredy  end  fitted  the  party  ;  upon 
ihewing  caufe,  the  Court  ordered  that  he  fhould  be  examined  upon 
interrogatories,  and  return  the  certiorari  and  scftorc  the  fine. 
Sty.  359.  Mich.  1652.  B.  R.  Staple's  cafe. 

15.  A  witnefsy  who  attended  the  court  in  a  caufe  there  to  he  triedy 
was  arre/ledy  whereupon  a  fuperfedeas  was  granted  to  difcharge 
him,  and  a  rule  to  fliew  caufe  why  there  (hould  not  be  an  atj^h- 
ment  againft  the  perfon  who  arrefted  him.  Sty.  395.  Mich.-  16. 
B-  R.  Cullen's  cafe. 

16.  Procefs  of  contempt  is  xiotto  be  taken  cut  againft  a  defencjant 
for  difobedience  of  an  order,  uhlefs  he  be  ferved  with  a  writ  or 
execution  of  that  order  under  die  fcal  of  fhe  court.  3  Ch.  R.  23. 
Hill.   1667.  23.  Anon. 

17.  Plaintiff  told  the  defendant  he  was  cpme  to  ferve  him  with 
an  order  from  the  mafler  of  the  rolls ;  whereupon  tRe  defendant  faid^ 
the  mafler  of  the  rolls  hifs  my  — .  The  maftcr  ordered  an  iiittach-f 
ment  for  the  familiarity,  but  fajd  he  believed  the  Lord  Keeper  would 
have  committed  him.  3Clian.  Rep.  41.  Hill.  22  Car.  2.  Withara 
V.  Witham.  *  '      ' 

[  449  ]  18.  In  aflion  for  falfe  imprifonmcnt  it  was  adjudged,  that  an 
2  Kc-b.  711.  order  of  the  court  of  chancerv,  without  a  writ  or  attachment,  is 
Mj.iJ.»Vd V.>r  "°^  *  fufficient  wafrant  to  take  and  imprifon  a  perfon  for*  a'con- 
'hr  piainfiff.  tcmpt,  and  in  fuch  cafe  the  ufual  courfc  is  to  awajrd  ^  writ. 
-— ■^•»*'     2  S^und.  182.  Mich.  22  Car.  2.   Furlong  v.  Bray. 

*  H"-idt,?d  ac-  ;.       r     •        ■   '  . 

.:  )id!ngly  ;  it  fhould  have  been  an  attachmentf  and  the  defendant  (hould  have  plcatfed   quoddam  brere 
uc  aaAc^amentOy  4c.     >Iod.  272*  pU  24.  Tr'ni*  29  Car.  %    Aooa.  ' 

19.  Examiu'^ 
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19.  Examination  ordered  of  one  in  contempt  for  faficring  goods,  J  ^l**"- 
ordered  to  be  fecured^  to  be  carried  away,  he  being  there  with  "^*^'  ^^J^ 
others  at  the  time.  .    2  Chan.  Cafes,  82.    Hill.  33  &  34  Car.  2.  s.  P*.  does 
Harvey  y.  Harvey.  «»t  appear. 

.  20.  If  the  defendant  iati  not  appeared^  this  Conrt  cannot  decree 
the  bill  pro  confejfoy  but  tl  fequejlraiion  (hull  go  againft  his  real  and 
perfonal  eftate  until  he  clears  his  contempt.  2  Chan.  R.  283.  35 
Car.  2.  Nodes  v.  Battle. 

21.  For  any  dire  A  and  pofitive  contempt  a  party  may  not  only 
be  taken  into  cuftody,  but  committed  to  the  Fleet  during  the  pleafure 
of  the  Court.  But  for  a  bare  contempt  in  not  doing  fomewhat,  then 
only  till  he  obey  and  perform ;  for  a  contempt  in  doing  (bmewhat 
againft  the  order  of  the  Court  is  accounted  much  greater  than 
omitting  to  do  fomewhat  commanded,  feeing  the  one  is  wilful, 
the  other  not  always  fb  \  and  befides  what  is  only  not  done  may 
be  done,  but  what  is  once  done  cannot  be  undone,  though  its 
effefts  may  often  be  made  to-  ceafe,  or  reparation  may  be  made. 
Pr.  Reg.  in  Cane.  loo. 

22.  Where  a  defendant  was  taken  or  brought  in  upon  a  com^ 
miffion  of  rebelliony  he  was  forthwith  committed;  bccaufe  he 
had  fate  out  all  the  ordinary  proccfs  of  contempt*  Pr.  Reg. 
in  Cane.  10 1. 

23.  On  a  decree  for  payment  of  money  after  a  writ  of  execu<^ 
tioQ  and  attachment  returned,  the  Court  would  not  give  leave  for 
defendant  to  be  examined^  unlefs  he  gives  fecurity  to  abide  the  de* 
prec.     2  Vem.  91.  pi.  87.  Mich.  1688.  Roper  v.  Roper. 

24.  When  a  man  is  fined  for  a  contempt  to  a  rule  of  Court,  the 
forty  grieved  can  have  but  a  third  part  of  the  fine ^  and  it  mud  be 
returned  into  the  Exchequer,  before  a  levari  facias ;  per  Holt.  Ch. 
J.  And  though  Sir  Samuel  Aflrey  faid  he  had  known  feveral 
precedents  where  a  levari  facias  for  a  fine  hath  ifTued  out  of  the 
Crown-Office,  Holt  faid  that  had  been  much  queftioned.  CumU 
J50.  Pafch.  6  W.  &  M.  in  B.  R.    The  King  v.  Cudmore. 

25.  Rule  was  made  to  put  off  a  trial fuper  Jolutione  eujla^  and  the 
£o£ts  not  being  paid,  and  the  trial  put  off,  the  plaintiff  moved  for 
an  attachment,  but  had  it  not  \  for  the  Court  faid  he  (hould  have 
gone  on.     i  Salk.  83.  pi.  2.  Mich.  10  W.  3.  B.  R.     Anon. 

26.  Sheriff  may  take  bail  on  an  attachment  of  contempt,  but  ^2  Mod. 
the  profecutor  may  refufe  to  accept  it.     2  Salk.  608.  13  W.  3.  f^^Q^" 
£.  R*    The  King  v.  Daws.  ^  m  attach. 

meat  h  ex- 
4cutioH  after  a  decree,  the  (hcrifT  may  indft  on  fecurity  proportionable  to  the  duty,  but  in  procefs  icU 
6nly  40 1.  penalty.     Fer  Guidot  Regiiier.  Ch.  Free.  no.  Pafch.  1700.  Dajiby  v.  Lawfon. 

27.  Attachment  was  granted  ior  proceeding  after  a  certiorari  dc* 
livered.  7  Mod.  38.  Trin.  i  Ann.  B.  R.  The  Queen  v.  the 
Mayor  of  Carlifle. '  ' 

28.  On  a  motion  for  an  attachment  againft  the  defendant,  up* 
on  affidavit  made,  that  he  being  ferved  with  a  rule  of  Court,  to 
fliew  caufe  why  an  information  (hpuld  not  be  filed  againft  him, 
faid,  he  did  not  care  a  fart  for  the  rule  of  Court ;  though  it  was 
iofiiled  for  Lim,  t!:at  he  fhoiild  be  firft  heard  to  fliew  caufe  againft 
^it. 
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it)  yet  per  totam  Curiam  he  (hall  anfwer  in  cuflody,  for  it  is  ta 
no  purpofe  to  ferve  him  with  *  a  fecond  rule  who  had  defpiied 
the  firft}  fo  he  was  brought  in  and  bound  in  a  recognizance 
to  anfwer  interrogatories,  i  Salk.  84.  pi.  4.  Hill.  9  Ann*  B.  R« 
Anon, 

29.  The  IherifF  cannot  take  a  baU  bond  upon  an  attachfnent  for  a 
contempt  \  for  it  is  not  within  the  words  or  intent  of  the  iiat.  23 
H.  6.  and  judgment  accordingly.  Comyns's  Rep.  264.  pi.  145. 
Mich.  4  Geo.  C.  B.     Field  v.  Workhoufe. 

30.  A  motion  was  made,  that  one  committed  for  a  contempt 
might  be  bailed  to  anfwer  interrogatoriej^  but  the  motion  was  not 
granted  for  default  of  fureties.  And  Mr.  Mafterman  faid,  that 
formerly  the  party's  own  recognizance  ufed  to  be  thought  fuf- 
ficient,  but  the  Cot&t  of  late  years  has  always  inftfted  upon  furetieSm 
2  Barnard.  Rep.  in  B.  R.  Mich.  6  Geo.  2.  B.  R.  The  King 
y.  Clendon. 


(C)     Attachment  flayed.     In  what  Cafes. 

I.  ^HE  plaintiff  ferved  one  Rolfc  with  a  fubpoena  ad  tejlifican^ 
^  dtintf  and  after  he  was  fervcd,  before  he  could  be  er- 
amined,  Rolfe  was  preffedfor  a  foldier.  Upon  oath  made  hereof 
attachment  was  ftayed.  Gary's  Rep.  58.  cites  £liz.  foL  3.  Hum- 
ble V.  Malbe. 

2.  If  defendant  is  in  contempt  for  not  anfweringy  and  on  mo- 
tion he  obtains  time  to  anfwer,  yet  if  it  be  not  exprefsly  ordered, 
that  all  contempts  (hall  be  (laid,  the  plaintiff  may  go  on,  and  pro^ 

y^fi/;f/ the  defendant  for  not  anfwering.   Vem.  104.  pi.  91.  Mich. 
1682.  Anon. 

3.  Upon  a  habeas  corpus  and  certiorari  to  the  feflions,  the  re- 
turn was,  that  it  was  for  contemptuous  words ;  but  per  Cur.  it 
is  ill,  bccaufe  they  fhould  be  exprefjed  whatj  and  after  filing  the 
return  there  can  be  no  amendment,  vent.  336.  Pafch.  31  Car.  2. 
B»  R.     Anon. 

4.  Where  a  man  is  arrefted  upon  an  attachment,  the  con^ 
tempt  ihall  hold  good,  though  no  affidavit  be  filed  at  the  time 
of  taking  forth  the  attachment,  if  an  affidavit  be  filed  before 
the  return  of  it.     Vern.  172.    pi.  166.  Trin.  35  Car.  2.    Anon. 

5.  After  a  writ  of  execution  an  attachment  iiiued,  and  then  an 
injunction  for  poffeffion^  and  afterwards  when  a  writ  of  affifiance  vns 
moved  for,  the  defendant,  upon  debate,  was  admitted  to  appearand 
be  examined,  Arg.  2  Vern.  92.  Mich.  1688.  cites  it  as  the  Duke 
of  Norfolk's  cafe. 

6.  The  queftion  Mras,  whether  defendant  could  be  heard  before 
he  had  cleared  his  contempts,  though  he  offered. to  pay  all  plain- 
tiff's  demands,  principal,  intereft,  and  cods.  Ordered,  that  the 
defendant  bring  before  the  mafler  all  that  is  due  for  principal, 
intereft,  and  cofts,   and  then  to  be   at   liberty  to  move  to  have  his 

fequefhration  dtfcbargedy   but  the   fequeftration  not  fufpended  in- 
the  mean  time.  MS.  Tab.  Feb.  20.  1 7 19.  Lord  W.  v.  Oftaldifton. 
12 
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(D)     Attachment  and  Contempt  dlfcharged;  bj 

what.     And  how. 

1.  T  C.  vn^ferved  with  a  fubpcena  hy  the  name  ofR.  C.  and  J.  W. 
J  made  oath,  that  he  ferved  a  fubpoena  upon  R.  C.  and  an  at- 
tachment was  ferved  upon  J.  C.  and  ordered  that  he  (hould  be  dif- 
charged  thereof,  and  might  exhibit  his  bill  into  this  court  againft  [  451  ] 
the  faid  J.  W.  and  call  him  in  by  procefs  to  anfwer  his  perjury, 
Gary's  Rep.  103-  cites  20  EJiz,    Clcgge  v.  Warberton. 

2.  An  attachment  and  other  procefs  of  contempt  iffued  out  of 
this  court,  for  not  returning  the  defendant's  anfwer  by  commif- 
Con,  is  difcharged,  paying  the  ordinary  fees,  becaufe  the  plaintiff 
stamed  one  comnnffiofier  %vho  rtfufed  to  join  with  one  of  the  defend- 
ant's commiilioners  in  taking  the  defendant's  anfwer,  and  a  new 
commii&on  is  granted  to  indifferent  commiilioners^ named  by  the 
defendants.  Gary's  Rep.  113.  cites  21  &  22  Eiiz.  Marfhall  v« 
Garwood. 

3.  G.  P.  made  oath,  that  where  the  plaintiff Terved  a  fuhpmia 
upon  him  to  appear  before  commiffumers  to  teftify  on  the  plaintiff's 
party,  he  the  faid  plamtiff  did  not  give  or  tender  him  the  faid  G. 
any  money  for  his  charges^  and  alfo,  that  he  wasfick  then,  and  not 
able  to  travel  \  therefore  ordered  the  faid  G.  be  difcharged  of 
the  procefs  of  contempt  gotten  out  againft  him  for  not  being 
examined,  Gary's  Rep.  141,  142,  cites  22  £Iiz.  More  v« 
Woreham. 

4*  The  defendant  took  out  a  commiffton  to  take  his  anfwer  in  the 
country,  and  returned  a  demurrer ^  therefore  the  plaintiff  took  out 
;in  attachment,  which  this  Gourt  liked  well,  for  that  the  defend- 
ant did  riot  direftly  anfwer,  yet  in  regard  of  an  oath  made  of  the 
defendants  impotency,  a  nenu  commiffton  is  granted  to  take  his 
anfwer,  and  difcharged  of  the  attachment,  paying  the  ordi* 
^ary  fees,  Gary's  Rep.  142,  143.  cites  22  Eliz.  Pain  &  aT 
V.  Carcw. 

5«  A  rule  was  made  to  iliew  caufe  why  an  attachment  {hould 
not  be  granted  againft  an  attorney,  who  was  mayor«  of  N.  for 
iffuing  out  an  execution  upon  a  judgment  obtained  there  after  a  writ 
of  error  delivered  to  him  and  allowed;  but  he  proving  that  he  was 
informed  by  counfel,  that  the  record  was  not. removed  thence* 
by  reafon  of  a  dcfe^  in  the  writ  of  error,  he  was  difcharged. 
6ty.  321.  Hill.  165 1.  B.  R.    Mayor  of  Newbury's  cafe. 

6.  Upon  a  motion  for  an  attachment  for  that  the  defend* 
ant  had  put  one  out  of  poffejfon  who  tvas  put  in  by  virtue  of  an 
habere  facias  poffeffionem ;  it  was  denied,  becaufe  it  was  infifted 
on  by  the  derendant,  that  he  came  in  by  an  elder  judgment^  and 
on  extent  upon  it.  Sty.  3x8*  HilL  1651.  B.  R.  Fortune  y«' 
JohnfoR. 

7.  13  Car.  2.  fl.  2.  cap.  2.  f  4.  Perfons  taken  upon  an 
attachment  for  contempt^  not  to  be  difcharged  without  a  lawful  fuper^ 

fedeas. 

8.  Zubpatna 
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8.  Subpcena  in  nature  of  a  fci.  fa.  4o  revive  a  decree;  the  dem 
fendant  does  not  anfwerj    but    is  examined  upon  interrogatories   to 

clear  his  contempt.     2  Freem.  Rep.  128.   pi-  153.  Trin.  1677. 
Anon. 

9.  Procefs  ifiiied  till  proclamation  nvas  returned :  then  came  the 
general  pardon.  The  defendant  appeared  and  demurred.  The  plain* 
tiff  moved  to  fet  afide  the  demurrer }  for  though  the  contempt 
was  pardoned,  yet  the  delay  was  no  lefs  to  the  plainti£F.  The 
lord  keeper  faid  that  as  to  the  contempt,  the  defendant  ftands 
rectus  in  curia,  and  conkqucntlj  all  contempts  are  Rktwife  pardoned^ 
and  therefore  ordered  them  to  proceed  on  demurrer.  Cfaaiu 
Cafes,  238.  Mich.   26  Car.  2.    Anon. 

10.  An  attachment  after  a  decree  for  difmiffion  is  in  nature  of 
an  execution  at  law,  and  a  general  pardon  may  pardon  tie  coatemfi^ 
tut  not  tie  debt.  Fin.  Rep.  253.  Tiln.  28  Car.  2.  Bartram  t» 
Dannett. 

Bvt  where  1 1.  Upon  a  motion  for  a  ferjeant  at  arms,  on  a  commi/^on  of  re* 
'"  ^M  ^^^^^^  retomedy  the  Court  held  that,  by  the  king*s  demife^  all  procefs 
twA  out  in  of  contempt  not  executed  is  determined^  fo  that  you  muft  begin  agaia 
the  time  ^  ^t  an  attachment ;  but  where  any  procefs  is  executed,  and  a  cepi 
Se^d^^Md  corpus  returned,  there  the  procefs  (lands  good.  Vem.  300.  pU 
€xttutii        295.  Hill.   1 684.    Anon. 

3  </tfjf  afttr 

the  k%i*gi  damfey  but  hefvre  not'.ce  ef  bis  deaib^  the  Court  on  reading  the  cafe  of  *  Cikv  r.  Vss- 
ICON  I  in  Cro.  C.  97.  and  a  precedent  in  the  Lord  Keeper  North's  time,  betwii^t  VAvcHAPr  t» 
BAMPr  icLDy  was  of  obioion  that  the  attachment  was  weil  eiecoted,  and  alfo  well  rctomed,  and  tliaC 
the  pioceeding  upon  it  unce  was  good.     Vcrn^  400.  pi.  ^-jz*  Paich.  i686.  Buich  v.  Maypowder. 

12.  If  one  is  arrejled  upon  an  attachment  either  in  procefs  or  in 
execution  after  a  decree,  yet  in  both  cafes  on  his  appearing  Be/ore  the 
regijler^  he  is  to  be  difchargedy  and  to  anfwer  the  interrogatories 
at  large,  and  not  in  cuflody,  and  upon  the  regiiler's  certificate, 
that  the  party  has  appeared,  the  fherifF  is  to  deliver  up  the  bond. 
Ch. Prec.  lie.  Mich.   1699.     Danby  v.  Lawfon. 

13.  If  one  brought  in  on  contempt  denies  all  upon  oath^  he  is  of 
courfe  difcharged  of  the  contempt  \  but  if  he  has  forfworn  himfelf 
he  {hall  be  profecuted  for  the  perjury  i  per  Cur.  12  Mod.  511. 
Pafch.    I J  W.  3.     The  King  v.  Sims. 

14.  Contempts  for  aBing  agalnjl  an  order  of  the  Court  dit 
charged,  the  order  being  erroneous.  MS.  Tab.  Jan.  28th,  1 7 22. 
Stone  V.  Burn. 

i^.  If  one  in  contempt  to  a  ferjeant  at  arms  for  want  of  an  an- 
*  fwer,  and  then  puts  in  an  anj^joer^  and  the  clerk  in  court  accepts  the 

cojls  of  the  contempt y  this  purges  the  contempt.  2  Wms.'s  Rep. 
481.    Trin.  1728.  at  the  Rolls.     Anon. 

i6.  Mr.  Mafterman  faid  that  by  the  prafticc  of  the  Court  is^ 
terrogatories  need  not  be  filed  againft  a  man  committed  for  a  con- 
tempt till  within  4  days  after  fecurity  given  by  the  party  to  anfwer 
them  9  but  the  Court  held  the  party's  giving  fecurity  not  ncceflary 
as  he  is  in  ciiftody,  and  that  4  daysjhould  be  computed  from  the  time 
of  the  party* s  being  fworn  to  anfwr  tkem.  2  Barnard,  -Rejp.  in  B,  R. 
Trin,  5  Geo.  2.    Anon. 
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(E)     Where  Procefs  muft  begin  De  Novo. 

r.   'pvEfcndant  was  in  contempt,  and  pardoned^  and  the  plaintifF 
^^  was  compelled  to  ferve  a  new  fubpcena  to  do  that  which 
was  firft  ordered.     Toth.  lo.  3.  cites  Trin.    37  Eliz.     Young  v. 
Chamberiain. 

2.  If  after  procefs  of  contempt  the  defendant  puts  in  an  infuf' 
JUietit  anfwery  and  fo  reported,  the  plaintifF  fhould  not  begin  as 

formerly  with  procefs  at  the  fubpcena,  but  (hall  go  on  to  the  at- 
tachment with  proclamation  and  other  procefs,  as  if  the  anfwer 
had  not  been  but  in.  Per  Lord  Keeper.  Chan.  Cafes,  238.  Mich. 
26  Car.  2.     Anon. 

3.  One  in  contempt  to  afgrjeofit  at  arms  for  want  of  an  anfwer^  Abr.  Eqti. 
puts  in  an  infufficient  anfwer,  and  the  clerk  in  court  accepts  the  ^*^"'  35'- 
€o/ls  of  the  contempt,  and  fo  purges  it.  In  the  procefs  of  contempt  and^faysthia 
for  thc/econd  anfwer,  the  plaintiff  muft  begin  again  with  an  at-  diftinaion 
tachment,  and  not  where  he  left  off.     But  if  neither  the  plaintiff  "^^^l^^J 
nor  his  clerk  in  court  accepts  the  cofts  for  want  of  the  firft  an*  general,  and 
fwer,  though  tendered,  and  thcfr/I  anfwer  be  reported  infufficient^  agreed  to  by 
the  plaintiff  may  go  on  with  the  procefs  for  the  fecond  anfwer,  ^<^^®^  «« 
where  he  left  off  at  obtaining  the  firft.     And  therefore  it  is  ufual  and  agreeable 
and  proper  for  the  clerk  in  court  to  refufe  the  cofts  for  want  of  to  the  priot- 
the  firft  anfwer,  till  he  is  fatisfied  it  is  a  full  anfwer,     2  Wms-'s  Jfc/court.''^ 
Rep.  481.  pi.  152*  Trin.  1728.  at  the  Rolls.  Anirn.  Trm.172'8. 

between 
Haiftwell  and  Gr^^er,     [Aiid  Teems  to  be  S.  C] 


(F)     Pleadings.  [453] 

I.     A  Ttachment  upon  a  prohihitlon  f(^fuing  in  the  Spiritual  Courts 

-^  for  tithes  of  great  trees  againft  the  ftatute,  he  faid  that  hfued     " 
of  tithes  offtlva  cadtia,  ab^ue  hoc  that  he  fued  cf  other  than  of  filva 
cxdua,  and  no  plea,  but  fiall  fay  ahfque  hoc  that  he  fued  of  great 
trees.     Br.  Traverfe,  per,  &c.  pi.  311.  cites  5  E.  3.  10. 

2.  In  contempt  for  not  admitting  varlet  of  the  king  to  a  corody^ 
it  was  faid  that  it  had  been  a  good  plea  for  the  prior  to  the 
contempt  to  have  faid,  that  there  came  but  one  writ  cf  contempt 
to  his  hands,  quod  nullus  negavit.  Br.  Contempts,  pi.  18.  cites 
50  Aff.  6. 

3.  Attachment  upon  prohibition,  that  he  held  plea  contra  H  the 
prohibition  of  the  king,  and  did  not  count  that  prohibition  was  de^ 
livered  to  the  defendant,  and  therefore  ill,  for  the  form  fkall  be 
obferved  in  matters  which  are  not  traverfable  as  here,  and  efplees 
in  formedon,  &c.  and  yet  they  are  not  traverfable,  and  this 
default  was  pleaded  to  the  count.  Br.  Count,  pi.  ik.  cites  9 
H.  6.  6j. 

4.  Certiorari  out  of  B.  R.  to  the  mayor  of  JVinton  to  certify,  &c. 
who  did  not  return  the  alias  or  the  pluries,  by  which  attachment 

upon 
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•  In  the  upon  coiitcmpt  iflued  to  the  JBerjf,  and  he  nturtud  the  writ  qttoi 

?**Ti**^h« '  ^^P^  corpuj  majorisy  who  prayed  that  the  kl^g  count   againfi  him  ; 

fabietfivea  and  bccaufc  the  record  and  the  writ  made  mention  of  thede-« 

count  in  ihif  livery  of  the  writs,  &c.  therefore  by  the  juitices  he  need  not 

^Uth!^'  count ;  for  the  record  comprehends  the  day  and  pkce  of  the  dc» 

Count,  pi.  livery  of  the  writs,  and  all  the  matter,  but  by  others  he  (hall 

34.  cite<  make  count,  and  the  *  tales  have  a  count  in  this  a£tion ;  for  the 

there  itTs  ^ayor  may  traverfe  that  no  writ  was  delivered  to  him  quod  fuit 

vis.  the  dV  condeflum.    Br.  Contempts^  pi.  14.  cites  2  £•  4.  i. 

dantion 

pves  a  count  in  this  cafe,  &c« 

5.  Bill  of  attachment  upon  privilege  for  goods  carried  away,  was 
brought  by  the  warden  of  the  Fleet,  who  had  the  office  injure  uxoris, 
the  defendant  /aid  that  he  if  guardian  in  jure  uxoris,  and  is  not  fi 
named  in  the  writy  judgment  of  the  writ,  and  non  allocatur;  for 
he  is  officer,  which  is  fufficient  to  have  the  privilege,  and  the  of- 
fice itfelf  is  not  here  in  debate,  and  therefore  the  writ  awarded 
good.     Br.  Attachment,  pi.  22.  cites  9  E.  4.  40. 

6.  Debt  upon  the  attachment,  the  iherifF  returned  quod  at 
tachiatus  eft  per  cattalla  ad  valenciam  40  s.  and  at  this  day  the  de- 

fendant  was  e/^oigned,  and  at  the  day  which  he  had  by  the  efibign 
he  made  de/aulty  and  per  tot.  Cur.  the  eflbign  of  the  goods 
attached  are  faved,  notwithftanding  the  default  afiery  quod 
nota.  Per  Judicium.  Br.  Forfeiture  de  Tcrres,  pi.  67.  cites 
21  £.  4.  78. 

7.  Contempt  ihall  be  anfwered  in  proper  perfon  and  not  by  at- 
torney.   Br.  Contempts,  pL  15.  cites  22  £.  4.  33, 34. 

8.  Attachment  f(^/f  a  prohibitiony  and  counted  that  he  delivered 
a  prohibition  to  the  defendant,  and  yet  he  proceeded  in  the  Spiri- 
tual Court,  the  delivery  of  the  prohibition  is  not  traverfable,  but  if  he 
proceeded  contrary  to  the  prohibition  of  the  king  or  not.  Br.  Traverfes, 
per,  &c.  pi.  370.  cites  i  H.  7.  18.  in  the  end  of  the  ^afliou 
debated  there  arguendo^  in  the  Old  ReportSj  and  therefore 
quxre. 

For  more  of  Contempt  in  general,  fee  Cettforarf,  CO(tj$i 

(Cbilienre,  t^roi(bttfon,  l&f  queStatfon)  &triiim0,  and 

other  proper  titles* 
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Fol.  4841 

(A)     [OfProce/s]     To  what  Time  it  may  be.        sec  dt.  ii 

^turn,(T). 

[1.    TTPON  an  origiftnly  a  term,  or  tnvoy  or  three  terms  may  he  ibid,  cites 

^     mefn  between  the  tejie  and  tie  return  ;   and  this  (hall  be  a  Trin.  15 

good  continuance,  for  the  defendant  is  not  at  any  prejudice  by  it,  *  ^'  ^* 
uiid  the  plaintiff  may  give  a  day  to  the  defendant  beyond  the  common  day 
if  he  will.     D.  2  Eliz.  175.  23.] 

[2.  A  continuance  by  capias  ought  to  be  mzdc  from  term  to  term,  •  Fitxh- 

and  there  cannot  be  any  mefn  term,  becaufe  the  defendant  ought  ^°n^>n»-^ 

not  to  flay  fo  long  in  prifon.      •  8  E.  4.  13.      Per  Cumber,  f  citel'sVct* 

D.  2  Eliz.  175.  23.]  Br. 

Continu- 
ance,  pi.  48.  cites  S.  C. f  Cio.  E.  467.  (bis)  pi.  17,  Hitt.  3S  Elis.    Arg.  cites  S.  C.  and 

21  H.  7.  16.  and  S  E.  4.  4.  S.  P. 

[3.  But  by  dfjfrefs  a  continuance  may  be  made  with  more  than  a  F»tih.  Con. 
term  mefn.     8  E.  4.  13,  per  Cumber.         D.  2  Eliz.  175.  23.]        ^'!*"tes|'.j!: 

Br.  Condnuiaee,  pi.  48.  cites  S.  C.  and  S.  P.  as  from  Mich,  to  Eaftcr. 

^4.  If  a  continuance  be  made  in  an  inferior  court ,  ad  proximam  Cro.C.a54, 

ibidem  tenendum^  without  alleging  any  day  to  which  it  is  adjourned;  Jo^^y."^**" 

yet  if  the  court  be  to  be  held  by  cuflom^  not  at  any  certain  day^  Laxon. 

as  every  week,   or  de  tribus  in  tres,    &c.  but  die  lunae,   when  ?.  C.  and 

the  judges    thereof  pleafe ;    this  is  a    good  continuance.      P.    8  affij^^^'by 

Car.  B   R.  between  Laxe  and  Jesson  adjudged,  and  a  judgment  three  juf- 

given  in  Coventry  affirmed  in  a  writ  of  error ;  this  being  moved  ^'<^«s> 

for  error.]  ^  bil^te'.**"' 

And  Jones  J.  faid,  that  all  their  proceedings  in  Wales  are  •  adjourned  till  the  next  great  fefiions,  and 
none  knows  when  the  great  feflfions  fliall  be  held.  And  it  is  faid  that  this  error  was  aiSgncd  and  oteiw. 
ruled  in  the  caie  of  Bythel  v.  Parry. 

[5.  In  writs  of  execution  the  jujlices  may  give  a  day  at  their //r^»-  Fitzh.  Jonr. 
Jure.     24  Ed.  3.  31.  b.]  |';9:«"« 

[6.  As  in  2l  fcire  facias  to  execute  a  fine.     24  E.  3.  31.  b.J  Fitah.  Jonr. 

pl.  9.  citcf 
S.  C 

[7.  If  a  continuance  be  in  an  inferior  courts    that  hath  power  to  *  Cro.  C. 

bold  plea  de  tribus  in  tres^  or  any  other  certain  time,  and  not  otherwife,  ^54>  ass- 

there  the  continuance  ought  to  be  ad  proximam  curiam^  fcilicetf  and  aU  son  V. 

lege  the  day,  otherwife  it  is  not  good)  and  it  is  not  fuffctent  tofay,  Laxon. 

adquam  quidem  proximam  curiam ^  fcilicetfuch  a  day ^  &c.  becaufe  the  f4„j*,*^b 

party  ought  to  know  the  certain  day  upon  which  the  entry  of  the  admitted.-^ 

continuance  is.    B.  8  Car.  B.  R.  between  Laxe  and  Jesson,  in  See  pi.  4. 

o  -L-A*^  S.C.  &(C) 

»^"^   pl.a.  S.Ci 
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•  Tiu<  ii  a  writ  of  error  upon  a  judgment  in  Coventry,  agreed  per  Curtain* 

nrl'zsi'  •  D.  9  Eiiz.  252.3  • 

be  D.  262-  b.   pi.  32,  33.  Trtn.  9  £llg.  S.  C.  cited  Cio.  E.  105.  pi,  16.  Tria.  30  £lis« 

B.  R.  in  cafe  of  Lxat  ▼.  Jcnnincs,  in  which  cafe  a  judgment  vras  reverled  in  an  inferior  f  court  for 
error,  becaufe  the  diftreft  vja*  aboard  ed  returnable  at  the  next  court  after  Jerking  the  procefs,  wfaerea* 
every  return  ought  to  be  ai  a  day  certain,  and  it  may  be  the  procefs  (kaU  not  be  fenred  within  a  fear, 
and  the  defendant  is  to  bave  day  at  eviry  court,  otherwife  the  procefs  is  difcoatinued,  and  therefbue 
judgment  was  leverfed.  S.  C.  cited  2  Bulft.  37.  Mich.  10  Jac.  in  cafe  of  Jones  ▼•  Smith» 

which  was  that  J.  was  arreted  on  procefs  to  afptar  in  placifo  tranfgr/'jfionis  at  the  eeurt  of  the  Mar^aifeA 
md  fraxmam  curiam  there  held,  without  fheveing  the  day  certain  when  the  nest  court  was  to  be  heM» 
fxcepdon  was  taken  that  this  is  too  general,  for  fo  he.  may  be  detained  40  years  before  any  court  may 
be  held,  and  that  the  day  when  the  court  Aould  be  held  Aiould  have  been  inevm  oert;un  ;  and  thoogb. 
it  was  objeded  that  proxima  caria  here  appoars  well  by  their  jnrifdidion,  whkh  it  to  hold  the  covit  de 
die  in  diea,  and  that  fo  the  fame  had  been  ufed  thele  ^o  years,  without  (hewing  the  day  certain  whea 
the  court  was  to  be  held,  yet  the  whole  Court  was  of  opinion  that  the  day  ought  to  have  been  ccttaiiilf 
Ihewn,  and  for  default  thereof  the  plea  was  held  ill,  and  the  party  arrefted  difcharged.  ■  Cro.  J. 

314.  pi.  15.    Johns  V.  Smith,  S.  C.  adjudged  accordingly. S.  C.  and  alfo  D.  261.  pi.  33. 

and  Cro.  £•  Leat  ▼.  Jennings,  105.  citad  Raym.  205.  Mich.  22  Car.  2.  B»R.  in  the  cafe  of 
GiBBS  y-  STiATFoao.  ButTwifden  J.  faid  that  the  ca£s  of  Dyer  was  good  enough  notwith- 
ftanding  that  error,  but  the  judgment  was  reverfed  for  other  erron,  as  appears  z  Roll.  Abr.  416*  pi.  a* 
Jeflbn  V.  Laxen,  fed  adjornatur.     See  Inf.   (C)  pi.  3.    this  cafe.  ■  Mod.  Si.   pi.  45.    Mich« 

22  Car.  2.  B.  R.  Anon.  Hale  Cfa.  J.  faid  that  when  in  an  inferior  court  theveniic  ^iat  is  ad 
proximam  curiam,  it  is  naught ;    becaufe  it  is  uncertain  when  the  court  will  be  kept;  hat.  if  U  be 

aifuch  a  day  ad  froximam  curiam,  it  is  good. In  fallc  imprifoiimenl,  the  defendant  juftined  bj 

procefs  out  of  an  inferior  court,  which  was  to  take  the  plaiotifl-'  and  have  him  ad  proximam  curiam  { 
exception  was  taken  to  this,  and  the  Ch.  Juftice  doubted  that  the  exception  was  good,  and  fo  the  plea 
ill,  becaufe  it  ought  to  be  on  a  day  certain  ;  but  ti^e  ctherjuftices  e  contra,  and  judgment  for  the  de- 
iieaiUnt*    2  Mod.  58,  59.  Mich.  27  Car.  2.  C.  B.  Crowder  v.  Goodwin. 

[8.  Continuance  cf  a  plea  cannot  be  by  one  term  or  tmre  tnefn^ 
i//i?«  the  ^r^^r  of  the  defendant.  M.  15  Jac.  B.  R.  betireea 
Shotbolt  and  Leech,  per  Curiam  agreed.] 


339*  upon  a  judgment  given  in  Banco,  it  was  adjudged  to  be  a  dif- 

continuance,  where  the  cafe  was,  that  in  trefpafs  in  Banco  the 
defendant  pleaded  a  fpecial  plea^  upon  which  th^  plaintiff  demurred^ 
and  the  Court ^  upon  an  advifare  vtdt,  gave  da-^  from  Eafler'term  t» 
MicbaelmaS'term^    intermitting   Trinity-term^    and   therefore    ad- 
judged to  be  a  difcontinuancc,  and  the  judgment  reverfcd  accord- 
ingly ;  becaufe  if  this  Ihould  be  allowed,  the  Court  might. delay 
J-    j_       men  perpetually,  for  as  well  as  they  might  intermit  one  tenxi^ 
I  Foi.  485.  they  might  ||  intermit  one  year,  or  twenty  years.     Contra  M. 
*  »"*i^'  —'  15  Jac.    B.  R.    between    Shotbolt    and    Leach,    per    Cu- 
riam.] 
s^c  ^ad'  ^}^'  ^^  ^  "^^"  declares  in  an  action  upon  the  ftatute  of  mono-^ 

judged!  "  polies,  as  the  king's  patentee  of  foap,  and  after  the  defendant  in 
£qfier-term  pleads j  that  the  king  did  not  make  any  fuch  letters  pa- 
tents, and  ijfue  is  Joined  thereupon,  and  day  given  to  the  plaintiff  till 
MichaetmaS'termj  but  there  is  no  continuance  between  Eafter  and- 
Trinity-term^  it  is  a  difcontinuancc,  for  though  the  Court  might 
give  day  to  bring  in  the  letters  patents  in  Michaclmas-term,  omit- 
ting Trinity-term,  yet  there  ought  to  be  a  continuance  between 
Eafter  and  Trmity-term  by  a  Curia  advifare  vult,  till  Trinify- 
term,  or  otherwife  it  is  a  difcontinuancc.  Tr.  1652.  between 
Friend  and  Baker  adjudged.^ 

II.  The 


Qrontinuance  onti  S)frcontinuancr.  45^ 

It-  The  defendant  being  to  go  to  the  marches  of  Scotland 
with  the  king,  to  aid  him  in  his  war,  the  king  by  writ  commandid 
the  jujiices  to  cotUtnue  tie  plea  till  his  (the  king's)  return.  The 
judges  notwithftanding  proceeded  to  judgment  againft  the  de- 
fendant, and  the  judgment  was  affirmed  in  error  \  for  every  con^ 
4inuance  mufl  be  to  it  day  certain,  whereas  the  king's  return  is  un-» 
certain.  Jcnk.  7.  pi.  10.  cites  Mich.  3  E.  u  f.  ap.  [but  it 
ihould  be  f.  oV  pi.  24.]  Ctefley's  cafe. 

12.  Attaint  in  B.  R.  was  not  difcontinued,  becaufe  he  had  a  Br.  I>tfe<Mu 
longer  day  than  the  common  day  i  for  this  is  the  delay  of  the  plaintiff  p°°"J-^*^* 
himfelf*     Bn  Jours,   pi.  43.    cites   15  AflT.  6.   and  6  E.  3.    ac-  28!*^ii!ji 
cordmgly-,  S.  C. 

13.  In  quare  impedit,  they  were  at  ijfue  upon  traver/e  of  the  pre^^   [  456  1 
Jentment,  by  which  the  plaintiff  claitnei^  2x16.  tliiQ  plaintiff  prayed  day 

by  12  weeks,  and  the  defendant  prayed  day  by  i^  days,  and  the 
longeft  day  was  given  according  to  the  prayer  of  the  plaintiff  j 
quod  mirum  !     Br.  Joufs,  pU  43.  cites  21  E.  3.  2p. 

14.  tn  qffife^  writ  was  awarded  to  the  bifbop  to  certify  whether 
iaftard  or  mulie'r,  and  the  parol  was  not  without  day,  but  day 

f;iven  to  the  parties  adproximam  fefftonem  £5*  interim  quod  fequatur 
reve  epifccpo  ad  cert'^cand*,  at  which  day  the  biftiop  did  not  cer- 
tify, and  Jicut  alias  was  awarded,  and  day  was  given  over  to  the 
9text  feffions.     Br.  Jours,  pi.  46*  cites  38  Aff.  30. 

15.  In  trefpafs,  they  were  at  iffue,  and  tht  plaintiff  took  day  by  a  S.P.  Br» 
jear^  and  the  other  alleged  it  for  dif continuance  of  p*'ocefs,  and  yet  ^*^*^°"^'"*'*^ 
good  by  award  ;  for  the  plaintiff  may  delay  himfelf.     Br.  Jours,  cefs^  pi.  7!* 

pL  1 6.   cites  46  £.  3%    16.  citei46£.3» 

\6.  Trefpafs  againft  two,  the  one  appeared  -and  pleaded  to  iffue, -  •  s.  P. 
and  the  other  made  default,  and  day  was  given  to  him  who  pleaded  by  ^^^^*  P^*  *> 
a  year,  yet  no  difcontinuance  by  award,  by  reafon  tliat  the  •  aiH.7.  i$« 
plaintiff  itff^Ty  delay  himfelf  without  offence,  by  award.     Br.  Difcon-  —  in<7f« 
tinaance  deProcefs,  pi.  7.  cites  46  E.  7.  26.  ftfi»r,  itwai 

tinaance  in  B.  R.   becaufe  he  had  longer  day  than  tht  common  day ;    for  this  is  the  delay  of  the  pUia^ 
^  tiffhimlelf.     Ibid,  pk  aS.  cites  15  AflV  6.  and  T.  6  £.  3.  accordingly. 

17.  A  man  outlawed  fued  charter  of  pardon,  and  fcire  facias  againfl 
the  plaintiff,  who  pleaded  to  iffue,  and  after  he  who  was  outlawed 

faid,  that  there  were  only  two  capiafes  before  the  exigent  which  appeared 
qf  record :  and  by  fome,  by  the  fuit  of  the  pardon  he  affirms  the 
record,  and  cannot  take  advantage  of  difcontinuance,  and  by  fome 
it  is  ill  continuance ;  and  after  he  found  mainprife,  and  therefore 
it  feems  that  it  is  admitted  to  be  difcontinuance.  Br.  Utiagary, 
pi.  62.  cites  3  H.  4.  10. 

18.  If  the  plaintiff  counts  in  debt  or  trefpafs,  and  the  defendant 
pleads  to  the  jurifdiBion,  or  if  continuance  be  taken  to  another  term,' 
it  fhall  be  made  upon  the  writ  as  if  no  continuance  had  been 
made,  and  no  continuance  fhall  be  entered,  and  at  the  nesit  term  the 
plaintiff  fhall  count  de  novo  j  per  Babb.  Br.  Continuance,  pi.  23* 
citc^  8  H.  6.  1 8. 

19^  Note,  per  Cumberfofd  prothonotary,  that  capias,  nor  cof$* 
tinuance  by  capias^  can  have  day  only  from  term  to  term,  by  reafon 
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ff  the  imprifonment ;  but  cwtYn  ofdiftrefs^  for  this  may  over-pafs  t 
term  ;  as  of  iflue  in  Mich,  term  returnable  term.  Pafch.  Bt« 
Jours,  pi.  71*  cites  8  £•  4.  14* 

20.  In  attaint^  the  grand  jury  appeared^  and  the  Court  by  affent  ff 
fie  parties  gave  day  to  thetrty  and  to  the  petit^jury  di  termino  Pafcbit 
in  15  Jobannis  in  terming  Trinity ,  that  the  parties  may  come  to 
agreement  in  the  mean  time.      Br.  Jours,    pi.  56.    cites  21 
£4  4.  23. 
D.  «5«.  a.        21.  An  exigent  may  be  awarded  in  Eafler'4erfn  tetumable  in  Mi* 
\m.^vX\t>  chaelmas^term :  for  the  nature  of  the  writ  requires  it;  becaiife 
S.  C.  but     otherwife  in  the  ihort  term  5  counties  cannot  be  held,  and  there- 
s.  p.  does    foyc  though  a  term  mefne  be  left  out,  yet  the  writ  is  goody  and 
Mtqypear.    ^dj  continued.      Dal.  104.    pi.  43.    anno^sEliz.    Pollard  v. 
Paine. 

22.  So  a  grand  cape  in  a  real  aSHon  requires  9  returns^  and  there- 
lore  if  it  be  awarded  in  Eajier^ermy  it  (hall  be  returm^le  ahut 
Cra^  Animarum  in  Mich«  term,  and  though  a  term  be  left  out, 
yet  it  is  good  enough,  becaufe  the  return  of  the  writ  requires  it. 
*    ][)al.  104.  in  S.  C< 
C  457  ]       23*  A  judgment  in  an  inferior  court  was  rcvcrfcd  for  error, 
becaufe  the  dijirefs  was  awarded  returnable  at  the  next  court  efttf 
theferving  of  the  procefr  s  whereas  every  return  is  to  be  at  a  day 
certain  ;  and  it  may  be  the  procefs  ihall  not  be  fervcd  within  a 
year,  and  the  defendant  is  to  have  day  at  every  court,  otherwife 
the  procefs  is  difcontinued  \  and  judgment  was  reverfed.    Cro.  B^ 
105.  pi.  15.  Trin.  3oEliz.  B.  R.  Leat  v.  Jennings. 
S.  C.  Cited        24.  Error  of  a  judgment  in  the  Court  of  H,  th^  judgment  bring 
A'««  irt  debt  by  nihil  dicit  /  the  error  afligncd  was,  that  after  imparlance 

which  f«?n  ^y  war  given  to  the  parties  till  the  next  courts  and  no  day  cerfainf 
the  notes  at  and  for  this  caufe  it  was  holden  a  difcontinuance,  and  tb«  judg" 
£n?rtb*^*  ment  reverfed.  Cro,  J.  571.  pi.  12.  Pafch«  18  JaC*  B.  R^ 
iM^^J  ^    Adams  v.  Flyth. 

Hale  dabitaatk 

25.  In  trefpafs  in  C.  B.  after  a  plea^  repTtcationy  and  detnurrerf 

the  entry  nvaSy  Curia  advifari  vultfrom  Hillary^ierm  to  Trinity-tertny 

leaving  out  Eafter-term ;  it  was  infifted  that  this  might  well  be 

done,  becaufe  it  is  the  aft  of  the  Court,  and  they  may  take  fo 

much  time  to  advife  before  they  give  their  judgmentir    But  per 

DoderIdgoJ«  though  a  particular  continuance  by  dies  datus  may 

be  by  leaving  out  a  year,  becaufe  the  plaintiff  may  delay  himfc»i 

yet  a  term  cannot  be  left  out,  becaufe  /'/  is  in  delay  of  juJUce;  «> 

tlie  plaintiff  may  purchafe  an  original  returnable  2  or  3  terms 

after,  becaufe  it  is  in  his  own  dehy  j  but  if  he  was  to  purchafe  a 

capias  it  is  otherwife,  becaufe  the  other  fhould  be  imprifoned  icj 

all  the  time,  and  therefore  he  cannot  leave  out  a  term  ;  to  wbicl^ 

Ley  Ch.  J.  agreed,  and  faid  that  C.  B.  cannot  give  other  thafl 

common  day  where  the  fttit  is  by  original^  but  otherwife  in  B.  K» 

for  the  fult  is  by  billy  but  if  in  B.  R.  the  fuit  be  by  original,  yef 

we  cannot  give  other  than  common  dayj  and  ftaying  a  A^*^ 

without  giving  a  day  when  it  Ihall  bQ  revived,  or  i{  we  give  a  a^ 

too  long,  viz.  omitting  a  term,  this  is  in  delay  of  tuftice }  i^^  ^ 

Dial 
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fnij  be  the  Court  fliati  be  rcfolvcd  of  their  judgment  before  this 
dsy^  and  yet  they  cannot  giVe  it>  and  fo  thi%  is  agaiitft  the  ftatute 
'fof  magna  charta.  2  Roll.  Rep.  4421  Trin.  21  Jac.  B.  R.  Jdhn- 
(fon  V.  Norton* 

Z6.  A  latitat  may  be  ttmtinued  from  time  to  time  Hll  the  bill  filed 
to  prevent  thefiatute  of  limitations ^  othcrwife  it  is  not  good,  Whidh 
-continuances  may  be  made  by  attornies  at  their  chambei^s ;  per 
Cur.  and  Twifden  J.  faid^  that  he  had  known  an  adion  was  con- 
rtinued  by  latitat  5  years  before  the  bill  filed  \  and  Heine  fecendaiy 
:&id|  that  a  latitat  inay  be  continued  7  years.  Sid.  53*  Mich«  13 
'Car.  2.  B*  R.  in  cafe  of  Dafy  y.  Clinch. 

27.  Upon  an  indi^ment  of  perjury^  it  was  faid  per  Cur*  that  at  •  See  pl.f 
'lhe£ime  aiBzeis  the  judges  may  adjourn  to,  a  day  certain }  but  if  and  the 

there  be  a  continuance  over  to  the  next  ajjszes^  there  muft  be  no  *day  "*"*  ^^^ 
'  tKprefftd^      But  inferior  courts  cannot  make  a  continuance  ad 
)>roximam  curiam,    but  always  to  a  day  certain*     Vent.   i8i. 
Hill.    23  and  24  Car.  2.    B.  R»      The  King  v.  Serjeant  and 
Annis. 

28.  Error  aiBghed  of  a  judgment  from  C.  B»  that  their  was  a  »  Lutw; 

toiifcontinuance,  the  continuance  being  from  one  day  to  another  in  pi\j,o„ 

the  fame  term\  which  was  urged  could  not  be,  the  term  being  but  v.  Htitst* 

bne  day  in  lawj  but  over-ruled;    another  error  was,  that  the  s. c.  fayt 

.4ime  of  imparlance  was  to  quind"  Pafch'  inftead  of  die  Pafch'  in  '^^^^^ 

^Tfuindecim  dieij  quod  etizm  fuit  reje£lum.     Per  Cur.  12  Mod.  703.  infifted 

Mich.  II  W."  3.  Pierfon  v.  Hulls.  uponyas, 

^  that  the  re-  ^ 

cord  was  a  rteord  of  Pafch.  1 1  W.  3.  and  it  appears  by  the  defendant*s  plea,  that  there  was  an  impar- 

.lance  to  odabai  Hillarii  before,  and  it  does  tout  appear  chat  there  was  any  condnaance  from  this  term  of 

.  JEaifter'     Bat  the  Court  being  informed  that  the  declaration  was  In  Mich,  term  bcfarc,  with  an  imparlance 

to  odabas  HilUrii,  kavc  waa  given  to  amend  the  record,  and  to  make  it  agxee  with  the  U^  of  the  cafe* 

(A.  2)     Continuance  and  Dicontinuance*    In  what  ,sm  (b> 

Cafes ;    How,  and  When. 

1.  T  F  a  man  appears  and  imparles,  he  (hall  not  allege  difcon- 
^   tinuance  of  procefs  after*     Br.  Difcontinuance  dc  Procefsj 

'  pL  48.  cites  38  £•  3.  2. 

2.  If  replevin  be  removed  out  of  the  county  into  Bank  by  recordare^ 
difcontinuance  of  procefs  in  the  county  is  no  plea  in  Bank  5  for 

..nothing  is  jremoved  into  Bank»  nor  of  record  there,  but  the  plaint 
only ;  quod  nota.  Per  tot.  Cur.    Br.  Difcontinuance  deProceis^ 
pi.  45.  cites  3  H.  6.  30. 
^  3.  If  pone  comes  to  the  fieriff  after  the  county  paft^  yet  he  may 

l^ivE  day.to  the  p^rty^  though  it  te  not  in  full  county ;  per  Brian, 

'to  %irhich  Catefby  agreed,  and  that  if  the  plaintiflF  fhall  be  non- 
fuited  in  the  county,  it  (hall  ferve  the  pone ;  for  it  is  not  in  full 
county  as  recordare  is.  Per  Littleton,  if  the  plaintiff  appears  it  is 
no  eriDT,  as  .where  a  .man  appears  by  capias  in  an  afiion,  in 
which  capias  does  not  lie,  this  is  not  error.    Bn  Jfours,  pL  54. 

cite9  12  £.4.  II. 

Liz  4*  Note^ 


45^  Continuance  anu  Dffcontinuance^ 

4.  Note,  that  after  the  tenant  has  vouched  in  precipe  quod  reOett^ 
and  the  vouchee  has  entered  into  the  warranty^  no  difcontinaance 
iliall  be  againft  the  tenant,  for  he  is  out  of  court  and  the  vouchee 
is  in  his  place,  to  which  vouchee  day  (hall  be  given,  and  not  to 
the  tenant.  '  Br.   Difcontinuance  de  Procefs,  pL  40*  cites  i  £* 

5-4- 

Though  a  5«  A  wr//  of  error  may  fleep  fcveral  years  without  a  difcon* 

yrit  Ifcrrvr  tinuancc,  foT  it  is  Only  a  comihiflion  to  the  judges  to  examine  the 

commiffion  Tecord,  and  the  parties  have  no  day  in  court  tili  the  plaintiff  in  error 

toezamine  fue$  zfcire  facias  ad  audiendum  crrores,  or  the  defendant  in  error 

the  errofs,  f^^^  ^  f^ire  facias  quare  executionem  habere  non  debet.     After 

^^M  f^^^  ^^^^^  facias  the  writ  of  err6r  may  be  difcontinued,  and  errors 

covrt  7  may  be  affigned  upon  either  of  thofe  fcire  faciafes.    Jenk.  25* 

cibt  being       *^     ^ 

^ifcoatinued,  yet  after  die  parties  Ittvtf  once  proceeded  upon  U«  It  may  be  difcontinaed  as  well  as  any 
ether  aAion.     Per  Popham.  Yeiv.  4.  Trin.  44  Eiia.  6.R-  in  cafe  of  Cronawell  v.  Andrews.  ■ 

Writs  of  error  are  rare/y  MJccmtinyedy  hut  fimtt'ma  tbty  inay  he  \  per  Holt  Ch.  I.  and  ordered  the  ocfaer 
fide  to  ibew  caufe  why  a  writ  of  error  brought  to  r^erfe  a  fintf  Aould  not  be  dikonttQued.  5  Mod.  75* 
Mich.  7  W«  3«     Winchurft  v.  Mafely. 

6.  In  a  qua.  imp.  brought  by  the  queen^  fhe  did  not  profecute 

the  fuit.,    Periam  faid^  tliat  after  a  year  the  defendant  may  have  it 

difcontinued^  but  that  the  queen  Hiall  not  be  nonfuit.     And  in  the 

cafe  of  a  common  perfon  the  plaintiff  may  difcontinue  it  within  m 

year,  hut  the   defendant  xannot  difcontinue   it  till  after  the  year. 

Gouldfb.  53.  pi.  3.  Trin.  29  Eiiz.   Anon. 

A  man  may       7.  In  a  replevin  the  plaintiff  cannot  difcontinue  his  fuit  without 

be  nonfuit     ^^  privity  of  the  Court ;    for  the  entry  is  recordatur  per  Curiam  ^ 

leave  of  the    ^^d  if  he  would  difcontinue  without  moving  the  Court,  the  dc* 

Court,  but    fendant  may  enter  the  continuance  if  he  will  \  agreed  per  tot« 

diSnie    ^^^'    ^^  ^^5*   P^-  '4^-  ^*^^"  30^1*^.  C.B.    Bear  V*  Undcr- 

tiii  fuit  wood. 

%ifithout 

tbtir  coJiftnt }  ag reed.  Mar.  24.  pi.  54*  Pafch*  15  Car.  Utbart  v.  Parh^m# 

Plaintiff  8,  In  d^bt  on  an  obligation  agalnft  an  executor,  demurrer  was 

•TdUcon-^  yw«/</  and  argued,  and  rule  was  given  to  enter  judgment  for  the  de-- 
tsnue  paying  fendant ;  whereupon  the  plaintiff  moved  that  there  was  not  any 
cofts,though»  continuance  entered  on  the  roll,  and  therefore  prayed  that  it 
dcmurw*^  might  be  difcontinued ;  but  per  Cur^  the  plaintiff  cannot  difcon- 
argucd,  and  tinue  it  without  the  Court's  diredlion,  and  the  defendant  may  well 
the  Court  continue,  it  being  for  his  advantage,  *  and  ordered  Ac  continu- 
though'u  *  ances  to  be  entered  accordingly  j  for  othcrwife,  in  every  cafe 
wa^inan  when  a  matter  is  argued  on  demurrer,  the  plaintiff  feeing  the 
aftion  of  opinion  of  the  Court  againft  him  will  caufe  a  difcontinuance  to  be 
cfcape?^  ^  entered,  which  ought  not  to  be  in  the  fame  term  it  'is  argued. 
Quodnota.    Cro.  J.  8.  pi.  10.  and  35.  pi.  8.  Trin.  2  Jac.  B.R.    Phillips  r. 

siu.  306.     Echard. 
pi.  14. 

Mich.  18  Car.  a.  B.R.  Jones  v.  Pope.— ^  Ley.  191.  S.  C*  accordingly  $  for  the  fheriiF  fliali  not 
go  unpunished  for  the  efcape,  for  a  fault  in  tlie  diclaratlon.  Saund.  37.  S.  C.  accordingly.-^— It  fatt 
been  allowed  after  a  joining  in  demurrer,  bui  not  aftef  arguirj;  fach  dcffiuircr  ;  per  Cttr.  5  Mod.  tot* 
Pafcb.  S  W.  3«  ia  cafe  of  Kcat  v.  Barkf r« 

9*  T&e 
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.'     4^  The  prothonotaries  faidi  that  in  trefifofs  the  p/aintijf  mlgHt  dtf'  Tn  Uie  cafe 
Continue  his  a&ion  within  the  year  if  it  be  before  any  plea  pleaded i  p2fo^°*5!t* 
iut  thejuJHces  held  e  contra^  becaufe  then  cofts  which  are  given  plaintiff  nucf 
by  the  ftatutc  fhould  be  loft.     Godb.  a  ip.  pi.  3 1 8.  Mich.  1 1  Jac.  difeonuau* 
p.  B.  Anon^  JJ^^  ^^  ,^ 

defendant  cannot  difcontioue  it  /;//  afeer  n  ytar.  And  afitr  a  jut  it  may  be  discontinued  in  cafi  of  the 
ktfig  where  be  it  plaint ff,  but  he  cannot  be  nonfuited  y  per  Periao}.  Gould^.  53.  Trin.  29  £ii9* 
The  Queen  v.  Leigh* 

10.  In  debt  on  an  obligation^  the  plaintiff  did  not  fujiciently  allege  ^''^^  p«niy 
the  breaches^  whereupon  the  defendant  demurred^  and  rule  was  ,!^*  ^\^ 
given  to  enter  judgmetit  for  the  defendant ;  but  afterwards  the  Court  Trin.  6  Car. 
gave  day  to  the  next  term  and  l^ve  to  the  plaintiff  to  difcontinue  ^'  ^"  ^"^ 
his  fuit,  becaufe  otherwife  he  fhould  be  utterly  barred  of  his  vS^Jhu 
])ond.     Cro,  J.  488.  pi.  8.  Trin.  16  Jac.  B.  R.    Lee  v.  Fydgc. 

11.  In  debt  on  bond  for  quiet  enjoyment  it  was  refolved  on  a  g&p 
fieral  demurrer,  that  the  defendants  plea  ivas  not  well fet  forthy  but 
for  a  flaw  in  the  plaintiff's  replicationy  for  that  it  did  not  well  allege 
the  entry  of  the  defendant  fo  as  it  did  not  appear  that  he  was  inter'* 
Tupted  by  him,  the  opinion  of  the  Court  was  againft  the  plaintiff} 
but  the  next  term,  by  leave  of  the  Court,  he  difcontinued  his 
a£lion.     All.  19,  20.  Trin.  23  Car.  B.  R.    Coleman  v.  Pinter. 

12.  It  was  moved,  that  the  plaintiff  paying  cofts,  might  have  a 
rule  to  difcontinue  his  adlion,  becaufe  fuch  a  traverfe  was  taken 
that  the  title  of  the  land  in  quejiion  could  never  come  to  be  dijputed. 

,  Roll  Ch.  J.  faid  they  might  do  this  by  the  courfe  of  the  Court 
without  motion ;  but  he  conceived  the  reafon  of  the  motion  was 
becaufe  there  was  a  preremptory  rule  of  Court  to  try  the  caufe  the 
next  term,  and  fo  that  the  motion  was  to  avoid  the  contempt  he 
might  fall  into  for  difobeying  the  rule  if  he  fhould  not  go  on  to 
trial ;  but  faid,  thzt  paying  good  cofts  he  fhould  difcontinue  his  adion) 
quod  nota.     Sty.  366.  Hill.  1652.  Anon. 

13.  A  man  may  not  difcontinue  in  adxon  of  trejpafs :  per  RqU 
Ch.J.  Sty.  382.  Pafch.  1653.  in  cafe  of  Ayre  v.  Hawkfworth. 

14.  It  WIS  &id,  that  if  in  debt  or  covenant^  after  a  demurrer 
jcined^  the  Court  fees  caufe  they  will  give  leave  to  difcontinue^  if 
the  plaintiff  through  his  negligence  is  in  danger  of  lofing  his 
debt,  and  this  feveral  years  after  the  a£lion  brought ;  but  after  the 
demurrer  argued^  they  will  not  give  leave  to  difcontinue,  nor  where 
he  has  brought  another  aBion  for  the  fame  caufe^  and  this  is  pleaded 
in  abatement  of  the  firft  aftion.  Sid,  84.  pi.  1 1.  Trin.  14  Car.  2. 
B.  R.  the  Lord  Howard's  cafe. 

15.  Though  difcontinuances  are  permitted  in  cafe  oi  bonds  for 
payment  of  money,  yet  they  never  are  in  cafe  of  bonds  ^r  /lipr- 
formance  of  awards^  unlefs  upon  extraordinary  occaflons.     Lev. 

139,  140.  Mich.   16  Car.  2.  B.  R.  in  cafe  of  Bean  v.  Newbury. 

1 6.  In  debt  on  an  obligation  the  defendant  traverfed  an  immaterial  Saund.  lo* 
irqverfe  of  the  plaintiff  ^ s ;  the  plaintiff  demurredj  whereupon  there  ^j,5^^* 
was  a  rule  for  judgment  for  the  defendant  nift,  8cc.    Whereupon  the  Court  gave 
plaintiff  prayed  leave  to  difcontinue,  which  the  Court  took  time  the  plaintiff 
to  confider  of,  and  afterwards  becaufe  the  defendant  nvould  not  ^^^^^^^ 

L  1  3  ogree 
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hit  i^Kofi  agrfi  to  accept  iffue  upon  the  tranerfe^  fwr  put  in  bmtupom  the  mglnai 
^nt  o7  ^^^f  the  Court  gave  kave  to  *  the  plaintiff  to  difeofitiiuie  no^ 
c#iU.though  withftanding  the  liemurrer  had  bun  argued.  Lor.  192.  MidL  iQ 
if  wfe9  afrer    Car.  2.  B,  R.   Bcnnct  v.  Filkins. 

they  had  dc-       ^ 

IWetrd  their  judgment  i  Keb.  64.  pi.  16.    S.  C.  adjornatur**^—— -Ibii.  105.  pi- 39*  S.C 

«djud^4  for  th^  deteiHUnt,  but  the  Cooit  gtve  leave  to  dificofitbQe. 

Sid.  340.  17,  In  debt  on  bond  to  account  and  pay  all  monies  which  Jboulct 

pL  4.  Hey-  ^^,,j^  ^^  ^ij.  fj^ind^y  the  defendant  pleaded  that  no  money  came  to  hit 
f^/s.  c!"  hands  5  the  plaintiff  replied,  that  money  came  to  his  hands,  but 
but  fayt  no.  did  not  fay  that  he  had  not  accounted  or  paidy  and  therefore  the  Court 
thing  as  to  jj^  j  ;|.  infufficient,  and  therefore  judgment  was  ruled  to  be  givea 
tinuJiwX  againft  the  plaintiff;  but  h^  then  prayed  leave  to  difcontinu^ 
Saimd.  roft.  which  was  granted,  unlefs  the  parties  would  fubmit  the  truth  cf 
Hay  man  v.  ^^  matter  to  their  counfel  to  be  determined  by  them.  X»cv.  22^ 
s.  cV  but     2x7.  Mich.   19  Car,  2.  C.  B.   Hegm?in  v.  Gerard. 

nothing  u 

^  the  difcontmaasce. 

1 8.  In  a  quo  warranto  againft  the  town  of  Farnham,  for  ufing 
a  fair  and  market,  and  taking  toll,  £5V,  ijfue  was  taken,  wbether- 
they  had  toil  by  prefcription  or  not,  and  it  was  found  that  they  had  ; 
but  it  was  moved  in  arreft  of  judgment,  that  here  was  a  difcon* 
tinuance,  becaufe  there  was  no  iffue  as  to  the  other  liberties  claimed 
by  them,  (viz.  J  a  fair  cind  market,  and  this  a£tion  is  not  helped 
by  the  ftatute  of  jeofails,  quod  fuit  conceffum ;  but  the  Ch. 
Bared  faid,  that  they  were  too  foon  to  urge  th^t,  becaufe  judg* 
ment  was  not  yet  given,  and  before  Judgment  there  can  be  no  dif" 
continuance  again/i  the  king,  becaufe  the  attorney  general  may  yet  pro^ 
Cicd^  by  the  kings  prerogative,  to  take  iffue  upon  the  refl,  or  may  enter 
H  milt  profequi,  but  if  he  will  not  proceed  the  Court  may  make  a 
rule  on  him  ad  replicandum,  and  fo  there  may  be  a  fpecial  entry 
made  of  it;  wherefore  non  allocatur.  Hard.  504.  Pafch.  21 
Car.  2.  in  the  Exchequer,  Attorney  General  v.  Farnham  Town. 

19.  Kce;}ing  faid,  that  a  man  may  difconiinue  his  a£lion  in 
B.  R»  bsforean  aSion  brought  in  C.  J?.  But  if  he  do  begin  in  C.  JS. 
and  then  they  plead  another  aBion  depending  in  B.  R.  and  then  thejf 
difcontinue,  he  took  it  that  the  attorney  ought  to  be  committed  for 
this  pra£tice»  Mod,  41.  pi.  90.  Hill«  21  ^  22  Car.  2.  B.  R« 
Anon. 

Mod.  41.  20.  In  debt  on  bond  to  perform  an  award,  but  in  the  replication 

pi.  95.  S.Cf  the  plaintiff  mifiook  the  day  of  the  tender  of  the  award,  and  upon  de^ 

murrer^  rule  was  given  for  judgment  for  the  plaintiff;  but  upon  ex-» 

ception  taken  the  plaintiff  prayed  leave  to  difcontinue  on  payment 

of  cofts,  and  becaufe  the  mifprifion  was  in  fo  petit  a  matter,  and 

the  plaintiff  had  a  juft  debt,  the  Court  gave  leave  to  difcontinue  the 

a^ion  on  payment  of  ccfls*     Saund.  73.  Pafch.  22  Car.  2.  Robertsi 

v«  Marriot* 

Sid.  46;*  21.  In  ajfumpfit  for  money  due  on  account  ftated  between  mer-* 

pi.  ii.S.C.   chants,    the  deremlimt  pleaded  the  Jlatute  of  limitations,  but  upon 

JdifcX"**  argument  it  was  doubted,  whether  it  appeared  fufficicntly  upon 

the 
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tbe  deqiaratioif  that  the  account  waaftated ;  ai|d  after  the  plaintJuST  timunce 
prayed  leave  to  difcontinue*  and  it  was  granted  though  after  ar^^  do<aDotap» 

fumita.    Lev.  298.  Mich*  aa  Car,  2.  B,  R*    Martin  v,  Delboe*    Mod.  7c. 

pi.  24.  s.c* 

but  nothing  faid  of  the  difcoatlnnaii^ 

22.  In  debt  upon  obligation  for  performance  of  covenaniSf  the  Court 
permitted  the  plaintiff  to  difcontinue  after  argument y  and  though 
the  adion  was  brought  for  the  penalty.  2  L^.  124,  Hill.  26 
&  27  Car.  2.     Rea  v.  Barnes. 

23.  Court  will  not  give  leave  to  difcontinue  afier  a  verdi3f  un^  After  Iffut 
lefs  the  verdi£l  be  fct  afide  as  an  ill  verdiB :  but  in  the  principal  ^^^^^^q^  ^  * 
cafe  the  verdiA  was  not  blamed ;  however,  for  fuller  fati8fa£^ion>  given,  the 
a  new  trial  was  granted,     Cumb.     233..    Hill.  5  W-  &  M,  in  p^^n^iff 
B.  R.  Broom  v.  Roberts.  condnue'  * 

without  leave  of  the  Cofut,  which  ii  never  granted  Ji»ut  Upon  payment  of  cofte*  O.  Hift.  of  C.  B.  «i9* 

24.  After  a  nvrit  of  inquiry  returned  the  plaintiff  cannot  have  [  461  ] 
leave  to  difcontinue;   per  Eyre  J,   abfente  Holt,     Comb.  261. 
Pafch.  6  W.  &  M.  in  B.  R.    Reeve  v.  Goldcga. 

25.  The  plaintiff  brought  an  aElionf9r  400I.  for  fo  much  money  iSalk.  177, 
had  and  received  of  him  by  the  defendant,  who  pleaded  an  attain-  J*^j  Ij^fj  ^* 
der  of  high  treafon  in  abatement  i    the  plaintiff  replied^  that  after  the  there  was  a 
attainder,  and  before  the  aEiion  brought ^  he  was  pardoned^  unde  petit  difcontinu- 

Judicium   £5*  damna  fua ;    and  upon  demurrer  per  Cur.  the  repli-  JJJ,^J,I^fci^ 
cation  is  ill  concluded,  for  the  words  damna  fua  ihould  have  been  fionof  the 
left  out,  and  of  that  opinion  was  the  Court,  and  therefore  rule  replication  { 
t^as  made  that  he  might  difcontinue  without  cofts.     3  Mod.  281.  pr^s^lJf 
Fafch.  2  W.  &  Mt  in  B,  R.^Biffe  v,  Harecourt.  judgment  ;• 

as  none.-M 

Show.  155.  S.  C.  held  per  Cur.  to  be  a  dlfconti nuance. Carth.  137,  i^S.  S.  C.  refolved  that  this 

improper  concluHon  of  tbe  replication  made  it  ill ;  for  all  the  pleading  was  difcontinued,  becaufe  the  ple« 
was  in  difability,  and  fo  concluded  -y  and  the  replication  was  concluded  as  a  plea  in  bar,  and  fo  no 
rnanner  of  anfwcr  to  the  pica,  but  a  replication  at  large,  and  as  none  at  all ;  fo  that  all  it  difcontinued 
for  default  of  a  replication.  But  if  it  had  been  concluded  generally,  vis.  petit  judicium  (i,  &c.  that 
might  have  been  good.  So  the  rule  of  Court  was,  that  |he  plea  was  difcontinued,  and  not  that  tbt 
bill  ihill  abate  j  ^uod  nota. S.  C.  cited  Ld.  Raym*  Rep.  338,  339. 

26.  Difcontinuance  by  leave  of  the  Court  may  be  after  fpecial  The  Coort 
verdiBy  but  not  after  general  verdift ;  for  in  the  cafe  of  a  ge-  ^^^^^  ^ 
neral  verdi£l  it  would  be  the  having  as  many  new  trials  as  the  give  leave  to 
plaintiff  pleafes  \  but  a  fpecial  verdi^  is  not  compleat  and  final ;  difcontinue 
but  even  in  that  cafe  it  is  a  great  favour.     {  Salk,  178.  Pafch.  ff'!^^'^* 
8  W.  3.  B.  R.    Price  v,  Parker,  pi.  -,8.'^^' 

Mich. 

ft  I  Car.  a.    B.  R.     Holford  v.  Boord. After  yerdift  the  Court  g«ve  tbe  plaintiff  leave  to  dif* 

(oniinue,  paying  cofts.     Raym.  389.  cites  Mich.  1653*  B.  R.  Elfton  v.  Drake. See  ^D)  pi.  f« 

■  ■  It  has  been  allowed  after  a  fpecial  t/erdiff  and  an  argmmw  at  bar^  per  Cur.  5  Mod.  208.  in  ca(e 
of  Keat  V.  Barker.  ■    Comb.  363.  Pafcb.  %  W.  3,    B.  R.     Eaton  f.  Backer.  S.  C.  tt  S.  P« 

sceordittgly. 

27.  In  error,  want  of  original  was  affigned  for  error,  the  ori^  M«  Raym« 
ginal  having  been  loft  upon  the  death  of  plaintiff  belovfs  attorney  i  ^*f'  |^^^ 
upon  affidavit  of  this  fa^  the  lord  keeper  granted  them  a  new  ori*  but  s.  P. ' 
ginal^  and  that  ihould  be  certified,  and  a  certiorari  being  brought,  "^^  not  «p« 

LI  4  and^^— 


46t  Continuance  and 

Ibid.  695*  and  the  original  being  certified  ^  now  the  defendant  in  error 
c  JieS/*  would  bring  on  the  matter,  in  order  to  have  his  judgment  aC» 
S-  c.  ud  firmed,  and  cofts ;  and  now  it  was  moved  that  this  would  be  very 
the  cafe  of  tard  upon  the  plaintiff,  who  at  the  time  of  the  writ  of  error 
WiktirT*  brought  had  good  caufc,  though  that  were  now  cured  by  a  new 
BOTTOM  original;  and  for  this  the  cafe  of  Naydon  and  WiNTERBOTTOif, 
'^YI**".  about  3  years  before,  was  cited.  But  per  Cur.  the  plaintiff  canr 
as  totbc"ob-  ^^^  difcoHtinuc  his  writ  of  error  without  leave  of  the  Court ;  for 
jeaion  chat  if  you  do  not  aiBgu  error  we  will  affirm  the  judgment,  and  the  Court 
^^eSJ^r*""^  will  make  no  rule.  12  Mod.  561.  Mich.  13  W.  3.  SirRichai4 
wouiTiofe     Leving  v.  Lady  Calvry. 

his  cofti  if  the  jpdgxncnt  fbould  be  a/Hrmed,  Holt  Ch.  J.  faid,  that  if  the  lord  deeper  had  beea  of 
opinion  that  the  plaintiff  ought  to  hdive  had  his  coils,  he  would  not  have  granted  the  liberty  of  filin^e 
M  original  before  cofts  were  paid  by  tlie  defendant,  aiui  the  motion  waa  denied. 

^8.  In  debt  the  declaration  was  of  Michaelmas  term ^  and  thcplett'^ 
roll  of  Eajler  term^  and  no  continuances  entered  j  and  upon  de- 
murrer tnis  was  fhcwn  to  the  Court  as  a  difcontinuance,  but  they 
faid  that  the  praBlce  is  never  to  enter  continuances  till  the  plea-^oll  is 
made  up^  though  the  declaration  be  of  4  or  5  terms  Handing. 
I  Salk.  179.  pi.  7.  Pafch.  a  Ann.  B.  R.     Curluis  v.  Padley. 

29.  Plaintiff  r^;z//<3/  difcontinue  after  rule  for  judgment  nifi,  &c. 
and  then  a  peremptory  rule  for  judgment  for  the  defendant,  i  Salk. 
179.  Pafch.  2  Ann.  B.  R.  Turner  v.  Turner. 
r  462  3  30*  ^fterjpecial  demurrer j  plaintiff  had  leave  to  difcontinue  on 
payment  of  cofts.  6  Mod.  82.  Mich.  2  Ann,  B.  R.  William^ 
v.  Farrow. 

31.  An  original  was  7  Geo.  and  the  declaration  was  p  Geo.  an<i 
no  continuances  entered  betMxen  the  one  and  the  other.  Thi$ 
being  moved  in  error  of  judgment  given  for  the  plaintiff^  it  wa$ 
anfwered  that  the  continuances  might  be  entered  at  any  time, 
and  that  when  entered,  the  plaintiff  is  entitled  to  his  judgment.* 
The  Court  was  of  opinion  that  the  attorney  ought  to  be  punifbed 
for  making  up  a  fecond  record,  but  that  xhic  plaintiff  muft  have  his 
fudgmeni^     8  Mod.  243.  Pafch.  lo  Geo.  i.     Hawker  v.  Hinton, 

(A.  3)     Continuance.     In  what  Cafes  it  muft  be  ^ 
and  how  many  Days  muft  be  given. 

I.  T  N  attaint^  when  the  parties  have  day  in  court  upon  verdiB  ta 
^  hear  their  judgment^  the  judgment  fhall  not  be  given  till  the 
4th  day,  and  the  attaint  'ought  to  bear  tcfte  after  the  4th  day  of 
the  judgment,  and  if  not  it  ftall  abate.  Br,  Jours,  pi.  42.  cites 
9  Aff.  21.  •    "      •  ' 

2.  Sltfod  permittat  was  brought  of  the  plaintiff's  own  feifin  in 
the  debet  &  folet,  and  counted  of  being  difturbed  ^hi4  way,  and 
the  defendant  demanded  the  view  and  had  rtj  and  upon  the 
view  he  had  day  as  in  pica  of  land,  becaufe  it  is  to  recover  inherit 
tance  ;  and  after  appearance,  upon  a  default,  a  diftrlngas  (hall  brf 
awarded  in  lieu  of  a  petit  cape,  and  thereupon  he  fhall  havedayf 
•        •  '  •     a> 
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if^s  in  plea  of  land.  Adjudged^  &c,  fitzh.  tit,  Jour^  pi.  35* 
^itcs  Trin.  30  H.  (J.  8,  - 

3.  Pone  was  fued  by  tie  defendant  in  reptevm^  to  rempve^  &c^ 
fnd  the  nurit  vjas  ct  die.  prafato  querent  qUod  Jst  hie  tali  die,  8cc* 
and  there  were  not  1 5  days  between  the  tefle  and  the  return^  and 
therefore  w^^  challenged ;  per  X^ittleton  it  is  good ;  for  before 
ihejlatute  ofYorkj  a  man  need  not  have  15  days  in  arfy  cafe,  and  the 

fiatute  is  in  attachment  and  dijirefsy  &c.  and  this  pone  is  at  the 
conunon  law,  and  (die,  querent)  is  only  to  giveprefixion  to  the  plain- 
tiff': as  in  London  the  tenant  vouehed  a  foreigner^  and  they  gave 
day  to  them  in  Bank>  this  need  not  to  have  15  days.     Per  Brian 

idic*)  eountervails  a  fummonsy  therefore  ought  to  have  15  days; 
ut  contra  in  writ  of  error^  there  is  no  proccfs,  but  the  procef$ 
ihall  be  by  fcire  facias  after,  and  fdie,  quer^J  is  to  give  garni/hment 
to  the  plaintiff,  and  is  not  Hie  to  foreign  voucher,  which  Chock 
agreed.     Br.  Jours,  pi.  54.  cites  12  £.  4.  11. 

4.  Per  Jenney,  venire  facias  to  be  viewed  againjl  an  infant  need 
not  have  15  days.     Ibid. 

5.  And  in  atdprayer  by  baron  of  th^  feme,  he  need  not  have  15 
days.     Ibid. 

($.  But  pone  fued  by  the  plaintiff  ought  to  have  15  days ;  for 
this  has  fummons  againft  the  defendant  and  others,  when  it  is  fued 
by  the  defendant;  for  then  it  is  die.  quer',  which  was  agree4 
by  the  clerks.     Ibid. 

7.  If  afjjife  is  brought  againf  ^,  and  judgment  is  gntrx  againft  Cro.B.39x, 
them,  whereupon  all  the  4  bring  a  writ  of  error,  and  upon  a  fcire  ^^**  Pj*  *• 

facias  quare  executionem  habere  non  debet  one  of  them  only  appears^  Lord  Croow 
and  the  reft  make  default,  and  he  that  appears  qffigns  errors  by  well^  s.  c. 
iimfelf,  and  the  defendant  in  the  writ  of  error  pleads  in  nuilo  eft  ^0*^,^  h^y 
erratum,  the  writ  of  error  is  difcontinued ;  and  in  this  cafe^  that  this  aC 
he  that  appeared  ought  to  have  prayed  procefa  ad  fequendum  fignmcne  by 
fimul;  and  thereupon  judgment  of  *  feverance  ought  to  have  en-  fe'^bcMT 
fued;  per  Popham.  Telv.  3,  4*  Trin*  44  EUz.  in  cafe  of  fidng«ra«.. 
Ld.  Cromwell  v.  Andrews*  "*■»•  *^  ^ 

levennoeef 

the  otherfy  is  «s  null  and  void  ;  and  thereforey  though  the  writ  be  good,  yet  they  would  award  occm* 
tioB  I  lor  the  writ  of  Tcire  facias  quare  executionem  habere  non  debet  ib  as  a  fpur  to  caufe  the  plaia* 
tiffs  to  afBgn  the  errors ;  and  when  it  is  returned  fcire  feet,  and  nothing  done  thereupon  (for  this  j|^ 
/ignnient  of  eirors  by  himfelf  only  is  as  if  nothing  had  been  done  thereupon),  execution  fluU  therefoiv 
be  awarded  }  and  though  there  was  now  a  year  pa&d  after  the  return,  and  at  this  time  no  judgment  t% 
that  there  (hall  be  execution,  nor  that  any  continuance  wu  entered,  yet  it  is  not  material,  for  there  sever 
ihali  need  any  other  fcire  facias  to  be  awarded^  but  execution  /hall  be  taken,  when  there  is  an  appaient 
defiiult  in  the  plaintiif  thnt  he  would  not  aflign  his  errors  \  and  therefore  the  writ  was  abated^  and  tXm 
^tition  awarded.  <  Nov,  44.  S.  C.  but  S.  P.  does  not  appear. 

•£463  J 

8.  Error  of  a  judgment  in  C.  B.  for  that  the  defendant  being 
tjien  and  now  an  infant  appeared  by  attorney,  and  not  by  guardian  ; 
he  was  admitted  by  his  guardian  to  ailign  that  for  error  ;  it  was 
moved  that  the  writ  of  error  was  difcontinued,  bccaufe  the  entry 
is,  ad  quern  diem  pradiH.  Carre  per  attornatum  fuum  infra  fcript. 
where  it  ought  to  be  per  eullodem  fuum,  &c.  and  three  juftices 
caetcris  abfentibus  were  of  that  opinion ;   wherefore  the  plaintiff 

^    profecuted  a  new  writ  of  error.    Cro.  J.  250.  pi.  2.   Mich. 
8  Jac.  B.H..    Carr  v.  Baker » 
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p.-  Debt  was  ir§t^bt  upon  fiur  h$nds  to  pay  money  \  tiree  tf" 
.  the  aEHtms  were  tried  in  London  in  Trinity  term^  and  the  fourth  wa* 
tried  at  Lent  aJS\fes  afierwardiy  and  there  was  not  any  continuance 
firom  Trinity  term  to  Lent  ailifeS)  which  was  much  infifted  upon, 
yet  judgment  was  given  for  the  plaintiff.  Cro.  J.  529.  in  pi.  8« 
cites  Pafch.  10  Jac.  B.R.  Rot.  104. 

10.  It  was  faid  by  tHe  prothonotarieSy  that  if  a  nihil  £cit  is 
entered  in  Trinity  term^  aiKl  a  writ  of  enquiry  of  damages  iffues 
the /ante  term^  that  there  needs  not  any  continuance  ^  but  if  it 
be  isi  another  term  it  is  otherwife.  The  Court  faid^  if  it  were  not 
the  courfe  of  the  court  they  would  not  allow  of  it,  but  they  would 
not  alter  the  courfe  of  the  court.  The  words  of  continuance 
were,  quia  vicecomes  non  mtfit  breve.  Godb.  \i)^.  pL  28o» 
Trin.   10  Jac.  C.  B.    Wetherell  v.  Green. 

11.  An  elegit  taken  out  once  may  be  continued  ^  years ;  agreed 
per  Cur.  Keb.  159.  pL  no.  Mich,  13  Car.  Zt  B.  R,  in  WeU 
don's  cafe^ 

(B)    What  ihall  be  a  Difcoutiuuance. 

Theeoqrfe  [i,  'Tp  H  E  courfe  of  thc  court  of  Kin^S'Bench  is  to  enternq 
*h^h^  "'  «/l//««fl«f^  upon  the  roll  after  ijfue  or  demurrer^  and  them 

pUintjff  Of  to  enter  the  continuance  of  all  upon  the  back  before  judgment*  Tr. 
defendant      i6  Jac.  B.  R,    Sir  Geouge  Trencher*s  cafe,  by  the  clerks, 

"nueThV  ^'  3^»  3^  ^''^'  ®*  ^*  between  Russel  and  Prat,  by  the 
p)ea  after  clerks>  and  if  it  is  not  entered,  it  is  error,  See  the  principal 
they  have      cafe,  P.  i6  Jac.  B.R.J 

put  them- 

Jelves  on  the  j«jdgmeiit  of  the  court  upon  demurrer ;  but  this  ought  to  be  peadlns  the  plea  \  per  Do- 

bridge  J.  and  a^rmed  by  others.     %  Roll.  Rrp.  ii  i.  Trin.  17  Jac.  B.  R.  Anon. 

Mo.  403.  [2.  If  a  pluries  replevin  be  returned  in  Micbaelnuu  Urm,  that  the 

Sc.^br the  defendant  claimed  property^  and  after  nothing  is  done^  nor  any  ap~ 
dtfoMdant't  pearance  nor  contituumce  till  Eafler  term  after,  at  which  term  they 
ciaiw'ng  appeared  and  pleaded,  and  judgment  was  thereupon  given; 
ph^eiff  though  no  continuance  was  between  Michaelmas  and  Eafler,  yet 
nay  have  this  is  not  any  difcontinuance,  becaufe  there  is  not  any  continue 
iwrit  de  pro-  ^yjcc  till  *  appearance i  for  the  parties  have  not  any  exprefs  day  in  courts 
J^**^^  and  where  there  is  not  any  continuance,  there  cannot  be  any  dif- 
outco'n-       continuance.    Tr.  38  Eliz.   B.  R.  between  Gawen  and  Lud- 

tinuanoe  of     ^q^  adjudged.] 

the  replevifiy  ^      " 

though  it  be  2  or  3  years  after;  becaufe  by  the  claim  of  property  the  6rft  fuit  is  datermiafid.  1 

Cro.  E.  4,68.  (bis)  pi.  i6.    S.  C.    but  S.P.  does  not  appear. See  tit.  Default  (£),  pi.  x»  %• 

5.C. 

Cro,  c  [3.  In  a  quare  impeSt  m  Banco  againft  two^  one  pleads  to  t/Tue^ 

»36.  pj.  17.  j^^j  ^jjg  ^^^^^  demurs f  and  a  verdiB  is  given  againfl  him  who  pleads 

Lamb,  s'c.  to  ifh^y  ^^^  ^Xxx  feveral  continuances  are  made  upon  the  demurrer^ 

and  judg-  if^f  fiQ  continuance  is  made  upon  the  verdict  till  judgment  is  gi^en,  but 

£rTrld^'  for  fifter  judgment  is  given  upon  the  verdiSty  and  alfo  upon  the  demurrer^ 

hyThe  finH-  for  the  phintijfj  yet  this  is  not  any  diCcontinuance,  for  it  is  not  the 

!ng  thever-  ^fg  fQ  p^aie  any  continuance  after  verdiff  tilljudgmentm      VL  7  Car, 

4ia,  that        :^  ^  ^  -^     «  jj^  jj^ 


B»  lU  between  Exins  and  Sir  Joun  LAUttjs  adjudged  in  a  ^rrit  defendant, 
of  error*  whUJx  intratur  Trin.  7  Car.  Rot.  n6c.]  '««»"^ 

^)i4t  i»  out  of  cottil)  and  im  day  ihaU  be  given  to  a  dafendant  agaUift  whom  a  ret^€b  is  found  •  be^ 
jEaole  he  htis  no  day  in  court  Co  piea^i  any  thing  ^  but  in  thjs  c^tfe  day  it  only  liven  to  iii|p  who'is  to 
plead  to  the  demurrer. 

[4*  In  an  ffeffioneJlrmSf  if  the  dgfenda/it  at  the  day  ofnl^prhu  ^<i^  ^u 
fit  the  ajjifes  pleads^  that  the  plaint^  mtered  into  parcel  oi  the  land,  sfc^^aid 
pending  the  mitf  and  Atju/Hces  of  nifi  prlus  accept  the  pUa^  and  judged,  bat 
difmifs  the  jury ^  though  they  do  not  give  any  day  to  the  parties  in  ^^  Tanfidi 
Banco^   yet  this  is  not  any  difcontinuancey  although  the  plea  is  j^  ^V "" 
collateral ;   for  the  day  of  nifi  prius^  and  the  day  in  Bank  are  but  d^^uk^ 
one  day ;  for  the  Court  in  Banco  gave  day  to  the  jurors  in  Banco,  ^''"^  'y  *^ 
nifi  prius  jufliiciarii  ad  aflifas  vpnt^rint,  and  to  the  parties  day  is  ^J/  ^*^ 
given  there  abfolutely.    M.  8  Jac.  Scaccario^  Sir  Hugh  Bhown's  tha  ihaii  n^ 
CASE,  adiuck^ed.l  ^amtw 

''    .  .  .     .  4/-ay,  but 

only  the  day  within  contained,  and  that  only  in  fpecial  cafes,  viz.  if  the  ifTue  b«  joined,  and  at  tbi 
fittVf'mg  tht  euldence  there  is  f  dimurreTf  in  this  cafe  the  judge  gives  to  the  party  the  day  within  con*  ' 
tained,  as  itfppeart  lo  H.  8.  Rot.  835.  apd  Hill,  f  i  H.  8.  apcordingly,  in  C.  B.  but  Hiil.  36  £iis* 
Rot.  448.  upon  n^njuit  at  the  ailiyes  no  day  given ;  fo  if  rhe  party  confefs  the  aff'iM  j  and  fo  if  there  be 
a  tUioftXiefthnsy  no  day  (hall  be  given,  cites  HiU.  38  Ella.  Rot.  331.  in  B.  R.  But  perhaps  it  wi^ 
be  faid,  that  thefe  authorities  do  not  match  with  the  principal  cafe,  becaufe  it  is  upon  a  material  pita. 
yet  he  faid  it  is  all  one,  and  therefore  in  cafe  of  a  reifafe  pleaded  affr  the  laft  contittuance,  this  i«  r». 
corded,  and  yet  no  day  is  given,  as  appears  Trin.  lo  H.  8.  Rot.  r  06.  in  C.  B.  and  this  was  upon  % 
new  and  collateral  matter,  as  the  principal  cafe  is,  and  cited  Trin.  20  H.  8.  Rot.  247.  or  1447^ 
upon  an  ariitremtnt  pitadfdt  and  difert  other  precedents  upon  the  faoie  point* 

[|5f  If  a  man  recQvers  upon  demurrer y  or  by  default y  &c.  and  a  ^oU.  Rep, 
nvrit  of  inquiry  of  damages  is  awarded^  there  ought  to  be  continuances  ^^'  ^'  ^f* 
all  times  bettueen  thefirft  andfecond  judgment y  otherwife  it  will  be  gar/  s.  c. 
a  difcontinuance ;  for  the  firft  is  but  an  award,  and  not  com-  CokeCh.j« 
pleat  till  the  fecond  judgment  upon  the  return  of  the  writ  of  in-  {jj|^  *'**'»  •• 
quiry  of  damages.  Trin.  14  Jac.  B.  R.  between  Pipe  and  bered,itha4 
Agar,  by  the  clerks.  Tr,  23  Car.  B.  R.  between  Jennings  ^««n  refoiv- 
iiND  Sanders  adjudged  per  Curiam  upon  demurrer.]  Sre***' 

need  of  any  continuance,  but  Doderidge  faid,  that  the  plea  is  a(  an  end  by  the  firft  judgment,  but  the 
clerks  faid,  that  they  always  ufed  to  make  continuances  after  the  6rft  judgment,  but  fome  of  the  deiica 
faid,  that  after  the  writ  of  inquiry  is  ferved,  it  is  not  ufual  to  make  any  continuance.— —-3  Bulft.  ooS,  * 
209.  S.C.  Coke  Ch.  J.  faid,  that  it  is  good  either  way  ;*  and  all  the  clerks  of  the  court  being  do* 
inanded,  anfwered,  that  there  was  no  nccedity  to  enter  a  continuance  after  the  writ  of  inquiry  awarded  a 
•od  judgment  affirmed  accordingly. 

[6.  But  he  needs  not  in  this  cafe  to  make  any  continuance  after    [  46^  3 
the  fecond  judgment •     Tr.   14  Jac.  B.  R.] 

[7.  If  2k  judgment  be  given  upon  nil  dicitf  a  writ  of  inquiry  of  da-  ^  *■■'  * 
magea  may  iffue  the  fame  term^  in  which  the  judgment  is  given  with*  t  '^  *  ■ 
out  any  continuance^  but  not  in  another  term.  M.  10  Jac.  B.  •Godb. 
per  Curiam,  and  faid  to  be  adjudged,  and  that  the  precedents  i95*pl-«So. 
are  fo.  This  is  the  courfe  de  B.  R.  but  in  Banco  it  is  otherwife,  J"5  'ti*** 
for  there  the  ufe  is,  that  if  a  writ  of  inquiry  be  awarded  return^  tbereil  ▼. 
able  the  next  termy  no  idem  dies  is  given  to  the  plaintiff;  but  others  Owen,  8.^ 
iwife  it  is  in.  Banco  Regis.  Pafch.  16  Car.  B.  R.  between  Lbmah  thon^^^ 
AND  Mapowder,  per  Curiam  adjudged  in  a  writ  of  error,  upon  and  feems  t» 
hearing  the  prothonotaries  de  Banco.     Intratur  Tr.  15  Car.]       «  br  s  c.  and 

the  Court 
dasd,  that  if  it  wat  not  the  courfe  of  the  Court,  they  would  not  allow  of  it,  but  they  would  not  alter  the 
Cour(«    The  wordi  of  the  coatinoance  were,  quia  vicecomes  nan  mifit  breve. 

I  a  [8.  In 
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^8.  In  an  adion  of  debt  in  an  inferior  courts  if  the  defenJaft§ 
pelnowUdges  the  affion  at  one  court,  and  no  jtu^matt  is  entered  at 
ibis  court,  ha  at  the  next  court  judgment  is  given  for  tbepUmOif,  if 
there  be  no  continuance  between  the  faid  courts^  this  is  a  dil^ 
continuance.  P.  1 1  Car.  B.  R.  between  Thornton  and  Wai»j^ 
per  Curiam  adjudged^  and  a  judgment  given  in  Tork  rereifed 
accordingly.  Intratur  M.  ii  Can  Rot.  318.} 
Si  writ  of  [9.  If  z  judgment  be  given  in  trejpafs,  or  other  fitch  aXon  by  de^ 

faulty  or  upon  demurrer,  and  a  nvrit  (f  inquiry  of  damages  ^mriirJiac/ 
It    retumabk  the  next  term,  no  continuance  per  idem  dies  fliall  be 


of 

on 


^  MMiit,     given  to  the  defendant,  becaufe  hitis  out  of  court  h  his  o^n  defaults 
aodiyougbt  •yj^jj  j^  ^^  conftant  courfe  de  Banco  Regis.! 

V^  •€  given  "     •* 

t»  the  dcfeadaati  becaufe  he  is  out  of  coart,  ft  fine  die.    Sid.  i6.  pi.  S.  Mich.  ^2  Car.  B.R.  Boziges 

v>  Fiqcc.     ■    Ati4  fo  Twifden  faid  k  was  adjudged,  5  Jac.  Ibid. Aad  Ibid,  favs,  chat  acoordins 

•»Uiia  is  the  cafe  of  recovery  in  waile  by  default,  wbeie  upon  the  writ  of  inquiry  die  defendant  hal  ntt 
^iaccN^rt,  and  cites  17  £•  3.  5S.  b*  pi.  50. 


J-445>  tio-  If  the  defendant  in  an  a£lion  imparl  till  ocloBis  Michaelis^ 
4^  pi.  24.  j^  which  day  the  term  is  adjourned  to  menfe  Mlcbaelis,  to  wbicb 
»5  Jac.  •  day  there  is  no  continuance,  but  to  oHabis  Hilarii  after  there  is  a  con^ 
y>R.  b<it  tinuance,  this  is  a  difcontinuance.  H«  ^o  Jac.  B.  R«  perCurianiji 
•""^         between  Hunslby  and  Osban.1 

JO  jac*  -* 

Aaoa*  S.P.  and  feemt  to  be  S.  C.  —.Where  the  defendant  has  day  by  imparlance  to  odabis  Mt^ 
chadisy  and  nothing  is  done  till  o^ahis  Martini,  the  plea  fluU  not  be  hereby  difcontinued  any  tinoc  i^ 
fk(£uactcnB)  perTrowifce.    Kciiw.  56.  K.  57.  a.  pi.  6.  Michl  ao  N.  7. 

1 1,  If  teffant  in  pracipe  quod  reddat  vouches  M.  v^ho  voucher 
over  JVi.  voho  comes  by  procefs,  and  day  is  given  upon  ejfoign  between 
the  demandant,  the  tenant,  and  M.,  &c.  luithout  mentioning  of  N* 
this  is  difcontinuance  of  procefs  againft  N.  though  he  never  en- 
tered into  the  warranty.  Br.  Difcontinuance  dc  Procefs,  pL  39, 
cites  8  £.  3.  7.     Fitzh.  Voucher,  155. 

12.  Pracipe  quod  reddat,  at  the  petit  cape  the  demandant  prayed 
filfi^  of  the  land,  an^  the  tenant  alleged  difcontinuance  of  procefs,  in 
as  much  as  in  the  original  the  tenant  if  named  jf.  S.  ofC.  and  in  th^ 
writ  of  view  C.  //  left  out,  by  which  tlie  demandant  counted 
againft  the  tenant,  for  the  fault  appeared  in  the  record ;  quod 
nota,  the  default  faved  feifin  of  the  land.  Br.  Difcontiniiance  dp 
procefs,  pi.  49.  cites  38  E.  3.  22. 

Ir.  EfToin,         13.  Coftnage  the  parties  are  at  ijfue,  and  the  tenant  is  by  attorney^ 
Sin  s!'c.     *"^^  ^^  tenant  himfelfis  eloigned  after  the  iJfue,  there  this  is  difcon* 
tinued  5  for  the  attorney  ought  to  have  been  efToigned.     Br.  Dil* 
continuance  de  Procefs,  pi.  5.  cites  40  E.  3.  34. 

r  4^^  ]         '^'  '"  ^^^^  ^^  ^**  agreed,  that  if  he  who  has  made  attorney  be 
Bf.  Eflbin,     ^oigned,  and  his  attorney  not  renwved,  it  is  difcontinuance  of  the 
^^7.  cues  procefs ;  for  the  attorney  ought  to  have  been  effoigned.     Br.  Dif* 
continuance  de  Procefs,  pi.  6.  cites  45  E.  3.  10. 

15.  If  the  plaintiff  in  debt  cafts  ejfoign  where  he  has  attorney  in 
eourt,  and  the  effiign  is  adjudged  and  adjourned,  there  the  procefs  is 
difcontinued.    Br.  Difcontinuance  de  Procefs^  pi.  56.  cites  45  E^^ 

16.  By 
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t6.  By  the  cafling  of.aproti£iion  the  day  is  difcontinued,  an<i 
ftfter  the  year  and  day,  upon  refummons  or  reattachment,  the 
plea  fhall  be  recodtinued ;  but  the  plea  may  be  revived  by  refum* 
mons  within  the  year  upon  the  repeal  of  the  proteAion.  .  JenL 
z6,  27*  in  pL  50.  cites  3  H.  4.  lo. 

1 7.  A  man  had  two  attornies  in  formedon^  and  the  (me  was  ef"  Br.  tffdi^ 
fignei  afier  jappearanccy  and  the  <iber  notf  and  the  effoign  was  ad-  E'*J*'  ^'^ 
judged  and  adjourned^  and  after  this  matter  was  alleged  for  difcon- 
tinuance ;  becaufe  the  one  was  not  eflbigned,  and  by  the  beft 
opinion  it  \t  no  difcontinuance,  and  efpecially  becaufe  the  ex- 
ception was  taken  before  the  eflbin  was  adjudged  and  adjburned  \ 
but  quaere,  for  adjomatun  Br.  Difcontinuance  de  Frocefsj 
pL  ID.  cites  II  H.  4*  53. 

t8..  Avowry  by  one  in  replevin  againjl  thrte^  and  fo  to  ifFue,  and  In  adloo!, 
the  other  two /aid  that  they  came  in  aid  of  the  avowant ;  now  if  the  two  *fV'^^^^ 
have  not  day  and  continuance  by  the  roll  from  day  to  day  all  is  difcon-  gi^en  on  tlv 
tinued ;    nota.      Br«  Difcontinuance  de  Procefs,   pi.  22.   cites  procds  in 
21  H.  6.  23.  "^r^ 

only,  this  i»-  a  diicoattmitnce ;  and  the  fame  in  trefpaft  againft  fix/  and  the  mefim  procefs  is  contiaaeA 
a^ainft  five  only  ;  but  U  may  be  amended,  becaufe  it  it  the  mifpriiioB  of  the  clerk ;  but  ochcrwiic  if  aft 
day  was  given  to  either  of  them.     Br.  Difcontinuance  de  ProcefSj  pi.  33.  cites  21  £•  4*  3, 

19.  Certiorari  eanu  into  Middle/ex  to  remove  appeals  and  indifl- 
fnents,     and  an  appeal  was  remanded  into  Middle/ex  becaufe  the  de» 

fendant  ought  to  have  pleaded  not  guilty  and  challenged  twenty^  by 
which  the  jury  remained  Jor  default  of  jurors  and  twenty-four  talis  " 

.awarded^  and  this  becaufe  the  procefs  ihall  not  be  difcontinued, 
for  nothing  is  recorded  in  Bank  but  the  original ;  quod  nota. 
Br*  Difcontinuance  de  Procefs,  pi.  52.  cites  16  £•  4.  5* 

20.  At  the  venire  facias  returned,  the  defendant  is  effoigned  anJtad^ 
•joumedy  the  habeas  corpore  juratorum  fhall  have  the  fame  day  as  the 

effoin  has  by  adjournment  \  for  otherwife  it  (hall  be  difcontinuance 
of  procefs  againft  the  jury.  Br.  Difcontinuance  de  Procefs^ 
pi.  53.  cites  21  £.  4.  2o.  ^ 

21.  In  writ  of  error  it  was  in  a  manner  agreed,  that  where  the 
parties  are  at  ijfue  and  intratur,  quod  jurata  inter  illos  ponitur  in  re^ 
fpeQu  hie  ufque  tali  die,  &p.  which  it  is  not  ufed  to  give,  l^f  idem 

dies  datus  efi  partihus  pradiBis,  &c.  and  yet  no  difcontinuance* 
Br.  Difcontinuance  de  Procefs,  pL  41.  cites  2  R.  3.  9* 

22.  In  qfjye  the  tetiant  appeared  by  bailiff,  and  day  is  given  to  the . 
party  aforefaid^  and  not  to  the  bailiff  by  name,  he  may'  plead  divers 
pleas,  &c.  and  yet  well  by  all  the  juftices  except  Brian ;  and 
judgment  given  accordingly  ^  for  the  tenant  is  always  party,  and 
may  appear  by  another  bailiff  after,  or  by  attorney  or  in  perfon 
and  plead*    Br.  Pllcontinuance  de  Procefs,  pi.  34.  cites  6  H.  7. 

23.  7/f  writ  of  error,  if  the  errors  are  not  afftgned,  and  fcire  fa^  S,  P.  IbM. 
etas  thereof fued  the  fame  term,  this  is  difcontinuance.     Br.  Difcon-  p'^'^^ 
linuance  de  Procefe,  pi.  44.  cites  F.  N.  B. 

24.  No' difcontinuance  (hall  be  by  the  death  of  arranger  to  the 
•riginol  as  9(  ihi^prayee  in  aid,  voudee,  &c.  viz.  death  of  a  ftranger 

to 
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to  the  writ  between  divifions  of  the  writ.   Br.  DifcontiBvano^  <le 

15*  In  tiffSJe  the  Jgfendant  appiand  iy  taXJT^  laal  fleadei,  an^ 
toniinuance  is  takefif  dies  datus  §ft  partikus  phedi3isy  Sec*  &  am  tativof 
anci  well,  and  no  difcontimiance^  Sr^  DifcoBtinuaace  de  Piocefr^ 
pi.  63. 

26.  In  a  quart  imp*  agmnjl  ftva  at  the  pone,  -^dBntJbmff  rrtmrm 
nihil  as  to  one  rftketn^  and  fays  nothing  ofibe  other ^  this  is  a  difom- 
tinuance  of  prooefs.     Jenk.  57.  in  pL  5^ 

27.  Error  of  a  judgment  in  ejeStmeni  \iras  afligiied,  that  no  day 
thecourfeof  tfvas  given  to  the  parties  in  a  njbrit  of  inquiry  of  daiiiagesy  fed  non 
^'  ^liin^'lt  '*Uocatur;  for  the  defendant  is  not  to  have  day^  and  the  ^plaintiff' it  to 
aadxht  cr-'  attend  at  his  peril  g  and  fo  is  the  coiirfe  in  C.  B.  hut  it  is  Ubermfe 


Tenk.  59. 
aa  pi*  9* 
8.  P. 

S.  P.  as  to 


and  the  er-    aiiena  ai  tJis  peril 

rorafligned  in  B.  R.    Cro.  £•  1 44.  pi.  2.  Mich.  31  &  32  Eliz.  Btf  IL   Mat- 

^n>*  £•  75* 

'pi-  33*  Mich.  29  and  20 Eliz.  B.R.  \nci(tof  Prefton  ▼.  Toolcy.— — ^S. C«  dted HoD. Hfip.  ^i. 

hf  CokeCh.  J.  thatjud^meot  was  affinned    And  the  fame'difliercoce  becwctn  Ch^coorts  of  B.  R.  and 

C.  B*  was  agieed  by  all  the  dezks  in  the  principal  caf:  there.     Trin.  1 2  Jac.  B.  R.  Cobbe  t.  HeydoD. 

"r  C.   cittd  accordingly.     1 1  Rep.  6.  b.    in  Sir  John  Heydon's  cafe,  which  was  an  aAion  of 

'  trtf^ufs  agalnft  A*  B»  *r.d  C^^^A^  confefftd  judgment,  and  B,  and  C.  fevaraiiy  fimiad  mat  g^HtJt  ^»d 

"fivtral  venirti  %ttt  awarded  to  try  thefe  iifuet.  Sic.  hut  rw  day  noas  givrtt  fo  A*  1 

1^8-  Procefs  ^Ttsferved  by  a  ferjeant  at  mace  within  afranchiji/ 
but  bccaufe  he  was  not  an  officer  to  S*  R*  he  cannot  be  examined, 
and  confequently  there  is  a  difcontinuance  of  .procefs.  Arg.  Palis* 
103.  cites  41  EKz.     Wiliet  v.  Crofby. 

29.  After  judgment  in  a  Court  of  Picpofvderf  in  an  a&ion  on  • 
the  cafe  for  words,  it  was  affigned  for  error,  that  a  writ  of  inquiij 

^damages  was  awarded^  and  no  day  given  to  the  plaint^ ^  and  this 
"wjsheld  to  be  error.  Cro^E-  773.  pi.  2.  Mich.  42  &  43  Elix# 
B.  R.    Howcl  V.  Johns* 

30.  Judgment  in  trovet  in  Shrewlbury  court  by  defmib^  and  a 
writ  of  inquiry  of  damages  was  returnable  the  next  courlt,  at  whick 
day  lltit  ptaifjtiff  appeared^  and  the  writ  was  retutned  ferved  i  but 

jurata  ponitur  in  rtfpeBu  ufque  ad  proximam  curiam^  and  the  day 
exprefied  certainly,  and  then  the  plaintiff  appealed  again,  and  the 
jurata  ponitur  in  refpeEtu  to  the  i6th  of  June,  but  the  plaintiff  £d 
not  appear  on  that  day,  nor  had  any  day  over^  and  yet  jurata  ponitur 
in  refpeBu  again,  to  fuch  a  day,  at  which  day  the  jury  appeared^ 
and  gave  20/.  damages,  for  which  the  plaintiff  had^judgment,  and 
likewife  for  his  cofts.  It  was  afligned  for  error,  that  Ac  {Jamtitf 
not  having  day  at  the  laft  adjournment  oyer,  all  ie  difcontinuedi 
for  by  the  firft  judgment  the  defendant  is  out  of  coart,  but  the 
plaintiff  attends  de  die  in  diem,  his  judgment  not  being  perfect 
till  the  damages  are  inquired;  fo  that  the  phmtiff  hmng  day  to 
the  loth  of  June,  and  he  then  not  appearing,  the  Court  ex  offido 
ought  not  without  prayer  of  the  plaintiff  to  make  continuanoe  of 
the  jury,  for  this  always  ought  to  be  at  the  prayer  of  Ae  pkiintiff$ 
quod  fuit  conceffum.  Tclv.  97.  Hill.  4  Jac.  B.  R.  Harringtoia 
v.  Launfdon. 

31.  Another  difcontinuance  w^/  offigned,  becaufethcywfy  war 
continued  over  by  a  ponitur  ifi  rej^Bu^  'vbicKnflorer^att  be  vsMa 

tipoa 
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\lpon  an  iffuc  to  be  tried  between  tbe  parties ;  for  the  jury  upon  1 
writ  of  inquiry  of  damages,  i«  only  an  inqueft  of  office,  which 
has  no  other  continuance  than  by  a  non  mifit  breve  by  the  officer 
or  the  (heriflF;  quod  fuit  concelTuai  per  tot  Cur.  and  judgment  re* 
verfed.    Ibid. 

32.  Want  of  an  original  was  affigned  for  error  in  Ireland ;  the 
defendant  in  error  pitaded  thatfuch  a  day  an  original  was  filed  and 
concluded  to  the  country ^  and  thereupon  the  judgment  Was  reverfedi 
But  this  judgment  there  was  reverfed  here  becaufe  the  matter  was 
difcontinued;  for  the  defendant  concluding  to  the  country  where 
the  matter  of  his  pkafiould  be  tried  by  the  record^  viz.  whether  the 
original  writ  was  delivered  or  not  (becaufe  that  appears  of  record) 
and  then  the  plaintijfin  .error  not  raying  or  demurring  upon  the  plea 
of  the  defendant,  the  whole  was  difcontinued.  Telv.  II 74  Mich* 
5  Jac.  B.  R.  Seintjohn  v.  Commyn. 

33*  A  difcontinuance  can  never  be  objeBed  pendente  placito  before 
Judgment^  for  it  .may  be  continued  at  the  pleafure  of  the  court ;    [  468  t 
but  after  judgment  in  another  term  it  may  be  well  reje&ed,  and 
no  continuance  can  then  be  entered ;  fie  didum  fuit.     Cro.  J; 
ait.  in  pi.  3.  Mich.  6  Jac.  B.  R. 

34.  Three  executors  recovered  in  C.  B.  in  debt  by  default*  The 
defendant  brought  error,  and  affigned  a  difcontinuance,  viz.  that 
tlie  fuit  being  by  three  executors,  and  at  the  day,  which  they  had 
iy  the  roll  upon  a  continuance,  /ii;^  only  appeared  i  and  by  the  fame 
toll,  day  was  given  to  all  thinee  upon  another  roll.  Per  tot.  Cun 
this  is  a  difcontinuance,  and  cannot  be  amended ;  for  credit  ought 
to  be  given  to  the  roll,  and  therefore  non  conftat  that  more  than 
two  appeared,  and  that  the  third  made  default,  which  is  a  non«* 
profecution  of  the  defendant  at  that  day,  and  fhall  go  to  all  three 
afterwards,  and  judgment  was  reverfed.  Telv.  155.  Trin.  7  Jac« 
B.  Ri    Pafton  V.  Lulher. 

35.  Error  of  a  judgment  in  B.  R.  in  debt.  A  fcire  facias  tvdx 
awarded  ad  audiendum  errores  returnable  1 1  Maii^  1 8  Jac.  and 
there  was  notanyfuch  day  of  adjournment  in  the ' Exchequer '€bamber  t 
therefore  it  was  holden  to  be  a  difcontinuance.  Cro.^J.  62o«  pi.  6« 
IMich.  19  Jac.  B.  R.    Cave  v.  PolewheeL 

36.  When  an  ijfue  is  found  again/i  the  defendant ,  it  is  not  mate^ 
rial  whether  he  has  day  given  him  to  appear  or  not  1  for  he  demande 
nothing  but  to  difcharge  himfelf^  though  true  it  is  th^t  fometimey 
day  has  been  given,  but  it  is  notneceffkryi  but  the  plaintiff  ought  always 
to  appear,  and  to  have  day  by  the  record.  Palm.  333.  Hill,  ao  Jac* 
B.  R.     Rogers  v.  Allen. 

37.  After  judgment  by  default  in  aSion  on  the  cafe,  writ  of  in»  IbU.  fays, 
quiry  of  damages  was  awarded.     Error  was  affigned  for  that  no  day  ^  *^^'^ 
was  given  to  the  defendant;  but  adjudged  that  no  day  Mgbt  to  he  ^  cafe  of  ^ 
given  ta  the  defendant  in  fudi  cafe^  becaufe  by  the  fttdgadefit  he  the  ncorcrf 
was  out  of  court,  &  i^ie  die.    Sid.  16.  pit  8.  Mich,  iz  Car.  a*  ^f^  ^ 
B.  R.    Burges  v*  Pieree«  whm,  upoa 

the  writ  of 
iftquTrj,  ^  dcftadaat  M  aoc  A07  4iy  in  couct.    17  £.  3.  5t« 

38.  It 


46$  ^ontiflttantt  aitb  t)itic6ntinuantei 

38.  It  was  affigned  for  error  of  a  judgment  in  P..  that  one  day  ef 

tontinuanct  between  the  plaint  and  the  ijfue  was  on  a  Sunday^  and  fo 

nqn  dies  juridicus ;  fed  non  allocatur;  for  per  Cur.  it  is  void,  and 

as  no  continuance,  and  fo  being  after  a  verdi^  is  aided,  aiid  judg**- 

ment  affirmed  nifi.     2  Eeb.  448.  pL  15.  Hill.   20  &  21  Car.  2* 

B.  R.   Hcie  V.Davis. 

towherethe       jp^  Error  to  reverfe  a  judgment  was  affigned,  that  one  of  the 

wM^^M-  contmuances  was  to  aeertain  day  of  the  month,  wheteas  it  ought  to 

imam  CM'       be  ad  proximam  curiam;  and  judgment  was  reverfed  nifi.    Stji 

^Td-  *''**     7^»  7^-  Mich.  23  Car.  B.  R*  Knipe  v.  Johnfom 

wfaeitai  tbe  tcurt  was  noi  Uld  till  the  zhtb  ddj  \   Roll  Ch.  J.  faid,  tbtt  perhips  the  tiz.  Aay  be  TOi J^ 
yet  judgment  was  reverfed.     Sty.  97.  PaTch.  24  Car.  B.  R.    Paj  t.  Pazted. 

40.  Kfci.Ja.  ifliicd  againft  fcvcfal  tettenants;  but  ^t  parol  de-* 
marred  fox  the  infancy  of  one.  After  his  age  a  re-fummons  ifTued, 
but  before  the  return  thereof  one  of  the  tertenants  died,  who  was  re- 
turned fummoncd  both  upon  the  fci.  fa.  and  upon  the  re-fummon5« 
By  this  all  the  proceedings  on  the  fci.  fa.  are  difcpntinued,  and  the 
parties  out  of  court,  and  the  death  of  one  tertenant  puts  the 
whole  without  day;  and  Holt  Ch.* J.  cited  Kelw.  60.  &  Fitzh« 
Abr.  tit.  Error,  7.  Carth.  200,  201.  Mich.  3  W.  &  M.  in  B.  R4 
Blake  &  al'  v.  Gell. 

41.  appeal  de  morte  viri  carried  down  to  be  tried  by  nifi  prius  | 
appellant  did  not  put  in  the  record;  held  neither  nonfuit  nor  difcon^* 
tinuance,  but  appellant  to  pay  cofts.  12  Mod.  65.  Mich.  6  W* 
&  M.    Sutton  V.  Sparrow. 

r  Aigg  1  42-  In  debt  on  a  by-law  in  the  Mayor's  Court  for  refufing  to 
ferve  as  fherifi^,  Xh^  plaint  was  levied  on  the  i^th  November,  and 
then  the  defendant  gave  bail  to  appear  the  next  day,  viz.  the  idth, 
and  inftead  of  continuing  from  the  15th  to  the  i6th,  day  is  given 
from  the f aid  i^th  day  of  November  to  a  certain  day  in  June,  and  then 
the  entry  is,  that  the  canfe  was  removed  by  hab*  corp*  to  C.  B.  and 
fent  down  by  procedendo.  This  was.  held  to  be  a  difcontinuance, 
and  not  amendable,  being  upon  a  demurrer.  12  Mod.  66^  to 
690.    Hill.  13  W.  3.     City  of  London  v.  Wood. 

43.  Capias  ofprocefs  muft  have  continuance,  and  therefore  muft 
be  from  term  to  term ;  but  writs  of  execution  need  none,  and  there- 
fore you  may  have  a  longer  retuni.  Per  Cur.  12  Mod.  506. 
Pafch.    13  W.  3.    Walker  v.  Humphry. 

44.  In  an  information  for  a  libel  called  the  Obfervator,  the  venire 
facias  was  tefted  in  Trin.  torm^  nhtmable  Die  Lune  the  ift  day  of 

Mich,  termtbllofmng  ;  but  the  Sfirhigas  bore  tefle  Die  Mortis  the  day 
following  (id  eft)  the  24th  of  Nov.  miereas  it  ought  to  have  been 

die  day  of  the  return  of  the  tenire  fiidas;  and  this  was  held  to  be 

a  difcontinuance  and  not  amendable.    Mich.  3  Ann.  B.  R.  The 

(^ujica  ▼.  Tutchin. 

4;.  Jkpeel  ef  murder  ifainft  B.  he  demurs  to  the  bill  of  appeal 

0ndplem  enet  ie  tbefiiom^  upon  which  ifue  is  Joined  and  a  venire 

facias  is  awarded  wim  a  ceffet  procerus  until  the  demiirrey  be  deter-' 

mined.   It  was  objc£led  that  here  was  a  difcontinuance  of  the 

liTuc,  the  entry  being  quod  ad  triandum  cwtum  pr^ediflum  ccflet 

lo  proccflus. 


jHroceflus,  &c.  whereas  the  venire  fhould  have  been  continued 
mth  a  viceqoni^  non  mifit  breve.  The  Court  held  this  na  dif-^ 
continuance,  but  that  it  was  the  mofl:  proper  way  ;  for  it  is  vain 
to  proceed  to  iflue  until  the  demurrer  be  determined;  for  if  the 
bill  abates  there  is  an  end.  ii  Mod.  232,  233.  Trm.  8  Ann. 
B.  R,    Smith  v*  Bowen* 


(B*  2)    What  a  Difcontinuance,  and  wtat  a  Mijf-* 

continuance. 

!•  CECOND  deliverance  was  brought  agalnfi  an  ahht  and  com* 
^  moignCi  the  plaint^  did  not  come^  they  prayed  return  irreple^ 
viable ;  and  the  Court  faw  the  original,  which  was  abbot  and  co- 
canon,  by  which  the  Court  faid  that  he  (hall  commence  again  to 
this  vaiiancei  and  fo  fee  that  this  is  mifcontinuance.  Bn  Difcon<« 
tinuance  de  Frocefs,  pi.  17.  cites  2Z  E.  3.  491 

2-  If  cap]as  be  awarded  nvhere  dijlrefs  ough^  to  he  awarded^  and 
the  defendant  if  taken  and  arnefned^  he  fhall  go  quit,  and  the  procefs 
(hall  iflue  where  it  firft  iflucd  out  of  courfe,  and  diftrefs  ihaU 
iflue;  for  it  is  mifcontinuance.and  not  difcontinuance.  Br.  Dif- 
continuance de  Proce&i  pl.'S7«  cites  47  E.  3.  14. 

3.  lyeht  againjl  3  executors ^  provefs  conthiued  till  the  plurtes  capias 
fervedy  and  they  made  default ^  ih^  plaintiff fued  exigent  againjl  2,  and 
fluries  capias  againjl  the  id.  and  the  one  rendered  himfelf  at  the  exigent ^ 
and  the  others  did  not  come.  Per  HuII,y?/f  neiu  exigent  againjl  them 
ally  and  maie  amendment  where  the  procefs  firjl  iffued  out  ojf  court. 
Per  Hank,  he  fhall  anfwer,  for  hcy  ivho  comes  in  by  one  writ  where 
he  ought  to  come  by  another y  Jhall  anfwer.  Br.  Difcontinuance  de 
Procefs,  pL  11.  cites  la  H.  4. 17. 

4.  And  per  Parntng  T.  10  E.  3.  where  petit  cape  iffued  for  grand 
capCy  the  procefs  is  not  difcontinucd  \  and  fo  xtfeems  only  miffonti'' 

nuance  becaufe  they  have  day  in  court,  and  therefore  the  executor    r  A70  3 
(hall  anfwer  as  it  feems.     Ibid. 

5.  Pritcipe  quod  reddat  of  120  acres  of  land,  the  writ  of  view 
was  of  100  acres  of  hnd  omitting  20,  and  therefore  by  award  he 
•fued  new  writ  of  view ;  for  the  procefs  is  not  difcontinued, 
but  mifcontinucd.  Br.  Difcontinuance  de  Procefs,  pi.  1 8.  cites 
7  H.  6.  S. 

6.  Detinue  ofchai-ters,  procefs  iffued  at  the  exigent j  which  was  aU 
Uged for  difcontinui^nce  of  procefs ;  for  exigent  lies  not  in  this  a£tIon, 
and  it  was  adjudged  mifcontinuance,.and  not  difcontinuance,  by 
which  they  commenced  where  the  procefs  firft  iflued  out  of 
courfe.  Quod  nota.  Br.  Difcontinuance  de  Procefs,  pi.  50.  cites 
fi  H.  6.  29. 

7.  Detinue  of  a  box  with  charters  and  muniments^  defendant  came 
by  the  exigent,  and  the  plaintiff  counted  in  fp^cial  of  a  charter y  by 
which  J.  infeoffed  hisfcther,  &c.  and  now  becaufe  it  is  of  a  char- 
ter of  land,  therefore  exigent  ought  not  to  have  iffued,  but  this 
did  not  appear  before  the  count,  by  which  it  was  taken  mifcon^ 

''    Vol.  V.  Mm  finued 
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tinued  but  not  mijcontinued,  and  the  defendant  appeared,  and  pkaAi 
as  if  he  had  not  come  by  e»geniy  by  which  he  pleaded  in  barm  Br.  £z« 
igcnt,  pi.  26.  cites  8  H.  6.  29. 

8.  Note,  that  \i  exigent  be  awarded  in  a  cafe  where  it  does  not  Br^ 
as  in  a£lion  upon  the  cafe  before  thefiatute  of  ity  the  prooefs  is  VSj 
continued,  but  is  no  difcontinuance.  Br.  Difcontinuance  de  Pr*- 
cefs,  pi-  61  •  cites  10  H.  7.  21. 

9.  In  trefpafsj  the  defendant  joined  2  ijfues^  the  ^one  in  L.  and  the 
other  in  Mtddlefexj  and  venire  facias  iffued  to  the  fberiff  of  MlddUftx 
who  tried  both ;  and  by  the  bed  opinion,  this  was  mifcontinuanee 
of  the  other  iflue  in  L.  and  not  difcontinuance  ^  for  it  Jball  be  tn^ 
tended  thatfeveral  venire  facias* s  iffued  to  try  both.  Br.  Difcontinu- 
ance de  Procefs,  pi.  62.  cites  1 1  H.  7.  5. 

10.  In  pTMpe  quod  reddat  agninft  baron  andfeme^  the  baron  made 
default  i  and  the  feme 'px2i'^cA  to  be  and  was  received  and  pleaded  m 
bar,  and  it  was  found  with  the  demandant  and  he  prayed  hk^ 
judgment.  Per  Wood  J.  this  is  a  mifcontinuanee,  but  per 
Vavifor  J.  it  is  a  difcontinuance.    Kelw.  35.  a.  b.  &c.  j^.  i* 

,  Trin..  13  H.  7. 
Nowhere  it  II.  Precipe  quod  reddat,  the  venire  facias  was  returned  before  the 
tmeihy  om  common  day*  Per  Frowick  Ch.  J.  this  is  no  difcontinuance  of  pro- 
\XTt  It  c^Sf  ^^^  mifcontinuanee  of  it  \  for  they  have  day  in  court  but  notfucb 
€ugbt  to  c'^wu  a  day  as  they  ought  to  have*  fir.  Difcontinuance  de  Procefs,  pi.  23. 
itid.*^'    cites  21  H.  7. 16. 

Bttt  if  frocefi  hi  ewarded  termino  Trhik.  rttumabh  term'inc  Hil/arn,  this  rs  difcontinuance  of  procefsy 
becaufe  one  term  m-fue  is  omitted  i  therelbre  this  it  difconcinaance,  per  him.  But  Brooke  fays,  qm^ere 
inde  \  for  tht  fiMlntm  may  deity  bim/eif.     Ibid.  ^wd  if  exigent  he  returnable  at  a  mwiby  this  is 

mifcontinuanee,  andnot  difcontinuance,  but  he  wght  to  have  5  tUMtbsy  and  alloeario  (omtatus  fmU  be 

frarttd*    Shunr^  for  it  feeas  that  the  oae  and  ue  other  is  ctror.  *  Bulft.  144.   Azg.   cites 

•  C. 

•S.P.  Ibid-  12,  There  is  Oi  diverftty  between  difcontinuance  and  paroi  wthout 
iltHl'e^io!  ^3*  ^^^  *^^  difeotitinuance  *  puts  the  party  to  new  original,  but  where 
-.i— Br.  N.  the  parcel  is  without  day  this  may  be  revived  by  a  refummons  or  re-^* 
c.  116.       tachmenti  for  the  original  remains.     Br.  Difcontinuance  de  Pro- 

tnic,    ccfs,  PL43. 

Jcnk.  59,  13.  A  mifcontinuanee  is  where  the  continuance  is  made  by  undue 

$1p*  "*     procefs  i  but  a  difcontinuance  is  where  no'  continuance  is  made  at  alU 
Jenk.  57.  at  the  end  of  pi.  S* 


1 47»  3  (C)     Continuance  />er  Idem  Dies. 

£1.  |N  an  aQIon  of  debt  in  a  borough  court,  {(procefs  iffues  to  ihefetr 
**•  jeant,  who  returns  his  precept  ferved  againft  the  defendant, 
and  thereupon  a  daj  is  given  till  the  next  court  for  the  plaintiff"  to  de* 
elare  againft  the  defendant,  and  it  is  not  entered,  that  idem  £es  datus 
tjl  defendenti,  this  is  a  difcontinuance.  P,  3  Gar.  between  Calmadt 
AND  Vaughan  adjudged  in  a  writ  of  error,  and  the  judgment 
given  for  the  plaintiff  upon  iii\  dicit  in  the  borough  court  e£ 
Oakehamptoa  in  Devon,  leveried  accordii^lj.l 
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.  ^2.  l£  H  plaifitht  ehtered  iff  an  inferior  court  that  holds  flea  hy  pr^^  •  Cro.  C. 
Jcriptioiiy  and  }i^^xt.  idt,  defendant  imparls^  and  thereupon  a  day  is  p|^^*/|?c» 
^iven  to  the  parties  till  the  fujet  court  there  to  be  held,  without  limits  adjudgcd^y 
ing  any  day  when  the  court  JbalJ  hue  held^  hut  it  is  alleged  after  in  the  'j^^^c  j"^- 
recordy  at  which  courts  fcilicetifuch  a  dayy  held  fecundum  confuetuSneiny  ^^^  Crook 
&c,  this  is  good,  and  no  difcontinuance,  bccaufe  it  majr  t>e,'that  j.  but  no 


mention  is 


they  have  not  any  certain  day^  but  may  hold  a  court  when  they 
will,  as  at  the  great  feflions  in  Wales ;  and  it  fhall  be  (o  intended,  court  being 
when  it  isiaid,  that  at  the  next  court  held,  fecundum  confuetudi-  held  fucha 
ncm,  &c.    Mich.  7  Car.  B.  R.  between  Jesson  AnjxLaxe,  per  5'y»  ^'^'J"- 

nt     *  J.    J       1  •       r  •  •    J  r     •  •       dumconlue- 

Curiam  adjudged  upon  a  writ  of  error  upon^ a  judgment  given  m  tudinem.^ 
Coventry  Court,  and  the  book  of  9  Eliz^  I).  252*  denied,. and  s.c.  cited 
faid  that  there  were  other  apparent  errors  for  which  the  judg-  ^^  r]!'^^'* 
mcnt  was  reverfed.]  .  ^05. 

[3.  [But']^  if  a  plaint  be  entered  in  an  inferior  court,  arid  the 
defendant  being  fummoned  appears,  and  the  plaintiff  declares,  and 
thereupon  the  defendant  imparls  till  the  next  courts  aftd  then  pleads  in 
bar,  and  thereupon  the  plaintijf  imparls  to  the  tiext  court  to  reply ^  and 
there  no  day  is  given  to  the  defendant ^  hut  at  the  next  court  the  plain--  . 
tiffdemursy  this  is  a  difcontinu?.nce,  for  idem  dies  ought  to  have  been 
given  to  the  defendant.  Mich.  8  Car.  B*  R.  between  Augwin  and 
Lord  Roberts  adjudged  in  a  writ  of  error,  and  the  judgment 
given  in  the  hundred  court  of  Penwith  in  Cornwall  rcverfed, 
Intratur  Mich.  7  Car.  Rot.  96*] 

[4.  In  zfcire  facias  upon  a  recognizance  y  the  peace  again  ft  J.  S. 
who  was  bound  by  it  to  keep  the  peace,  tne  defendant  imparls  and  j^  „ y      ^ 
day  is  given  to  him,  and  idem  dies  -f  //  not  given  to  the  plaintiff y  yet  t  ^ol.  487. 
this  is  not  any  difcontinuance,  bccaufe  the  king  is  party  in  it ;  and  ^-i-nr-'-*' 
when  the  hug  is  party  no  day  is  given  to  Kim,  for  he  is  always 
prefent  in  court.    M.   10  Car.  B.  R.  between  the  King  and 
Griffith,  per  Curiam.] 

5.  In  debty  the  plaintiff  and  defendant  both  appeared  by  their  at-  ' 
tornies,  and  dtsy  was  given  to  both  the  parties  inflatu  quo  nuncy  falvis 
partihusy  ^c.  till  8  HilL  at  which  time  the  defendant  made  default. 
Held  that  the  plaintiff  {hould  not  have  judgment,  but  he  liiuft 
fue  out  further  procefs  j  beCaufe  dies  datus  is  as  ftrong  as  Sirt 
imparlance.  Mo.  79.  pi.  209*  Mich.  $  &  9  Eli2S*  StUkely  V4 
Thvnn. 

6.  In  a  court  of  Piepowders  the  adjournment  was  entered  idem 
dies  datus  eft,  where  it  fhould  be  eadem  hora,  and  yet  held  gbod* 

Mo.  459.  pi.  637.  Mich.  38  &  39  Eliz.     Anoil.  ;|:  [472] 

7.  In  error  to  reverfe  a  conimon  reco^>eryy  plaintiff  brought  zfci.fa.  Cro.E*  774. 
againfi  the  heir  and  the  ter-tenants.     The  Mr  appeared,  but  nihil  P^- 4- Mich. 
dicit,  and  four  ter-teHants  being  returned  vr^rtiedy' pUddedy  that  Eii«.V.  R. 
two  of  them  were  tenants  offuch  land  vAtb  A*  and  B.  who  were  not  S.  c.  but 
warned  nor  %  namedy  atid  demanded  judgment  <f  the  writy  &c.  and  ^^  *^'^ 

thereupon  the  plaintiff  deihurridy  and  oil  pleadihg  this  pka  in  !I m^' 

Mich.  term,  dies  datus  efl partibus  prsedlBis  till  HilL  term.     It  was  6a2.pl.850. 
moved,  that  this  was  a  difcontinuance  of  the  wholes  for  the  h^r  5*  p'  ^^^^ 
here  nil  dicit,  and  fo  nihil  ought  to  be  entered  againft  bim,  and  not  appear. 
not  any  cantinaanee^  but  that  the  dies  vfbich  is  given  partihtts  pra^ 

M  nX  a  di^is^ 


471  Continuance  am  2)ifcontinii8ncir. 

££fi>y  is  intended  only  to  thofc  tenants  on  whofe  plea  the  demai^» 

rer  was,  and  not  to  the  heir,  and  that  fo  all  is  difcontinued ;  buC 

it  was  anfwcred,  that  it  was  continued  to  the  heir  as  voell  as  to  tbofe 

tvho  pleaded  i  for  it  is  partibus  praedidis  inde,   &c.  and  all  the 

Court,  praeter  Gawdy,  held  the  continuance  well  enough*     Cro» 

E.  739,  740.  pi.  13.  Hill.  41  EHz.  B.  R.    Holland  v.  Dauntzcy» 

8.  Aftion  upon  the  ca/e  in  the  Court  cf  S.     The  defendant  war 

iffbignedf  and  had  day  by  ejfoin^  and  ti\c  platntilj'  had  the  fame  daj^  at 

which  day  the  defendant^  being  demanded,  appeared  not,  but  tnait 

default^  fjf  htthuit  diem  per  default  fecundum  ccnfuetudinem  villie  pr^t^ 

dicf  given  by  the  Court,  (viz.  fuch  a  day,)  at  which  day  both  parties 

appearedy  and  judgment  was  given  again  (I  the  defendant  by  nihil 

dicit.      Adjudged  that  no  day  could  be   given  him  when  he 

was  out  of  court,  and  the  cuftom  alleged  of  giving  day  cannot 

help  it ;  for  no  cudom  can  help  that  which  is  againft  common 

law  and  an  apparent  difcontinuance,  and  therefore  judgment  was 

rcverfed.     Cro.  J.  357.  pi.  15.  Trin.  lijac.  B.  R.     Peplowy* 

Rowley. 

J»»  3To>  9.  hfttt  judgment  in  the  grand  feflions  in  Wales  in  qffife  ofdat^ 

ilrtv^'the    f^nprefentmenty  error  was  affigncd  that  P.  one  of  the  three  defend* 

Bifhop  of       ants  appeared^  and  caft  an  effoin^  but  that  the  father  two  made  defauh^ 

St.  DiTid^t,    thereupon  re^fumnwns  iffued  againft  them  returnable  Die  Martis  next 

the  Court     following^  and  at  the  next  day  they  cajl  an  effoin^  ^vhich  was  chaU 

tcTolved,        lenged  and  denied^  and  becaufc  there  was  not  idem  dies  given  to 

that  no  dies    them  two>  as  there  Wiaa  to  the  fia-ft  when  he  appeared  ami  was  ef- 

to  any^but     fo«gncd,  and  that  diere  ought  to  havebeen  one  eflToin  allowed  un- 

opon  their     to  them,  it  was  iniifted  to  be  error  $  fe<l  non  allocatur ;  for  idem 

«ppearaji€t,    £esjball  not  be  given  when  they  make  default^  and  after  once  default 

and  re-fummons  an  efToin  is  not  allowable,  by  the  exprefs  words 

*of  the  ftatute  of  12  E.  2.  Cro.C.  341.  pi.  <S-  Hill.  9  Car.  B.  R. 

Cort  V.  Bifliop  of  St.  David's. 

S.  P.  and  10.  When  day  is  given  before  the  county  it  is  called  dies  datus  ;  hut 

mhetearte    "^^^^  ^^^'^^ ^^  count  it  is  Called  an  imparlance.    Hard.  365^ 366» 

€apiafeiand   Pafch.  1 6  Car.  2.  in  the  Exchequer. 

mtigent  art 

swardtdf  and  die  defendata  gpfmn  upcn  the  fxlgeitt,  ard  has  diet  datui,  and  after  moMn  defiwt,  m 
diftringat  ihall  i^ae,  and  upon  thti  returned  nihil,  ti.ere  fh^ll  iHue  three  orlVcr  capiafu  and  exigent } 
but  otberwjic  it  feems  after  imparlance.    Br.  Continuance  and  Imparlances,  pi.  t.  cite^t  19  H.  8.  6« 

1 1.  It  was  moved  for  error  of  a  judgment  in  Briftol,  that  in  cne 
of  the  continuances  (idem  dies  dat^s  efi  partibus  pradiftis)  it  is  notfeni 
per  Cur.  But  ruled  to  be  well  enough,  it  being  all  as  one  a£l,  but 
it  would  be  otherwife  in  the  verdict.  Comb.  285.  Trin.  6  W.  & 
M.  in  B.  R.    Hawkfworth  v.  Hawkfworth. 

(C  ^)     What  Days  flull  be  faid  the  fame  Day*. . 

J.  1^  OTE,  that  every  adjotirnmeut  is  a  fever al  day  in  aJUfe^  but  the 
^  ofniftprius^  and  the  day  in  Bank^  are  all  one  day j  \kX 
tut  to  all  intents.    Br.  Jours,  pi.  6c.  cites  47  E/  3.  i,  2. 

2.  NotCf 
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%  Note,  that  thtjlr/f  day  of  the  ntfiprius^  and  iht fourth  day  after ^ 
mnd  eight  days  after  or  morey  which  the  Juftices  take  to  be  advijed,  arc 
but  one  and  the  fame  day,  and  when  tney  give  xhtiv  judgment^  this 
Jhall  have  relation  to  the  firjl  day^  fo  that  \i  proteSion  fhall  be  eafi 
at  the  firfi  day^  which  is  expired  mefne,  yet  this  fhall  ferve,  ahd 
{ball  be  allowed.     Br.  Jours,  pL  83.  cites  10  H.  6.  4.  . 

3.  &o  of  default  recorded  upon  tenant  for  life ^  nuhere  he  in  reverfion 
prays  to  be  received  after*     Ibid, 

4.  -^W  where  a  mzn  fails  of  his  record  at  the  day^  and  thefailoris 
recorded^  and  after  (but  before  judgment )  he  brings  the  record  in^  this 
iliall  not  ferve  when  judgment  is  given ;  for  this  Ihall  have  a  re- 
lation to  the  firft  day.    Ibid. 

5.  The  *  day  of  nift  prius  and  the  day  in  Bank  is  all  one  and  the  •  S.  P*  tt 
fame  day  ;•  for  if  proteftion  be  cad  out  at  the  nifi  prius,  and  re-  '^IflJ^j^SL 
pealed  or  expired  by  the  day  in  Bank,  yet  it  fliall  ferve  the  defend-  between  th« 
ant ;  for  it  was  good  at  tne  firft  day,  and  the  firft  day  and  the  «>ay  of  nifi 
other  day  are  all  one  day  in  law.     Br.  Jours,  pi.  ii.  cites  3^  dtyin'Siii^* 

Hi  6.  58.  but  not  to 

.makegood« 
ftcond  writ  purchased  and  teflfd  mefne  between  ttiofe  dayt.     Br.  four?,  pi.  13.  cites  40  E.  3.  %%% 

"  Br.  Nifi  prins,  pi.  5.  cltci  S.  C. S.-P.  /a  titat  a  releafe  madt  mejne  bttnvecn  tbifi  two  dajt 

§amut  bt  pleaded  in  Bank  \  but  it  feems  that  a  relcAlJb  made  mfjne  between  the  day  of  venire  facias  re* 
turned f  amd  the  writ  of  nifi  prius  awarded,  and  the  day  of  nifi  priv$y  may  be  pieaded  at  the  day  of  mif 
prius*     Ibid.  pK  31.     cites  21  H.  6.   10. 

It  is  not  one  and  the  fame  day  to  all  intents ;  for  if  a  man  cafts  protefiion  at  the  day  of  nifi  priuSf  whick 
is  repealed  at  the  day  in  BanHy  yet  this  fi}.i//  have  the  default  of  the  dfendant  at  the  day  of  nifi  prints 
and  if  he  appears  at  the  day  in  Bank  it  fuffices.  Br.  Jours,  pi.  32.  cites  %i  H.  6*  ao»  1  ■  S»  !*• 
Ibid.  pU  35.  cites  4  H.  6.  9. 

6.  Thefc  words  ab  oBaV  SanFla  Trinif  fliall  be  intended  ah  ij\t^ 
die  oBaV  SanHa  Trinit\  and  fo  fee  that  to  this  intent  the  Jir^  day 
snd  the  fourth  day^  and  all  days  mefne  JIjoU  be  intended  one  and  tb^ 
fame  day*     Br.  Jours,  pi.  57.  cites  21  E.  4.  43. 

7.  All  the  parliament  is  only  one  and  the  fame  day.  Br.  Jour5| 
jpl.  91.. 

(C.  3)     How  confidered* 

!•  TN  debt  the  defendant  ivas  condemned y  and  ca^  fa*  *Jf^*f^f  ^fd 
^  after  exigent  thereupon,  and  he  came  upon  return  of  reddidit 
fe^  and  pleaded  a  releafe  of  the  plaintiff  vmde  after  the  execution^  and 
prayed  fcire  facias  thereupon  againjl  the  plaintiff  to  confefs  or  deny  the 
deedy  and  had  it ;  quod  nqta,  and  fo  fee  that  this  is  not  day  to 
plead,  but  upon  the  fcire  facias  to  confefs  deed,  6cc.  Br.  Jours^ 
pi.  ^8.  cites  22  Afr.91. 

2.  Error  upon  an  indi^hnent  oftrefpafsy  \v\i\c\i  fuppofes  the  trefpaft 
Die  Jovis  proximo  pojl  diem  FentecoJUs^  and  i  t  wa  s  ajfignedfor  err  or ^  in  ' 

as  much  as  all  the  nv^ek  tuas  Pentecojl ;  per  Wcfton,  Pentecofte  di- 
citur  a  penta,  quod  eft  quinque  &  cofte,  quod  eft  decern,  quod  eft 
quinquies  decern  dies  poft  Pafcham,  and  this  day  is  Dies  Domi- 
aicus,  wherefore  plead  over ;  quod  nota,  by  which  he  pleaded 
no  fuch  vill  of  B.  without  addition^  &c.  Br.  Jours^  pi.  27.  citet 
3  H.  6.  39. 

M  m  3  3.  Note 
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7.  Note  where  a  man  is  nonfuited  this  is  referred  to  the  day  vfUci 
he  had  in  courts  iand  not  to  the  nvbole  term  t  qUod  npta.  Bn  Joiirt| 
pi.  67.  cites  9  E.  4. 24. 

4.  See  and  note  th^t  the  vigil  afthefeajl  is  pot  part  of  the  feaft. 
BrV  Jours,  pi.  65.  cites  15  H.  7.  ^         ' 

C  474  ]    (C.  4)     At  y^hat  Time,  and  when  the  Parties  fhall 

be  faid  to  have  Day  in  Court. 

!•   YS  pradpe  quod  re^d^t  the  gratjd  cafe  was  rffurjted  tarity  and 

"*  ^  the  tenant  C2xnt  and  made  defence  andimparledy  and  after  eame 

and  faid  that  the  writ  was  not  ferved^  and  was  received  to  it,  and 

therefore  it  feems  that  fuch  a  day  is  not  to  appear;  for  if  it 

ihould,  then  the  default  {ball  go  quit,  which  fhall  not  be,  but 

ought  to  be  favcd,    Br.  Jfours,   pL  pa.   cites  22  E.  3.  &  Fitzh, 

Brief,  pi.  393. 

Br.  Repic-         j.  Whcrc  thc^eriff  (bes  noticing  at  the  afias,  nor  at  the  pluries^ 

R^'  *v      ^y  which  ijfued  wiHt  to  the  coroners  to  make  replevin  and  to  attach  the 

S-'c'  fi^^ff^^  anfwer  to  the  contempt  and  to  the  partyy  and  after  difheft 

agatnfl  thefherijf;  and  hecaufe  no  fummons  was  avforde^  t^f^dnfl  the 

plaintiff  to  receive  his  beafis,  therefore  it  is  faid  that  he  has  no  dav 

in  court,  and  if  he  comes  at  th^  day  he  cannot  plead  }  by  which 

when  the  plaintiff' czmc  at  the*  day,  he  was  not  fuficre;d  to  plead, 

but  was  compelled  to  find  pledges  de  profequendo  t5*  de  retumo  babendo 

jff,   &c.  and  to  fue  writ  to  the  coroner  to  make  deliverance  and  to 

attach  the  partyy   and  upon   the  return  of  thofe  writs  he  hath  dayt 

in  court,  and  may  plead,   and  not  before*  "^    Br.  Jour«,   pi.  I4« 

cites  43  E.  3.  26. 

,  3.  In  replevin i  at  the  pluries  ^e  fberiff  dH  ^pihin^i  by  which 
Iffued  procefs  of  contempt  to  the  coroners  to  attach  thefheriffto  affwef. 
to  the  contempt y  hut  mentioned  nothing  of  fummoning  the  defendant  to 
anfwer  ;  and  they  returned  that  the  fberiff  is  attacbfdy  and  that  they 
cannot  have  the  view  of  the  heaffs  to  make  replevin,  by  which  iffued 
dflrefs  tq  the^  fberiff  and  withernam  de  averiis  def*,  and  at  the  day 
the  defendant  came  and  prayed  that  the  plaintiff  gave  deliverance  oft& 
withernam,  and  faid  that  the  heaflsofihe  plaintiff  are  dead  in  pound 
in  default  of  the  plaintiff,  &  non  alloc2tur,  for  he  has  no  day  iii 
court;  but  the  plaintiff  was  compelled  to  find  furety  de  retunio 
habendo  fi,  &c.  and  pledges  de  profequendo  and' writ  to  make  de- 
liverance of  the  firft  'diftrefs  to  the  coroners.  Br.  Jours,  pi.  70. 
cites  44  Affl  15.  '  ' 

4.  He  who  is  outlawed  and  has  charter  of  pardon,  and  the  plains 
tiff  is  ready  in  court,  fhall  not  he  bound  to  anfwer  immediately,  but 
Ihall  hzyt  fcire  facias'  againfl  him  to  fay  why  the  charter  fhall  not 
te  allowed;  for  neither  the  plaintiff  or  defendant  have  day  in 
court  till  the  fcire  facias  be  returned.     Br.  Jours,  pi.  73.  cites 

46E.  3. 15. 

•  5.  The  party  has  no  day  fb  anfwer  upon  procefs  of  contempt  till 
the  attachment.     Br.  Jours,  pi.  22.  cites  11  H.  4.  87; 

'  •  6.  la 
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<S.  In  replevin^  the  pkutttiff  prayed  aid  of  A\  R.  nvho  wasfiifed  in  S.  P.  «nd  f» 
y»^  and  leafed  to  him  for  years^  there  the  prayee  may  join  in  aid  at  the  Br^'cKuT' 
frft  day  in  perfott,  and  not  otherwife}  but  he  may  join  by  his  attor^  pi.  79.  dt** 

ney  at  the  day  given  hy  procefi  ,•  contra  at  the  firft  day  when  the  te-  * » H.4.  %%• 

nant  prays.  Br.  Jours,  pL  58.  cites  2  H.  6.  i. 

7.  R^levin  isf  alias  {5*  pluries,  and  after  procefs  of  contempt  ijfued 
againft  thefberiff^  and  A^  anfwered  thai  he  hadferved  this  writ,  and 
that  no  otner  writ  came  to  him,  and  the  defendant  came  and  prayed 
that  the  plaintiff  count  againfl  him,  8c  non  allocatur;  for  the  plain'* 
tiff  has  no  day  in  court  now,  but  only  tbefheriff  has  day  in  court 
to  anfwer  to  the  contempt.     Br.  Jours,  82.  cites  2  H.  7.  5. 

8.  At  the  day  that  the  Jheriff  returned  mandavimus  ballivo,  fee. 
quod  nullum  dedit  refponfum,  and  yet  the  defendant  was  permitted  to 
appear  to  plead  to  iffue*    Br.  Jours^  pi.  87.  cites  Fitzh.  Procefs^  13, 

(C.  5)     Day  in  Court.     Neceflary  in  what  Cafes.      [  47S 1 

I.  l^OTE  per  Luddington  and  Fitzjohn,  if  a  man  who  is 
-^"^    debtor  to  the  king  of  record  be  in  perfon  in  the  Exchequer,  he 
ihall  be  compelled  to  anfwer  without  procefs  or  day  in  c^rt*     Br* 
Jours,  pi.  go*  cites  40  AiT.  35. 

2.  Contra  per  Fitzjohn,  if  it  be  upon  furmife,  and  is  not  debtor  of 
record*     Ibid. 

3«  In  debt  the  phuntiff  recovered,  ;^nd  he  was  notfuffered  to  come 
i^ter,    and  confefs  hit  gree  or  fatisfoBion ;    for  he  has  no  dav  in 
court.      Contra  upon  recognizance,  for  this  commences  without  < 
original  \   but  writ  of  debt  has  day  in  court,   and  therefore  (hall 
\xvit,  fcire  facias,     Br.  Jours,  pi.  77.  cites  47  E.  3.  24. 

4.  In  writ  of  error  the  plaintiff  cannot  be  mnfuited,  for  he  has  no 
day  in  court  upon  it, '  but  upon  the  fcire  facias ;  and  e  contra  in 
writ  oi  falfe  judkment.     Br.  Jours,  pi.  80.  cites  20  H.  6.  i8. 

5.  A  man  who  is  outlawed  cannot  come  gratis  without  day  in 
court,  and  plead  a  plea  in  the  difcharge  of  the  outlawry.  Bf.  Jours, 
pi.  8o.  cites  22  H.  6.  23. 

6.  Debt  by  the  king,  which  pajfed  for  him  by  nift  prius,  and  before 
the  day  in  Bank  the  iing  pardoned  him  all  debts,  trefpcffes,  &c.  and 
after  the  bing  at  the  day  in  Bank  had  judgment,  and  after  fued  execte* 

iion,  and  the  defendant  pleaded  a  releafe,  and  the  king  was  barred;  «. 

for  the  defendant  had  no  day  to  plead  it  before,  for  the  day  of  the 

nifi  prius  and  the  day  in  Bank  are  all  one,  and  the  defendant  can^ 

not  have  audita  qturela,  nor  fcire  facias  ad  cognofcend^  faSlum  againji 

the  king,  and  \Mtfball  have  the  plea  without  day  in  court  when  the 

eKCcu^ian  fued,   and  therefore  it  feems  that  it  was  fued  by  fieri 

facias  or  ca.  fa^    Br.  Jours,  pi.  61.  cites  34  H.  6.  3.  50.  * 

7.  Hotmne  reptegjiendo  at  the  pluries,  and  zhex  procefs  iffued  againfl 
thejbexiffto  anfwer  to  the  contempt^  and  mday  given  to  the  defendant^ 
and  xht  Jheriff  returned  quod  corpus  elongatur,  and  yet  the  defend- 
ant appeared  and  pleaded,  and  good  per  Cur ;  for  if  he  fhould 
not  be  now  received,  his  body  mould  be  imprifoned  by  wither- 
•an),    Br*  Jovirsi  pi.  8|.  cites  7  £.  4.  5* 

M  m  4  8.  Appcd 
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Br.  jottrt,         8*.  Jtppeal  at  thefuit  of  the  fefne^  the  drfendani  luas  wilawei  ani 
pl.  37.  citrt  fgj^gfi^  ^„^  If  ^f,as  demanded  what  he  had  to  fay  'why  hefbould  not  he 
'   *  hanged^  and  hcfaid  that  where  he  is  named  J.  S.  his  name  is  y.  Fm 

and  the  fime  prayed  e^cecutiony  and  it  hvos  doubted  whether fhe  may 
reply  that  he  is  the  fame  perfon  who  killed^  &c.  ivithout  being  warnea 
by  fare  facias  to  have  day  in  courty  and  by  the  beft  opinion  fci):c 
mias  (hall  iflue.     Br.  Scire  Facias,  pi.  131.  cites  9  E.  4.  24. 

9.  For  where  a  man  is  condemned  in  damagesy  t\\t  plaintiff  faid 
that  he  is  in  the  hally  and  prayed  an  officer  to  take  himy  and  the  Court 
granted  ity  and  he  is  taken  and  confejTesy  he  fhall  remain  in  execa- 
tionj  but  if  he  fays  that  he  is  not  the  fame  perfony  iht  plaintiff  can^ 
not  reply  that  he  is :  for  he  has  no  day  in  court,  and  there  he 
(hall  be  put  to  procefs  to  have  execution,  but  here  there  is  my 
fuch  procefs  to  be  awarded.    Ibid. 


r  47^  ]    (^*  ^)     ^^7  ^^  Court.     What  Day  (hall  be  given^ 

common  Day  or  other  Day. 

ti»  T^Raeipe  quod  reddat,  conufance  of  the  plea  was  demanded  by 

-*  y,  N.  and  had  it,  and  day  given  in  franchije,  and  after 
ihq/e  (f  the  franchife  erredy  by  which  writ  of  error  was  brought y  afid 
Xht  judgment  reverfed  in  B.  R»  and  the  Court  was  ready  to  have 
awarded  feifin  of  the  land,  by  which  came  M.  and  prayed  to  be 
receivedy  andjhewed  caufey  and  was  received  and  vouchedy  and  the 
demand  counterpleaded y  and  they  were  at  ifftiCy  and  common  day 
was  given  as  in  plea  of  land,  and  no  fuch  day  as  (hall  be  given 
in  writ  of  error;  for  he  is  out  of  this  court;  quod  nota.  Br. 
Jours,  pi.  26.  cites  21  E.  3.  4.  6. 

2.  In  fcire  facias  the  Court  may  give  what  day  they  wills  for  this 
is  in  nature  of  an  execution  ;  quod  nota.  Br.  Jours,  pi.  66.  cites 
af4E.  3.  31. 

•  3-  -4i^  returnable  in  B.  R»  in  oSl.  Martihiy  the  plaintiff  prayed 
day  the  next  day,  and  becaufe  it  was  returnable  at  a  day  of  the  term, 
and  not  at  a  certain  day  of  the  week,  he  can  have  only  common 
dtiy  of  the  term,  viz.  oft.  Hill.  Br.  Jours,  pi.  45.  cites 
27  A(r.  33-  _ 

4.  Per  qua  fervitioy  the  defendant  was  at  ijfuey  and  prayed  com^ 
won  dayy  and  could  hot  have  it,  becaufe  it  is  a  writ  of  execution ; 
^od  nota  bene.     Br.  Jours,  pi.  38.  cites  39  E.  3.  20. 

y.  In  trefpafsy  if  the  king  grants  to  J.  N.  conufance  of  pleas  within 
his  manory  there  the  tenant  fhall  not  have  day,  but  de  tribus  fep- 
timanis  in  tres  feptimanas ;  per  Rolf.  Contra  per  Marten  5  for 
the  king  may  alter  the  place  of  juftice,  but  not  the  day.  But 
Brooke  fays,  quaere  of  tlie  day,  for  the  law  is  with  Rolf  as  it 
feems.      Br.  Jours,  pi.  30.  cites  8  H.  6.  20. 

6.  In  fbrmedon  the  parties  demurred  in  judgment y  and  dioy  was 
given  15  Trin.  anno  8.  a%d  after  from  this  in  15  Michaelisy  and 
from  thence  in  oEt.  HilFy  and  from  thence  in  15  Pafchay  which 
are  not  common  days  in  plea  of  land ;  and  per  tot.  Cur.  it  (hall 
not  be  amended ;   for  after  demurrer  they  may  give  day  beyond 

the 
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Ac  common  day,'  and  may  giro  day  within  the  common  day,  fbr 
they  may  give  longer  day  or  a  very  ihort  day,  for  this  lies  in  their 
difcretion,  and  the  entry  is  quod  juftic*  nondum  avi/antur,  &c.  for 
tbefe  are  dajs  tf  grace  and  not  common  days*  Br.  Jours,  pL  50^ 
cites  8  £•  4.  4.       * 

7.  So  of  imparlance.     Ibid* 

8.  And  the  Jlatute  of  common  days  ifi  Bank  is  intended  only 
wohere  ihey  pend  in  procefs^  and  it  is  agreed  that  this  is  a  ftatute. 
Ibid. 

9.  If  in  pracipe  quod  reddat  the  Jberiff  returns  quod  petens  noff 
invenit  plegios  de  profequendoj  &c.  the  J$cut  alias  Jhall  not  have  com^ 
fhon  dayj  but  .15  days  fuffices,  for  this  is  as  original,  for  he  was 
not  demandable  at  tlie  firft  day.  Per  Danby.^  Br.  Jours,  pi.  3'6. 
cites  9  £.  4.^18. 

10.  Per  Brian,  if  grand  cape  0^  venire  facias  be  returned  tarde^ 
the  2d  writ  Jhall  have  common  day*,  Br.  Jours,  pi.  36.  cites  9  E. 
if.  18. 

11.  But  they  agreed  with  Danby  in  cafe  that  the  original  ihall 
be  returned  tarde. ,    Ibid. 

12.  And  bv  all  the  cltxVs  fcire  facias  Jhall '  have  fuch  day  as  mrii 
sfdovjer^  in  favour  of  execution.     Ibid. 

1 3.  In  ajfife  of  mortdancejlor  common  day  may  be  given,  T12.  . 
oBC  AQchaelis  15,  &c.     But  in  affife  of  novel  dijfeiftn^  day  cer- 
tain (haU  be  given,  as  Die  Lune  tali  feptimana,  &c.  or  Die  Martis 
X\  Die  Aprilis,  &c.  apud  Weftm.  &c.     Br.  Jours,  pi.  75*  cite$ 
fcN.B.  fo.  177, 


(C,  7)     What  fliall  be  Day  in  Court,  Sufficient  by   [  47>  j 

the  Roll. 

%•  tN  pr^eape  quod  reddat  the  tenant  vouched^  and  at  the  day  of  the 
-^  fumsnons  ad  tuarrantizandum  returned^  the  fiertff  retuYmd  na 
v;rit,  and  yet  the  vouchee  was  received  to  plead;  quod  nota;  mnd 
the  tenant  faid  that  he  is  another  per/on^  and  not  the  vouchee.  Br. 
Jours,  pi.  88.  cites  5  £.  3.  and  Fitzh.  Voucher,  197.  but  cites 
Ibid.  256.  contra. 

2.  In  replevin^  xht  plaintiff  after  iffue  was  nonfuitedj  aUd  return 
awarded^  and  the  plaintiff  fued  fecond  deliverance^  and  at  the  pom 
per  vadios,  the  writ  was  not  ferved^  and  the  defendant  prayed  * 
that  the  plaintiflF  might  count  a^ainft  him,  becaufe  he  had  day  in 
court  by  roll  though  he  had  not  day  by  vrit,  and  if  the  plaintiff 
had  deliverance  he  would  not  count  aeainft  the  defendant.  And 
per  Wilby,  you  cannot  fue  to  the  Jberiff  to  have  the  writ  returned  if 
tie  plaint  ff  will  not,  and  if  the  fheriff  has  made  deliverance  and 
not  returned  the  writ,  you  (hall  have  remedy  againft  the  iherifl^ 
by  which  he  v^s  put  to  fue  fcut  alias,  &c.  Br.  Avermenti  coohi 
tra,  &c.  pi.  10.  cites  21  £.  3.  43. 

3.  In  trefpafs,  at  the  exigent  the  defendant  appeared  and  the  plain* 
tiff  not,  nor  did  the  Jheriff  return  the  writ,  yet  the  plaintiff  JheJl 
U  demanded  to  be  nonjmted  at  the  day :  Iqx  be  has  day  in  court,  by 

the 
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tlie  roll,  though  the  writ  b^  not  retunied.    Bn  Jours,  pL  64^ 
cites  38  £.  3.  20. 

4.  And  the  fame  year  fol.  25.  in  qyare  impedit  at  the  attachment 
the  defendant  and  plaintiff  appeared^  and  the  Jberiff  did  not  returm 
the  writ,  and  yet  by  Thorp,  clearly,  the  defendant  may  plead  ^ 
for  he  has  day  by  roll;  quod  nota.  And  concordat  21  £.  3. 
£61.  13.  where  the  (heriff  returned  no  writ.     Ibid. 

5.  Contra  if  he  returns  nihiig  nevertheUfs  it  feems  if  nihil  be 
returned  at  fuch  day  that  the  defendant  is  to  be  at  a  bfsy  he  fhall  he 
received.     Ibid. 

6.  Audita  querela  upon  a  releafe  ntade  efter  judgment  in  trej^ 
and  venire  facitu  iffued  again/i  him  mho  releafed,  and  the^ 
not  return  the  writ,  and  the  defendant  prayed  that  the  plaintiff^  de» 
manded^  &  non  allocatur,  becaufe  the  writ  is  not  returned  fenred, 
notwithilanding  that  he  has  day  in  court.  Br.  Jours,  ph  51. 
cites  6  £.  4.  9* 

7.  Contra  where  a  man  is  to  have  corporal  punijbment,  as  in  ca^ 
pias  or  exigent,  there  it  may  appear  by  the  roll  where  die  writ 
is  not  returned;. contra  upon  pone;  quod  nota.  Per  tot.  Cur. 
Ibid, 

8*  Where  no  nvrit  it  returned,  and  the  Jury  ^^pears^  they  ihall 

be  taken,  per  Huffey  Ch.  J.  for  they  hare  day  by  the  roll,  which 

Townfend  agreed ;   contra  per  Brian,  Fairfax  and  Sulyard.    Br« 

Jours,  pi.  47.  cites  j  H.  7.  16. 

S.  P.  Br.         p.  Note,  per  Fitzherbert  and  Shelly  J.  quod  non  negatur,  that 

/*T'  ^     where  the  grand  cape  in  precipe  quod  reddat  is  not  returned,  yet  at 

«iw'  ^ '   *  this  day  the  tenant  may  appear  and  gage  his  lanv  ofnmfummms,  foe 

%yH.  6. 13.  he  has  day  h  ^^  ^(>lh  ^^^  not^*    ^i**  Jours,  pL  i.  cites  27  H* 

byticihould   o,^'*^  -'^  i 

WH.S.JC.   **•  '4* 

•Drdinj  to  Br.  Joort,  pi.  i. 

10.  In  cafe  on  an  indebitatus  affumpftt  the  plaintiflT  made  an 
ill  replication,  and  therefore  Roll  Ch.  J.  faid,  that  judgment  ought 
to  be  given  againft  him ;  but  that  by  favour  of  the  Court  they 
can  give  him  leave  to  difconrinue  his  adion.  Sty.  ^09.  Mich. 
1 65 1  •    Kymlock  v.  Bamfield, 

C478] 

In  Roll  it  is  •  (D)     Difcontinuance  of  Procefs. 

g^j,,t^  In  what  Cafes  it  cannot  be  without  the  Jpnt  of  the 

w^c^Lo  Court.     \pefendantJ\ 

S.P.  bythe  [1.  |N  an  a&ion  after  iffue  joined,  and  a  verdiB  found^  the 

jufticet,tluit  1  plaintiff,  the  plaintiff  cannot  difcontinue  the  a&ion  without 

tinu4n"e  the  confcut  of  the  defendant  5  and  if  he  will  not  enter  the  judg- 

cannot  be  mcnt,  the  defendant  himfelf  may  enter  it.    Mich.  17  Car.  and 

after  a  ver-  jjjjj^  j  ^  Q^^^  Banco,  between  Thorp  and  Davenant,  in  an  ac«t 

lieu  3.        tion  upon  the  cafe  upon  a  promife,  adjudged  for  the  plaintiff  upon 
Tafcb*         the  rcqueil  of  the  defendant^  though  the  plaintiff  would  have 

13  difcontinuQii 


Continuance  ano  Difconttnuance:  478 

difcontinued  the  fuit,  and  have  brought  a  new  a^iion  to  have  sCar.aB. 
had  more  damages.]  f  °P°*^ — 

RoUCh.  J.  Sty.  346.  Mich.  165a. S.  P.  per  Cur.  Lev.  48.  Mich.  13  Car.  2.  B.  R.*  Anon. 

1  Sid.  6o.  ia  cafe  of  EUit  y.  Yarrow,  S.  P.  and  feems  to  be  S.  C— — Mod.  13.  Mich* 

»i  Car.  a.   B.  R.    in  cafe  of  Abbot  ▼.  Moore,  S.  P. Sid.  ax8.  Mich.  16  Car.  2.  B.  R.  in 

cafe  of  Bull  v.  Mayo,  that  difcontinuance  cannot  be  by  rule  of  court  after  verdid,   but  by  confeot  it 
may*  In  foch  cafe  the  defendant  may  enter  judjpnent  againft  himfelf ;  per  Doderidge  J.  Sty.  216* 

Mich.  3  Car.  Stokeland^s  cafe. 

But  after  t /fecial  verJiff,  and  argued  at  the  bar,  a  difcontmuance  was  entered  by  the  plaintiff  as  it 
was  agreed  he  might.  Cro.C.  575.  pi.  19.  Hill.  15  Car.  B.  K,  Oxford  (Ld.)  v.  WaterhouTe.— « 
5«  C«  cited  Ax%>  Show.  63. 

2.  The  plaintiff  after  a  demurrer  cannot  difcontinue  his  fuit  with^  Bulft.  217, 
md  the  Couris  licence ;  and  although  the  continuance  be  not  en-  s°c^*J°'* 
tcred,  it  may  be  entered  at  any  time,  and  the  defendant  by  licence  it  was  a^Jule 
eftbe  Courts  for  his  own  advantage,  may  enter  the  continuance  s  per  "ladc  by  the 
tot.  Cur.  Cro.  J.  316,  317.  pi.  2.  Mich.  10  Jac.  B.  R.  in  fhe"p!;imiff 
cafe  of  Fox  v.  Jukes.  cannot'dif- 

continue  for 
to  fare  hit  payment  of  coftt  thereby  af^er  a  demurrer,  when  the  caufe  is  then  by  the  demurrer  in  tho 
Judgment  of  the  Court,  and<  in  their  dlfcxetion  either  to  confirm  or  difcontinue  the  fame,  and  it  it  not 
dien  in  tbt  power  tf^he  plaintiff  f  dijcotititnt  witbwt  affi/it  of  the  parties,  and  tbi$  affknt  he  ought  to 
spalce  appear  to  the  CMirt,  ■   After  a  demurrer  ott  art  arbitration  bond,  it  is  not  ufual  to  difcontinue 

the  aAion ;  per  Cur.  but  ordered  a  nil  capiat  to  be  entered  nifi  caofa.  Sty.  134.  Trin»  24  C^r.  Anon* 
3  Lev.  440.  cites  16  &  27  Car.  2.  B  R.  that  a  difcontinuance  was  permitted  to  be  made  by  the 
plaintiff  after  demurrer  and  argument,  by  Ld.  Ch.  J.  Hale,  and  the  court  of  B.  R.  but  that  it  ia  en« 
tercd  Mich.  16  Car.  2.  B.  R.  Rot.  349.——.-.  Leave  was  given  to  difcontinue  after  demumr* 
Raym.  64.  HilL  14  &  15  Car.  2.  B.  R.  Palmer  v.  Richards. 

3*  After  t/fue  the  plaintifF  cannot  difcontinue  without  the  aflent 
of  the  defendant;  per  Curiam.  Keb.  485.  pi.  23.  Pafch.  15 
Car.  2.  B.  R.    Butcher  v.  Erfeiield. 

4*  Debt  upon  a  cbarter^rty,  in  which  were  feveral  covenants,  But  after- 
and  at  the  end  each  bound  himfelf  to  the  other  in  loool.  for  ^g'Jf'^^™^ 
the  performance  of  covenants.    The  declaration  was  good  till  Car.  2. 
plaintiff  came  to  the  affignment  of  the  breach  in  which  were  feveral  B-  ^'  ^ 
faults ;  upon  a  demurrer  to  it  the  plaintiff  defired  leave  to  difcon-  Jj/^ntiMc 
tinue,  but  jt  was  not  allowed,  unlefs  the  defendant  would  con-  upon  pay. 
fent,  the  a^ion  being  debt^Jr  the  penalty  ;  and  for  that  the  plain-  "**"'  «^ 
t^  is  not  without  his  remedy;  for  he  may  bring  a  new  aflion  ^^ei^ ,,. 
vpon  the  covenant.     2  Lev.  117,  118.  Mich.  26  Car.  2.  B«  R.  s.c/ 
Rea  V.  Barnes. 

j.  In  covenant  by  the  father  of  an  apprentice  upon  the  indenture 
cf  a^fnticejbip^  there  was  judgment  by  default  againft  the  de- 
fendant (the  mafter).  Upon  a  writ  of  mquiry  veryfmall  damages 
were  giveftf  ynth  which  the  plaintiff  being  not  fatisfied,  moved 
for  le^ve  to  (jifcontinue  the  a£lion ;  but  the  Court  anfwered, 
that  they  had  no  power  to  give  fuch  leave  without  the  confent  of 
the  defendant,  which  in  this  cafe  he  refufed.  But  the  plaintiff's 
counfel  infifted,  that  the  Court  had  power  to  give  leave  to  difcon- 
tinue without  the  confent  of  the  dei&ndant,  becaufe  the  award  of 
the  writ  of  inquiry  on  the  roll  is  no  other  than  a  rule  of  Court, 
and  no  judgment.  And  it  is  clear,  that  after  a  fpecial  verdidl  [  479  "J 
found  tor  the  plaintiff  he  may  difcontinue ;  and  this  was  laid 
down  for  a  rule,  (viz.)  wherever  a  writ  is  abateable  by  the  death 
'ifftbi  plmtitiff^  there  he  may  difcontinue  without  the  affent  of  the  di* 

fendanU 
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fendanL  On  the  other  fide  it  was  faid,  that  the  award  of  the  wrff^ 
of  inquiry  on  the  roll  was  fuch  a  judgment  that  afterwards  xk^ 
plaintiflF  could  not  difcontinue,  becaufe  the  defendant  is  out  o£ 
court,  and  has  .no  day  in  court,  and  therefore  the  fuit  is  deteiwr 
mined ;  and  an  a£tion  which  is  determined  cannot  be  difcontb 
nued.  Holt  Ch.  J.  faid,  it  is  certain  that  the  a£lion  may  be  diC* 
continued  by  fuch  aflent  of  tlie  defendant,  and  that  even  after 
verdift  it  may  be  difcontinued  by  fuch  aflent,  and  that  there  wa« 
fio  difference  (in  refpeB  to  the  difeoniwuance )  hetiwen  a  verdiEi  upon 
iffue  joined  and  a  verdift  upon  a  nvrit  of  inquiry  s  and  it  was  held^ 
that  the  plaintiff  could  not  by  law  difcontinue  without  the  aflent 
of  the  defendant.  Carth.  86^  87.  Mich,  i  W.  &  M.  in  B*  &t 
Stephens  t.  Etherick. 


(E)     In  what  Cafes  the  Court  ought  to  have  ^i^WI 

Confent  to  a  Difcontinuance. 

[l.  T  F  the  parties  demur  in  lawj  and  after  the  plen  is  not  ewrttntui 
*  in  the  roll  for  a  year^  and  one  party  prays  a  dijcontinuance,  if 
the  other  does  not  pray  the  contrary^  the  ufe  is  for  the  Court  Uk 
grant  the  difcontinuance.  H.  37  Eliz.  Banco^  between  Full- 
wood  AND  Ward,  by  the  clerks.] 

[2.  But  if  the  other  party  prays  a  continuance  of  the  plea,  the 
Courtin  difcretion  bath'ufed  to  continue  it«  H.  37.  Eliz.  B.  be- 
tween FuLLWOOD  AND  Ward,  adjudged.] 
Ibid.  41  $«  III.  In  debt  on  obligation  to  perform  an  aioardj  the  plaindfF  ia 
P^-  550-  ^  hig  replication  had  ill  ajjigned  a  breach ^  and  therefore  prayed  leare 
ftoK  V.  to  difcontinue ;  but  becaufe  the  award  was  for  the  payment  rf  monej^ 
Allson.  the  Court  would  not  give  leave,  for  they  faid  he  might  iiaTe  luf 
slp^and^*  aftion  of  debt  upon  the  award.  Frcem.  Rep.  410.  pi.  541^ 
fecmstobe    Trin.  1675.  Anon. 

S.  C.  and 

Twifden  faid*  that  he  had  known  leave  to  difcontinue  denied  where  the  award  waa  for  pariBciit  o# 
noney  only*  becaufe  !i:  might  have  adlion  of  debt  j  but  here  the  plaintiff  bad  leave  to  difcootuiue  pay- 
lo{  cofti.  \  Keb.  5^6.  pi.  68.  Mich.  27  Car.  2.  B.  R.  S.  C  fays,  that  the  award  not  bcinf 

excepted  to,  and  the  breach  for  money,  the  Court  granted. leave  to  difesntinae  or  anead,  pajSftS  coAa, 
•bough  there  ait  other  remedies  by  debt  on  the  award. 

IV.  The  defendant  appeared  by  attorney  where  he  ottght  to  appear  if 
guardian,  and  affidavit  was  made  that  the  attorney  had  notice  ofihi 
infancy  at  the  time  of  his  appearance,  and  afterwards  bragged  tkat 
he  would  arreft  the  judgment  for  that  rcafon,  whereupon  Ac 
Court  gave  the  plaintiff  leave  to  difcontinue,  &c.  Comb.  63,  <54. 
Mich.  3  Jac.  2.  B.  R.     Peter's  cafe. 

£E.  2]     [In  what  Cafes  the  Defendant  may  enter  the 

Continuance^ 


[3.  If  the  plaintiff  he  nonfuity  by  which  the  defendant  is  to 
recover  cofts  if  the  plaintiff  will  not  enter  his  continuances  on  putfopt 
tofave  the  coflsy  the  defendant  fhall  be  fuifered  to  enter  tbem^  and  i% 
recover  his  cofts.    P.  8  Jac.  B.     Yeo's  cafe^  per  Curiam.] 
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[E.  3]    ![j^&d  how  much  Jhall  be  fold  to  he  difconti^ 

nued.  1 

(]4.  If  the  defendant  in  his  demand  leaves  out  parcel  of  his  de« 
mand  comprifed  in  the  original  in  his  prdcefs,  all  is  difcontinued. 
t8  £•  3.  42.  b.] 

{^5.  If  a  man  vouches  for  parcel^  and  tis  to  the  rejf  makes  po  anfivep^ 
SITid  the  demandant  does  tiot  take  advantage  thereof  by  prayer  ofjeifin, 
htttfujfers  theproc-^fs  to  be  continued  againjl  the  vouchee  in  right  ofthi 
parcel^  all  is.  difcontinued.     id  '£•  3.  40.  b,] 

[6.  If  the  tenant  vouches  for  all  the  demand^  and  the  procefs  upon 
ihe  voudier  is  made  for  lefs  than  it  is,  all  is  difcontinued.  18  £.  3. 
40«  b.]] 

[7.  In  an  a&ion  of  trefpafs  a  difconiinuance  in  parcel  is  a  dif-  S.  p.  forth© 
continuance  in  the  whole.     7  H.  6.  27.]  'damages  or, 

'  '  -•  wttn.     Br. 

Difcontinuance  it  Procefs^  ^l«ao.  cites  S.  €• 

[8.  In  trefpafs  if  the  difcontinuance  be  after  ijfucy  this  fhall  be  a  ^,^'  Drfcon* 

difcontinuance  of  the  original  and  all.     Contra  30  Aff.  36.  ad-  p""^"^*^* 

Judged^  for  the  repleader  (hall  be  where  the  dikontinuance  be-  pi.  30.  'citet 

gan.]  s.  c.of 

trefpafs 
againft  two,  who  pleaded  feveral  picas  to  iflue,  and  procefs  continued  againft  the  Inque/l,  and  in 
the  procefs  mention  only  waa  made  of  bim  who  firft  pleaded,  without  any  mention  of  the  other,  and 
after  it  was  found  for  the  pbintifF,  and  the  other  alleged  the  difconrinuancey  whereupon  they  commenced 
wheie  the  firft  fault  was,  and  quaihed  the  rciidue,  and  then  a  new  ven.  fac.  iH'ucd,  nuking* mention  ol 
*both.  Br.  Repleader,  pl«  28.  cites  S.  C. 

fp.  If  an  afjtfe  be  adjourned  before  themfehes  at  Wejlminflery  and  F'tah-  Dlf- 
jofter.in  Banco  for  difficulty,  and  at  the  day  the  record  is  mtfenly  nor  ^®"^*""- 
the  parties  demanded,  all  is  difcontinued.     22  E.  3.   3.  b-]  cites' s.c/ 

and  though 
the  record  wai)  fent  in  the  third  after,  yet  they  thought  It  a  difcontinuance,  and  fo  did  nothing,  &c« 

X.  In  debt,  the  defendant  by  attorney,  to  part,  waged  his  law, 
^  mnd-bad  day  to  perform  it,  and  pleaded  to  the  country  for  the  reft,  and 
mi  the  day  of  the  Jaw  the  defendant  ivas  effoigned,  and  for  the  reflit 
faffed  for  the  plaintiff  by  mfi  prius,  and  be  prayed  judgment. 
Markham  faid,  the  procefs  is  difcontinued ',  for  the  attorney  was 
cflbigBed  after  the  ley  gager,  wliere  he  is  out  of  court  as  to  this,  ih 
as  mueh  as  the  law  (hall  be  performed  in  perfon,  and  procefs  is 
entire.     Br.  Difcontinuance  de  Procefs,  pi.  21.  cites  19  H^  6.  30. 

XL  But  Brook  fay^  it  feems,  becaufe  he  remained  attorney  for  this 
part,  which  was  pleaded  to  the  country,  therefore, it  is  difcontinued 
for  the  other  part,  but  not  for  this,  therefore  qu€re»  Br.  Difcon- 
limtance  de  Proceis,  pU  21.  cites  19  H.  6.  30. 
,  XQ.  Trrfpafs  againft  three  by  ihe  baron  and  feme  de  ckmfofraBo^ 
ond of  menacing  his  tenants,  and  the  writ  was  tenentibusfu'u,  and 
the  cflu^  'mas  tenentibus  of  the  baron  only,  and  was  made  three  terms 
£nce,  by  which,  per  Daaby,  Chock,  and  Needham,  difcontinu- 
ance in  parcel fhali  abate  the  writ  in  all*  Br.  Difcontinuance  de 
-Procefs^  .;pL  37,  cites  7  £.  4.  104 

10  XIII.  As 
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XIII.  jIs  in  trefpafs  of  trees  cutj  and  goods  carried  away  anff' 
no  mention  of  goods  carried  away  in  the  county  there  the  cot|nt  (hall 
abate  in  all  \  for  it  is  no  warrant  of  the  writ.  Br.  Difcontinu<^ 
ance  de  Procefs,  pi.  37.  cites  7  E.  4.  10. 

XIV.  And  in  trefpafs  againft  two^  if  the  procefs  againft  the  one 
be  difcontinued^  the  writ  ihail  abate  in  all,  per  Danby  CL  J.    Bta 

^481  3  becaufe  the  roll  was  welly  therefore  no  more  was  thereof  faid; 
for  it  was  of  the  baron  and  feme.  Br.  Difcontinuance  de  Pn>- 
cefs^  pL  37.  cites  7  £•  4.  lo* 

■ 

[£•  4]     [yji  Pleading  ly  anfwering  to  Part  onIjJ\ 

aBulft.335.  [10.  In  trej^afs  for  feveral  things ^  the  defrndant  pleads  a  pleaxlr 
?'^^*j**"  bar  for  party  and  does  not  anfwer  to  the  refiy  and  the  plaintiff  demurs 
-  /  -^  generally y  the  plaintifF  (hall  not  have  judgment  againft  the  defend-* 
«  f  oi.  4S8.  ant,  *  for  the  demurrer  was  by  intendment  upon  the  bar,  and 
I,  ii,y  ^  ^^^  fQj.  want  of  pleading  to  the  refidue ;  for  he  ought  to  have 
Roik.  Rep.  prayed  judgment  upon  nil  dicit  for  it ;  fo  all  is  difcontinued* 
and  Z76,  ^o.  4.  Herlakenden  s  CASE,  02.  adjudged.  My  Reports, 
177-  pJ«  »5'  13  Jac.  X  Wilson  and  Dod  adjudged,  Mich*  15  Jac.  B.  R^ 
fudttd**"  l>ctween  Cleer  and  Abie  adjudged.  Contra,  my  Reports* 
againft  the    1 3  Jac.  and  14  Jac] 

ptaindflT; 

but  RoU  makes  a  qucre,  why  judgment  {hould  not  be  given  againft  the  defendant  for  not  aafweriof  to 

all  the  matter  in  the  declantion,  and  cites  the  cafes  off  Bawle  v.  Norris,  and.  14  Jac.  %  Denne*s 

caie. 

\  RoU.  Rep.  ai6.  p).  zi.  S.  C.  adjudged  againft  the  defendant,  becaufe  no  anfwer  waa  gitta  as  %m 
part. 

X  RoH.  Rep.  406.  pL  58.  S.  C.  and  Henden  faid,  that  if  the  plaintiff  would  have  uken  advantage 
of  the  not  anfwering  to  part,  he  ought  to  have  made  a  fpecial  demurrer  for  this  caafe,  but  Curia  feemed 
e  contra,  viz.  that  he  ihould  have  advantage  of  the  not  anfwering  to  part  by  tiie  demurrer,  and  that  it 
ihall  not  be  difcontinued  j  and  judgment  was  given  for  the  plaintiff.  S.  C.  cited  Ld.  Raym* 

Rep.  7x6« 

BrDwnl.198.  11^  \ii  trefpafs  for  breaking  his  houfcy  and  taking  and  earring 
only  \  Smf.  ^^^7  ^^^  goodsy  the  defendant  juflifies  all  the  trefpafs.  The  pkdts^ 
lation  of  quoad frc^onem  domusy  and  the  taking  the  goodsy  nee  non  materia  in 
Veiy*  ^a  contentoy  demurs  upon  the  defendants  bary  and  the  defendant  jwu 

in  demurrer  thus,  viz.  quia  placitum  prdtdiBum  quoad.  fraBionem 
domuSy  and  the  taking  the  goods  fujficiensy  3cc.  and  thereupon  judg- 
ment is  given  in  C.  B.  for  the  plaintiff,  but  reverfed  in  error  in 
B.  R.  for  in  the  offer  of  the  demurrer  ex  parte  querentisy  nothing  is 
alleged  fpeciallyy  but  quoad  the  breaking  the  houfe  and  taking  the  goods  ; 
and  though  the  fubfequent  words,  viz.  nee  non  materia  in  ea 
contenta  goes  to  all  the  matter  in  the  bar,  viz.  the  carrying  away 
alfo,  yet  when  the  defendant  joins  in  demurrer,  he  joins  fpedally 
only*  viz.  quoad  the  breaking  the  houfe  and  taking  the  goods^ 
but  fays  nooiing  as  to  carrying  them  away,  and  fo  as  to  that  no- 
thing 18  put  in  judgment  of  the  Court,  yet  the  writ  to  enquire  «f 
damages  is  for  the  whole,  and  the  judgment  alfo;  and  the  carry- 
ing away  being  parcel  of  the  matter,  and  for  which  greater 
damages  are  adjudged,  and  this  not  being  put  in  judgment  of 
th^  Courtt  by  the  demurrer^  the  judgment  is  erroneous  ^  and.  a» 
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to  the  carrying  away  (which  is  part  of  the  matteT)j  it  is  a  di^ 
continuance.     Tclv.  5,  6.    Trin.    44  Eliz.    B,  R.    Johnfon  v. 

Turner. 

12.  In  trtfpafs  vi  &  armis,  the  plaintiflF  declared  of  entering  into  So  m  treC 
his  warren,  digging  his  land,  and  chafing  and  taking  his  conies.  The  ^f*V^*^ 
defendant,  as  to  the  digging  and  chaftng,    he  jujiifies  for  common  gl^pcTbu?* 
there,  but  anfwers  nothing  as  to  the  entering  into  the  warren,  neither  ambulando, 
iy  confejfion  nor  traverfe,  and  therefore  Haughton  J.  held,  that  all  ^^^  *  «^"» 
was  difcontinued  according  to  4  Rep.  Hkrlackenden's  case,  paftumt'," 
and  to  this  the  whole  Court,  abfente  Fleming,  agreed,    firownl.  concuicaf, 
277.  Trin.  1 1  J«.     Carril  v.  Baker.  t^.^^, 

tbttpy  and  hag}»  The  defendant  plead*,  quoad  venire  vl  &  armis,  nee  n'>n  totam  tranfgreffioncm  prse- 
didr  pneter  pedibus  ambulando,  &  praeter  the  horfes,  oxen,  (heep,  and  cows,  noc  guilty  ;  \i\x\jayi  tictbhfg 
4isto  the  bogs\  this  it  a  difcontinUance  in  pleading.  Cart*  51.  Hill.  17  &  iS  Car.  2.  *  C.  B.  i^yre 
V.  Gloflam.— —  So  in  trefpafs, /or  taking  federal  firtt  of  grain ^  the  defendant  jujiified  the  taking 
but  oftartf  and /aid  nothing  of  the  refidue  \  this  is  a  difcontlnuance,  and  the  general  words,  quoad  rcfi- 
^uam  tranrgreflionia  will  not  help,  becaufe  he  goes  to  particulars  afterwards,  and  does  not  enunoerate 
aU^  and  judgment  accordiogiy.     2  Mod.  254.  259.  Trin.  29  Car.  2.  C.  B.  Walwin  v.  Awberry. 

13.  The  defendant  concluded  his  plea  in  dijability,  and  the  plaintiff"  Mebitatut 
his  replication  in  bar.     The  whole  is  difcontinued.     Carth.  137.  "^f^^^^ 
Pafch.  2  W.  &  M.  in  B.  R.     Biffe  v.  Harcc^rt.  antfUadtd 

an  attainder 
9f  bigb-treafitt  in  difability.     The  plaintifF  replied  a  pardon^  prout  per  exempliHcatjonem  inde,  &c. 
which  was  held  good,  &  petit  judicium  &  damna  Jua,     Upon  demurrer  it  was  held,  that  there  was  a 
difcontlnuance,  by  ^  inifconclu6on  of  the  replication ;  for  an  ill  prayer  of  judgment  is  as  noxft. 

1  Salk.  177.   pi.  I.   Pafch.    2  W.  &  M.  in  B.  B..    Biffe  v.  Harecourt. 10  Med.  112.  S.  *». 

Mich.  II  Ann.  B.  R.  in  cafe  of  Alice  v.  G^. 

14.  In  cafe,  the  ddenA2int  conchdid  in  abatement,  and  the  plain-  '1^2%*  c* 
///  demurred  as  to  a  plea  in  bar,  and  fo  concludes  petit  judicium  l;,^l\^^^^\ 
&  damna;    per  Cur.  it  is  a  difcontinuance.     Carth.  187.  Pafch.  ingiy, but 

3  W.  &  M.  in  B.  R.    Carter  v.  Davis.  '^^^^ 

the  other  promife,  the  Court  ftayed  proceedings  on  the  demurrer,  faying  the  difcontinuance  would  be 

lielped  by  thcv^rdia. 2  Show.  255.    J>»C G.  Hift.   of  C.  B.  209.  S,  P.  that  it  is  a 

difcontinuance,  becaufe  he  doci  not  maintain  the  writ. 1  New.  Abr.  15.   S.  P.  in  totidcm 

verbis* 

0 

ic.  Demurrer  to  a  demurrer,  is  a  difcontinuance;  per  Holt  'Salk.219. 
Ch.  J.  Cumb.  323.  Pafch.  7  W.  3.  B.  R.  Saint-Jolm  v  Camp-  ^w.^m! 

bell.  •  inB.R. 

•  S.  C,  and 

lays  that  tlierc  is  no  difference  between  pleading  over  when  ifloe  is  offered,  and  not  joining  in  demurrer, 
^iiC  pleading  over  j  that  both  are  alike,  and  make  a  diicantinuance. 

16.  If  defendant  pleads  as  part,  and  fays  nothing  as  to  the  refi,  it 
is  a  difcontinuance,  unlefs  plaintifF  will  take  judgment  by  nil 
dicit;  per  Cur.  12  Mod.  421.  Mich.  12  W.  3.     Morleyv. 

17.  AJfumpfit  upon  three  promifes for  $s  L  each.  The  defendant^ 
as  to  the  55  /.  in  thu  firjl  count,  pleaded  a^lio  non,  for  that  the  three 
feveral  promifes  in  the  count  mentioned  were  for  the  fame  f urn  of^^L 

which  the  defendant  had  paid  to  the  plaintiff  before  the  aBion  brought, 
judgment  fi  aftio.  The  defendant  demurred.  The  Court  held 
the  whole  difcontinued  by  pleading  only  to  the  firft  of  the  pro- 
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taiCeSf  to  that  fLmiUff  flwJd  have  taken  judgment  ,hj  ml  £ai  M 

.two  ofihem^  and  by  nis  not  doing  it  the  whole  is  oiCcontinQedi 

for  the  defendant  had  fixed  his  plea  by  the  beginning  to.  the  fixft 

promife,  and  therefore  the  fpecial  matter  following  wUl  not  aid  it^ 

But  afterwards^  this  being  all  done  in  Mich,  term,  and  no 

continuance  entered  on  the  roll,  the 'plaintiiF  entered  up  judgment 

I^y  nil  dicit  on  the  two  promifeS)  to  which  the  defendant  did  net 

plead  i  and  upon  reference  to  a  mailer  the  G>urt  approved  there-* 

of>  and  judgment  tlie  next  term  was  given  for  the  plaintiff.    Xid« 

Raym.  Rep.  716.  Hill.  13  W.  3.  B.  R.    Vincent  y.  Beftoa. 

r?  ^*^V  ^  ^*  Replevin  for  taking  cattle  in  quodam  loco  vocaf  the  hUlt 

■lecbegbi      ^  ^  quodam  alio  loco  ibidem  vocaf  the  boggs*      The    defendant 

with  an  an-    avotved  the  taking  in  pradiBo  loco  in  qt40,  &c.  quia  H.  was  feifed 

Sr  hoL"^'  in  fee  of  the  locus  in  quo,  &c.    The  plaintiff  demurred,    bc- 

plei  it  caufe  here  are  two  places  alleged,  and  the  avowant  has  only  an- 

Bjiaghe,  tiMi  fwered  to  the  locus  In  quo,  &c.  which  is  but  one  of  the  two 

^  'i^ttf-  P^^^^s '  ^^^  P^  ^"^'  ^^  ^^  ^  difcontinuance.  x  Salk.  94.  pi.  5- 
tot^if  a™^M  Mich.  13  W.  2.  B.  R.     Weeks  v.  Speed. 

Wigiiif  only 

ss  4n  anfwer  to  part,  and  it  in  truth  but  an  anfwer  to  part,  it  tt  a  difcontinuance,  and  the  plains 
tilF  muft  not  demur,  but  take  his  judgment  for  that  at  hj  nil  dicit;  *  for  if  he  demurs  or 
pkadtotWy  the  whole  aAion  is  dlfcoo|inued.  i  Salk.  179.  pU  6.  Mich.  13  W.  3.  B.R*  Weeks 
V.  Peach.   S.  C. 
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II  Mod.  34*  ip.  Deit  upon  bond  of  $00  L  the  defendant  as  to  225  /.  part  efk^ 
3' Aiin^**^*  //w/fr  payment  J  &c.  The  plaint'^  demurred^  and  per  Cur.  this  is 
Anon.  S.C.  only  a  plea  to  part ;  for  in  debt  on  a  bond  a  man  may  have  feveral 
pleas ;  as  fuppofe  a  plaintiff  fues  as  executor,  the  defendant  may 
plead  the  releafe  of  the  teftator  for  part,  and  for  the  refidue  the 
releafe  of  the  plaintiff.  So  a  man  as  to  part  may  plead  payment^ 
and  as  to  the  refl  an  acquittance,  and  fo  there  being  no  amwer  to 
the  refidue,  here  is  a  difcontinuance  for  the  refidue;  and  the 
plaintiff  fhould  have  taken  judgment  by  nil  dicit.  i  Salk.  i8o« 
pi.  9.  Hill.   3  Ann.  B.  R.     Market  v.  Johnfon. 

20.  If  a  man  jujlijies  to  the  ivhoUj  and  his  plea  goes  but  to  part, 

the  plea  is  bad,  becaufe  the  thing  pleaded  as  to  die  whole,  and 

going  but  to  part,,  being  an  infufRcient  anfwer  to  the  whole,  con« 

fequently  the  plaintiff' jjiufl  have  judgment;  and  if  the  plaintiff  qn 

fuch  plea  does  not  demur,  but  takes  tjfue^  fince  he  takes  it  on  a  badbar^ 

whether  the  iflue  b^  found  for  the  plaintiff  or  defendant,  the 

judgment  fliall  be  for  the  plaintiff,  becaufe  the  bar  is  infufficient ; 

for  though  the  ifTue  fhould  be  found  for  the  defendant,  yet  that 

will  not  amend  the  bar,  and  make  that  go  to  the  whole  whictt 

goes  to  part  only,  and  therefore  here  the  iffue  is  material.    Gilb* 

Hifl.  ofC.  B.  126,  127. 

See  pi.  i«.         21.  But  if  the  defendant  had  pleaded  a  bar  to  party  and  fays  «to- 

and  the  nottt  thing  to  the  reftdue,  there  the  pica  is  good  as  to  tlie  part  to  which  it 

■••  is  pleaded,  and  nothing  being  faid  as  to  the  refidue,  the  plaintiff 

ought  to  have  judgment  for  want  of  a  plea  as  to  the  refidue  ;  if  he 

does  not  take  judgment  it  is  a  difcontinuance  of  his  a^ion,  for  the  de- 

fentlant  having  faid  nothing,  if  that  nihil  dicit  be  not  entered^ 

theie  being  no  continuance  of  that  part  of  the  a£tion  by  what  the 

defendant 
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dl^fendant  jiath  fald  to  it  j  nor  the  plaintifF  likewife  having  fdid 
ally  thing  to  it  to  continue  it  in  court,  it- is  a  difcontinuance ;  ind 
if  any  part  of  it  be  difcontinued)  it  is  a  difcontinuance  in  the 
vhole;  for  there  is  hot  the  fame  demand  fubfifting  that  the  plaintiff 
had  Jet  forth  in  his  declaration  /  but  if  the  plaintiff  takes  ifliie  and 
pbtains  a  verdid,  the  difcontinuance  is  aided  by  the  ftatute  of 
jeofails,  which  cures  all  difcontinu^ces  before  verdifb,  for  the 
iiTue  is  immaterial^  becaufe  the  iiTue  is  noft  material  to  every  thing 
to  which  the  plea  is  pleaded,  for  being  not  material  as  to  the 
y^hole^  it  was  in  that  cafe  an  imtnaterial  iflue»  Gilb.  Hill,  of 
C.  B.   127. 

22.  Wljyere  the  5laintifFJi'ir//ir^/  i/j  Mich^  term  before  CrafP  AnU 
mat^  fo  as  to  have  a  flea  to  enter  'of  that  term^  and  the  defendant  gives 
him  a  plea  to  part  onhfy  and  the  plaintiff  enters  his  plea  as  of  HilL 
termy  and  upon  demurrer  in  Hilt,  term  the  defendant  obje£ls  the 
difcontinuance,  and  defires  the  plea  may  be  entered  as  of  the  term 
in  ^(rhich  it  was  pleaded,  the  Court  would  not  interpofe  to  make 
them  enter  their  plea  on  the  rolls  of  Mich,  term,  becaufe  if  the 
Court  had  done  this,  the  plaintif^^s  a£Ubn  muil  have  been  difcon-  * 
tinued  by  fuch  rule,  whereas  the  plaintifF  havjng  given  the  de- 
fendant an  imparlance  when  he  needed  not,  it  is  not  erroneous, 

or  any  wife  prejudicial  to  the  defei^dant,  and  the  plaintiff  has  the 
whole  Hill,  term  to  take  judgment  foe  the  part  not  pleaded  to^ 
and  therefore  there  could  be  lio  difcontinuance  during  Hill.  term. 
Gilb.  Hift.  of  C.  B.  127,  128.  r    / 

23.  But  if  an  aftion  of  debt  be  brought  agairi/l  an  executor  or  ad- 
miniftrator,  and  he  pleads  fevefal  judgments  to  cover  the  aflets,  and  A    *     ** 
as  tofome  of  the  judgments  the  pleas  are  goody  and  as  tofome  bady  this            ^    **,. 
is  a  difcontinuance  of  the  plaintiff's  action,  becaufe  the  plaintiff's  ^* 
demand  remains  the  fame,  and  is  ftill  purfued;  and  fince  the  ^ 
judgments  of  fome  are  avoided  by  a  good  plea,  and  all  the  judg- 

.ments  amounting  but  to  one  cover  of  the  aflets,  if  one  of  them  be    [  ^84  1 
avoided  the  plaintifF  mufl  have  judgment  for  the  whole,  becaufe 
there  is  not  a  fufRcient  bar  to  his  desiand,  fince  the  whole  avoid- 
ance of  the  plaintiff's  demand  to  charge  the  affets  amounts  but  to 
one  bar.     Gilb.  Hifl.  of  C.  B.   128. 

24.  Trefpafs  for  going  over  the  plaintiff's  clofe  *with  horfes^  convsy  Iftlf  Aep, 
undfheep  ;  the  defendant  jnflifies  for  that  he  has  a  way  for  horfesj  |^^»  5^9*  ^ 
fonvs  and  fheepy  and  fays  that  fuch  a  day  he  went  over  with  horfes  ;  jujgcd'pcr 
and  upon  demurrer  it  was  adjudged  ill  -,  for  it  is  a  juftification  Hdt  Ch.  J. 
only  for  horfes-     Judgment  for  the  plaintiff;  but  the  reporter,  a  *  ^"f* 

quxre.       11  Mod.    219*    ph  8.    Pafch.    1709.    8  Aim.     B.  R.  4 

Roberts  v.  Morgan. 

(E.  5)     Entry  o£  them ;   in  'what  Cafes,  and  how 

and  when. 

t.  n  Recovered  in  a£lion  of  account  agaSnfl  A.  and  capias  ad 
'^^  computandum  was  awarded,  and  thereupon  A.  was  taken 

and  entered  into  the  account  before  J«  T.  and  R.  L.  who  were 
Vol.  V.  N  n  afBgned 
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^  affigtif  d  auditors,  and  before  them  pleaded  a  releafi:  of  of^J.  %  ^ 

by  whofe  hands  be  received  the  money  to  bail  ortr  tojB.*  ^Mf^  ^' 
this  plea  R.  demurred  in  law,  and  at  the  tbj  appotnttaf^r  arHmg  *^ 
m  ditnurrtry  the  defendant  infifted  that  the  caufe  is  dzfcoawaed,  t 
becaufe  there  is  n^  emiitmanee  from  HilL  term  to  Eafier  term  s  bul 
it  was  anfwered  that  in  C.  B.  no  difcontinuance  fliall  be  entercP 
but  after  the  year.    But  aftflrwards  it  was  held  clearly  to  be  in  die    | 
difcretion  of  the  Cotnrt  to  enter  it  or  not ;  and  it  wWdifanitinoed^ 
<>S«T.  54.  pi.  1 1$*  Pafch.  25  £li^    Ronyan  v.  Atwardi^. 

2.  In  debt  upon  a  hand  there  is  iffuejmmd  as  to  fart  And  demurret 
joined  as  to  the  re^y  htb  are  continued  for  a  long  time  by  Curia  ad^ 
vifare  vult,  &c.  but  at  laft  a  difcontinuance  is  recorded^  viz.  re* 
ivrdatur  per  Cur.fuch  a  day  of  May  termino  Pa&hae  anno,  &c.  quoi 
iUud  plaeitum  non  babet  diem  uhra  oBobas  Sandi  Hillarii*  i  Salk. 
I  So.  cites  Co.  Ent.  14a. 

3.  If  a  nrw  fcire  fadas  be  takett  out  every  year^  one  condnuanoe 
may  be  entered  at  any  time  by  the  attorney  in  his  chamber,  others 
wife  not;  quod  Curia  cqnceiFit.  Keb.  159.  pi.  no.  llGch.  13 
Car.  a.  B.  jl.    Wcldon'scafe. 

4.  By  the  courfe  of  C.  B.  continuances  may  |j>e  entered  before  tie' 
tetum:  agreed  by  all  the  clerks.     Keb.  i6q^  pl«  no.  Mich.  Tj 
Car.  4.  B.  R.  in  Weldon*s  crfe.     , 

5.  On  leave  granted  t^ifcontinue  after  ijffue  joined^  die  Court  held 
St  needlefs  to  enter  the  difcontinuance;  ctmtra  on  a  nolle profequt :  but 

*  the  clerks  faid  it  is  ufual  to  enter  on  the  roll,  ideo  difcontinUatnr. 

But  this  being  a  rule  of  a  former  term,  the  defendant  cannot 

\  A  •'       caufe  the  rule  to  be  entered  (if  the  plaintiff  refofes  it)  without 

f.'    "  motion.     Keb.  574.  pi.  33.    Mich.    15  Car.  2.  B.  R.      Baldn- 

glafs  V.  Temple. 

6»  Plaintiff  hzd  Judgment  in  Hill,  term  172a,  three  years  pa^f 
which  ivasfgned  j /\th  February^  two  days  after  the  terniy  execution 
bore  tefle  \ith  Feb.  and  the  warrant  to  thefheriffwas  dated  28/* 
March*  It  was  moved,  that  though  this  for  ti^e  benefit  of  pur- 
chafors  for  a  valuable,  confittratton  by  the  ftat.  29  Car.  2.  cap.  3> 
fliall  be  judgment  only  from  the  figning  and  entry  of  the  mondi 
and  year  upon  the  paper  of  record  5  yet  in  refpeft  of  the  plaintiffs 
and  defendant,  and  as  to  all  other  purpofes,  it  is  a  judgment  of 
Hill,  term  1722,  by  ficlion  of  law  s  fo  that  tlie  tefte  of  the  execnH 
tion  ought  to  be  the  firft  day  of  that  term.  And  the  Court  denied 
leave  to  enter  continuances,  tliis  being  now  a  record  of  three 
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4B5  ]  years  (landings  neither  woukith^y  give  leave  to  enter  the  jud|»  ^ 
ment  as  of  the  fuccceding  term,  though  in  fines  which  are  ok 
agreements  of  parties  it  has  been  d^e,  whereas  judgments  are  in  .«  1 
adverfary  fuits ;  therefore  the  judgment  in  the  principal  cafe  mull  *  1 
be  of  l|le  firft  day  of  Hill^teqA  \  but  as  to  quafhing  the  execution  .  ,  A 
the  Court  afterwards  was  divided.  8  Mod.  310*  Mich.  11  GecJ^^  '.I 
Graves  V.King.  -  •  %      ^"  ,  t> 

'\  ll 
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f  1^  k;#  ^nttnuance  anti  S^lfcontf nuance.  485 

.  ^.  v^k  PifcontiuUance  of  Procefe.  In  what  ASIions  a 
^  ^  .  Tufcontinuaace  d^dnji  one  ih^  be  a  Difcoutinu- 
pi    ''^^  flr    ance  ^gdn/i  otberu 

fi.  \ik\r^l^^gainftthreei  a  diifcontinuance  of  proccfe  agamft  •  Br.  Dlf- 
^  m^t  «  »  difcontinUancc  againft  aU.     39  Ed.  3.  3.  ♦  30  de"p^rftT  t 

Aff.  3(>5  pi.  30.  cities 

s.c— ^* 

Br.  Repleidcr*  pt.  z8.  cites  S.C.^-— — S.C.  cited  Ld.  Raym.  Rep.  ^^^^m.m.^mm.trefpMfi  againft  twif* 
v^ho  pleaded  not  ^ilty,  and  after  the  one  d'ledf  the  writ  ihall  not  abate ;  but  yet,  per  Marten,  difcon- 
tinuance  of  proteft  agaiolt  the  one  in  trefpafs  U  di (continuance  againft  both ;  and  it  appears  tbere,  thac 
hi  this  cafe  the  proceft  cannot  be  difcontinoed  agiinft  the  dead  perfon,  nor  the  procefs  which  was  againft 
two  cJnnot  be  continyed  againft  tbie  on4,  therefore  new  'Oenirc  fatlai  JboU  jjjpte.  Br*  Difcontinuance  de 
Pkocefs,  pK  19.  cites  7  H.  6.  zz. 

Tr^paft  tigaitfi  tw,  and  ffroeefi  Is  eontinaed  againff  the  cue,  and  not  againfl  the  dber^  this  is  no  dif* 
cmuinuaiice  againft  the  other,  but  is  mifprijionmikljball  he  amended^  and  io  it  was*  Br«  Difcontinuincc 
«le  Procels,  pi.  55.  «ites  2%  £*4.  3.— Br.  Amendment^  pi.  76*  cites  S.  C« 

[2.  If  a  riian  brings  a  writ  of  ^rror  ufen  an  outlawry  offelonj^  Er.  Difcon« 
and  ajjigns  for  errQ|»  thdt  he  Hj>as  in  pr^on  at  the  timej  and  the  king  p^""  °^ 
watntains  that  he  was  ai  large  upofi  a  venire  facias  ifTued,  and  pro-  pi.  3t.'citet 
cefs  againft  the  lords  mediate  and  immediate,  the  lords  come  and  a/-  ^*  ^'  <"^ 
iege,  that  hh  imprifonment  was  by  his  own  covin,  upon  which  a  Vf-  ncw*venii« 
mire  facias  ijfues  x  and  after ,  for  default  of  jurors,  a  continuance  is  facias  Ifluec^ 
made  between  the  king  afid  the  party,  and  no  conttnaance  between  the  ^^^  "^*^*' 
*     lords  and  the  party,  by  which  the  procefs  is  difbontinued  againft  Wkxmi'  ' 
the  lords}  this  (hall  hie  a  difcontinuance  of  all.      38  AST,  17.  ad**  pi.4^2tet 
judged.]  ^  C. 

[3*  If  a  writ  be  brought  agaifjfi  fiveral  tenants  by  feveral  prati'^ 
pes,  though  the  procefs  is  difcontinued  againfi  one  in  a  precipe,  yet  it 
.    is  not  any  difcontinuance  againft  the  other  tenants.     27  £•  2* 
87.  b.] 

[4.  {&o'\  If  a  man  brings  d^  ^^^  <«»  by  feveral  precipes,  if  S.P.fortto 
the  procefs  be  difcontinued  againft^ne,  it  (hall  not  be  a  difcon-  ^T^i^fl^^'* 
tinuance  againft  the  otlier  alf^^    7  H.  6.  27.  per  Curiam»J  tlthcrwife  it 

is  of  a  non- 
fuit.  Br.  Difcontinuance  de  Procefs,  pi.  oo.  cites  S.  C.— — — Br.  Konfuit,  pi.  19*  cites  S.  C.  Sc 
S>P.  ■■■—In  deht  againft  two  byfe^nral  cennt*  end  ene  pr^ctpc^  a  non/uU  as  tv  one  is  a  nonfuit  as  t$ 
hotb  $  foe  the  writ  is  one,  and  the  pledges  de  profequeodo  are  the  fame ;  bnt  a  difcontinuanet  againfi  tb$ 
wne  is  not  a  difcoHtinnance  againft  the  ctber  j  for  there  are  two  feveral  declarations  againft  themi  and  thA 
continuances  arc  always  after  and  purfuant  to  the  count.    Jenk.  309.  in  pi.  87. 

5.  It  feems  that  in  affife  againft  feveral,  the  one  pleads  a  foreign 
'-  1^       deed,  the  others  fhall  not  S!Ke  day  in  court  till  this  t/fuebe  tried,  Br. 

Affife,  pL  234.  cites  22  Aff.  ii.^  ^\  m 

W^,^tk         ^*  R^plt^n  againfi  three  of  a  tdkH^  in  S.  the  one  a^ared  and 

J^  ^P    avowed  foa^  himfelf  in  B.  and  traverfed  the  tuking  in  5.  and  made 

ifk  ijk     ^^Mfo4p  ^Mr^urn,  which  pafedfor  fhe  plaintif,'  and  he  prayed 

**■  JsJP^^^'j  *^  ^7  ^^^  ^^^  opinion,  becaufe  ^  ^o<:^  was  made 

f^.  ^^"fl  ^  other  two  they  Jhall  not  appear  nor  ^at^*Ser,    and    it   is 

•  •/•  *  all  difcontinued.    Br.  Difcontinuance  de  Procefs,  pi.  8.  cites  49 

E.  3.  24. 
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4^6  Continuance  anUlDirconttnuantt^ 

j^^ut*  par  Par.  and  Kirton,  clearly,  if  tie  avowry  h 
made  for  him  and  for  the  others^  procefs  fliall  not  be  m^ 
the  others.     Ibid. 

8.  But^  as  here  alfo,  it  is  not  properly  in  nature  of  avowry^  %t  is 
upon  plea  to  the  ivrit  upq^  th  view,  in  which  cafe  all  ought  to  apj 
pear  and  plead,  or  procefs  (hall  be  made  or  continue  againffll 
thofe  who  make  default,  for  otherwife  it  is  difcontin^nce.     Ibid.r 

9.  And  by  2 1  E.  3 .  fo.  20.  in  replevin  againJI  two^t^  We  avowed 
^  i%  f^  ^^^fi^f*  ^"^  conf^edfor  his  companionsy  and  therefore  i^  plain- 
w                        tiff  could  not  have  procefs  againft  the  others ;  for  he  if  ota  of  the 

•^  eourt.     Ihjid. 

10.  And  In  replevin  agavijl  twoy  the  one  avowed  and  the  other 
jujiifiedwho  came  in  aidofhimy  there  M  procefs  be  not  continued  again/l 
him  who  jufljfiedy  the  writ  (hall  abate ;  per  Cur.  for  there  he  once 
pleaded,  which  varied  from  this  cafe.     Ibid,  cites  2 1  H.  6.  23. 

11.  Trefpafs  againfl  twoy  the  one  came  by  difirefs  and  pleaded  not  - 
guilty^  and  was  found  guilty y  ^nd  the  other  is  outlawed  upon  exigent  f 
nvhere  no  pluries  capias  is  returnedy  it  is  held  error  by  Radford,  and 

^  the  argument  was  becaufe  they  were  fevered  in  procefsy  whether  one 
Ihall  take  advantage  of  the  other's  procefs  or  not  ?  and  it  is  faid 
there,  that  the  like  point  is  12  Ric.  2.  wj|ere  it  is  awarded, 
that  one  fhall  have  advantage  of  ill  procefs  continued  againfl  the  other ^ 
though  they  were  fevered  in  procefs,  to  that  the  procefs  againft 
one  is  not  the  procefs  againft  the  other.    Br.  Error,  pi.  54.  cites 

46  H.  5-  9- 
^        12.  But  one  fliall  not  have  advantage  oftht  other^s  county  contra 
'    |k  4^    ci  dif continuance  of  procefs.     Br,  Ibid,  cites  i^6  E.  3.    25,  26. 

13.  And  difcontinuance  of  procefs  in  trefpafs  againft  the  one  Is 
•."^  difcontinuance  againft  both.     Br.  Ibid,  cites  7  H.  6.  27. 

'  14.  ^/  the  venire  facias  W»  J?,  was  returnedy  and  in  the  habeas 
corpora  J.  B.  and  not  W.  B.  and  that  the  faid  J,  B.  is  deady  and  in 
the  difirefs  W.  B.  was  returned  again,  which  was  flicwn  for  dif- 
continuance when  the  inqueft  was  ready  to  pafs ;  and  per  Cur. 
this  is  difcontinuance  againfll||Ufte  jurors,  and  cannot  be  amend<» 
cd.  Br.  Difcontinuance,  pi.  47.  cites  27  H.  6.  5. 
*  15.  And  34  H.  6.  20.  nnfprifionjfhall  be  amendedy  but  difcontinn-- 
ance  of  procefs  fhall  put  the  party  to  new  original.     Ibid. 

16.  None  Ihall  have  advantage  of  difcontinuance  hMiparfieror 
privies  to  the  recordy  and  notflrangerSy  though  the  aSlion  was  founded 
againfl  him  upon  the  fame  recordy  by  the  beft  opinion.  Br.  Difcon- 
tinuance de  Procefs,  pi.  54-  ciM  1^  E.  4.  33.  ^ 

17.  A.  B.  and  C.  executors,  recovered  by  default.  The  defwxdP  ^ 
ant  brought  error,  and  affigned  a  dii|Mntinuance,  viz.  that  xixeftnt      a  , 
being  by  th^  executors,  and  at  the  day,  which  they  had  by  the     w 
roll  up4t  /continuance  taj^enjj  Wjy  two  appearedy  and  by  the  fame  ^  aIL 

.  toll  day  was  given  io  all  three  to  another  day.     Adjudged  per  tot.  ^^  fj 

Cur.  to  be  a  difcontinuance,  and  not  amendable  ;ifci^feidit»mu^    A  A^ 

!be  given  to  the  roll,  and  non  conftat  by  that,  biwWSt^-dAlyy  "mi 

appeared,  an|f;  the  third  made  default,  which  is  a  non-pj|^feciulDn  ^        H 

•  This  If      by  him  at  that  day,  and  goes  to  all  the  fuit  and  time  after;  and^^ . 

miferintcd,    citcs  *  21  E.  4.  3*' Yclv.  155.  Trin.    7  Jac.   B.  R.      Pafton  v.  g 

dnd  fliould      -.     n^^  I 
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Continuance  anD  Difconttnuanc^  4S7  * 

\F.  ^y   In  what  Court  it  may  be ;  and  rieaaing 

thereof  in  other  Court. 

*  I.  OCJfRE  facias  io  repeal  letters  patents  of  the  king.  The  defend^ 
,  ^  antfaidy  that  there  was  other  fclre  facias  of  this  matter  brought 
hy  the  plainly  which  yet  pends^  &C.  ^ht  plaintiff faidy  that  this  «> 
difcofttinuance,  and  was  in  the  Chancery  /  per  Tirwit,  in  the  Chancery 
is  no  difcontinuancQt  quod  tota  Curia  negavit*  9f.  DifcontinU'p 
ahce  de  Procefs,  pl*g.  |kcs  3  H.  4.  6. 

2.  It  was  admitt«^  W^t  difcontinuance  may  be^  Wt  cokntyor 
court  barony  and  yet  the  plea  may  be  removed ;  for  if  it  be  well 
aontinuedj  nothing  (hall  be  removed  but  the  original,  and  ther^- 
Jore  all  is  one.     Br.  Difcontinuanee^  pi.  42.  cites  F*  N.  B. 

(G)     Difcontinua;nce*     By  Death  of  the  King. 

1.    ^URETT  to  keep  the  ^  peace y  or  to  keep  a  day  of  payment^  are  *Br.Saretf, 
•^  difcharged  by  death  of  the  king;  contra  of  furety  to  fuc  P**^*®*  «>^ei 
with  efie£k  in  writ  of  account  where  the  defendant  is  let  to  main-  s.  c.  and* 
prife.    Br.  Prerogative,  pL* 58.  cites  1  H.  7.  2.  ^     .  ftyfitwit 

2.  In  appeal  of  the  death  of  a  many  the  writ  was  abated  by  the  t^™^'!*^, 
death  of  the  king,  and  the  appellant  fhould  not  have  re-attach-< 
ment  if  he  did  not  fuc  within  the  year  as  well  as  the  original. 
Thcl.  Dig.  1 84*  lib.  12.  cap.  7.  f.  .1.  cites  Hill.  2  H.  7.    10. 
.jip     *%        3.  Where  a  man  is  outlawed  upon  indictment  of  felony  y  if  the  hng  ^^    T 
he  dead  pending  the  exigenty  this  outlawry  is  reverfable  by  error  \  **• 
for  the  exigent  was  abated  by  death  of  the  king,  but  hejball  an-* 
fwer  to  the  felony ;  but  otherwife  it  is  where  fuch  ^mdabk  outlawry  " 

paffes  agmtifl  one  at  thefuit  ofthepartu  for  there  if  the  outlawry  be 
reverfed,  he  (hall  not  be  put  to  anlwer  to  the  party.  TheL  Dig. 
184.  lib.  I2.^ap.  7*  r.»2.  cites  Mich*   7  H.  7.  5. 

4.  If  a  man  be  indiBed  of  fefon^/7  the  time  of  H.  8.  and  the  king  Br.  N.  c. 
dies  jte%all  be  arraigned  thereof  in  the  time  of  E.  6.  per  all  the  79»  b*  citct 
juftices.     But  by  fome,  this  indiftment  (hall  be  removed  by  cer-  if  ^^  \^  j„. 
tiorari  from  the  old  cuftos  rotulorum,  and  fent  to  the  new  com-  ^tf^«d  in  the* 
.  miffioncrs.    Br.  Coronc,  pi.  177.  cites  i  E.<J.  "^^fJT 

pltadi  to  jfuff  and  after  the  king  ius,  he  fl&oll  pUad  de  novo,  7  Rep.  %!•  z-  cited  per  Cur.  as  Bd. 
-WAED  Smith's  case,  who  pleaded  to  iflue  upon  an  indi^ment  of  felony  io  Middlefex,  in  3  &  4. 
P.  ft  M.  in  B*  R.  and  after  the  death  of  Queen  Mary  be  re-pleaded  in  3  &  4.  Eli  a.  and  was  ac- 
'^  quitted ;  and  fo  in  Palmkr^s  cask,  who  was  arraigned  in  B.  R.  on  a  nonfuit  in  appeal,  at  the  fuit  of 
the  Queen^  Tno*  4&  5  P.  &  M.  and  pleaded  to  iflue,  and  Queen  Mary  died,  and  Mich,  i  A%  £ii«« 
ht  r^cadcd.— — -Jenk*  205.  pi.  32.  S«  P.  by  fU  the  jufticei.— *-Cro.  J.  14.  pi.  iS»  S»P« 


\  fftff  ffJtiprocqf  tn  every  aaum  joaii  jtana  gooay  as  ij  we  jttng  m 

ll  mnd  all  judicial  procefs  fhall  be  made  in  the  natne  of  the  king  t 

W  ^ffg^f  andth(tt  variance  between  the  names  of  the  king  jhaL  r,.-  ^-    .    ..^  ,^ 

material.  courtfc  were 

diiiMjitinufd>  fo  that  thf  plaiiitiifs  were  obliged  to  comment  pew  ajCUonst  or  to  have  refummons  or 

y.  No  3  rc-atuchmcnt 
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4^8  Continuance  and  Difcontinusnce; 

re-«tttchmeiit  on  the  formqr  procefs  to  bring  the  defendant  in;  and  dierefbie  to  pre?ent  the  ,  ^ 
and  delay  on  thefe  OM^ni  was  this  ftatute  nude.  GUb.  HiSt,  of  C.  B*  1939  1941  ■  i  N 
Abr.  7.  (E}  S.  P.  iSbCiddto  Terbii. 

6.     S.  2.  Every  ajfife  of  navel  £ffetfin^  mortdancefipr^  juris  utrum^ 
andattainty  nvhkhjball  he  arraigneiy  orfued  before  anyjtifiicu  oftij^ 
Jife^  Jhall  not  be  difcontinued  by  death,  new  commi/^n,  4ijp)ciatkn^  of^ 
coming  of  the  jiiftices, 
•SeetU.  Juf-       7«  5*  5*    Where  any  perfon  fhall  be  found  guilty  of  treafon  or  fetooy^ 
^c^  of  Gaol  y^  fjahicb  judgment  of  death  fhall  enfue^  andfhallbe  reprieved  to  pwi^ 
•7«^x2.  I^  without  tudjfffent  given,  thofe  perfons  thata^ny  tinu  efter fbedl  hj 
and  tbe         tlm  iing*s  Utters  patents  be  ajftgned  jufticesto  aeliver  the  gaol  nvbere 
votes  tfaeic.  jj^^  P^^^1^^4  remain,  Jhall  have  powe0$b  g^e  judgment  of  death 
agaitiflfuch  perjon. 

8.  In  a  popular  oBion  the  king  Sed  after  demurrer  upon  the  evidence^ 
and  before  judgment,  and  the  defendant  pleaded  de  novo.  7  Rep« 
31.  a.,  cites  5  £.  6.  Rot.  38. 
^  7  Rep. 30.  p.  It  was  refoWed  upon  the  ftat.  i  £•  6.  cap.  7.  that  an  original 
Sbe^words^  Writ  not  rttumed  at  the  death  of  the  king  cannot  be  returned  in 
the  ftatute  time  of  the  next  king ;  but  all  procefs  made  upon  any  *  origi];LaI 
It^liHj^'  pending  in  any  court  of  record  in  time  of  the  former  king,  may 
<<  Lony*  ta|  executed  and  returned  in  time  of  the  fucceeding  king,  by 
"  court.**  QK  claufe  in  the  ilatute  to  fuch  purpofe.  D.  z6c.  pi.  i«  Mich« 
— ^-     lEliz.     , 

44»  45* 

pi,  1 13.  S.  P.    jefolved— -l^cndl.  79.  pi.  itf  •  S.  P.   refolfed.— ^But  a  latiut  if  within  the  fta« 

tute  t  £.  6.  and  it  not  loft  by  demife  of  the  <{ueeA  j  for  it  is  not  any  original  writ,  bat  ia  in  nature  of  an 
execution  grounded  upon  a  record  precedent;  for  every  latitat  is  faonded  on  a  biU  of  Middlcies  pre- 
cedent, and  fuppofes  that  the  party  cannot  l>e  taken  by  the  fhcriifof  Middlefex,  quia  latitat  Se  difturrit 
in  another  county  j  fp  the  latitat  ifluet  upon  a  fuit  or  queritur  foppofed  t»  be  depending.     YelT.  5««  I 

Mich,  a  jaf.  B.  R.  £Tcnrd'T.  Blach.  ^     "*      ' 

10.  A  writ  of  extent  upon  a  Jlatute  was  executed  in  the  time  of 
^         Queen  Mary,  returnable  guindena  Martini,  before  which  the  queen 
died,  yet  it  was  returned,  and  a  liberate  granted  Hillary  following, 
being  in  the  time  of  the  next  queen.    It  is  left  a  quaere  in  the 
book  if  the  return  of  the  extent  was  not  without  j^acrant,  be- 
caufe  by  demife  of  the  queen  the  warrant  to  make  executions 
ceafedi  and  it  is  not  remedied  by  flat,  i  £•  6.  D.  205^  H  )KcIu 
3  &  4  £liz.  in  the  cafe  of  Gery  v.  Smart. 
14*         II.  ^lare  impedit^  brought  in  name  of  the  king  abates  by  his  dc- 
Paf'hiTac   ^^^^9    ^^^  ^^  couccrns    the   king    in   individuo.      J^nk.  205, 
s,  p.'rt-  '  pl-  33- 
folved.— ^        12.  Bxit  intrufion  into  the  lands  of  the  king,  or  information,  fliall  . 

a  ^'^  p  ''*.  "^^  abate  by  his  demife,  becaufe  thefe  concern  publicum  commo- 
Iblved.  *        dum,  and  profit  of  the  king.     Jcnk.  205.  pi.  33. 

13.  The  ftatute  i  £.  6,  extends  only  to  actions,  fuits,  &c.  be- 
tween party  and  party,  and  confequently  extends  not  to  cafes  where 
the  king  is  party.  7  Rep.  30.  b.  Trin.  i  Jac.  in  cafe  of  difco&- 
tinuance  of  procefs,  &c.  , 

And.  45.  i^^  Since  the  flat,  of  I  E.  6.  if  vLny  judicial  writ  or  procefs  in  ^ ' 

s.  p/ re-      ^^y  court  of  record  be  awarded  in  one  king's  reign,  it  may  be  ex-  #  ^ 

foivcd. ecutcd  in  the  time  of  his  fuccellbr.     7  Rep.  30.  a.  Trin.  i  Jac. 

Bcndi.  79.     jj^  ^g  ^^f^  Qf  difcontinuanceof  procefs.  &c. 

rclbivcd.  *         10  J5«  ^0 
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t^P  So  in  affeal  cf  (kaihy  if  the  writ  be  delivered  to  the  {hgaff* 
widiin  the  ye»ri  and  before  the  returni  or  any  thing  done  byVke 
AerifF,  the  king  dies,  this  (hall  be  remedied  by  the  commton  law, 
vt2»  by  certiorari  returnable  in  B.  R.  and  thereupon  the  plaintiff 
(hail  have  re-attachment|  though  it  comes  not  in  by  the  return  of 
the  fheriff,  but  by  certiorari,  and  this  for  neceiEty  j  for  otherwife         # 
the  plaintiff,  who  lawfully  purchafed  his  writ  within  the  year, 
ihall  iofe  his  appeal  without  any  default,  the  year  bemg  now  paft  ; 
Itnd  therefore  fmce  by  zfX  in  law  the  writ  is  difcontinued,  the  law   1 4^9  ] 
will  give  meau3  to  reviV9  it,  fo  as  that  the  party  fhallupt  be  with*       ^ 
<aax  remedy.      7  Rep.  30,  a,  b.  Trin-  1  Jac.  the  cafe  of  difcon-i^  ^.'    . 
tinuance  of  procefs.  ^*  ^  ' 

1 6.  Informations  for  the  htn^  alone  in  any  JLxtitt  ^iurtf  and  likewife  7  Rep*  so* 
informations  tarn  fro  parte  qudm  pro  domino  regtj  do  not  abate  s*p'  few- 
upon  the  demife  of  the  king>  but  ihaij  be  re-cdntinuedby  n^fum^  t4,jbuif^ 
mens  or  re-^iftachmenty  and  the  defendant  (ball  plead  to  them  do^^^f<»nn^ 
novo;  and  informations  in  Engliih  courts  (hall not  abate,  becau(?J2jJ^*'7' 
there  are  no  contlijiiances  in  them.     Refolved  by  the  jaftices*  tbedefend* 
Mo,  748,  pi.  1027-  anno  primo  Jac.  «ntpipad»» 

murrer  be  joined,  and  afrervt'ards  the  king  dies;  all  the  proceedings  ftall  abate,  hot  the  iji/biflPl«A 
ihall  iland.     7  Rep.  ^o.  b.  ^t.  a.-— — Cro.  J.  14.  pi.  18.  S.  P.  reiblved.  J^   ^' 

In  all  caiid  when  .the  luog  is  011(7  party,  9t  when  ibe  informauon  is  tam  pro  domino  lefBiiaif  pro 
feipfo,  and  the  king  dies  before  the  judgment,  all  rhc  proceedings  oo  the  ioformatiun  are  loft.  ' 


that  king  who  was  party  is  dead  ;  but  the  infocmaxion  or  indidmrnc  ihall  ftan^:  for  as  there  are  fetoal 
penal  ftatates  which  are  to  be  ptofecuted  within  a  iimM  time,  which  would  le  loft  if  the  infomintioa 
which  was  brought  in  due  time  were  abated,  the  law  will  not  permit  that  the  adl  of  Cod  &00M  pioteA 
thofe  from  being  puni/bed  who  had  broken  the  laws  pro  bono  pttbllco.  Thus  Aood  the  bw  tili  *  7  ' 
$ap.  8.     Gilb.  Hift.  of  C.  B«  194. 

*  Thu  is  miTprinted,  and  ihould  be  i  Aanie^  cap.  8. 

X  7«  At  common  law,  hj  demife  of  the  king  the  pica  was  dif^ 
continued,  and  the  proc^  \9^hich  was  awarded,  and  not  returned 
before  the  death  of  the  king,  was  lofl  /  for  by  the  writ  of  the  pre* 
deceflbt  nothing  can  be  executed  in  the  tim^  of  the  new  king, 
unlefs  in  fpecial  cafes  ;  becaufe  by  the  king's  death  not  only  this 
juftices  of  the  one  Bench  or  the  other,  and  barons  of  the  Ex-* 
chequer^  but  likewife  the  fheriffs  and  efcheators,  and  all  com« 
mifiions  of  oyer  and  terminer,  gaol-delivery,  and  juftices  of 
peace,  are  determined  by  the  death  of  the  predeceflbr  who  made 
them  ;  and  to  remedy  this  the  ftat.  i  £r  6.  was  made  \  refolvedj 
7  Rep.  30.  a.  Trin.  i  Jac.  in  cafe  of  difconunuance  of  pro« 
ccfs. 

18.  At  common  law,  if  a  verdiB  hadpajfedfor  the  defeniani,  and 
before  the  day  in  Bank  the  king  had  died,  ^e  plea  is  difcontinued^ 
and  the  defendant  might  by  certiorari  remove  the  record,  and 
though  the  parties  had  never  pleaded  any  plea,  yet  the  defendant 
ought  to  fue  a  fci.  fa.  and  thereupon  to  have  judgment ;  but 
without  fci.  £au  he  fliall  not  have  judgment,  becaufe  the  partiet 
have  no  day  in  court,  and  ihtfci.fa.fhail  revive  the  record,  and 
give  day  to  the  parties  againft  the  opinion  of  Littleton,  ic  ]&  4.  ^ 
13.  b.  though  he  faid  it  was  fo  adjudged,  that  the  defendant  in 
fttch  cafe  (hpuld  hare  judgment  immediately ;  per  Cur.  7  Rep. 
30.  a.  Trin«  x  Jac.  in  cafe  of  difcontiouance  of  jproccfji* 

N  n  4  .      ip.  If      . 
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19.  If  a  man  purchafcs  zfortnedon  agamji  the  pernor  ^f  the 
fits  within  the  year  after  the  title  accrued,  and  before  the  return  eftba  ' 
writ  the  king  dies,  the  writ  fhall  be  removed  into  C.  B.  by  ccf- 
tiorariy  and  thereupon  he  (hall  have  re-fummons  becaufe  of  the 
mifchief,  as  it  is  held  in   10  £.4.  T3.  h.  14.  a«    7  Rep.  30*  b. 
Trin.   I  Jac. 

2o«  Before  the  a^  of  i  E.  6.  cap.  7.  if  a  man  had  been  in£3etl 
and  convtbed  hy  verdiil  or  confejjion,  before  any  comnuffioners,  and  he^ 
fore  judgment  the  king  had  died,  in  wis  caie  no  judgment  could 
^    jvxv^  been  given,  becaufe  the  king,  for  whom  judgment  (hould 
**^  Ve  given,  is  dead,  and  the  authority  of  the  judges  who  (houlil 
give  the  judgment  is  determined  ;  refolved,  7  Rep.  31.  b,  Txin^      r 
I  Jac. 
yr  21.  A  latitat  iffued  in  ^  ElizJs  time,  and  wzsfnfwedtH  time  ef^ 

King  James,    The  defendant  refcued  himfeif,  and  iSatfieriff  re» 
eaxtit  refams.     It  was  moved,  that  the  latitat  was  abated  by- 
queen's  death,  and  fo  the  arreft  ill,  and  confequentiy  this 
was  not  a  refcous.     But  the  Court  held  a  latitat  to  be  within  the 
C  49^  J  fi^'  I  ^7  ^*  which  is  not  loft  by  the  demtfe  of  the  queen  \  for  it 
^>        is  not  any  original  writ,  but  U  in  nature  of  an  exectftion  grounJe(^[ 
.«  S^pon  a  record  precedent,  every  latitat  being  founded  on  a  bill  of 
*   ^Middlefex  precedent,  and  fuppofes  that  the  party  cannot  be  taken 
by  the  (heriff  of  Middlefex,  quia  latitat  &  difcurrit  into  another 
county,  '^nd  fo  iflues  upon  a  fuit  or  plaint  fuppofed  to  be  de-» 
pending.     Yelv.  52.  Mich.  2  Jac.  B.  R.  Everard  v.  Blach. 

22.  The  death  of  the  king  is  called  detnife,  becaufe  in  law  h^ 
never  dies,  but  leaves  his  crown  to  another.     Fin.  Law,  8vo, 

433- 

23.  A  writ  of  error  is  a  fuit,  and  the  plaintiff  may  be  nonfiiit 

in  it,  and  if  it  be  returned,  it  will  not  be  difcontinued  by  the  dcn 

mife  of  the  king.     Latch,  no.  Hill,  i  Car.  Cole's  cafe. 

Falm.  404.'       24.  C.  recovered  in  quare  impedil  againft  B.  and  now  fued  a  fci. 

*  .^*  ^'  Y"      ^^'  againft  B.   the  incumbent,  who  pleaded  a  releafe,  which  was 

foit"up?o-  found  againft  B.     Afterwards  the  king  died,  and  it  was  moved^ 

cefs.  that  it  is  difcontinued  by  death  of  the  king,  as  an  extent,  &c.  fed 

non  allocatur.  Lat.  72.  Pafch.  i  Car.  Catefby  v.  Baker. 
Palm.  42*.  25.  Executor  of  an  executor  was  fued  for  legacies,  and  pleaded  no 
r  C^**'  B  R  ^iff^^y  which  was  refitfed  by  the  Spiritual  Court,  and  therefore  pro^ 
Dixey  V.  '  hibition  was  awarded  out  of  B.  R.  in  the  time  of  King  James  5  and 
Brown,  s.c.  i^pon  debate  the  Court  refolved,  that  this  was  difcontinued ;  and 
verbi»^.!^  the  difference  taken  was,  between  a  prohikition  awarded  out  of  B.  J?, 
Lat.  114.  and  out  ofC.B.  for  out  of  C.  B.  a  prohibition  fhall  not  be  awarded 
Waridns*8     without  fuggeftiou  firft  of  record,  and  fo  it  is  there  the  fuit  of 

a'cir^sx.  ^^^  V^^^J*  ^"^  ^^  B-  ^'  ^^  *^  otherwife,  and  is  only  prohibitory, 
intotidtm  '  D.  165.  a.  Marg.  pi.  3.  cite$  Pafch.  2  Car.  B.  R. 

Tcrbis.        I 

5  Bulih  314,  315.     Dickes  v.  Brown,  S.  C— — Noy,  77.  S.C.  accordingly* 

Palm.  412,        26.  Another  difference  is  when  a  prohibition  ifTucs  out  of  B.  R. 

v.'Bruwi**^  if  no  other  proccfs  be  upon  ft,  there  it  is  difcontinued  by  demife 

s!  c.  and  of  the  king ;  but  if  attachment  ifTucs  and  is  returned,  or  if  the 

lat.  ii4.(  p;irty  appears  and  puts  in  bail,  then  it  is  become  the  fuit  of  the 

^'*'  ''''*'  .  party, 
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Vkrtj,  and  is  not  difcontinued.    D.  i6c.  a.  Mare.  pi.  3.  cites  calls.  s.c. 
Pafch.  2  Car.  B.  R.  9   v    f        ..  ,„     .^ 

27«  Ip  Sk^ion  oi  fcandalutn  tnagnatumy  the  Court  is  tarn  pfo  Palm.  4111 
domino  rcgc  quam  pro  feipfo,  this  is  not  difcontinued  by  dexnife  **3«  P««y 
of  the  king ;  for  the  contempt  to  the  king  u  collateral^  though  other-  s.c.  &  S.'p. 
9vife  it  is  where  the  kingjhall  recover  part ;  per  Doderidge^  D.  165.  &  Lat.  1 1 5I 
?'Mai^gt  pl- 3-  cites  Pafch.  2  Car,  B.R,      '  ^*^c"'*A 

A^  S.P.  in  totidem  verl^is*     ■  ■  3  Lev.  207.  S.  Pt  held  acconlijigljf 

28.  In  an  adiion  of  debt,  qui  tam^  &c.  upon  the  23  Eliz.  fl^  Cio.B.  lo. 
r*cufancy  in  not  coming  to  churchy  after  demurrer  by  the  defendant  P^/"  f*'' 
the  king  died.     It  was  refolved  by  all  the  judges  at  Serjeant's  Inn,  cafe,  s.  c, 
that  this  a£lion  was  at  the  fuit  of  the  party,  and  that  the  king  nfoived  ac- 
cannot  difcharge  It,  and  therefore  ihaU  not  abate-    Hutt.  ga.  ^s!c'. 
Trin*  2  Car.  Farrington  v.  Arundel^  deed  by  the 

jul^^  3  Lev.  207^ 

29.  Upon  an  outlawry  and  pka^  and  replication  and  demurrer  ta 
it,  after  extent  the  prateBor  died,  and  the  Court  was  of  opinion  that 
all  but  the  outlawry  and  the  extent  upon  it  was  gone  by  the  deat^ 
of  the  protestor,  as  in  7  Rep.  the  cafe  of  difcontinuance  of  prd^ 
cefs;  et  adjomatur.    Hardr.  136.  pl.  7.   Mich.  1658.   in  Scac. 
T|ic  Protedor  v.  St.  Johns. 

30.  4  £5*  5  JF",  fa*  M.  cap.  18.  Upon  the  dentife  of  any  king  or    [  49^  3 
queen  of  this  realm,  all  plecu  to  information  Jhalljland  withotit  calling 

the  d^endant  to  plead  anew,  unlefi  the  defendant  requefts  the  Court  for 
ibatpufpofi  within  five  months  after  fucb  demife* 

31.  I  Ann.  flat.  i.  cap.  8.  /  4.  No  writ,  plea,  orprocefs,  upon 
uny  indiBment  or  information  for  mifdenuanor  ;  or  any  writ,  procefs,  or 
procee£ng,  for  any  debt  or  account  thatfhall  he  due  to  her  majefly,  her 
bfirs  orfucceffors,for  any  lands  or  other  revenue  thatfhall  be  depending 
at  the  time  of  her  majeft^s  demife,  or  of  any  of  Her  heirs  or  fucceffbrs, 

fhall  be  difcontinued  or  put  without  day,  by  reafon  of  their  deaths  and 
^kmifes^ 

32.  S.  5.     By  the  demife  of  her  majefly,  or  any  king  or  queen  of 
this  realm,  no  commiffion  rf  ajftfe,  oyer  and  terminer,  general  gaol  de-^ 
livery,  or  of  affociation,  writ  of  adnntta?u:e,  writ  of  fi  non  onttes, 
writ  of  affflance,  or  commiffion  of  the  peace,  frail  be  determined^um^ 
fkfdl  continue  for  6  months,  unlefs  fuperfeded  by  the  fuccejfor  ;  amti^ 

original  writ,  writ  of  nift  prius,  commtffton,  or  proceedings,  in  or  iffu^ 
i^g  out  of  any  court  rf  equity,  nor  any  procefs  upon  any  inquifition,  nor 
any  certiorari  or  habeas  corpus,  nor  any  writ  of  attachment  or  procefs 
for  contempt,  nor  any  commifjion  of  delegacy  or  revie^vfor  any  matters 
'  eocleftafiical,  teflamentary,  or  maritime,  or  any  procefs  thereupon,  frail 
be  difcontinued  by  the  demife  of  her  majefly,  or  any  king  or  queen. 

33.  The  king  vf2S  file  plaintiff  in  a  writ  of  error  in  the  houfe  of 
lords,  and  died ;  and  the  opinion  of  the  l9rds  and  of  all  the 
judges,  who  attended  on  that  occaiion,  was,  that  the  writ  abated 

by  his  death.     Gibb.  35,  36.    Pafch.    i  Geo*  2.    The  King  v.        ^ 
A*  Biiho|[  of  Ardmagh  and  Whaley.  |[| 


*^ 
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34,  The  lord  cbidjuJHeis  noarrapt  for  apprehending  a  peiftii  i# 
void  by  the  king's  demife^  and  the  conftable  impnfoning  die  per* 
fon  by  force  thereof,  is  liable  to  an  a£kion.  Gibb,  80.  Triiu 
%  and  3.  Geo.  2*  Anon,  CoxanvEyrc  Ch,  J.  at  nifi  pritis  in  Mid^ 
dIe&Xr 

(H)   By  Alteration  or  not  coming  of  the  Jufticet. 

I.     jSSISE  is  taken  in  B.  R^  in  Suffolk^  and  pending  the  a/jyi 

•"  the  Bank  is  removed  to  Wejlnagfter^  yet  the  ai&fe  is  not  dif»  ^  " 
continned,  notwithftanding  the  flatute  faysj  quod  aiEfat  capiaihK  ^^  ^* 
ttir  in  fuis  comitatibus ;  for  this  fhall  proceed  and  fliaD  be  tried 
iii  Sufiblk  by  nifi  prius.  Br.  Bifcontinuancei  pL  51.  citta 
19  AC  J, 

2-  AJftfe  in  B.  R.  of  land  in  the  county  where  the  Bank  is,  and 
pending  the  ajjife  the  Bank  is  removed  into,  another  county ;  it  is  not  de- 
nied but  that  by  this  the  aflife  is  difcontinued.     Br,  Difcontinu** 
ance  de  Procefs,  pi.  29.  cites  2$  Afr.5. 

3.  j(/pje  and  verdiff/or  the  plaitttiff,  znd  the  parol  was  put  wft6^ 
out  day  by  removal  of  the  juftices,  the  plaintiff  may  remove  the  record 
hefore  the  new  juflices  to  have  re-attachment,  and  upon  tins  to  have 

judgment  $  and  fo  fee  that  the  parol  may  he  without  day  as  well  ^ 
ter  verdiif  as  before;  for  the  record  is  not  determined  till  juc^^ 
ment.    Br.  Jours,  pi.  (Sp.  cites  26  Aff.  20. 

4.  Note,  per  all  tHe  juilices,  thaf  by  not  coming  of  the  jufHces  in 
eijffey  or  by  death  of  the  king,  no  writ  is  dtkontinaed,  but  the  parol  put 
wthout  day,  and  may  be  revived  by  rC'-aitachment  or  refummons  s  and 
note,  that  when  ihcjtifiices  are  changed,  all  the  old  aHifes  are  with** 
out  day  by  the  not  coming  of  the  old  juftices  y  for  the  new  ones 
cannot  proceed  by  the  affignment  of  the  day  made  by  their  px^«- 
deceflbr,  Br.  Difcontinuance  de  Pipcefs,  pL  2.  cites  9.  H.  6. 
40. 

r  492  3        5.  1 1  //-  6.  cap,  6.     Suits  and  procefs  before  juflices  rf  peace  fhall 

not  be  difcontinned  by  new  comm'tffions  of  the  peace^  but  the  juflices  in 

tif  new  comrmfftons  fbaU  have  power  to  continue  the  f aid  pleas  ani 

proce^. 

Br.  Corone,       6.*^otaj  that,  by  demife  of  the  king,  all  comimjjions  and  patents 

EtJJT'n    ik<^^^i  P^^g^t,  &c.  ceafe.     Contra  of  ♦  office  oi coroner,  for  he 

cites  a.  L..     ^If  •«••       ••If     •111  m  -rfc^^Tf 

—Br.  Office  IS  made  judicially  by  wnt  and  not  patent.    Br.  ComnuiuonSi 

and  Officer*    pK  10.  citCS  A  E.  A.   AA. 
pi.  25.  cites  v       y  -t        't    n'^ 

S.  C— •  D.  165.  a.  pi.  ^^  Mich,   i  £liz.  S.P.  refolved  by  the  juftlcei»  chief  buon,  attaraey  anA 
foUcitor,  upoa  the  ftatute  i  £•  6.  cap.  7. 

7«  Recognizance  of  mainprize  that  a  man  ihall  anfwer  in  account^  ' 
this  recognizance  is  determined  by  demife  of  the  king  i  for  it  is 
ad  re^ndcnd'  coram  juftic'  noltris,  and' this  is  taken  by  the  jttf« 
^^  tices  of  tke  old  king,  and  the  fame  of  recognizance  ^  the  peace 
ad  conferyand'  pacem  noftram,  which  is  the  peace  of  that  King 
*  ^  who  is  then  living}  per  Cur«  Br*  Commiffions,  pi.  2i.  cites 
i  £.  5.  x«  ^ 

^  ^  J.  Befort 

O     . 
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%.  Bifure  thejlaf^  rfi  E.6.  cap.  7.  j^/i&f  y^iV^/  ofqSffihai 
died  hefrre  iffut  in  ajjijt^  all  the  pleading  was  loft  and  the  partiea 
muft  plcadde  novo }  and  if  after  iflue  they  had  died^  &c.  yet  all 
ihould  ftand  in  force.  TheL  Dig.  184.  lib.  la.  cap,  8..  pL  %^ 
cites  Hill.  4  U.  7.  8. 

9.  I  J?.  (J.  cttpn  7,  /  6.  Noprocefs  wfuit  before  juftices  of  ajjtfe^ 
gaoUdiliveryy  oyer  and  terminer^  juftices  of  the  peace  or  other  toe  king^s 
commiffioners^  Jball  he  dif continued  by  the  making  am  new  commijfton 
cr  ajfociationy  or  by  altering  of  the  names  of  the  jujlices^  but  the  nenv 
jiifUces  and  commtJUioners  may  proceed  as  if  the  old  commiffions  had  re* 
neainedm 
^      10.  An  afftfe  ivas  arraigned  hSfore  ftfftices  ofqfftfey  and  adjourned  ^ 

^to  the  fecond  Saturday  of  Mich,  term  to  Serjeants-Inn,  and  day  being  ^  .^ 
then  ^ven  Jo  an/wer,  the  term  was  k^t  at  Hartford,  and  day  given 
to  thefecond  Saturday  of  HilL  term.  It  was  held  clearly,  tmt  the 
afllife  was  difcontinued  by  not  coming  of  the  juftices  tne  ift  day  ; 
and  there  muft  be  z  refummons  againfl  the  jurors  and  a  new  attach' 
tnent  againfl  the  defendant^  and  he  muft  begin  de  novo  to  arraign  « 

his  aflife.  Cro.  £.  xa.  pi.  i.  Hill.  25  Eliz.  C.  B.  Foliamb's  cafe.  ^  %-- 

XI.  The  I  E.  cap.  7.  helps  the  non  venire  of  the  juftices  as  to  a'*     < 
difcontinuance.     Jenk.  228.  in  pi.  95. ' 

1 2.  Error  was  brought  in  the  Exchequer^chamher  of  a  judgment 
in  B.  R.  in  debt  for  rent,  which  (and  all  other  writs  of  error  depending 
there)  were  difcontinued  by  the  liot  coming  of  the  juftices,  the 
term  being  adjourned  propter  peftilentiam  in  London ;  and  the 
adjournment  did  not  extend  unt^them.    Now  a  new  writ  of 

.error,  quod  coram  vobis  refi<^^ms  brought,  and  for  as  much  as 
this  writ  was  brought  after  tHmfl^of  3  Jac.  to  ftay  execution  in 
debt,  it  was  prayed  that  according  to  the  faid  ftatute  he  might  *i^ 

have  execution,  or  that  the  party  (hould  put  in  fureties  to  pay        . 
the  condemnation ;  but  upon  coniideration  of  the  ftatute  all  the 
juftices  held  that  it  was  out  of  the  ftatute,  becaufe  it  is  not  an  ori* 
ginal  writ  of  error,  but  it  is  in  lieu  of  a  former  writ,  upon  which  \ 

the  record  was  removed  before  the  ftatute,  and  it  being  difcon^* 
tinued  not  through  default  of  the  party y  it  is  not  reafonhe  ihould  be 
prejudiced  thereby;  wherefore  it  was  refolved  that  this  cafe  wa^      . 
out  of  the  ftatute  3  Jac.  cap.  8.  Cro.  J.  X35.  pi.  8.  Mich4^4  Jac. 
B.R.    Boftock  V.  Snell.  ^    ^     T'  *"' 

13.  S.  and  A.  were  indited  of  perjury  committed  flFttlcfr  eyi-      ^ 
dence  given  upon  an  indi£lment  of  barretry  againft  N.  (the  record.     * 
of  which  was  recited  in  this  judgment,  and  therein  it  appeared 
that  the  venire  was  made  returnable  coram  J.  S.  is^  J.  N.  juJHciariis 
tr^diiHs,  and  at  a  day  certain)  and   judgment  given,  and  error 
brought,  and  affigned  that  the  venire  being  returnable  coram  juflidariis 
pr^diBis,  none  but  the  fame  juflices  could  proceed,  and  not  thofe  who  fat    [  4M  \  • 
the  next  afftfes  by  virtue  of  a  new  commijjion  ;  and  therefore  the  pro-  -  ■ 
ceeding  before  them  were  coram  non  judice,  and  fo  no  perjury 

could  be  committed.    Sed  non  allocatur ;  for  the  ftatute  of  i  &  2  ^ 

E^  6.  enables  new  commifEoners  of  oyer  and  terminer  to  proceed  ^ 

where  the  former  left  off,  before  Mihom  the  matter  comment  W  #' 

ced.    Vent.  181.  HilL   23  &  24  Car.  a.    B.R.     The  King  v, 
Serjeant  and  Annis* 

t%  Where 

k   •* 


in 


•   * 
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14.  "Wlicrc  an  aS^  ofparliarwnt  aids  the  difcontinuance  of  the 
yd  tvhen  the  term  is  continued  by  the  ftatute,  the  party  ought  to  ^w- 
terup  his  continuances  ;  and  for  default  of  it  his  aflion  is  diiiCO]iti<^ 
nued,  per  Cur.    Skin.  571,  572.  pi.  15.  Mich.   6  W.  &  JVf.  in 
3/  K*  in  cafe  of  Brook  y.  Ellis. 

xc.  If  Tihtx  jitfiices  have  fat  by  virtue  of  a  commiffion^  and  taken 
dlWrs  indicImentSf  and  awarded  procefs  thereon ^  they  or  fome  (^  than 
(hall  £ey  the  king  may  grant  a  new  commifTion  to  thofe  virho  are 
living  only,  or  to  others  commanding  them  to  continue  the  pro- 
ceedings  begun,  and  to  proceed  upon  fuch  proce%  and  to  hear 
and  determine  all  the  offences  jn  the  former  commUTton;  and 
i^      thereupon  the  king  fhall  fenll  ajBrrit  unto  the  executors  q||  the 
juilices  yi\iO  are  dead  to  fencl  tne  rolls,   records,  and  procefles 
touching   the    premifes,    before   the   new    commilUoners,    &c* 
%  HavMc.  PL  pv  u).  cap.  5.  f.  i6.   , 

l^  (I)     Pleadings  after  the  laft  Continuance, 

What  may  be  pleaded  after  the  laft  Continuancew 

\»    /jr  Mtti  may  plead  a  plea  after  the  laft  continuance,  afier  iffue 
"*^  jotneiy  and  in  another  tetyn^  and  therefore  it  feems  that  tho 

Earties  have  day  in  court  as  well  after  ifTue  joined  till  verdi£l  a« 
efore  \  hut  a  man  (hall  not  hav,e   plea  after  the  laft  continuance  - 
meihe  betiveen  the  nifi  prius  and  ^  day  in  Bank,  as  it  is  faid  elfe« 
\lrnere^  nor  at  the  day  of  nifi  prius^n^upc  <pceived  by  default  of  the 
baron,  or  tenant  for  life  at  tME|||^Rn  Bank  after  verdi^i  of  nifi 
^*  prius*    B||2  Continuance,  S$iC,  pL  77.  cites  7£.  3.  Fitzh.tit.  In- 

qiieft,  46) 
If  thc??am*  2.  But  if  nifi  prius  remains  for  defatdt  ^urors^he  Oiall  plead  a 
^i5'*'f*^5  plea  after  which  happens  after  the  laft  continuance;  but  contra 
m:  Sftw  tbc  after  vcrdia,  arguendo  by  Newton  21  H.  6.  Fitzh^  tit*  Refceipt, 
award  of  the  63.  &  Ibid.  tit.  Continuance^  15.  Br.  Obbtinuance^  &c.  pL  77. 
nifi  priuf,     cites  16  E.  4.  5.  &"  50  E.  3,  4, 

if  the  jury  7  ^  *^ 

lemains  lappter  ,defc5um»  the  ilefenduit  may  plead  it  et  the  day  in  Bank,  becaufe  the  caa(e  was  not 
^tttrmiJnwff  the  jury,  fnd  therefore  he  is  a(  liberty  to  plead  it  ac  any  other  day  of  ^oatiauaiicey  asd  it 
ssay  ^  t^  ^Tt^  ju^y  ^^^  ^^y  *PPcv.    Oilb.  Hift.  of  C.  B.  85. 

3*  In  account  the  defendant  Jbewed  tally  <f  the  plaintiff  oi  l^t  re-i 
ceipt  of  parcel  of  the  fum,  and  the  plaintiff  waged  his  law  that  it 
ivas  not  his  tally^  atid  had  day  to  perform  it,  and  at  the  day  the  de^ 
fendant  came  and  pleaded  the  reUafe  of  the  plaintiff  of  all  anions  after 
the  la/l  ccntmuance^  and  he  was  received  fo  to  do,  and  the  plaintiff 
compelled  to  anfwer ;  but  after  this  the  defendant  {hall  not  have 
any  o$Jier  new  plea  after  the  laft  continuance  at  any  other  day ; 
quodnota.     Br.  Continuance,  pi,  21^  cites  21  £•  3.49. 

4.  If  parties  are  at  iffue^  and  the  demandant  releafes  to  the  t^nant^ 

*  and  afterwards  he  takes  continuf^ce  by  prece  partium^  he  ftiall  not 

>  m^         plead  the  releafe.     Br.  Continuance,  pi.  17.  cites  14  H.  4.  12.  by 

r^4  ]    Perfay  and  Hammond.     Brooke  fays.  &  fie  vide  that  a  man  may  > 

plead  plea  after  the  laft  continuance^  after  i9uei   '  *       '  I 

*  •  * 
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5.  A  man  may  pkad  as  ifiany  fleas  by  matter  of  record^  after  tj^'  . 
lalt  continuance,  as  he  pleafe;  but  upon  matter  of  faB  a  man  fhall 
liave  3///  one  plea  only  after  the  laft  continuance  j  per  Rolfe;  but 
by  Chaunter  clearly  a  man  (hall  not  have  more  than  one  plea  after 
the  laft  continuance,  be  it  by  matter  of  record  or  matter  en  fait ; 
quod    Cheyney    J.«  conceflit.      Br.   Continuance,    pi.   5.  M^t^ 

9  H.  6.  23.  W^   ^ 
^*  A      ^'  ^^  "^^  prius  a  man  may  plead  releafe  and  the  like  after  the^ 
^        lad  continuance.     Br.  Continuance,  &c.  pi.  53.  cites  loH.fi.p. 

^itzh.  tit.  Eifl^elf,  14. 

7»  Ii^^g/fwtfg^,  the  pardps  were  at  ifue^  and  at  the  dsu^W^ 
iu7^^ArL^  ^ft' the^tmnU^Ad  the  releafe  of  the  yAW^ ^Jk 
cfter^ the ^^^  continuance.     Bfftontinuance,   &c.    pi.  55.    cites  ^m^^ 

10  H.  6f*5>.    &  ¥itzh.  tit.  JudgmeS^t  13- 
8.  In  forger  of  falfe  deeds  again  ft  feveral,||fc|g|)i'ere  at  iflue, 

^xifi  procefs  continued  againft  the  Inqueft  t^B^K;//ry  appeared^ 


at  which  day  the  defendant  pleaded  arbiiremef^afmHjh^hi^con^ 
ttnuanccy  and  thereupon  the  inqueft  was  difchar|plr  ^r^o»-    ■ 
tinuance,  pi.  25.  cites  19  H.  6.  36.'  .-    *  ' 

9.  A.  brought  replevin  againft  B.  who  avoiued  an  the  plaintiff, 

&C.  for  rentfervice  ui  jure  of  the  plaintiff'* s  '^f^yjfU^mj^^t^Ti  A.     ^   *»• 
frayed  aid  of  his  feme  and  had  it^  and  after  iffue  at  th^^rU^as  ju-^     "- 
ratores  returned  the  plaintiff  faid^  that  after  the  lafl  MminuOft^  his  ^   * 

feme  was  dead :  fed  non  allocatur,  inafmuch  as  flie  ivas  m  party 
to  the  original^  and  if  the  avowry  had  been  upon  a  ftranger,  and 
the  plaintiff  had  pleaded  lu|[s  de  fon  fee,  and  the  avowant  had 
died  pending  the  iffue,9c^|||^l|||  iffue  (hould  ftand.  Br.  Con- 
tinuance, &c.  pi.  28.  cites  2^1^.  23.  ^  A        '     '     * 

10.  A  feme  w2i^eceiveeLt<^\til^  that  her  baron  O^^tfier  t^^  jjjk  --'^ 
Iq/l  continuancMpnf^  j£u<mk^  that  he  did  not  die  after  ||k  laft      .4  ' 
continuance ;  and  hVasTaid  that  if  he  died  before,  (he  mould 

ftot  be  admitted  to  ptmd  asjkrty^  but  as  amicus  curia.     Thel.  Dig* 
205*  lib.  14.  cap.  3^M|{f^^^s  Mich.  38  H   5.  o.     Qusere. 

1 1 .  In  debt,  per  Muyle,  the  defendant  ^fi^tt^jm  ^^y  once  plead  B'*  ^'**-.  '•   * 
a  plea  after  the  laft  continuawmy  as  releafe  and  xM  Uk^tfjfittht  oftener  \'^  jf/  ^^^ 
dian  once,  for  then  it  would  be  infinite,  and  Wmifcliievgi^^^S.  1^ 
Br.  Continuance,  &c.  pi.  41.  cites  38  H.  6.  33.  •     fll  I^V 

1 2.  In  detinue  after  garnifbment  prayed  by  the  defendant,  and    *    * 
the  fcite  facias  awarded^  he  fliall  not  plead  that  the  plaintiff  was  f^t"  \' 
AzTi;«'i/ after  the  laft  continuance.  Thel.  Dig.  2o8.  lib.  14.  cap.  9.     |^4||t 
H  I.  cites  Trin.  1 1  £•  4.  14.  ^ 

13.  It  is  faidby  Littleton  that  a  man  fhall  not  ple(^q^Hhe' l^    l        9 
continuance^  unlefs  where  a  plea  is  pleaded  before,  for  iflnm  be  onl^ 

an  imparlance  before,  xtfuffices  tofhew  the  day  certain  when^  thing     ^  41^ 
^as  done,  which  fhall  abate  the  wrii^  iChel.  Dig.  225^iflB|a4«     ^^■^# 
cap.  3.  f,  10.  Mich.   15  E-  4. 5.  '    ^  ~  *  tB  J^ 

14.  In  affife  the  tenant  pleaded  as  to  10  dl^s  thai  C.  y;as  attainted  *  This  !n      W 
nftreafon,  and  that  it  vfzs  found  {fL  0ce  virtute  brevi^tt$t  he  was  ^^.  ^^^. 
thereof feifed  in  fee  at  the  time  of  thcattainder,  and  the  afftfe  •  j^  (ag^)* 
awarded  of  the  refl,  which  ruifiainedpronefeiiujuratorum,  and  at  the  and  To  imU 

%dSfthe  tenant  faid  tht  it  was  foundlyMte^lura  that II.  mas  feifed  of  P"aw4.— 
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.  t  An  tka  ■  ff^;  latidj^^d  in  iht  offife  at  tbt  time  «^  tbt  attatnder,  woi  tie* 

am"?^**  manded  judgment  fi  rege  inconfulto  j  and  h^  /xominatim  of  ti« 

fcot  fcera  '  ^heater,  the  e^t  wai  adjourned  to  W.  and  aftemratda  into  C.  B. 

.  wfprinM^i  and  ot  the  Jl^  the  tenant  Jaid  that  it  wax  found  befoft  the  fame  ef^ 

rf._  .n.  fljtator  wrtute  <0cii  the  fame  day  thai  the  qum  plura  vias  fiund,  that 
"*"  —  asfeifed  of  the  land  in  the  ajife  the  day  if  the  atlaiftder,  vober*' 


fcot  it  fcmi  ttfm  pending  tbeqffife,  and  before  ^he  day  of  a^oumment  in  C,B.  the 
^^^f^efcheator  fiyid  it  into  the  hands  of  the  king,  and  demanded  judg-f  "§ 
kftcpi.  5.  ment  if  regc  inconfulto,  and  the  pluntiff  dcini,yT^U  perBrudi^       M 
*  i6K>  ?•  nel  and  Keble,  the  tenant  jhall  not  have  the  pltJf  fa|  heJtJm       ^ 
pk'i.^' -t^ttr^  "'^^       "  ^f^'o'^ft^  theUfi  matigfiofifu  and  JMifit^ave 
caCmjfc    one^Ua  after  the  continuanee  b^r^and  fliall  not  Ibitganlthmrfffa 
kIim    ■*  '^^  *^'  ^''"^'""""^^  agaiii  j>that  one  of  the  pjaintiffiMras  dead 
gjr^'jj    or  outlawed,  nor  other  plealfn/t^  there  be  in  tnt  fame  court  a  re^ 
Rot,  pi- 99-  cord  to  grounSfilf^n  i  quod  Keble  toncefHc,  and  that  he  (hall 
^  ^-^-p   not  ptvd  a  ^^^Anade  after,  nor  Ihall  he  plead  entry  after,  nor 
<r^?'l    '"^  gthtf  ilifter  Cut  what  appears  to  the  judicee  before  them  of 
JLI^i  J   record.     BrJcontinuancc,  &c.  pL  45.  citest4  H.  7.  8. 

"T^l^But  in  tre/paji,  if  one  pleadt  releafe,  and  the  ether  pleadj  or' 

Utrement,  and  mfujavaras  he  vtho  pleaded  the  releafe  pleads  another  re- 

t       "  ■  ^     ^fi.  tieit^v^Uniinuancei    he  fhall  have  it,  becaufe  this  is  the 

*  Ji^  P'io  ^I'^^jO^ "fter  the  lafi  continuance,  but  if  the  arbitrcment  be 

■4  founi|t afterwards  againft  the  plaintiff,  he  fhall  have  advantage 

therrof }  becaufe  in  trefpaEs  arbitremcnt  is  fatJsfa&ion,  'and  latif- 

^fiion  of  one  will  excufe  all.     Br.  Continuance,  &c.  pi.  45. 

^Stedwid  cites  •  4  H.  7.  8.  -  ^ 

noKM  11$,  And  the  fame  law  omcJUificate  of  haSardy  for  the  one 

(hi™^*  ttnanlfc  iM  other  who  ple^  a  plea  after  the  laft  continuance 

•     ^  (eomtobe  ^all  h:)v9adTantage  there^  be^u^  it  ^MMkO^  record  be- 

..   i^ftiAd.    ffire^ibr  fame  juftices.     Br.  Contin^ai*,^*©  pi.  45.    cite* 

:%\  *41^-%  8-  '     »      # 

''    17.  And  the  fame  law  of  the  ver^Of^^^t  i^trement,  and  he 

,  lA      Ihall  not  K^vc  pl^a^ter  plea  as  abov^MViy  otheMfefe.     Some 

*  l|eld  that  the  itftAM^^Id  be  fu(re«|for  the  kin^  advantage. 

Cut    non*  aA|^ic%r,       Sfv   Contiffiance,     &c.    pi.  45.    cite* 

'   ^1  «        ^-  I^  ^^s  agreed  Arguendo,  that  a  man  fhall  ntft  have  tut  me 

V  ^             '  _  .  plea  after  the  la/hvmtinuance,  unlefs  fuch  pleas  as  viere  not  iii  tfje  at 

,■     _  firji  plea}   for  then  it  is  not  after  the  laft  con- 

■i!^  Conrinuancc,  &c.  pi.  82.  cites  9  H.  7.  8.             *■       ! 

g|,  lea  in  tar  pleaded,  a  man  fhall  not  have  but  ma 

"  xji  continuance f  if  it  be  not  a  thing  which  is  apparent 

>r  which  is  in  advantage  of  the  king,  &c.     Thel. 

«^  ^'  14.  cap.  3.  f.  12.  cites  Mich.  9  H.  7.  9.  ifiH.7. 

•  ■»       -  ■  1- .  '*  % 

*^  y^o.  Vf  here  M^prieririttgT  an  dSlm,  and  pending  the  affun  he  it 

t^p^di  the  d^ndaflr  ought  to  plead  it  immediateljr,  and  fo  of     ^ 
outlawry^iW  releafe,  and  jft  Abfe  go  in  bar,  but  if  he  does  not 
plead  it  immediately,  he  -^all  not  have  them  after  the  laft  Con-  .^      i 
tiniupce,  ut  patct  per  Vavafot'&  Curiam.     Br.  Continuance,  ^c^     «J 

* ^v-v^^' ^ *"**^^%*  « »..  if 
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tt,  If  inguffi  it  takat  hj  difault,    the  ieftndaia  eantut  pUffd  a         \     M 
'plea  ajitr  the  lafi  continuance  hejhre  judgment ;    for  he  has  not  day 
in  court  i  but  ii  put  to  his  writ  of  audita  querela,    unlcfs   in       *f 
the  cafe  of  the  lung }    quod  nota.       fir.  jAJir^pl.  74.   cites 

ai  H.  7.  33.  *» 

as.  It  feeiQS  that  afier  Inquefi^  awarded  to  infutrt  of  dam^mt  in  Br.  Cand. 
aftion  of  trefpap  or  the  like,  the  defendant  cannot  plead  an^lea  "r"^"' *^ 

►    ^     after  the  la(t  continuance,  becaufe  he  had  no  day  in  court,     BrT*  i  h.  7.  an 
Continuance,  &c.  pi.  61.  S.p.  »c-  , 

j^  J.  canlingl)'.— • 

Tlf  tli«,pltiji|iff,%iP»  orit  af  iofairr  iwirdcd,  sttetfc  the  <)cren<Iiiit,  hs  tiairat  plnd  ihii  nlofe  ii 
the  dqf  U^pnk,  bcc*uJe  there  i^uo  day  gimi  him,  ud  jitdgiacDt  ii  alrouty  ^tiw     Gilb.  Hift.  of 

^l%'¥'-*''   *    *■■■  *   #- 

Jt  23.  ,9*  fioreitan  mt  flea  aftet'tbe  Ia{l  continuance  can  he  re* 

ceived,  to  avoid  infinity.     Jenk.  i6o.  in  pi.  A 

24.  There  a*e  2  cafes  wherein  a  man  maBlc^d,  though  it  be  ■GiUHIft. 
mfter    the  laft  continuanc:,  viz.  oullavirj,  9d  Hfjit  dntA  of  the  "fC.B.gj. 
ptaintif:    *8  to  the  outlawry,   it  is  upon  the  prer«ja*%lt  that  the  ft^'hw    ■ 
debt  itfelf  is  forfeited  to  the  king,  and  by  virtue  of  the  {WQEOga-  ^^  ''"<  u 
tivc  •  nullum  tempus  \  occurrit  regi ;  and  therefore  he  may  plead  "^''^^^ 
it  though  a  continuance  has  happened  after  dk  outlawry;  fo  he  y«iedtfter 
may  plead  the  death  of  the  plaintiif,  becauJe  thouBa  coTitinu-  V'^'^'q*-^ 
ance  has  been  entered,  yet  that  continuance  is  a  rfsiHtt,  .becaufe  j^^fc-.' 
'  there  was  no  phintifF  in  being  when  day  could  be  given,  fo  it  !„„  tempaT 
may  be  pleaded  if  the  plaintiff  died  after  the  day  at  niji  prius  and  oceunii 
hefere  the  day  in  Bank  .■  and  the  reafon  is,  that  if  there  is  no  caufe  !^' '  ^"^ 
la  court,    no  judgmdVI  caii^e^iven  for  a  perlon  that  la  not  whether  ibc 

irrufn  liarura,  and  if  it  be^iveii   ''  ''    ~ -    '  ''  '^-  "^ ■-'"-'■ 

plaintiff's  attorney  Will  traVerfe^ 
plaintiff  comMtAajtomfb^Qufe  tt 
matter  in  iflii^  t)tflN|i^  attorney  b 
pro  magi(lr^fm^Si»dicic.|[  Gilb.  Hi: 


w-     1 

25.  In  debt  upin  ano^igationt  th^ 
at  the  dayif^nd  afterwards  the  defendant  ^/<in|[rJ.r^£  aHV  the  ^      V 
,  darrain  continnaiice,  the  money  -wat  attached  in  tis  hmtds  in  Lending 
»Hhe/uit  of  I.  S.    The  Court  doubtcd^ii'  mon  ica  nught  be  ayp^^^  ,      ^ 
.ed  in  London,  a  fuit  for  it  being  dcpeniiiiig  in  this  cout^V^^^    ■ 
(if  attachable)  they  held  It  might  be  well  pleaded  aArflft^F  '    A 
continuance,  for  it  goes  in  bar  at  another  '^^J-M^/^-^^'^m- 
.pi.  7.  Trin.  30  Eliz.  B.  R.     Pell  v.  Pell.  # 

2(5.  la  Ml  againfi  adminiflrator,  after  demurrer  joineEthe  o^  Hit-  Sb     - 
^minijlration- wof   repealed,    and  graiilti  ft  aiiolhen    the  wfeAdant  ^^„fK' 
would  have  pleaded  this  matter  aft^  the  1  a ^eoy inuanct.  bi(t  it  CuiDirf-     '  t 
was  refolved  that  he  could  nctplcadit  aflSr  fficWtnurrtfl  tlfcugh^- C  coaw  "^ 
after  iflue  joined  he  might.     :^•.  ^i.^l.'^tiiQ.^^WfictxJ^h-  jS'Iiip™' 

.      i     *   .^  W  ■       ^^    ■         ™tinu««, 

>n4  Jgncd  llfa,  thit  if  dcfendlnt  or  pUlnC^ff  ^e  iffuE  n  drmur  upnn  ft^ffci,  yf:  itit  Cuirt  mi.jt 

"ii/ti  j'liiij'iTjp ji,  fill  irtiiiiiii^if  riiii|iiiniiiir  fri#j  ji^nMii^it  ajiimT  •  'ini 

4  v^-y^,^*^*'^.,  . 
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ii  lAkia,  the  Cauit  cinnet  g1n  judgnicnl  (br  him,  Lawfaenr  tbc  litter  lHat  or  deaUTia' safij 
^uMhenrileif  ^jG^  htd  Lr.t  tn  tght,  for  then  nothing  htd  been  confelled  uhii  [njudice,  taftbat 

Ttut  had  been  ntterij  rirmfmiJtaS  kj  »iA  iffut  a-  dmamr S.  C.  cited  pa  Cat,   Trin.  14  O*. 

B.  I^  Ixciule  ifccr  iOiu  jsined  na  nrpondus  oufter  cm  be  imrded  ;  lad  fiyi  tb*C  with  thii  ■gnca 
I.  J- 14.  (jg.  wbcn  in  Mt  iter  IITk  joined,  tbc  defcnduit  U  the  nJG  prioi  pleajed  piyment  of  put 
•ftd  the  lift  cootiniuDCC  in  4|"4v*<>  '^  '^  J>T  being  difi:hvgBl,  end  the  pla  adjooraed  nrta 
Bufc,  tbc  pliintiff  had  judgmiat  to  ncom  bii  debt,  bccnfe  no  place  of  pi^ocal  wai  r^—*-*, 
JUIea,£i.  inciTe  or  Beaton  t-FoitA' 

27.  Bjcitiene  jirrM,  after  vtrdiiJ  at  the  nifi  ptiiis  for  the  plaid- 
tiff,  the  defendant  at  the  day  in  Bant  phoded  a  releafe  from  the 
plaintiff,  hetviixf  the  verdi£l  and  the  day  in  Bank,  and  Oiews  it  to 
the  Court;   and  whether  he  {hould  be  recciYcd  thereta^in|  the 
qneftion ;  and  refolved  that  he  had  not  any  day  to  pleff  i?  o^ot 
had  he  any  icmedy  but  by  audita  querela^  if  the  plaintiff  fudPe^  ^ 
ecution  j    wherefore  it  was  adjudged  for  the  plaintiffs    Cro.  J.     ■ 
646.  pi.  10.  Mich,  ao  Jac.  B.  R.     Stamp  t.  Parker. 
A  plea  *A«(       2.it  Finding  the  plea  puis  darrein  continuanoe,  it  a  minqui^ 
^uacoo-  ,-^^  the finner  plea  to  vfbich  a  demurrer  vMUf  contrary  to  Hob.  81. 
^amiibt    12  Mod.  539.  Trtn.   13  W.  3.  in  the  cafe  of  Barber  r.  Pabner* 

fai  DOW  the  ftnj  idie*  npon  tbii  llS  plei,  uid  it  u  >  tijll  waifcr  ef  the  fonner  plea,  bnt  sat  of  ■  4e> 
KBnajoiaed,  Air  tint  ItM  ia  the  pomnr  of  the  Coiiit,  and  not  of  the  paitiet.    Jenk.  lio.  ia  pi.  »« 

* 

Ci»7  ]  (K.)  PI^8  after  the  !aft  Crnitinuance.  Proceedings 
and  Pleadings^  how  to  be  in  Tuch  Cafes  in  ge- 
neral. 

S.Ci  tiled  i.  j/T  the  mftpriia  in  plea  ^  landf  the  tenant  pkaded  a  rdea/i 
fed  non  allocatur ;  for  this  is  not 
;  inqueft  was  taken.    Br.  laqiicftg 


I,  t^Pl^^ol 


\i  VKuld  have  pleaded  the  reUafef 
the  land  awardeM.     Ibid. 
3.  But  !•  itht  day  of  return  of  the  venire  ftKias,  the^laintjff  may 
plead  after  irTc  lafl  continuance,  and  at  all  ether  dayi  after  and  he- 
^Affjhe  mf  prius.     Ibid.->  '' 

1^1^!  In  tmarc  impetrtt  by  R.  H.  the  defendant  /aid  that  the  plain-  ^ 
'  ""t^X^s  Wade  knight  at  D.  after  the  lajl  amtinuance,  to  which  the 
f^n^fffid^that  hi  war  made  knight  at  D.  fueh  a  day  btfere  the 
eontinui/^e,  abfque  hoc  that  he  was  made  knight  after  the  lad  con- 
tinuance, prift,  and  the  other  e  contra,  and  it  was  admitted  1 
good  iffue  and  found  againft  the  plaintiff,  and  the  writ  abated. 
Br.  Nentiva,  JuApl.  14.  eites  7  H.  6.  14. 
»       ^A^d  it  w^agreed  there  that  not  the  deed  af  the  pldntiff  t^et 

^^^Faljeimpahnmint  %y  3',    the  defendant  faid  that  one  gf  the 
parti^di^  after  the  lajl  centil^arih,  judgment  of  writ,  and  the 

«in!^faid  that  he  did  not  die  aftemihe  lafi  canlinuance,  and  per 
*^      ft  June 
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June  Qi.  ]•  it  is  U  ntgMvt  pregttofst.    Br.  Negative,  &c.  pi.  30* 
cites  14  H.  6.  9. 

7.  So  informedon^  \o  taij  that  ne  dona  pas  in  the  tail^   hutJBa/l 
Jay  fu  dona  pas  modo  l3f  forma*     Ibid. 

8.  And  per  tot.  Cur.  where  the  one  alleges  deaths  it  fuffices  for 
the  other  to  fay  prtjl,  that  not,  and  this  is  perfe£l  ifluc,  and  after 
die  ifflie  was  tJiat  he  did  not  die  modo  Isf  farma^  quaere  therefore  \ 
for  it  feems  that  the  iifue  is  good  there,  but  it  feems  if  the  party 
will  fay  that  he  did  not  die  after  the  loft  continuance^  it  is  negative^ 
pregnant.    Ibid. 

9.  in  praecipe  quod  reddat  they  were  at  iflue,  and  the  tenant  Br.  Neg». 
pkaded  *  releafe  of  the  demandant ^  after  the  lafl  continuance ;   the  '•^>*«« 
demandant  faid  that  not  his  deed  after  the  lafl  continuance y  and  no  §.  c?.  iw^ 
plea,  for  it  is  pregnant j  by  which  he  faid  that  he  made  it  before,  Newton 
abfque  hoc  that  he  made  it  after ^  and  no  pica,  but  confefllon  of  p*^*  J*  *"* 
the  a£liofl,  by  which  he  faid  that  he  made  it  before  by  durefsy  .&c.  butAfeicJ. 
bhfque  hoc  that  he  made  it  after  the  loft  continuance,  and  then  well,  dubitaric— 
Br.  Traverfe,  per,  &c.  pL  366.  cites  ai  H.  6.  9.  *'•  ^*"^- 

pl.  26.  cites  S.  C.  *  8.  P.  Br.  Negatin,  ftc.  pi.  38.  cities  5  H«  7.  7. 

1 0.  tnfalfe  imprifonmetit  by  two^  the  defendant  alleged  the  death  ofom 
wfter  the  lafl  continuance,  judgment  of  the  writ  \  the  plaintiff  faid  that 
be  did  not  die  after  the  loft  continuance*  This  is  a  negative  pregnant, 
whereupon  he  faid  that  he  did  not  die  modo  i^  forma,  and  the  iflue 
was  accepted.     Br.  Continuance,  pi.  35.  cites  36  H.  6.  pi.  24. 

II.  In  cui  in  vita   the  tenant  after  the  view  pleaded  that  the    [  498  '] 
demandant  had  entered  after  the  lafl  continuance^  and  the  other  CvBr.  Re-at. 
contra,  and  fo  to  i/Tue,  which  wasfme^  die  by  the  demife  of  the  kinz.  ?*^!l."*"^._ 
The  demandant  afterwards  brought  refummonsy  and  the  tenant  s.c.ftfi.p* 
fieaded  that  after  the  lafl  continuance  the  plaintiff  brought  affife  againfi^  ^y  *^«*«» 
him  ofl  acres  in  D.  aW  pleaded  all  in  certain,  and  how  iSede-  eco^Mmd 
nuindant  recovered  Md  entered,  and  that  the  2  acres  are  parcel  ofthe  that  hclhali 
land  in  demand,  jut^ment  of  all  the  writ,  and  by  the  demand  he  P'jad  npplca 
ihall  have  but  one  plea  only  after  the  lafl:  continuance,  whereas  ront^axiant 
now  he  has  taken  two.     Moyle  J.  held  that  In  this  cafe  he  might ;  to  ihe  ptea 
for  where  a  plea  is  fully  continued^  he  fball  not  plead  but  one  falfe  ^«  pic*^e<* 
plea  after  the  la/l  continuance:  but  here  as  to  the  firft  plea  pleaded  if  beVad**^ 
after   the  iaft  continuance,    the  plea  was   fine  die,  and   fo  in  vouched  be« 
tSfiOt  determined,  and  upon  the  r^-fummons,  he  fliall  plead  de  ^^re>hccaa- 
novo,  and  therefore  in  the  re-fummons  he  ftall  have  plea  once  ^BR?n  bar 
after  the  lafl:  continuance.     Quaere ;   for  afterwards  they  w<aat  nor  things    • 
to  another  matter,  and  fo  the  cafe  was  not  ruled  in  this  pojntij^^^^***"*  *• 
Br.  Continuance,  &c.  ph  46.  cites  i  £.  4.  3.  &  2  £.  4.  10.       from  bis 

firftplra,bu(' 
•laj plead  otbermattsr  that  is  coDGfteat]with  it,  &«.•..-.$.  C.  cited  Arg.  AU.  66.  Trin.  14 Car.  B.  R. 

12.  In  debt,  after  iffue  joined,  the  d&fendant  at  the  nifi  prius  The  pleas 
pleaded  payment  of  part  after  the  Iaft  continuance  m  abatement^  *f*  twofold, 
and  the  jury  being  difcharged,  and  the  plea  adjourned  into  Bank,  Jbatemenr 
for  that  no  place  of  payment  was  pleaded,  the  pUintifFhad  judg-  tnd  in  bar'; 
ment  to  recover  his  debt.     Arg.  AIL  65.   Trin.    24  Car.  B.  R.  V^^3  '^«f 
cites  Long,  5  E.  4.  i39-  ^^dUgiu 

a^it  to  ghate  U,  tku  msy  kt  pieedid  f^  darreigq  contaaiuoce,  tbiuf^b  tbirt  is  s  fJta  mb^r^  for  th't 
'*   Y04*  V«  Q9  CM 
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eta  only  waive  ill  pleas  In  abatement  that  were  in  being  it  the  dnie  of  the  bar  pleaded,  bot  not  Ik^i 
leqaent  matter  ;  but  though  U  be  pleaded  in  abatement,  yet  after  a  bar  is  pleaded  it  is  pernnptory,  aH 
wrll  OB  demurrer  as  on  a  trial,  becaufe  #fter  bar  pleaded  he  has  anfwered  in  chief,  and  therefore  cjft 
aerer  have  jodgmehL  to  anfwer  over.  CUb.  Hift.  of  .C*B.  84.—^ — -r$0  it  tkaj  he  pleaded  tm  bsr^ 
kat  wbttbet  it  be  pleaded  tn  ^attment  or  tt  bar,  in  the  firft  place  it  moft  be  pleaded  jnod  hrnu  caffttur^ 
and  the  other  nod  cB'umcm  uhmia  manmen,.re  nvn  dehet,  and  not  that  the  Ibnner  inqoeft  ILamld  noc 
be  taken ;  becaufe  it  ia  a  fubftaattte  bar  in  itielf,  and  comes  in  the  place  of  the  former^  wad  tfaucfma 
mvdk  be  pleaded  to  the  adion.     GUb.  Hift.  of  C.  B.  84,  %$4 

1 3.  In  a/^/e  he  that  pleads  the  dtatb  of  one  of  the  plaintiffs j  pend- 

ing  the  aflife  and  after  the  laft  continuance,  ought  to  fbe^  ibaf 

the  nfflfi  was  continued  from  fuch  a  day  tofuch  a  day^  and  thai  after 

this  day  he  died;  quod  nota,  per  Curiam.     Br.  G>ntinuance9  &C» 

pl«  4$|.  cites  18  £•  4*  13. 

Br.Bfiefy  i4«  If  tenznt  enters  pending  precipe  quod  reddat  and  h^ore  tffiet^ 

pU  1.  cites    ^^  entry  (hall  be  that  he  entered  pending  the  writ ;  hut  If  it  was 

after  IJfue^  it  fhall  be  that  he  entered  after  the  lail  continuance  ^ 

per  Jennor  prothonotary }   note  the  diverfity.    Br.  Continuancc» 

pL  a.  cites  26  H.  8.  3. 

S.  Celled         15.  In  trefpafSf  upon  not  guilty  pleaded,  the  Jury  appeared  ih§> 

^  ^"'^h      J^^  ^y  ^f  terntf    the  defendant  fold  that  the   Iwpufl  ought 

Ik^TK^o^   ^^  '^  he  token,  Jhr  the  plaintiff  had  releafed  to  the  defendant  oi/ 

in  his  ob-      anions  after  the  lafl  continuance,  but  becaufe  the  releaft  sva4  4]fter 

A^cifc of""  ^*^  'If^^  ^y  ^f.  ^''^'  ^^^^'  *^  ^^^  difallowcd,  and  the  inqocft 
Campion  ▼.  taken ;  contra  if  the  relcafc  had  been  made  before  the  effoln  day  / 
Baker,  and  for'itt  fuch  cafe  he  might  plead  it  whether  the  jury  appeared  or 
^^\  *3m^  ^^^^  becaufe  he  had  no  day  to  plead  it  before ;  but  then  alfo  h^ 
fomeprece.  ihall  fay  aBlo  non,  and  not  that  the  Inquefl  fhall  not  be  taken*  D« 
dents  of       361.  a.  pi.  10.  HilL  20  EUz.     Anon. 

pleas  after 

the  laft  continuance,  it  Is  pleaded  quod  quer*  adionem  fuam  pr«didam  ulterius  maoutenere  feu  ulteriol 
Itabere  non  debet,  and  cites  Raft.  Appeals  in  Mort.  4.  Dett.  en  Releafe,  7.  tit.  Attaint  en  Ban-,  3. 
and  (ays  that  this  Teems  to  be  a  proper  way  of  pleading  a  collateral  thing  which  happened  after  the  adioQ 
wai  pending ;  for  he  thereby  admits  that  the  adlion  *  was  well  brought,  but  that  the  plaindff,  by  rcafba 
«f  this  new  matter^  ought  not  to  proceed  further  in  it*  ^ 

•  [;  499  ] 

16.  A£lion   for  words,    at  nifi  prius  the  defendant  pTeaiei 

concord  after  the  lafl  continuance,  judii  fi  al  enquefl,   &c.  and  per 

Cur.  it  is  no  plea,  but  he  ought  to  have  concluded  judgment  f  oBWf 

and  fo  in  all  pleas  pleaded  fince  the  laft  continuance ;  and  upon 

this  judgment  was  given  per  quer'  and  no  nifi  prius  granted^  for 

it  was  a  confeflion  of  the  matter  in  iiTue.     Cro.  £.  49.  pi.  4. 

Trin.  28  Eliz.  B.  R.     Cockain  v.  Witnam, 

B.  P.  and  1 7.  Xn  debt  by  one  as  admlnlftrator,  the  defendant  at  the  ntfiprlut 

alfc^dw?*^  //^a^rf/Atf/  the  plaintiff's  letters  of  admlnljl ration  noere  revoked  afier 

could  not      the  lafl  cofitlnuance,  judgment  fi  ad  captltmem  prtcedere  debeat  s   and 

plead  this      good  by  Walmfley  and   Gawdy,   but  Anderfon  and  Beamond 

TdZ^rlZ  c  contra.   Quaere.  D.  ^61.  a.  Marg.  pi.  10.  cites  Trin.  36  Efe, 

bvtor^er-'    C.B.  Hutton  V.  Paramour« 

*«/f  after 

jfiejiifitd-    Mo.  871.  pi.  fftio.  Trin.  i«  Jac^  StonerT.  Gibbons.'  H<>b.  8i.   pi.  Xo6«  S€o- 

sies  V.  Gibfon,  S.  C.  agreed  that  upon  adjoununcnts  and  continuances  of  demnritrs,  the  plaindflT  might 
b^  aonfuit  at  the  day  In  another  term  whcreunto  it  was  adjonmedi  and  bj  the  faflle  taGMk  be  maf 
plead  a  plea  aAcr  the  laft  continuance. 

■rP*  M^        18.  In  pleading  a  thing  after  the  laft  continuance,  It  m  no  good. 
y*^        pleading  to  f^y,  quod  poft  ultimam  coatiauationem  fuch  a  thinp^ 
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K&ppenedy  but  he  mujl  allege  prectfely  the  very  day^  viz*  from  fuch  He  that 
a?  day  to  fuch  a  day }   per  Cur*     Telv»  141.  Mich,    6  Jac.  B.  R.  f^^^^lte^*^ 
in  cafe  of  Ewer  v.  Moylc  •  ^vXt^or 

after  th^  JaA 
•ontinvance^  muft  plead  certainly)  and  this  !•  to  be  obferved  ai  a  principle  in  law ;  per  MoontaeiM 
Ch.  J.  Pi.  Com.  33.  b.  Pafch.  4  £.  6. 

19,  Such  a  plea  can  n9t  he  taken  at  nift  priui^  the  power  of  the  ^  plea  after 
jttftices  of  nifi  prius  being  only  to  take  the  verdict  of  the  jury*  ^^****  con- 
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Bulft,  92.   Mich.  8  Jac%    Moor  Vi  Browne%     '  pleaded  J 

tbt  nifi  priuB 
'^^tbe  day  of  the  nifi  prhii,  it  it  in  the  difcretion  of  the  jufticei  whether  to  receive  it  or  ictufe  it* 

Jert^y  59.  in  pi.  x. Cro.  J.  16 ».  pi.  24.  Mich.  8  Jac.  B.  R.  Hawkins  r.  Moor.  S.  P.  and 

feems  tdF^C  S.  C.— Yelv.  180,  181.    Moor  v.  Hawkins^    S  C.  accordingly. ^—Brownl.  145* 
B»  C*  ^t  {kv^%  only  a  cranilation  of  Yelv.--         .Lane,  81.  Brown's  cafe.  S.  C.  accordingly. 

20.  And  if  there  be  any  miftake  in  fucb  a  plea  pleaded  at  the  Boift.  9«, 
mflifesi  it  cannot  be^amended  after  tie  commiffion  of  the  judges  is  de^  bIowV* 
ierminedy  neither  by  the  judges  themfelves,  nor  by  the  Court  into  s.c.  &  S.Pk 
^Which  the  plea  is  returned  with  the  nifi  prius  record,  as  it  ought  accordingly. 
td  be;  and  therefore  where  at  the  trial  of  an  ejeftment  a  plea  ^^Ti^^^i^i 
ifas  put  in  before  the  jurors  were  fworn,  that  fince  the  laft  con-  Hawkins  ▼• 
ttnuancei  viz»  fuch  a  day  term  Trim  before  the  day  of  affifes  Moor«s.c. 
(viz.)  20  July  (the  affifes  being  the  22  July)  the  plaintiff  had  en-  ^"^'^'"^^r 
tered  into  fuch  a  clofe  by  name,  parcel  of  the  premifcs  in  the 
declaration  fpecificat',  which  plea  was  received,  and  the  next  term 
it  was  moved  that  this  plea  might  be  amended  in  adding  the  viil, 
where  the  clofe  lay,  and  the  Court  would  not.     Yelv.  180,  i8i« 
Michk  8  Jac.  B.  R.     Moor  v.  Hawkins. 

•  1\k  If  a  m^n  pleads  an  infufficlent  plea  after  thi  laft  continuance^ 
there  the  plaintiff  Jball  have  judgment^  as  if  the  firft  iflue  had 
been  tried  for  him  -,  and  for  this  he  cited  the  New  Book  of  Entries, 
fol.  575»  Win.  90^  Trin.  22  Jac.  C*  B»  Per  Hutton  J.  faid 
\t  was  adjudged  in  Sir  Hen«  Brown's  cafe. 

22.  Ttme  and  place  for  tht  venue  muft  be  laid  in  this  as  in  all    - 
pleas.     Gilb.  Hift.  of  C.  B«  84. 

23.  A  plea  after  the  lall  continuance  ynay  he  thusy  viz.  And  now 
at  this  day,  &c.  comes  fuch  a  one  defendant  by  J.  C.  his  coun* 

Tel,  and  (ays,  this  aAionthe  plaintiff  againft  the  defendant  ought  f  po^  Y 
not  to  maintain^  for  that  after  the  quindena  of  the  Holy  Trinity 
laft  paft,.  from  which  day  until  fuch  a  day  in  Mich,  term  next^ 
unlefs  the  juftices  of  affifes  before  come  fuch  a  day,  &c.  the 
adion  aforefai4  U  continued,  &c.  the  plaintiff  by  his  deed  dated^ 
&c.  did  releafe,  &c.  and  fhew  the  matter  what  it  is,  whether 
abatement  in  bar  dilatory,  or  peremptory,  as  the  cafe  is,  &c.  and 
this  he  is  ready  to  aver.     Clayt*  155,  i;6. 

'  24.  Debt  for  tenty  the  defendant  pleads  nil  dehet^  and  fo  iffue 
join^,  and  at  the  day  of  nifi  prius  th&  defendant  pleads  quod 
puis  darrein  continuance,  the  plaintiff  reteafed  to  him,  and  doth 
nd  name  any  place  where  he  releafed^  fo  as  no  iffiie  could  be  taken^ 
and  to  this  tne^  plaintiff  demurred ;  and  it  \fas  adjudged  a  fault 
Incurable.  FreecQ*  Rep*  U2*  pi.  132*  Trin.  1673.  Gardiner 
VBIoiama 

Qq  %  '       25.  Ia    , 
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ritem.Rep«       9^.  In  afTault  and  battery  the  defendant  pleaded  not  goUtf^ 

S^  c**^th«^'  *^  **  ^^^  aflifes  he  put  in  a  plea  puis  darrein  continuance^  to  which 

ddendwt  Ac  plaintiff  demurred.     Per  Cur.  clearly,  if  the  plea  had  been 

fieaJea  an  ilTuabley  it  could  not  h^ve  been  then  tried,  neither  could  the  de^ 

Iw^Iilri^"  ^^^^  ^  argued  there,  but  muft  be  certified  up  bttber  by  the  judge 

Iktitraaioay  ^  afffe  as  part  of  the  record  rf  niji  prius*     2  Mod.  307.  Pafdb« 

^•faoeopon  20  Car.  a.  C.  B.    Abbot  v.  KuecleT. 

pUintiflFdc-    ^  **       ' 

Barred,  and  the  pita  hting  ttrtiftd  on  tbt  htck  oftbe  p^fi***  tbefUtnt'rff  gfvt  deftwdamt  a  rule  ttjmm  m 
doKMrrerf  bot  tleicndant  refuftng,  the  plaintiff  entered  jod^ment,  and  took  the  defendant  in  cxecudoa* 
The  Court  held,  t  fty  1  bat  defendant  refufing  to  join,  the  plaintiff  might  lawfiiliy  enter  up  bis  ]•%•« 
nent.  ^y.  That  he  that  offeis  a  pica  puis  darrein  continiiance  at  the  nifi  priua,  ought  to  prove  iC 
thete ;  for  unlefs  he  wutkts  it  appear  to  the  judge  that  it  is  a  true  pia^  it  i$  in  bis  dijcretieu  %ebetber  he  ^oiff 
slhof  it  or  moi,  but  may  proceed  to  try  the  cjufo.  3dly,  That  if  the  plea  be  found  agaitifi  the  pleader,  H 
Uferemptery,  4thly^  That  theplainttf*  cannot  reply  to  it  before  the  judge  of  ni/  print*  ^^7*  l*^'*' 
the  ^plea  (wld  mt  be  amended  here,  but  f  miglit,  doring  the  aifilesy  be  amended  before  uk  jodge  of 
sifi  pritts* 

*  YelT.  tSi.  Mich.  %  Jac.  B.  R.  In  cafe  of  Moore  t.  Hawklna,  S.  P.  held  by  all  the  jofttccs  o# 
BcrjeantVinn,  in  Fleet-ftreet,  accordingly.^— ->— >Cro.  J.  261.  pU  %J^  S.  C.  &  S.'P. 

\  But  after  their  eemm'^on  determined^  tbejuMieei  of  affije  have  no  power  to  amend  the  plea*     Ydr* 
j3i«  in  S. C*  ■  ■        Cro*  J.  »6i«  pi.  24.  S.  C.  &  S.  P. 

26.  In  trefpafs  againji  four  defendants,  who  appeared,  and  efief 
Jeveral  contintutnces  three  of  them  pleaded  the  death  of  the  fourth  efier 
the  lafl  continuance^  l^  petunt  judicium  de  hrevi  f^  quod  breve  Utud 
fajfetur.  The  plaintiff  demurred.  The  plea  was  adjudged  ill  ia 
the  condufion,  which  ought  to  be  petit  judicium,  fi  Curia  ulte- 
rius  procedere  Yult,  becaufe  in  i^€t  the  writ  was  abated  before  by  the 
death  of  the  party^ ;,  whereupon  a  refpondeas  ouiler  was  awarded* 
3  Lev.  120.  Trin.  35  Car.  2.  C.  B.    Hallowes  v.  Lucy-. 

27.  In  debt  upon  a  bond  the  ilatute  of  ufury  was  pleaded^  and  a 
demurrer  was  to  the  plea,  and  the  paper  book  made  up  and  deli^ 
▼ered,  and  the  demurrer  joined^  with  a  blank  left  for  the  day  of  the 
Curm  advifare  vult.  The  defendant  pleaded,  that  the  plainttf 
died  after  the  lafl  continuance^  and  thereupon  the  plaintiff^s  attornef 
filled  up  the  blaniy  and  made  it  diem  Sabbati  prox*  poji  quinden*  Pafch^, 

to  which  day  the  judgment  ought  to  refer^  and  if  the  plaintiff  was 
then  livingf  it  would  be  good  ^  and  the  attorney  for  the  plaintiff^ 
was  examined  upon  oath,  whether  he  was  then  living  or  not? 
who  fwore  that  he  faw  him  after  the  fald  Saturday ;  whereupon 
the  plea  was  reje^ed.  L^  P.  R.  328.  cites  8  W.  3.  B.  R» 
Moor  V.  Row. 

28.  In  debt  on  a  bond,  defendant  pleads  in  bar  as  to  part,  that 
pfterthe  lafl  continuance  he  h^Apaidfo  much,  which  the  plaintiff  ac* 
fipted;  to  which  the  plaintiff  demurs,  and  it  being  a  declaration  of 
Michaelmas  term,  it  was  adjudged  the  whple  was  difcontinued  % 
for  the  plaint^ 's  way  had  been  to  demur  to  the  plea,  fo  far  as 

{  501  ]  it  was  pleaded,  as  he  had  caufe  to  do,  it  being  after  laft  conti« 
nuance,  and  acquittance  pleaded  w  produced,  and  take  judgment  by 
till  dicit  as  to  the  refi/  per  Cur.  12  Mod.  626.  Hill.  13  W.  3. 
Crow  V.  Mafon. 

29.  Debt  upon  a  bond  againfi  two,  the  declaration  is,  memoran- 
dum quod  alias  fcilicet  de  termim  fcilicet  Mich,     An  imparlance  is  to 
die  Mercur^  prox^  pofl  o8aF  Hillaf^.     The  gth  December  theplain^ff^ 
teleafed  one  ^  the  defindants^     At  the  day  of  pleading  oqe  of  the 

deifcndantt 


Continuance  anb  Difconttnuance.  501; 

A^[eniiznt%  pleads  this  reltafe  with  an  oBh  non.     The  plaintiff  de« 

murs,  and  held  to  be  the  ufual  form  of  pleading  with  an  a£lio 

non,  though  fome  of  the  pleading^  be  with  an  ulterius  non  vuH 

frofeqm^  this  iV  before  ijfue  is  joined;  for  when  the  party  has  two 

matters  to  plead,  he  niay  take  one,  and  then  he  waives  the  other  ^ 

but  after  he  has  pleaded  a  plea»  and  iffue  is  joined  upon  it,  thea 

he  is  proper  to  plead  an  ulterius  non  vult  profequi;  and  therefpre  * 

in  all  pleas  puis  darrein  continuance  a  time  muft  be  mentioned^ 

that  it  may  appear  that  the  party  had  not  an  opportunity  to  plead 

this  matter  before.     When  a  man  hath  a  matter  that  will  bar  the 

plaintiff  of  hisa£bion9  he  may  plead  this  at  the  (irft  day  ^  fo  if  the 

matter  will  abate  the  plaintiff's  writ.     Parker  Ch«  J*  faid  as  to 

•  Jeuner's  opinion,    in  ^6  H.  8.  3.  mentioned  in  Lutw,  11 78.  •  S«e(L) 

^here  a  praecipe  is  brought,  and  the  defendant  enters,  the  tenant  jj  ^'^'  '• 

may  plead  that  he  entered  pending  the  writ,  (id  eft,)  that  he  may  tbttti^ 

plead  this  generally,  without  taking  any  notice  of  time,  but  when 

iffue  is  joined  in  a  caufe,  the  Court  hath  nothing  to  do  but  to  try 

*the  iflue,  and  in  the  cafe  here,  it  is  not  material  when  the  lea(c 

was,  becaufe  it  is  the  fame  thing  as  if  it  had  been  before  the  a£lion 

commenced.     As  to  Littleton's  opinion  in  £d.  4.  that  was  after 

Iffue  joined,  the  law  doth  allow  but  one  plea,  and  therefore  whea 

you  have  pleaded  one,  you  cannot  come  in  and  plead  another,  but 

every  plea  ought  to  be  pleaded  in  the  firft  inftance,  and  you  can 

have  but  one  plea  puis  darrein  continuance  to  avoid  delaying  th? 

plaintiff,   and  f  3  KL^b.  397.  was  denied,  and  when  a  plea  puis  f  See  (!•) 

darrein  continuance  is  pleaded,  he  muft  (hew  why  he  did  nojt  ?*•»*• 

plead  it  before,  and  (hew  the  time  particularly,  as  Yelv.   141, 

for  when  a  man  had  pleaded  before  he  had  put  himfelf  upon  that 

defence ;   but  if  a  matter  happen  puis  darrein  contkiuance  he 

muft  plead  it,  and  the  conftant  pra£lice  is  to  plead  it  ut  fupra,  with 

an  a£lio  non ;  for  where  a  irian  hath  a  bar  to  an  a£^ion,  why  fliould 

he  not  plead  it  as  fucb  ?   Pafch*  9  Ann.  B.  R.  Price  v.  Kcndric]^ 

(L)  Pleas  after  the  laft  Continuance.  Where  the 
Matter  pleaded  muft  be  exprefsly  mentioned  to 
have  been  done,  or  happened,  after  the  laft  Con- 
tlnuance. 

1*  TF  a  man  pleads  the  death  of  the  defendant^  pending  the  writ ^  he  Br,  Brid; 

*  (hall  not  plead  it  after  the  laft  continuance,  becaufe  the  'writ  ^  379* 
is  thereby  abated  in  faft  ;  but  contra  of  a  plea  which  proves  tfie  ^^*^*^'»^ 
writ  /Rateable  only;  as  taking  of  baron  and  the  like.    Br.  Continue 
ance,  &c.  pi.  50.  cites  18  E.  3.  19. 

a.  In  trefpafs  after  ijfu$y  the  defendant  was  received  to  plead  thai 
the  plaintiff  was  outlawed  of  felony ^  without  faying  after  the  lajl 
continuance.  Thel.  Dig.  104.  lib.  14.  cap.  3.  C  i.  cites  Midu 
ao  E.  3.  Utlawry  10.  and  3a  H.  6.  27. 

3.  A  feme  refceived  (hall  not  plead  in  abatement  of  the  writ 
%  thing  happening  after  the  re^ceipt^  without  ^jw<f  after  the  lafi^        ^ 
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eoniinuance*     Thel.  Dig.  204.   lib.  14.   cap.  3.    f.  2.   cites  Trill. 
49  £.  3.  21. 

*  4.  After  iffue  the  tenant  (hail  not  //am/  /i!>^i/  the  demandant  i0S 
enieredy  &c.  without  faying  after  the  lail  continuance,  and  it  is  not 
fufficient  to  fay  that  he  entered  after  the  pleading.     Thcl.  Dig-^ 
204.  lib.  14.  cap.  3.'  f.  3*  cites  Hill.    50  £•  3.4.    and  21  H.6. 
^  Br.  Con-  54*     But   fays,   that   after   continuance  taken,   fuch   plea    was 
tinoancey      admitted.     Trin.  f  2  H.  6.  13.  by  faying  that  he  entered  pen- 
tele's',  q.     dentebrevi. 

5.  Entrjs  pending  the  writ,  nor  acquittance  of  debt,  penduig  the 
writ,  is  no  plea,  unlefs  it  be  faid  that  it  was  after  the  lad  contia»- 
atice.     Br.  Continuance,  pi.  ijS.  cites  50  £.  3.  4. 

6.  It  is  faid,  that  the  tenant  {hall  not  plead  the  death  of  one  tf 
the  demandants  luho  is  fevered  informedon,  without  faying  after  toe 
lad  continuance.    Thel.  Dig.    204.   lib.  14.  cap.  3.   f.  4*  citop 
Mich.  19  R.  2.  Br.  925.  Quaere. 

7.  Inpracipe  quod  reddat  the  tenant  cznnot plead  thai  the  denumdottl 
is  outlawed  in  a  perfonal  aBion,  without  faying  that  it  was  after  the 
laft  continuance.  Thel.  Dig.  204-  lib.  14.  cap.  3.  f.  5.  cites 
Mich.  14  H.  4.  15. 

8.  A  man  (hall  not  plead  excommunication  unlefs  after  the  iaft 
continuance.  Thel.  Dig.  204.  lib.  14.  cap.  3.  f.  6<  cites  Pafch. 
«oH.  6.  27.  and  36  H.  6.  19. 

9.  Feme  refceived  may  fay  that  the  demandant  has  entered  pen£ng 
fhe  writ,  without  faying  after  the  laft  continuance.  But  he  who 
IS  party  to  the  writ  cannot,  after  any  continuance,  plead  the  death  of 
one  of  the  demandants,  or  of  the  tenants,  or  entry  of  the  demand-' 
ant,  or  that  the  demandant  has  taken  baron,  without  faying  afier 
the  loji  continuance.  Thel.  Dig.  205.  lib.  14.  cap.  3.  1.  7.  citCf 
Trin.  21  fl.  6.  54.  and  32  H.  6.  12. 

Br.  Refcejt,        I  o,  Pracipe  quod  reddat  againft  baron  and  f^ne^  who  make  de^ 

|1.  62.  cites  yj^/  at  the  nift  prius,  and  xhtfeme  prayed  to  be  receiind  at  the  day  ff 

Fitsh.  Ref.    the  petit  cape  returned,  and  faid  that  the  demandant  had  entered  into 

ccipt,pL6t»  the  land  in  demand  pending  the  writ,  and  did  not  fay  after  the  lai 

#i^  S.  C.     continuance  {and  well]  s  contrary  ifjheand  her  baron  had  pleaded  tks 

plea  without  refceipt ;  nor  no  other  who  remains  party  to  the  writ 

without  refceipt  (hall  plead  it,  but  (hall  (liy  after  the  laft  continue 

ance  ;  but  tenant  by  refceipt  may.     The  reafon  is,  for  that  he  is 

tenant  de  novo,  and  a  new  tenant,  and  the  demandant  frail  count  de 

novo,   and  all  ancient  pleas  and  matters  are  waived  except  the 

priginal,   and  therefore   he  (hall  plead  it  at  large,   and   is  not 

bound  by  any  continuances  before.    Br.  Continuance,  &c.  pL  29. 

cites  21  U.  o.  48. 

II.  A  man  (hall  not  fay  that  the  plaintiff  is  made  a  bijhcp  pending 
^hc  writ,  or  that  the  feme  took  baron  pending  the  writ  afier  a  continue 
etnce,  unlefs  he  pleads  it  after  the  lajl  continuance  per  opiniooem 
Curiaj,  quod  nota^  but  contra  of  death,  or  to  fay  that  the  fem$ 
nvas  covert  the  day  of  the  writ  purchafed^  npte  the  diverfity ;  for 
this  difproves  the  writ  in  faa,  whereas  the  other  does  not 
fUfprove  it  but  only  in  law,    ^n  Continuance,  &c.  pl«  ^7*  citet 
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12.  A  man  ought  to  plead  tiat  the  hifbop  is  trnnjlatedio  another 
tiflioprick  after  the  lafl  continuance^  if  it  be  not  pleaded  at  the  firft 
kppearance.  But  in  nvrit  by  afinte^  the  defendant  (hall  fay  thatjbi 
nuas  covert  of  baron  the  day  of  the  writ purchafed.  Thel.  Dig.  ^05. 
lib.  14.  cap.  3.  f.  8.  cites  32  H.  6. 12. 

^3.  In  do%ver  the  tenant  pleaded  that  he  himfelf  dijjeifed  A.  whq  OWh.Ki^^ 
^e^ntered  the  loth  day  tfOBober^  &c. '  Neale  faid  that  the  tenant  cites  S.  C^ 
fliould  fay  that  he  entered  after  the  lad  continuance ;  but  Little-  and  faya  that 
ton  faid  that  a  man  (hall  not  plead  after  the  lafl  continuance  unle/s  ffcl«afcM 
hvhere  a  plea  was  pleaded  before^  whereas  here  is  nothing  but  an  may* be  * 
imparlance ;  but  Brooke  fays,  tamen  quare  inde,  for  it  feems  the  pleaded, 
Imparlance  is  a  perfefl:  continuance ;  but  he  that  comes  at  the  [!j**"'^ 
firft  day  and  pleads  entry  pendiiig  *  the  writ,  this  cannot  be  plead-  \jctn  an  im- 
ed  after  the  laft  continu^lnce.     Br.  Continuance,  &c.  pi.  31.  cites  parlance  be- 

«  #•  17    M    it  tween  ;  be« 

*5^-4-4-  caafeth«» 

it  no  continuance  of  a  former  plea  pleaded,  and  by  the  Itbcrtas  loquendi  the  defendant  has  time  givea 
Iftim  to  plead  what  makes  moft  for  hisadrantage.— ^/?«/  //*rir«  writ  he  only  abateahle^  as  if  the  plain- 
tiff' be  m^dta  knight,  or  the  plaintift'  hangfrmefele,  fakes  a  hufbandf  it  muft  be  pleaded  after  the  lait 
continuance  ;  for  otherwife  he  depends  00  his  firft  plea,,  and  waives  the  benefit  of  his  new  matter  j  but 
it  cannot  be  pleaded  between  the  day  at  nili  prius  and  the  day  in  Bank,  becauie  there  has  been  trial  ia 

the  fame  caufe  befbre.     Gilb.  Hlft.  of  C.  B.  84. But  if  the  leflbr  i}f  the  plamtiff  diet,  thit 

Cannot  be  pois  darrein  continoattce^  becaufe  the  right  Ss  fuppofed  in' the  kflee.    Ibid. 

14.  In  trefpafs  the  defendant  pleaded  not  guilty ^  andfo  to  iffiuy  and  Tnverfc, 
day  given  till  another  term^  and  mefne  between  thefe^  the  plaintiff  ^\^j\ 
reiecfed  to  the  defendant y  &c.  and  at  the  day  other  continuance  was  S«  P. 
taken,  at  which  day  the  defendant  faid  that  the  plaintiff  by  the  deed 
tearing  date  before  the  ta/i  continuance^  and  prima  denberaf  tg  him 

dfter  the  lafl  continuance  releafed  to  him,  &c.  and  the  plaintiff  faid 
that  the  delivery  was  when  it  bdre  date^  abfqu6  hoc  that  it  was  de^ 
livered  after  the  la/l  continuance  i  and  per  tot.  Cur.  the  plaintiflF 
ihall  be  barred  by  confeilion  of  the  releafe  after  the  a&ion 
brought,  and  after  the  trefpafs  done;  but  per  Cur.,  the  plains 
tiff  might  have  faid  Hmt^he  did  not  deliver  the  died  afier  the  lafl 
continuance  without  faying  more*  Br.  Negatiya,  pi.  43.  cites  16 
E.  4.  5. 

15.  In  debt  the  defendant  cannot  fay  that  the  plaintiff  has  r/w 
reived  parcel  of  the  debt  pending  the  writ,  without  faying  after  the 
laft  continuance^  Thel.  Dig.  205.  lib.  14.  cap«  3.  f.  ii.  citea 
Trin.   5  ri.  7.  fol.  ultimo. 

16.  In  aAion  on  the  cafe  by  2  admini/lrators  for  money  lent,  the  ^-  <^*^ 
defendant  pleaded  the  releafe  of  one  getxefally  after  imparlance  by  a^lio  ^^xm. 
nonj   and  did  not  plead  it  after  the  laft  continuance  as  he  might,   1177.-^— 
it  being  made  fince  the  adion  brought,  and  therefore  the  plaintiff  ^  t*^) 
demurred ;  the  Court  held  that  the  plea  fliould  have  been  after  ^  *'* 
the  laft  continuance,  and  the  not  pleading  fo  lofes  all  the  benefit 

of  the  releafe^  and  judgment  for  the  plaintiff.     3  Keb.  397.  pi.  99. 
Mich.  26  Car.  2.  B.  R^     Alderfon  and  Dowly  v.  Miller. 

17.  In  replevin  againfl  4,  the  defendants  confefs  the  taiing^  but  Thereport- 
plead  in  bar  tliat  the  plaintiff  6  Feb.   1  fFill.  had  releafed  2  of  them,  ^'^J^'^J; 
wthout  faying  before  the  writ  brought  or  pending  the  writ,  or  after  the  that  it  feemi 
^Ji  fQntittuancii  the  plaiatiff  replied^  that  he  had  decland  againfl  ^^^^ 

O  o  4  tb^  c©ik«d  \9 
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the  better  /j^  in  Mich,  term^  I  WUL  tnodo  is^  forma  pntdiSf^  and  thai  ihef 
^^^f  iw//irW  m  mil  term  filUnmng^  and  fo  fet  forth  cmtinuMcei  tiU 
there  cited  Pafch.  and  Trin,  terms j  and  demanded  judgment  '^  the  iitfendantf 
rfrom  the  ^aU  he  admitted  to  plead  th'u  releafe  after  an  iniparlanoe  \  and  upoii 
k^Jkil  that  demurrer  it  was  infiiled  for  the  plaintiff,  that  by  the  imparlance 
i/anptbmi  the  defendants  had  affirmed  the  adlioh;  and  tnat  if  they  ^xrould 
l4f^<  have  any  benefit  of  the  releafe  they  ihould  have  pleaded^  that  it 
^Tit^frdU-  ^*^  made  after  the  lad  continuance,  which  they  could  not  do  be» 
jhre  Jut  caufe  it  was  made  before  \  all  which  was  admitted  to  be  true^  if 
^*- A  r*'^*  it  had  bc<'n  after  iffuc  joined,  for  there  is  no  occaGon  of  cotitinu«r 
Tdmdtj'h  ances  before.  The  Court,  viz.  PomtcH  and  Rook;by,  o;i  this  firft 
Sarof  the  argument  were  of  opinion  that  the  plea  was  good,  and  g^vc  judg-» 
^^^V  7  '"^"^  ^^^  ^^  plaintifF,  nifi,  &c.  But  the  cafe  was  argued  again 
^hlttbt^nt  ^^c  ^^"^^  term,  and  in  Mich,  term,  and  ordered  to  be  argue4 
\i  aUttd^  again,  but  no  judgment  is  on  the  roll.  2  («l^tw^  \  1 74^  f^rixu 
'"f  "1;    ;  2  W.  &  M.  in  B.  R.     Rainbow  v.  Worrall 

tbertiyf  it  wtaj  be  fUsSfd  nttvtithfiand'mi  s  continuance  after  tht  thing  happemd^  nmd  need.  nt§  he  phmdti  fi 

thM  it  torn  after  the  laft  ccntirrunnre.  Sec,     But  then  it  ieeoM  by  the  opinion  of  *  Jennor  protfaocoory 
•r  C  B.  that  in  fuch  caXei  the  pleading  ought  to  be,  thac  fach  a  thing  b«?peiied  pending  the  writ  $  iu 
in  the  26th  H.  S.  3.  he  fays  that  in  praecipe  quod  rctidat,  if  the  demandant  enters  betore  they  sue  at 
iiTue,  and  the  tenant  picads  thii  eitry  in  abatement,  he  ought  to  fay  that  the  demandant  entered  |«ndiflf 
the  writ  $  but  if  they  are  ac  iflue^  and  then  the  f  demandant  ent^tk,  tie  tenant  (haii  fay  that  he  enieted 
•fter  the  laft  continuance,  and  not  pending  die  writ  j  but  fays  that  the  reporter  makes  a  quaere  *»f  it, 
•nd  fays  that  the  ii  H.  6.  U  otherwife,  bu*  Serjeant  Lutwich  fays,  that  upon  fearch  througboat  the 
year  of  ai  H.  6.  no  fuch  thing  ts  to  be  found  thoe,  b«it  rather  the  contrary  ;  for  in  21  H.  6.  48*  49» 
Ms  50«  the  feme  tenant  by  refceipt  pleaded  the  entry  of  the  demandant  pending  the  writ,  and  Dorhii^ 
inore»  and  the  plea  upon  debate  was  aitowed  t    be  good ;  and  fays  that  Brouke,  in  his  abrdgroenr  of  the 
^mebook,  tit.  Brief,  pi.  i.  approve  the  diverficy  there  Uiken  by  Jennor,  with  a  n-jti  diverfitmem* 
But  (ays,  that  in  the  principal  caie  he^  of  Rainb(>w  v.  Worrall,  it  is  not  faid  that  the  releafe  was  niwkl 
•Ither  before  the  writ  purchaled,  or  pending  the  writ,  or  after  the  laft  continuance* 
•  See  (KL)  pi.  19. 

t  [  SO4  J 

5  Mod.  II.  18.  Deht  upon  a  Judgment  was  brought  in  Trinity  ferm^  the  de^. 
Wwl  S.C.  fi*^^^^  imparled  to  Michaelmas  term^  and  then  pleaded  in  bar,  that 
ordered  to  '  ^^'  plaintiff  die  Luna  prox*  Pifi  fofi^^  SanEH  Martini  was  otitla'wed  t 
fo  over  ID  and  upon  demurrer  to  this  plea  it  was  objefted,  that  all  mattery 
21^'*' be-  ^^^^  happen  after  the  a£lion  brought,  and  which  go  in  diicharge 
canfJ itbe.  tlicrcof,  ought  to  bc  pleaded  puis  darrein  continuance;  but  ad* 
ing  a  juft  judged,  this  is  like  a  judgment  confefled  by  an  executor  after  an 
puindffmay  ^^^^^  brought  which  is  never  pleaded,  puis  darrein  ccntinuancc, 
tn  the  mean  and  in  thcfc  cafes  the  time  of  the  outlawry  and  judgment  appear  irk 
^ereverfe  fhemfilves.  I  Salt  178.  pi.  3,  Mich.  6  W.  &  M«  in  B.  R% 
[?;r«ia    Moor  T.Green.  *^    ' 

4>cii  ia*j  flad  aftei  the  laft  comiiuiaacc* 

For  more  of  Continuance  tnd  Dlfcondnuancef   in  genera^ 

fee  aufocnmetit,  amendment,  appeal  (N),  9Dreanlt, 

Ctcar,  (Clloil),  t^rotettton,  and  otUr  f  roper  titles     * 


C  J^  1 


h 


Contract  $nD  ;agreementt 


(A)    What  is,  gnd  the  Effed  thereof; 

1^    A  ^"^^^  ^  ^^  agreement  entered  into  by  feveral  perfoni^ 

^   inducing  an  obligation  by  its  own  nature,  and  the  obliga^ 

^ons  arifing  from  contrads  are  dhideJ  and  (KJUngut/hed  according* 

OS  they  are  perfefted,  cither  by  the  fole  confent  of  the  contrafters, 

pr  by  the  intervention  or  tradition  of  things,  or  laftly  by  word  or 

writing,  and  are  either  ex  re^  from  a  thing  done ;  ex  verbis,  fron^ 

words  ;  ex  Uteris^  from  writing ;  ex  confenfuy  from  confent.     But 

OS  all  obligations  cannot  be  bound  up  under  general  and  regular 

names  of  contraAs,  the  law  allows  fome  obligations  to  pafs  under 

the  name  of  quaji  contraEfiis^  becaufe  they  have  fome  Tefemblance^ 

ond  ar^  of  the  nature  of  con^afls.  * 

2.  If  A.  fells  a  horfe  to  B.for  lo/.  and  has  no  borfe^  yet  A.  fhaU 

have  an  a£tion  of  debt  for  it;  but  if  A.  has  a  horfe,  fi.  may  take  it^ 

snd  fo  it  may  be  a  perfe£t  contraA,  and  yet  there  is  not  quidpr9 

auo.    Br.  Contrads,  pi.  17.  cites  37  H.  6.  8. 

3*  Leafe  for  years  raiding  renf  }s  s^  contra^*    Br.  Contra£t,  Br.  Jofn^e^i 
pi,  43,  *  fi.90.ciiw 

f  •  7^'  It  at  admits 

^    7  H.  7*  4^ 

4*  An  agreement  caneerning  perfonal  things  is  a  mutual  aflent  of  J*"^*  »»•*• 
<hc  parties,  and  ought  tobe  perfefiy  full  and  compleat  5  for  when  it  ^''*  *'^* 
concerns  perfonal  things  it  is  the  mutual  confent  of  the  parties,  and 
ought  to  be  ^eeuted  with  a  recompencey  or  elfe  to  be  fo  certain  as  to    [  505  ] 
^ive  an  action  or  other  remedy  for  a  recompence,  otherwife  it  is  a 
iiaked  communication  without  effed.    PU  C.  5,  a.   HilL  4  £•  tf« 
)n  cafe  of  Reniger  v.  FogaHa. 

5.  Recital  of  *  whereas  he  was  poffejfed  of  certain  land,  he  afligned  •  S.  P.  ^a* 
Ijie  fame,  &c.  amounts  to  an  agreement.    Le.  122^  pi.  164,  Trin.  ^^^  ^^ 
30  Eliz.  B.  R.  Severn  v.  CJark.  jkc.  pifcb! 

ftSCar.i. 
Cane.    Hollis  v.  Carr.  So  exaction  In  a  Uafe  amounti  to  aa  agrMmc^t*     !«••  I17«  pL  i<S« 

f*ria«  30  Elix.  B.  K.  Aig .  in  cafe  of  C^ge  v.  Paxlio. 

V 

6.  If  one  have  wares  purpofing  to  fell  them^  and  another  defir* 
ing  to  buy  them  faith  unto  him,  do  not  fell  them  away,  but  tarry  till 
fuch  a  day  and  I  will  pay  you  then  for  them  ;  this  is  a  good  promifc 
and  confideration,  for  by  this  he  is  hindered  in  the  interim  60QI 
the  fale  of  them.    Per  Doderidge  J.   3  Bulft*  7Q»  Trills  13  Jac» 

i^i  K-  io  cafe  Qf  Copper  v.  Dickwtoiu 

^3  7*  If 
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7.  If  I/ay  the  price  of  a  cow  is  4  /.  and  joufay  you  nvtll  ^ve  me  ^L 
and  do  not  pay  mc  prefentljr,  you  may  not  have  her  after\pardi 
except  I  will,  for  it  is  no  contrad^ ;  but  if  you  go  prefently  to 
telling  your  money,  if  I  fell  her  to  another  you  mall  have  yoor 
a^lion  of  the  cafe  againft  me.     Noy's  Max.  87. 

8*  A  forced  agreement  of  the  party  is  accounted  to  be  tio  agree- 
mentj  and  therefore  the  Court  will  not  compel  him  that  did  thus 
agree  to  perform  his  agreement  (22  Car.  i.  B.  R.)  ;  for  the  law 
abhors  all  force  and  violence.     L.  P.  R.  48. 

9.  Agreement  of  parties  cannot  prevent  a  cottrt  of  equity  of  its 
juriJdiBion ;  as  in  cafe  of  a  mortgage,  it  cannot  be  agreed  tliat  this 

Court  ihall  not  give  relief.     Arg.  Chan.  Cafes,    141.    Mich. 
ni  Car.  5.  in  the  cafe  of  Fry  v.  Porter. 

10.  Delivery  in  con/ideraUon  of  being  paid  the  vdJue^  is  a  falc 
1  Salk.  25.  pi.  II.  Trin.  2  Annas,  B.  R.  in  the  cafe  of  Herbert 
y.  Borftow.    , 

1 1.  If  two  men  futmit  to  the  award  of  a  third  pcrfon,  they  two 
do  alfo  thereby  promife  exprcfly  to  abide  by  their  determination, 
for  agreeing  to  refer  is  a  promife  in  itfelf.  6  Mod.  35.  per  Holt 
Ch.  J.  Mich.  2  Annae,  B.  R.  in  cafe  of  Squire  v.  Grevell 

Jlee  tf  t. 

i)ttf,Diiinb,     (B)    Good  or  not  in  refped:  of  the  Contraabr. 

•na  Blind.  ^    '  ^ 

See  tit.  En.  |»  np  H  E  contra£l  of  an  infant  is  void.*   Brl  Contra£i:,  pi-  34* 
*»*•  *    cites  39  E.  3. 

Bat  in  what       i.  &  the  contra^of  a /^ffi^  ^t^f^  Is  vold.  Br.  ContraA>*pl»  34' 
fl^      cites  19  H.  6.  9. 

Iiall  be  Uable.    See  tit.  Baron  and  Feme  (£•  a)  (E.  a.  4}— ^And  fte  tit.  Feme  fole  Merchant. 

3.  Agreement  made  with  an  infant  is  not  binding,  becaufe  ci 
parte,  and  remedies  not  mutuaL  MS.  Tab.  Jan.  X9.  I7^®« 
Conway  v.  Shrimpton. 


T  5^*  ]  (^)     ^^^^  ^^  "^^  ^^  refped  of  the  Contrad,  ^^ 

the  Manner  of  it. 

T.  p  ARO^i^  or  promife  to  pay  10  /.  without  quidpto  jud^  does  »<« 
'^  make  a  contraS  •,  for  it  is  only  nudum  pa£lum  tindc  noii 
oritur  a&io.     Br.  Contraj^,  pi.  34.  cites  9  H.  5.  14. 

2.  Note,  that  a  contraO:  may  commence  by  amditisfi.    Br.  Cotv 
tra£l,  pi.  7.  cites  33  H.  6.  43. 

3.  Jf/if  ^here  is  a  bargain  between  two,  that  ifonejballde^^ 
twenty  cloths  to  another,  that  then  hefhall  pay  to  him  20/.   ^^^*^ 

Winch.  85.       4.  In  trefpafs,  the  defendant  faid,  that  a  bargain  was  had  W* 
Trin.  tween  them  at  D.  that  the  defendant  fboutd  go  to  S.  and  fee  the  CGftt 

Afirdtef'  ^f  ^*^  plaintiff,  and  if  he  liked  it  upon  the  view,  and  would  ^/vf^ 
S.  C.  the  plaintiff  ^o  pence  for  every  acre,  thai  hefhould  have  it,  by  ^»|C^ 

he  went  and  viewed  the  landj  aud  was  pleaied  wiUi  it^  ^  ^^ 


Xti  which  IS  the  Xaoie  trefpafs  ^  and  per  Littleton,  Choice^  and 
Brian,  juftices,  it  is  no  plea,  becaufe  he  did  not  Jhew  that  he  had  - 
paid;  but  amtra  if  a  day  of  payment  had  been  agreed;  for  if  a  man 
cheapens  wares  at  a  price  certain,  and  the  vendor  agrees  to  the 
price,  this  is  no  bargain,  nor  ihall  he  take  the  wares  if  he  does 
not  firft  pay,  or  has  a  day  of  payment  given  \  and  as  to  the  notice 
to  be  given  to  the  vendor  here,  Brooke  fays  it  feems  to  him,  that 
when  he  took  the  com  it  is  notice  in  itfelf  that  he  was  pleafed 
with  the  com*    Br.  Contra£i,  pi.  25.  cites  17  £.  4.  i. 

5.  If  a  va^iXi  fells  ftuff  for  40  L  and  delivers  ^Lt^  ftuiF,  and  no 
money  is  paid^  nor  day  appointed^  yet  it  is  a  good  contra£t:,  and  the 
.other  {hall  have  a£lion  of  debt,  and  warranty  of  the  ftuiF  is  good. 
Br.  Contra£^,  pi.  36.  cites  9  H.  7.  21. 

6.  If  a  man  buys  a  horfe  of  J,  N.  for  bis  C9tj  there  each  may  taki 
the  thing,  viz.  the  one  the  ox,  and  the  other  the  horfe ;  per  xaze^ 
icy.     Br.  Contradi,  pi.  18-  cites  21  H,  7.  6. ' 

7*  It  was  agreed,  that  a  bargain^  10  L  to  be  paid  fuch  a  daj^ 
is  good.     Br.  Contradi,  pi.  15.  cites*  14  H.  8.  19. 

8.  And  that  a  man  may  fell  his  ftufi;  for  10  L  upon  condition  ibA 
te  fhall  re^have  it  when  becomes  to  Paul* Sg  and  by  the  performance^ 
&c.  the  bargain  fhall  be  void.     Ibid. 

9.  And^  per  Brudenel  Ch.  J.  if  a  man  fells  his  horfe  for  10  A 
ond  accepts  i  d,  in  earnefl^  it  is  a  good  contra^,  and  the  vendee 
{hall  have  the  horfe,  and  the  other  fhall  have  an  a£l:ion  for  his 
money.     Ibid. 

I  o.  A.  fells  a  horfe  to  B.  w  condition  to  pay  40  /•  for  him  at 
Chrifiwaf^  and  delivers  him  to  B.  Afterwards,  before  ChriftmaSj 
A*  refells  to  C.  At  Chiiftmas  B.  pays  not  the  40  s.  fo  that  A* 
re-feifes  the  horfe.  C.  never  fhaU  have  him  ;  for  at  the  time  of  the 
fecond  contrast^  A.  had  no  intereft,  nor  property,  nor  pofleflion  of 
him,  nor  any  thing  but  condition,  which  cannot  enable  A.  to 
contrail  for  the  property  and  the  pofleffion,  and  fo  the  fecond 
contrad  is  merely  void;  Arg.  Fl.  C.  432.  b.  Pafch.  15  Eliz.  in 
cafe  of  Smith  v.  Stapleton. 

1 1.  In  contracts  every  thing  requifite  ought  to  concur ^  as  the  con* 
fideration  of  the  one  fide,  and  the  promife  or  fale  of  the  other 
fide;  per  Feriam  J.  Godb.  31.  in  pi.  40.  27  Eliz.  C.  B. 
.  .12.  The  defendant  fold  a  commiJUonet's  phce  in  the  kin^s  troops 
for  400  A  to  the  plaintiffs  who  apier  he  had  enjoyed  the  place  3 
years  was  turned  outj  and  another  put  in  his  room,  and,  as  the 
bill  fuppofed,  by  the  defendant's  means  or  procurement,  without 
any  faidt  of  the  plaintiff,  which  was  not  proved ;  //  was  in/ifted 
%n  by  the  defendant's  counfel,  that  this  is  not  a  caufe  proper  for  the  (^  C07  ^' 
Court  to  relieve ;  a  contrad:  of  this  nature  being  a  bargain  for  a 
place  or  office  of  public  truft  and  concern,  viz.  to  take  mufters, 
and  though  being  concerned  in  military  affairs  is  out  of  the  fta- 
tute,  yet  the  king  piay  be  abufed,  and  falfe  muflers  allowed. 
Lord  Chancellor  (aid,  ne  wiihed  a  law  were  that  fuch  bargains 
might  not  be,  they  occafioning  deceit  to  the  king,  &c.  but  feeing 
the  king  hath  not  difallowed  them,  the  nlaintiff  fliall  not  lofe  his 
paoney^  and  therefore  what  the  defendant  path  received  he  fhall  repay. 

2Ch»0» 
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t  Chan.  Cafes,  82,  83.    Hill.  33  &  34  Car.  2.     Cooyers  v.  Ih* 
snond. 

13.  A  fum  vaftly  exceeding  the  allowance  ^xjiat.  21  Jac.  2» 
cap.  17.  12  Car.  2*  cap,  13.  of  5  s.  percent,  brokage  was  pro* 
jBifed  Ify  a  third  per/on,  who  was  really  to  pay  it,  and  neither  the 
borrower  was  to  pay  or  the  lender  to  receiv  e  the  money,  and  this 
was  held  not  within  the  ilatutes  aforcfaid.  Garth.  251*  Midu 
4  W.  &  M.  in  B.  R.     BartJett  v.  Vinor. 

14.  If  ii  fcrlvener  contracts  for  more  than  5  s.  for  procuring  the 
ban  rfiooL  fach  controBu  void ;  per  Holt  Ch.  J.  Carth.  252. 
Mich.  4  W.  &  M.  in  B.  R.   in  cafe  of  Bartlett  v,  Vinor, 

15.  Every  contract  made  for  or  concerning  any  thing  prohibited^ 
and  made  unlawful  by  anyjlatutey  is  void^  though  the  ftatute  itlelf 
does  Qot  mention  that  it  fhall  be  void,  but  only  infli<3:s  a  pemdt^ 
tn  the  offender :  becaufe  a  penalty  implies  a  prohibition,  thon^ 
there  are  no  prohibitory  words  in  tlie  ftatute  ^  as  in  the  cafe  of 
Jimonyy  and  of  contraft  for  more  than  5  /.  for  loan  of  tooL  per 

Holt  Ch.  J.     Carth,  252.    Mich,  4  W.  &  M,   in  B.  R.    in  cafe 
of  Bartlctt  V,  Vinor. 

16.  It  was  moved  in  arreft  of  judgment  in  an  aSion  brougb 
upon  this  promife,  viz.  if  you  tvill procure  15000/.  to  bepaidiat^ 
the  E^ihequer  upon  the  aid  of  \  2  i.  in  the  pounds  in  any  nanUy  or  in 
the  name  of  fuch  per  Jon  at  I  foall  direB^  J  wiii  give  you  600 1.  and 
infifted  tna^  this  was  brokage,  and  a  promife  againil  law;  but 
the  Court  declared,  that  nothing  appears  in  the  declaratioi 
^gainft  law  \  for  the  borrower  does  not  pay  brokage,  nor  the 
lender  receive  it,  but  the  confideration  is  wholly  between  perfons 
not  intereftod  in  the  money,  Skin.  322.  Mich«  2  W.  &  M«  in 
B.  R.    Bartlctt  V.  Vinor. 

.  17.  The  law  knows  of  no  contraft  but  what  are  good  or  bad  it 
the  tifne  of  the  contra^  made^  and  not  to  be  one  or  other  according 
Xo  2l  fuhfequent  contingency  \  per  Cur,   10  Mod*  67.  Mich,   loAnc* 
p.  R.    in  cafe  of  Earlc  v.  Peale, 
Vpdft  t  rt-         18.  D.  ordered  C.  a  broker^  to  fell  50QO  1.  S.  S.fock  upon  the  l8/i 
^U.  cI    ^  -M^^^^i  1 7 1 9^^o*     Upon  the  1 9M  (being  Saturday)  in  the  morn- 
King,  the'    ingf  C.  told  Z>,  that  he  had  fold  the  faid  5000 1.  ftocfc  to  T.  at  200 f. 
Court  was  of  per  cent,     D.  went  to  ST,  and  alked  him  if  he  had  bought  the  faid 
k  wi?a'^*^  5000 1.  ftock  of  C.  who  toUhim  he  had  not  bought  thefock,  and 
fraudulent     thereupon  D.  went  to  C.  and  informed  him  what  T.  faid,  and 
frtnfaaion,    then  C.  faid  it  was  a  miftake,  and  he  had  fold  1000 1.  part  thereof 
SeWc^iT    ^oA-  and  the  4000 1.  rcGdue  to  B.  to  be  transferred  the  Wd* 
<uch  there     nefday  following,  and  fliewcd  D.  his  book,  wherein  he  had  made 
3r'*M  k*       ^^  ^"*^y  thereof.     The  ftock  rifing  very  much  every  day  froi» 
ukcn  th«  fai^l  1 8th  March,  and  C.  having  prevaricated  with  D.  and  pven 

•arncft  5  for  him  a  turong  name  of  the  purchafor  oi  the  ftock;  began  tafufpe^  ^^ 
det^emi^  C.  bad  not  fold  thejloch  upon  the  faid  1 8/i  of  March,  but  meant  i^ 
hoeTtha t  ^^^  ^^^  advantage  rf  the  rife  to  his  own  benefit ,  Qnd  rrfufed  to  transfij^ 
rvch  a  bar-  the  ftock  uppn  the  Wedncfday  as  required  by  C,  and  thereupon  C. 
fatbiftltute  P^^^^^  ^^^  extremely  to  transfer  the  ftock,  affirming,  if  it  were 
of  frau/$i**  i^ot  done  his  credit  would  be  blovm  up  in  Exchange-alleyi  ^fld 
^ud  heinif     ^e  fiiould  be  ri^ined^  aqd  begged  tQ  have  the  matter  referred,  and 

to 


tbliave  a  meeting  together,  and  bring  each  of  them  a  friend  in  without  ear« 
order  to  fettle  the  matters  between  them ;  and  at  that  meeting  it  ^*J^*  **"^ 
mras  agreed  that  D^^Jhpuld  transfer  the  ^000  L  Jlock  to  fucb  perfons  as  tam:  that* 
Cnjhould  appoint^  upon  payment  of  loooo/.  being  at  the  rate  of  ti^««crec 
2too  L   per  cent,  hut  then  C.  fhould  depofit  4000  /.  in  Exchequer  ^^^^^^^aH 
€)rdetS9  in  the  hands  of  J*,  S«  and  W,^R*  as  a  pledge  and  fecurity  f&r  count  for 
J),  in  cafe  the  arbitrators  then  chofen  fhould  make  an  award  for  D»  **^«t5o<'o** 
that  C.  did  not  fell  the  flock  upon  the  f aid  I  Zth  of  March^  to  anfwer  the  ^"^'^J  \^ 
rife  of  flock  to  D.  between  that  day  and  the  day  on  which  the  flock  was  but  a*  the 
delivered^  being  the  Friday  following  i  and  upon  this  agreement  !)•  P^^nffac- 
did  transfer  the  Jdck  for  loooo/.  and  C.  made  the  depoftt.     After  "^^^^^^f 
this  one  of  the  arbitrators  died  before  any  award  made,  and  then  C«  cree,  and  \% 
brought  a  bill  to  have  back  his  depoftt ^  and  D*  brought  a  crofs^bilL  ^^^^^^'^^t 
have  the  depofit  delivered  over  to  him,  upon  a  fuggeftien  that  C  had  ^"^  o/thj 
kept  the  flock  for  himfelf  and  not  fold  it  at  200/.  per  cent*  as  pre^*  defendant* 
tended.  J^  ^^^^ 

It  appeared  upon  the  pleading  and  proofs  in  the  caufe,  that  C.  n^re  tham ' 
did  not  fell  the  1000  U flock  to  A«  nor  the  4000  L  ftock  to  B.  though  affirm  the 
entered  in  his  books,  but  the  whole  cooo  L  ftock,  or  the  greateft  ?  a'^'It  ^?* 

i_  r    t.      j-j  •      ^     !_•     r  ir  .  °  .      left  Cafes  m 

{>art  thereof,  he  did  retam  to  bimielf.  Chancery  ia 

Per  Macclesfield  C.  a  broker^  or  a  perfon  a£ling  as  a  broker,  ^-  King'a 
(as  C.  was,  and  not  fo  within  the  ftatute  which  prohibits  brokers  J^*^'  **• 
from  buying  ftock  for  themfelves,)  ctinnot  retain  the  flock  to  himfelf^ 
nvhich  his  principal  has  ordered  him  to  felly  for  tliat  is  to  make  the 
fame  perfon  both  buyer  and  feller.    The  broker  is  intitled  by  his 
|)rincipal  to  fell  the  ftock  to  the  beft  advantage,  and  if  the  broker 
Ihould  be  allowed  to  be  buyer,  in  fuch  a  cafe  can  it  be  fuppofed 
~  that  he  will  have  as  great  a  regard  to  the  intereft  of  his  prinoipal, 
as  to  his  own  particular  intereft  and  gain?  This  would  be  a  great  * 
inlet  to  fraud,  and  a  ftrong  temptation  to  a  breach  of  truft,  and 
ought  not  to  be  allowed }  and  although  in  the  prefent  cafe  D. 
did  agree  to  the  pretended  fale  of  the  5000 1.  ftock,  at  %po  1.  per 
cent,  upon  the  information  of  C.  that  the  ftock  was  fold  at  that 
price,  yet  that  fubfequent  confent,  founded  upon  t7  mifreprefentation^ 
Jhall  not  bind  in  favour  of  the  broker  who  had  deceived  him^  and  when 
in  reality  there  was  no  fale  at  all,  but  the  broker  kept  the  ftock 
for  himfelf,  upon  a  profped  of  the  rife  of  ftock  ;  and  though  the 
broker  might  be  bound  to  take  the  ftock  at  the  price  he  informed 
the  principal  the  ftock  was  fold  at,  yet  it  does  not  follow  that  the 
principal  ihall  be  bound  by  his  confent,  which  was  founded  upon 
n  fraud  and  deceit  in  the  broker,     A  broker,  cannot  retain  the  ftock 
Vrhich  his  principal  orders  him  to  fell,  unlefsihe  exprefsly  ac« 
quaints  his  principal  therewith,  and  he  gives  his  confent  thereto^ 
for  then  it  is  not  a  fale  from  the  broker  to  himfelf,  but  he  buys  it 
o£  his  principal  hinifelf,  which  he  may  aa  well  do  as  of  any  other 
jman*   Decreed  the  depofit  to  be  delivered  to  D.  with  cofts.    MS« 
Rep.  Mich.  1 1  Geo.  Crull  v.  Dodfon,  h  e  contra. 

N,  B.  This  decree  was  re*heard,  July  8,  1725,  before  King  Ct 
^oft  term*  Trin«  li  Qc9«  and  the  decree  affirmed^ 


SoBt  Contract:  ann  ^reement 

(D)     Agreement  neceflar^  to  the  yefting  of  Things 

In  what  Cafes. 

I.  XTTTHERE  an  e/late  is  given  to  one  by  a  lawful aBy  it  (hall  be 
^^    adjudged  in  the  party  before  agreement  \intU  it  be  diC* 
agreed  to.    Arg.  2  Leon.  pi.  97.  Trin.  28  Eliz.  B.  R. 
f  ^09  ]        2.  Affutn^U  ^ncl  declares  that  the  defendant  die  Maii^  anno 
Litt.  Rq>.    Dora.  1625,  in  conftderation  that  the  plaintiff  nuould  permit  the  de* 
6^.^S.  c.  in  j^^^f^^  f^  re*enter  into  a  mejfuage  and  crtrft  in  which  the  defendant 
III.  '  had  dwelt  before,  promifed  to  pay  to  him  30/.  yearly  during  tbe^imt 

that  he  enjoyed  it y  and  that  he  permifit  ipfum  reintrare,  and  he  enjoyed 
it  a  year  and  half,  which  ended  at  Mich,  1626,  and  becaufe  he 
would  not  pay  45  s.  he,  &c«    Upon  non  ailumpfit  it  vras  found 
for  the  plaintifF.     It  was  moved  in  arreft  of  judgment,  that  ttie' 
a^umpfit  being  to  pay  30  s.  annuatim,  before  the  year  be  deter* 
mined,  nothing  is  due,  and  the  plaintifF  cannot  divide  the  rent, 
and  cited   5  R.  2.    Annuity,  21.    Debitum  judex  non  feperat^ 
*rhen  when  it  does  not  appear  that  the  a6tion  lies  for  the  15  s. 
for  the  half  year,  and  the  jury  affeffed  damages  intirely,  it  it 
void,  as  10  Rep.  130.  Osbokne's  c.i«e;  and  it  appears,  that  b^* 
his  computation  of  time,  it  fs  not  a  year  and  a  half  from  the 
time  of  the  aiTumpfit  made.     Richardfon  faid,  that  it  is  not  fi> 
cundum  ratam,  for  theft  he  might  divide  the  rent,  ,and  no  day  i$ 
limited  for  the  payment  of  it ;   for  if  a  leafe  be  made  for  twtr 
years,  or  at  will,  paying  annually  at  Michaelmas  30  s.  and  the 
leafe  is  determined  after  half  of  the  year,  although  it  be  by  the 
leflee  himfelf,  he  cannot  pay  any  rent ;   but  Yelverton  faid,  that 
that  is  not  a  rent,  but  a  collateral  fum,   and  debt  does  aoc 
lie  for  it.;   and  in  the  declaration  it  is  faid,  quod  permifit  ipfum  * 
r^intrare,  and  does  not  fay  at  what  time,  which  was  naught  by 
aU,  but  Button ;  and  it  ought  to  be  alfo,  that  he  did  de  faAo 
te-enter.     And  per  Button,  if  it  had  been  faid,  fo  long  as  you 
ihall  occupy  the  land,  you  fliall  pay  annually,  Scc4  tliat  he  may 
demand  half  of  the  year,  but  the  whole  Court  againft  him,  and 
judgment  was  ftayed.    Betl.  53.  Mich.   3  Car*  C#  B.   Went* 
worth  v.  Abraham. 

3.  Upon  an  ajjignment  of  a  judgment ^  the  judgment  immedl* ' 
ately  veils  in  the  aflignee  before  his  acceptance  of  it  \    Arg« 
cites  Butler  v<  Baker.     And.   348.    Poph.  87.     3  •  Rep.   25* 
loMod.  189,  190.  Mich.  12  Ann.  B.R.  in  cafe  of  Tamer  T# 
Qoodwin. 

4.  A.  fcnt  goodt  out  of  the  country  to  B.  and  B*  apprehen/he  thai 
he  fiould  Jbon  be  a  bankrupt^  delivers  a  quantity  of  gpodt^  nto/lly  the 
famey  to  C,  for  the  ufe  of  A.  but  before  A.'s  acceptance  B.  be* " 
came  bankrupt.  Refolved  by  the  judges  of  B.  R.  on  a  reference  ' 
to  them  by  Parker  Ch.  J«  before  whom  the  cafe  was  tried,  that 
the  property  of  the  goods  were  fo  veiled  in  A.  by  the  delivery  of 
the  goods  to  C.  for  the  ufe  of  A.  that  they  were  not  fubjod  to 
the  difpofal  of  the  commilBoners  of  bankruptcy.  10  Mod«  43^ 
Idicb.  5  Geo*  !•  B,  R*    Atkins  v.  Berwiclu 


{E)    Conftruaion  and  Extent  therjeoC 

J.  TnnrHERM  tiete  h  a  bargain  between  E.  and  A.  for  xol.  Solftlie 
^    that  E.  Jball  infiruH  A.  injuch  a  fcutice,  and  the  money  U  ^^^ 
*  mt  pa!4^  and  A,  iSes  wtbin  three  ^veeks,  £.  iball  not  have  an  tualiy  paid, 

>  a^ion  for  the  lo  K  foi  the  cauij^  13  ccafed.    Br.  Contrary. pL.i 2.  *^'^  wouia 

-.•*-^  A.  1?    «      •*  not  lie  tola- 

Cites  21  E.  3.    II.  force  E.  to 

Rpfty  tbemonqr.    IbM,^  ■  ■     Bn  I>eite»  pU  S^.  citis  $•  Ct 


I 


>  2.  He  viho  fells  trtis  is  jiot.  bound  to  Aifier  the  other  to  take 

^  them  if  he  doe$  not  p;ay.the  monej.    Br.  Contra£t|  pL  26.  cites 

»  18E.4. 5^ 

I  3.  If  I  fell  my  horfe  to  "jOMfor  20  A  you  (hall  not  have  the  horfa 

^  sTj^  ^  "^  /^J^  ^  fn^»i;j'  prejently  ;   for»  though  I  am  content  that 

c  you  (hall  have  him  for  20 1.  yet  if  it  is  not  paid  prefently^  hut 

c  another  comes  and  gives  me  20  L  for  hiwy  and  I  accept  itj  there  the 

fecond  fliall  hav£  it;i  and  not  the  firft  who  did  not  pay  me^  per    [  ^20 
(  Carell  Serjeant^  which  Fitzh.  J.  and  Brudnel  Ch«  J.  agreed.    Br« 

Contra6>,  pL  15,  cites  14  H.  8.    19. 

4.  ]^ut  if  a  future  day  of  payment  he  agreed^  then  it  is  a  good 
bargain,  and  the  vendee  has  poflefHoa  immediately)  and  the  vei^ 
dor  (hall  have  a£tion  at  the  day ;  per  Fitzh.    Ibid* 
t  5.  But  if  you  are  in  the  marxet  and  offer  me  a  piece  of  clotK 

for  20  s.  and  I  agree,  and  as  I  am  telling  the  money  another  comss 
and  nves  you  20  j.  for  it,  and  you  agree,  yet  I  fhall  have  the  cloth^ 
ifor  there  is  no  default  in  .mei  per  Brooke  J.  which  Pollard  J, 
agreed.    Ibid.  « 

6.  But  if  I  depart^  and  before  my  return  you  fell  the  cloth 
to  another,  there  I  (hall  not  have  the  cloth,  becaufe  I  did  not 
pay  prefently,  nor  no  day  of  payment  was  given  between  us ;  per 
Brooke  J.  which  Pollard  J.  agreed ;  but  ctherwife  it  feems,  if 
vendor  had  agreed  to  flay  till  the  vendee  had  fetched  thf  money  fron^ 
his  houfe*     Ibid. 

7.  But  if  the  vendor  and  vetidee  are  agreed  for  20  8.  atui  .th0 
vendor  delivers  the  cloth  to  the  vendee,  and  he  accepts  it,  there  thia 
U  a  perfej};'  bargain,  and  fo  fee  a  diverfity  between  a  perfeSl  bar^^ 
gain  and  a  communication',  per  Brooke  J.  Br.  Contrail,  pL  15* 
cites  14  H.  8.  JO. 

8.  But  fale  ol  ^mS  for  fo  much  as  J*  N.  fhall  arbitrate  is  a 
good  contract  if  he  arbitrates  what,  &c.  and  if  he  will  no(  ar- 
bitrate any  Cum,  then  the  bargain  is  void  \  per  Pollard,  to  which 
Brudnel  Ch.  J.  agreed,  and  by  him  j^  J.  N.  tvas  prefent  and 
tbduld  not  fay  t^e  bargain  is  void>  but  if  he  be  abfent  the  bar* 
gain  is  good  till  J.  N.  refufes  to  fay  nvhat  fhall  be  paid,  and  the 
party  (hall  have  reafonable  time  to  move  J.  N.  what  he  (hall  fay,  &c* 
having  regard  to  the  diftance  of  the  place  where  he  dwells.  Ibid* 

9.  And  a  man  may  fell  his  ftuff  for  10  h  upon  condition  that  he 
Jball  have  it  again  when  he  comes  to  Paulas,  and  by  the  perform- 

a9ce^  &(•  the  bargain  ihaU  be  void  \  per  FoUard»    Ibid* 

10.  And 


j;id  ^onftatt  anti  Agreement 

io*  And  if  a  man  fells  his  horfe  for  lo/.  and  aeeepts  t  dm  u^ 
iomeft^  it  is  a  good  pontrad,  and  th^  vendee  (hall  have  the  lK>rie^ 
and  the  Other  ihall  have  at!  a^ion  for  his  monejr ;  per  Brudnd 
Ch.J*    Ibid. 

I  !•  In  every  agreement  made  betweeil  paities  £he  intent  is  Aa 
chief  thing  to  be  confidcred,  and  if^  by  the  zQt  of  God»  or  hf 
My  other  means  not  arifingfrom  tie  party  himfelff  the  agreement  eat^ 
not  be  performed  according  to  the  ivordt^  )ret  the  party  ihall  per- 
form it  as  near  the  intent  as  may  be.  PI.  C.  290.  b.  Aig^ 
Trin.  7  Eliz.  in  cafe  of  Chapman  V.  Daltoti. 

12.  A  contra£t  may  be  void  in  part  and  good  In  ps^rt.  Aigi 
PL  C.  433.  a.  Pafch.  15  Eliz.  in  cafe  of  Smith  v.  Supleton. 

13.  If  a  man  retains  a  fer^kmt  generally^  without  ezprefling  znf 
time»  the  laivjhall  conjhnu  it  to  he  for  a  year^  becaidie  fiifeh  re^ 
tainer  is  according  to  law.     Co.  Lilt.  42.  b. 

14.  In  ail  contra£ls  he  that  fpeaketh  ohfcureh  or  ambiguoufly  im  • 
faid  to  fpeak  at  his  own  peitl,  and  fuch  fpeeches.are  to  be  taiem 

firongly  againjt  himfelf  Noy's  Maxims,  91. 
Aa^leeSia.  15.  J5.  agreed  to  give  A*  2/4  per  feame  for  all  the  iari  of  tie 
•7^*  *******  wood  which  A.fhould  cut^  and  5.  pfomifed  to  havt  articles  ready  fucB 
%\c.thtt  if' a  day  containing  the  agreement^  andabondforperformaticei  but  ne 
it  bad  been  fum  was  mentioned^  nor  to  whom ;  and  therefore  it  was  argued^ 
€t  ^wkS?*'  that  the  agreement  was  void  j  but,  per  Cur.  B.  the  defendant 
UTue  it  hid  ought  to  have  given  a  bond,  and  the  fum  may  be  reduced  to 
^oailU        certainty  according  to  the  value  of  the  bark,  and  fhould  not  have 

pleaded  non  aiTumpfit.     See  Keb.  776.  pL  15.  Mich.  16  Car.  2* 

B.  R.     Paltry  v.  Plees. 

16.  All  agreements  muft  be  conitmedJecundamft^JeBam  ma^ 
ieriam^  if  the  matter  will  bear  it,  and  in  moft  cafes  are  governed 
by  the  intention  of  the  parties  and  not  to  wort  a  wrong ;  and  thjere* 
fore  if  tenant  in  tail  makes  a  leafe  for  life,  it  (hall  be  taken  fof 
his  own  life ;  and  yet  if  before  the  ftatute  of  entails  he  made 

C  5'^  3  ^^^^  ^  leafe,  he  being  then  tenant  in  fee  fimple,  it  had  been  an 
eftate  during  the  life  of  the  leflee ;  but  when  the  ftatute  had 
made  it  unlawful  for  him  to  bind  his  heir,  then  the  law  conftruea 
it  to  be  for  his  own  life,  becaufe  otherwife  it  would  work  a 
wrong.  Arg.  2  Mod.  80,  81.  Pafch.  22  Car.  2.  C.  B.  in  cafe 
cf  Richards  v.  Sly,  cites  Co.  Litt.  42.  [a.  b.] 

17.  Every  agrcfement  muft  have  fome  reafonable  con&ruSkionf^ 
which  may  be  conftftent  with  the  intent  of  the  parties.  2  Vent. 
278.  Hill.  2  &  3  W.  &  M.  in  C.  B.    Target  v.  Floyd. 

18.  If  a  man  fells  2  hoffes  for  20  /.  one  u  his  own  and  the  ether 
arranger's  horfe,  if  the  one  be  defeated  he  fliall  have  an  a£^ion 
for  all  the  20 1,  becaufe  it  is  an  entire  contra£):.  Per  Doderidgc  J» 
3  Bulft.  232.  cites  Br.  Cafes,  9.  pi.  52. — Where  a  man*s  contract 
has  fubje£led  him  only  to  one  a£tion,  it  cannot  be  divided  fo  at 
to  fubjeft  him  to  two.  i  Salk.  65.  pi.  2.  Mich,  xo  W.  3. 
B.  R«     Hawkins  v.  Cardee. 

19.  The  conftruQion  of  marriage  articles,  where  there  appears 
to  be  an  intent  that  lands  Jhall  be  fettled  upon  the  ijfue  of  that  mar- 

liagej  is  to  make  the  father  tccuuit  for  life,  rci^ainder  to  the  firft ' 

ani 


Contraft  anD  agreemetit  cii 

iind  every  other  fon  of  A.  in  tail  male.  MS.  Tab.  Match  6, 1726. 
liCartin  v.  Martin. 

20.  A.  before  marriage  fettled  300  /.  a  yeaY  on  M.  his  wifey  in 
iar  of  dower  and  thirds ^  and  ivhatfhe  might  claim  by  the  cufiomy  hut 
'mot  to  extend  to  houfehold  goods.  At  tne  time  of  the  fettlement  the 
itt/band  was  under  a  contract  with  the  commiffioners  of  the  navy 
to  take  care  of  wounded  failorSy  where  he  had  great  quantities  of  goods 

Jor  thatpurpofe.  Ld.  C.  King  decreed  for  a  (hare  of  thofe  goods ; 
but  on  appeal  to  the  Lords  thi«  deqree  was  reverfed.  Sel.  Cafes 
in  Chan,  in  Ld.  King's  Time,  52.  Mich.  11  Geo.  Clcrke  v. 
Jackfon. 

2 1 .  Marriage  articles  recite,  that  lands  covenanted  to  be  fet- 
tled were  500 1.  per  ann.  but  there  was  no  exprefs  covenant  that 
they  were  fo,  yet  decreed  that  the  deficiencies  fhould  be  made  up  out 
«f  other  lands.     MS.  Tab.  March  14th,  1728.     Gleg  v.  Gleg. 

22.  Contrafts  are  to  be  judged  according  to  the  law  of  the  place 
^vhere  fuch  contrafts  are  made.  MS.  Tab.  May  23d,  1728; 
ITork-Buildings  Company  v.  Meers. 

(F)    Performance.    What  is ;  and  by  whom,  when, 

and  how  it  muft  be. 

1.  TF  a  mzn  fells  a  leafe  of  land^  and  certain  cloths  for  10/.  the 
■''  contraft  is  intire,    and  it  cannot  be  fevered.     Br.  Contradi, 
pi.  35.  cites  7  H.  7.  4.  , 

2.  Avdif  the  one  of  them  was  by  defeafthle  title ^  yet  the  vendor  Forcontrtft 
fliall  have  the  intire  fum,  though  the  one  part  was  devefted  from  "no^tbcfe- 
the  vendee.     Ibid.  IS.'m!'''" 

3.  The  law  is,  that  no  contraft  (hall  be  apportioned;  per  Cu-  »4  H  8. 
tiam.    Owen,  10.  cites  Bendl.   14  H.  7. 

4.  Agreements  may  be  faid  performed  when  the  intent  is  per-  And/o  they 
formed,  though  it  be  not  according  to  the  words.     PI.  C.  20 1 .  a.  b.  "**^  ^  '*"* 
in  cafe  of  Chapman  v.  Dalton.  fir^a^'"^ 

Wifcrr*  the 
performaoce  is  according  to  the  wonis,  hut  n9t  according  to  the  intent.    291 .  b.    Ibid. 

E  512  ] 

5.  If  a  man  comes  to  a  fhop  to  buy,  he  ought  inflantly  to  pay ;  And  if  th« 
©therwife  it  is  no  contraft  executed.    Per  Williams  J.    Yelv.  12  c*  p"^*  '* 

'    the  buyer 
takes  the  goods  away  without  payment  or  delivery  of  the  owner,  trtfpaji  or  /rcver  lies,  nctwichft^nding 

the  bargain.     Mod.  137.  per  Hyde  J.  cites  ir  H.  7.  6. .On  contrads  for  chattel*,  M  no  tlmt  n 

iimited  for  paytnrnt  of  the  money,  it  muft  be  paid  prcfently.     Mo.  472.    Obiter.— ...AdjuUecd  ^ 
p.  30.  pl»  203. 6  Mod.  162.  Pafch.  3  Ann.  per  Hole  Ch.  J.  S.P. 

6.  A.  promifes  B.  that  if  he  will  grant  him  a  leafe  for  21  years 

at  10 1,  per  ann.  that  he  ivill  give  him  an  hcnfe^     B-  grants  a  leafc  • 

for  21  years,  but  to  intitle  Limfelf  to  the  horfe  it  muft  be  at  the 

^ery  rent  of  i  o  1.  and  fo  a  leafe  of  60  years  would  not  intitle^  though 

a  I  are  contained  in  60.    3  Blilft.  35.  Pafch.   13  Jac.     Lea  v. 

Adams. 

'    Vol.  V.  Pp-  7.  A. 
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7.  A.  hUs  'B,d9an  ^errand  at  Tcrk  and  he  will  give  him  40  ^ 
Afterwards  A.fays^  do  this  errand  for  me  at  jwr  boirfe^  and  tbk 

foallfi^fice;  ytt  if  B.  goes  not  to  York,  and  does  his  errand  ac^ 
eprding  to  that  ewttraB  on  which  the  promife  was  grounded,  he 
ftall  never  have  the  40  s.  becaufe  he  has  not  purfued  the  body 
of  the  contraA.  Per  Coke  Ch.  J.  3  Bulft.  36.  Pafch.  13  Jac 
Lea  V.  Adams. 

8.  If  one  contrails  to  pay  another  for  any  thing  tantum  quatH 
turn  meruit,  as  for  a  quarterns  ioard^  if  he  will  go  away  2  or  3 
days  after,  he  (hall  pay  for  the  refidue.  Per  Coke  Ch.  J. 
3  Bulft.  188.  Trin.  14  Jac.  in  the  cafe  of  Cotton  v.  Wcfcott. 

9.  A.  promifes  B.  20 1.  on  delivery  $f  ao  quarters  if  com  by 
him;  B.  delivers  10  quarters,  B.  fiiall  not  have  a^on  on  the 
cafe  for  the  promife  before  he  has  delivered  all.  Per  Crew  Ch.  J* 
3  Bulft.  325.  Hill.  I  Car.  B.  R.  in  cafe  of  Hangetford  v.  Havi- 
land. 

10.  The  platntifF  had  agreed  fvith  two  of  the  defendants  to  pave 
their  Jireets  in  Putney,  and  they  on  the  behalf  of  the  par^  ogreei  U 

'  pay  him  for  them,  which  agreement  hvos  put  into  writings  and  rf» 
fnains  in  the  hands  of  the  defendant  W»  The  work  was  dQne  ac- 
cording to  the  agreement,  and  it  came  to  360 1.  The  plaintiff 
preferred  his  bill  in  equity  againft  them  with  whom  he  had 
agreed,  and  againft  others  of  the  pari(h  who  had  agreed  with  the 
undertakers  for  the  parifh  to  pay  their  (hares  v  and  per  Curiam 
the  plaintiff  muft  have  relief  againft  the  undertakers,  efpecially  in 
this  cafe,  becaufe  the  written  agreement,  which  is  his  evidence, 
is  in  the  hands  of  one  of  the  defendants,  and  the  undertakers 
muft  take  their  remedy  againft  the  reft  of  the  pariib.  Hardr.  205. 
pi.  5.  Mich.  13  Car.  2.  in  Scacc*  Meriel  y.  Wymonfold 
&  al'. 

11.  The  manner  of  performing  a  contra£l  is  to  be  guided  by* 
ufage  and  cuffom,  as  if  a  taylor  is  to  make  a  fuit,  the  cloth  muft  be 
found  for  him,  but  a  fhoemaker  is  to  iind  leadier  to  make  a  pair 
of  fhoes;  per  Curiam.  Lev.  93.  HilL  14  &  15  Car.  2.  B.  R. 
in  the  cafe  of  Olcs  v.  Thomhill. 

12.  Agreement  on  marriage  by  ^articlerto  fettk  1900 1.  per 
aim.  jointure,  and  1500  /.  per  ami.  on  the  iffue  of  the  marriap^  the 
bnds  fettled  on  the  iffue  did  not  hold  out  to  be  15001.  per  a&iu 
and  great  part  of  that  too  in  reverflon.  The  hu(i«nd  devifes  his 
land  unfettled  for  payment  of  his  debts,  the  difpute  was  between 
the  creditors  and  truftees  of  the  infant  fon  and  widow.  Per  Cur» 
there  is  no  covenant  that  the  eftate  fliall  continue  of  the  value  in 
the  articles,  nor  that  it  Ihould  be  of  that  value  inprefent  pojfejpon^ 
and  therefore  the  fettlemcnt  ought  toftand,  the  articles  being  fuf- 
ficiently  performed.  2  Vem.  R.  272.  pi.  257.  Trin-  1692. 
Whitchurch  v.  Lady  Ann  Sainton. 

'*J^"-       I  J.  A.  covenants  to  transfer  flock  on  foch  ^  dSfy  to  B.  his  cxe* 

Briat.  ''   ^^tors,  or  a(£gnees,  B.  covenants  that  he  or  they  fliall  accept  itt 

ft.  p.  *        the  ufual  manner  upon  the  faid  day,  and  eodem  tempore  foheat  the 

money ;  defendant  pleads  no  transfer^  fo  he  couid  not  accept;  it 

was  argued  that  according  to  the  cafe  of  Carter  v.  Ts|lor  ad* 

liidged 
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jUdgeel  t^ie  laft  term,  defendant  ought  to  have  tendered  his  money 
^nd  demanded  a  transfer  and  judgment  pro  qner*.  Show.  390* 
Pafch.  4  W*  &  M.    Smith  v.  Cudworth* 

14.  A*  bought  of  the  defendant  all  his  com  growing  in  inch  a 
clofe  for  20 1.  before  the  reaping ;  the  defendant  in  confideration 
A.  had  paid  to  ].  in  hs(nd,  and  promifed  to  pay  fo  much  more  re^ 
iidue,  &c.  promifed  to  deliver  the  corn.  Refolved  in  this  caiie 
therk  needs  no  averment  that  he  was  ready^  &c.  For  there  is  a 
promife  agnifift  a  prwnife  which  gives  mutual  remedy,  biit  if  it  had 
been  lo\A,  prolnde  the  money  muft  have  been  firft  paid.  Cumb.  256* 
Pafch*  6  W.  &  M.  in  B*  R.     Mansfield  v.  Stephen. 

1 5.  Every  man's  bargain  ought  to  be  performed  as  he  intended 
it ;  when  he  relies  on  his  remedy  it  is  but  juft  he  fliould  be  left  to 
it  according  to  his  agreement,  but  on  the  contrary  there  is  no  rea^ 
fan  a  man  jhould  be  forced  to  truft  where  he  never  meant  it. 
I  Salk.  171,  172.  Pafch.  13  W.  3.  Thorp  v.  Thorp. 

16.  If  I  fell  you  my  horfefor  16/.  if  you  will  have  the  horfe  I  "^Jj^^J^ 
maft  have  the  money,  or  if  you  will  have  money  I  muft  have  the  aimed  ciU 
horfe.     Per  Holt  Cm  J«  i  Salk.  II3«  pL  i.  Trim   2  Ann.  at  nifi  the  money 
prius.  P*'»^'  ■"* 

•  the  owner 

may  fell  him  to  snothtr.     Per  Nonh  Ch.  J.  2  lAoi,  14.3.  in  cafe  of  Mires  T.'Solebtjr* 

t6*  By  mcrriage  articles  it  was  agreed  that  6000  L  in  the  hands  of  Gibb.  127. 
ihe  tru/kes  Jheuld  be  laid  out  in  the  pur  chafe  of  lands  to  be  fettled  on  the  ^* 
hufband  for  life^  remainder  to  theiu^efor  life  for  her  jointure,  re- 
mainder to  thefrfl  and  every  other  fon  of  that  marriage  in  tail  male 
fuccefiively,  chargeable  with  2000  L  for  younger  dhildren^  remaindet 
/«  the  hufband  in  fee  ;  Hit  father  by  the  fame  articles  covenants  afier 
his  deceafe  to  fettle  either  lands  upon  the  hufband  and  the  heirs  males  of 
his  body  J  remainder  to  the  heirs  of  the  father.  One  point  was,  the 
father  of  the  hufband  having  made  a  fettlement  of  the  lands 
agteed  to  be  fettled  by  the  marriage  articles,  on  the  hufband  and 
the  heirs  males  of  his  body,  with  remainder  to  himfelf  in  fee,  if 
this  is  \  good  performance  of  the  agreement,  and  if  the  limita*' 
tion  ought  not  to  have  been  on  the  hufband  for  life,  with  r&» 
mainder  to  his  firft^  and  every  other  fon  in  tail  male  fuccefiively 
in  ftrid  fettlement.  Ld.  C.  King  was  of  opinion,  that  the  fettle.- 
ment  made  by  the  father,  on  the  hufband  and  the  heirs  male  o£ 
his  body,  was  a  good  execution  of  the  agreement  \  by  the  articles 
tiiefe  lands  were  not  intended  to  be  fettled  as  a  provifion  for  the 
children  of  that  marriage,  they  were  taken  care  of  by  the  other 
{>art  of  the  articles,  by  the  truft  money,  but  for  the  fupport  and  , 
provifion  of  the  hufband  ;  and  it  is  not  like  the  common  cafe  of 
•articles  for  a  fetlement  on  the  marriage  where  no  other  provifion 
or  care  is  taken  for  them,  and  the  different  manner  of  penning 
the  articles  in  relation  to  the  truft  money,  and  as  to  thefe  landSf 
the  one  to  be  in  Arid  fettlement  to  the  firft>  and  every  other 
fon  of  that  marriage,  the  other  limitation  to  the  hufband,  and  the 
heirs  males  of  his  body  generally  and  not  tied  up  to  the  iflue  of 
that  marriage,  fhews  plainly  the  parties  underftood  and  had  in 
contemplation  the  di&rcnce  between  a  ftrid  {ettlement  npon  tfaa 

j»  p  2  iffiia 
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«  iCue  of  that  marriage  and  a  general  fettlement  upon  Ae 
huiband  and  the  heirs  males  of  his  body^  and  his  lordihip  confiran- 
ed  the  fettlement.  MS.  Rep.  Trin.  3  Geo.  2.  Cane  Chambers 
T.  Chambers. 

1 7.  Bill  vras  brought  againft  .defendants,  bcmg  3  of  the  truft- 
ees  of  the  Sun»fire  Office,  to  make  good  a  lofs  by  fire,  &c«     The 
cafe  was,  that  plaintiff  had  a  poJicv  upon  which  he  ufually  paid 
2  s.  per  quarter,  and  by  the  propoials  was  to  pay  an  the  quarter  day^ 
or  wihin  1 5  days  after  ;  and  the  method  of  coUeBing  the  money  vmu 
hy  the  agents  of  the  office  calling  at  the  per/on s  houfes^  nvlnch  they  fome^ 
C  5^4  ]     times  did  within  the  15  days,  and  fometimes  a  few  days  after.      Plain* 
tiff 's  policy  expired  at  Michaelmas  1727,  and  the  15  days  were 
out,  the  X4th  0&.  the  agent  of  the  ^fice  did  not  call  for  the   2  s. 
and  on  the  5th  of  Novem.  following,  plaintiff's  houfe  was  burnt* 
A.  B.  the  agent  of  the  office  examined  for  plaintiff,  fwore  that 
if  the  fire  had  not  happened  he  (hould  have  called  on  plaintiff 
for  his  quarterage  the  6th  or  7th  of  the  fame  Nov.     For  plain- 
tiff  it  was  infifted  that  this  non -payment  by  the  plaintiff  was  not 
by  any  default  of  his,  but  happened  by  the  courfe  and  method  of 
defendant's  collei^ing,  and  the  negligence  and  omiffion  of  their 
fervant  or  agent,  &c.  and  therefore  ought  not  to  be  turned  to 
plaintiff's  prejudice,   &c.     It   was  infilled  for  defendant^  that 
there  was  one  fubfifting  contrafb  between  the  office  and  plaintiff 
at  the  tim«  the  lofs  happened,  for  by  the  payntent  only  the  con- 
txzCt  is  renewed.     And  as  to  the  obje£lion  that  this  is  but  Telier- 
ing  in   point  of  time  or  a  day,   it  was  an^'cred  that  here  no 
cohtra£l  arifes  till  the  payment  \  for  the  infurance  is  but  from 
quarter  to  quarter,  and  every  payment  is  a  new  contrad):,  &c. 
Ixi.  Chan,  faid  tliat  in  law  this  policy  is  an  agireement  to  iufuie 
quarterly  as  long  as  the  parties  pleafe.    This  infurance  was  on 
books,  and  the  party  to  pay  quarterly ;  the  continuance^  or  noi^  de^ 
pends  on  tlie  a£l  of  the  party  infured,  (viz.)  on  his  paying  zs.  per 
q darter,  and  upon  his  paying  at  the  quarter,  or  within  15   days 
after,  the  infurers  covenant  to  pay,  &c.  the  lofs.     And  in  a  de- 
claration at  law  the  payment  within  the  15  days  muft  be  aTerred. 
As  to  equity,  if  the  office  had  difpenfed  with  the  time  and  taJtem 
the  premium  after,  tliis  court  would  have  held  them  to  it,  becaufe 
it  was  their  own  a£t.    But  here  it  was  neither  paid  nor  tendered  ; 
the  office  appointed  a  colle&or  for  the  benefit  and  cafe  of  the 
perfons  paying,  &c.  and  to  prevent  any  mifunderftanding  there  is 
a  memorandum  on  the  very  receipts,  that  the  payment  after  the. 
15  days  was  not  to  difpenfe  with  tiKe  time,-  and  the  agent  had 
BO  authority  after  the   15   days  to  take  the  money.     The  pre- 
mium is  the  confideration  and  is  to  precede,  and  if  the  15  days 
be  not  the  time,  what  ftiall  be  the  time,  &c.  within  which  it  fiiaU 
be  ncccffary  to  pay,   &c.  ?    Bill  difmiffcd.     ISIS*  Rep.    Mich^ 
4. Geo,  a*  Cane.    Fiflier  v.  Brocas* 
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(G)    Agreement,  &c.  determined,  extinguiflied,  or 

difcharged,  by  what  and  how. 

I.     A  Man  niade  a  contracl  tofer^yefir  a  year^for  ao/,  to  be  paid  Br.  Appor- 

-^^  at  2  terms^  the  mafter  died  after  thefirft  term  pajfed  and  be-  tionmcjit, 
fore  the  laft  term,  and  he  was  barred  of  the  reft  of  the  falary,  for  s.  c.^'  *^**" 
by  the  death  of  the  mailer  he  could  not  fcrve  him,  and  fo  the 
contra^  determined.     Br.  Contrad,    pL  30.  cites  27  £.  3.  84* 
and  Fitzh.  Dett.  143. 

2.  Debt  of  20  1.  upon  a  contraft,  the  defendant  faid  that  the 
plaintiff  after  took  an  obligation  of  \o  parcel  thereof,  and  hdd  a  good 
plea  to  the  whole  contraG,  for  a  contrail  determined  in  parcel 
is  determined  in  all^  for  it  is  intire,  and  ifTue  was  taken  that 
the  obligation  was  made  for  other  matter.  Contra£l,  pi.  8.  cites 
3H.4.  17. 

3.  Contrad  (hall  be  determined  if  the  debtor  mates  obligation  fo 
the  creditor^  but  one  obligation  does  not  determine  another  obliga- 
tion nor  record,  as  account  made  before  auditors,  but  both  re- 
mains. Br.  Contrafl,  pi.  33.  cites*  11  H.  4.  79.  and  3  H.  4. 
accordingly,  for  otherwife  it  would  be  a  double  charge. 

4.  jfnd  by  the  opinion  in  20  H.  6.  21.  if  a  *  contra^  is  made  of   r  rji*  j 
the  thing  which  comes  to  the  ufe  of  the  houfe  by  an  abbot y  there  if  the   •  s.  p. 
party  takes^  obligation,  it  fhall  determine  the  contra6l  which  at  firft  Contraft, 
might  have  charged  the  fucceflbr,  and  the  obligation  of  the  abbot  5oH.*7!*ai! 
alone  will  not  charge  the  fucceflbr.     Ibid. 

5.  Note,  it  was  almoft  agreed  for  law,  that  if  a  man  retains  a 
fervantfor  2.0  s,  for  a  year^  and  the  mafter  d'lf charges  him  within  the 

{ear,  to  which  the  fervant agrees,  that  there  the  fervant  ihall  not 
lave  an  a£lion  for  any  of  his  wages  for  fervice  done  before  his  dif- 
chargc  nor  after,  for  the  fum  is  not  payable  but  in  the  end  of 
the  year,  and  the  contract  is  intire  and  cannot  be  fevered.  Br. 
Contrafl,  pi.  31.  cites  10  H.  6.  23. 

6.  If  an  abbot  buys  goods,  which  comes  to  the  ufe  of  the  houfe,  fo  that 
the  houfe  is  charged  in  cafe  the  abbot  dies,  there  if  the  vendor  tales 
obligation  of  the  abbot  alone  for  the  debt,  this  fhall  difcharge  the  con- 
traft,  and  there  if  the  abbot  dies,  the  a£lion  is  determined,  and 
the  debt  is  loft.     Br.  Abbe,  pi.  20.  cites  20  H.  6.  21. 

7.  A  contraB  cannot  be  fevered  nor  apportioned,  therefore  in  leafe 
of  a  chamber  and  boarding  of  the  Icffee,  rendering  for  the  chamber 
and  boarding  6s,  by  the  week,  if  in  debt  upon  it  he  pleads  quod  non 
dimifit  cameram,  this  gees  to  ail,  becaufe  contract  is  intire,  and 
if  it  be  d^ftroyed  in  part  it  is  dcftroycd  in  all.  Br.  Apportion- 
ment, pi.  7.  cites  9  £.  4.    I. 

8.  If  a  man  recovers  in  debt  upon  contrail,  and  does  not  fake  execu^ 
tion,  yet  he  cannot  have  a  new  action  of  debt  upon  the  contraft ; 
for  the  cofttraft  is  determined  by  the  judgment  of  record. '  Br. 
ContraO,  pi.  39.  cites  9  E.  4.   51. 

9.  If  2  are  agreed  upon  the  price,  and  the  buyer  departs  withsut 
tendering  the  mciicy,  and  ccnics  the  next  day  and  tenders,  the  other 

P  P  3  n^ay 
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may  rcfufe,  for  he  is  not  bound  to  wait  upon  him  unlefs  a  Azj  of 
payment  was  agreed  between  them,  Br.  Contraft,  pi.  26.  cites 
18  E.  4.  5. 

io„  In  debt,  if  the  bargain  was  that  the  plaintiff' Jball  give  to  the 
defendant  loLforfo  much  HVBod^  if  he  likes  it  upon  the  view  of  it; 
there*,  per  Littleton,  Brian,  and  Choke  J.  if  the  plaintiff  upon  the 
vienv  of  it  difagrees  to  the  bargain.^  then  it  is  a  void  bargain  though 
he  agrees  to  it  after.     Br.  ContraA,  pi.  27.  cites  18  £.  4.    15* 

1 1.  And  if  he  agrees  to  it  then  it  is  a  perfeB  bargain  though  he 
difagrees  after,  for  the  firjl  oH  Jhall  bind.  Per  Littleton,  Brian, 
and  Choke,  quod  nemo  ncgavit.     Ibid. 

12.  A  man  may  fell  his  (luff  for  10  1.  t^n  coidition  that  bejhali 
re-Jjave  it  when  he  comes  to  PauPsy  and  by  the  performance,  &c.  the 
bargain  fhall  be  void.     Br.  Contra<^,  pi.  15.  cites  14  H.  8.  19. 

13.  If  a  man  be  indebted  to  me  bj  contraB^  and  efier  makes  to  me 
an  obligation  of  the  fame  debt,  the  contrail  by  this  is  determined, 
for  in  debt  upon  the  contrad^  it  is  a  good  plea  that  he  has 
an  obligation  of  the  fame  debt.  Br.  Contra£^,  pL  29.  cites 
99  H.  8. 

14.  But  if  arranger  makes  to  me  an  obligation  for  the  fame 
debt,  yet  the  contra£i  remains,  becaufe  it  is  by  another  perfmii 
and  both  are  now  debtors.     Ibid. 

15.  A.  was  indebted  to  B.  on  (iniple  contra£t,  afterwards  A. 
procured  J.  S.  to  be  bound  to  B.for  the  f aid  debt  of  A.  and  A.  gave 
J.  S.  a  counter-bond ;  per  Cur.  the  contrail  is  not  determined  by 
the  bond  given  by  J.  S.     But  if  J.  S.  had  given  the  bond  ea  the 

J^cnf^**'  ftVwtf  of  the  contraBj  that  had  determined  the  contraB^  becaufe  the  bond 
thecontraa,  W2l^ purfuant  to  the  contra£b.  2  Le.  iio.  pi.  143.  Trin.  29£liz« 
»  ftrao'gcr  to  C.  B,  Hoopcr's  cafc. 

the  contrail 

being  prefent,  pronrtifed  to  enter  into  a  bond  anto  the  party,  &c.  for  the  payment  of  the  iDoney  agree! 
for  upon  the  eonxrzSt^  and  afterwards  became  bound  accordingly  j  in  chat  calc  the  contrad  was  decec* 
H^ed,  becaufe  the  obiisation  was  porfuant  to  the  contcadl. 

Soof  a/«-  1 5,  Acceptance  of  a  bond  for  money  due  on  a  contrafi  1$  a  dif» 
^'J^l^t)^  ^f^arge  tf  the  contraB.     Noy,  140,    Oldfield's  cafe. 

opinion  in  Gardiner's  cafe,  2  Roll,  denied.  8  Mod.  328.  Mich,  ii  Geo.  i.  1725.  in  cafe  of  Ca« 
\mA  y.  Dewlbttry. 

17.  An  agreement  made  between  the  parties  by  parol  oniy^ 
Skiay  be  difcharged  and  made  void,  at  any  xixnt  before  it  is  broken^ 
by  parol  only  without  fatisfa£lion ;  for  eodem  modo  quo  oritur, 
eodem  modo  diflblvitur  •,  but  kfter  it  is  broken  it  can  not  be  dif- 
charged without  fatisfaBion  (22  Car.  i.  B.  R.)  j  for  by  the  breach 
there  is  a  wroi^g  done  to  the  party,  which  the  words  cannot  rer 
leafe  without  fatisfadtion  •,  but  before  the  breach  no  injury  wa$ 
done  to  either  party,  nor  any  of  them  injured  by  fuch  a  difcharge. 
J..  P.  R.  48. 

18.  If  an  agreement  made  h^  parol  to  do  any  thine  be  after* 
wards  reduced  into  writing,  the  parol  agreement  is  thereby  dif- 
charged ;  and  if  an  a£^ion  be  brought  for  the  non-performance 
pf  ^s  agreement^  it  mud  be  brought  upon  xkfi  agreement  re-» 

^     '    "  duccd 
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duced  into  writing,  and  not  upon  the  parol  agreement  (Pafch. 
22  Car.  X.  B.  R.) ;  for  both  cannot  ftand  together,  becaufe  it  ap* 
pears  to  be  but  one  agreement,  and  that  ihall  be  taken  which  is 
the  latter,  and  reduced  to  the  greater  certainty  by  writing ;  for 
vox  emiffa  volat,  litera  fcripta  manet.     Lc  P.  R.  48. 

19.  A  parol  agreement  is  determined  by  the  giving  of  a  bond, 
Chan.  Cafes,  226.  Pafch.  26  Car.  2.  Davis  v.  Curtis. 

20.  A^  on  the  marriage  of  N>  his  /on  with  M.  made  a  fettlement^ 
and  iimhed  6000  Ufor  daughters*  portions.  There  was  one  daughter-^ 
who  married  J.  S,  and  the  6000  /•  being  become  due^  B.  entered  into 
articles  with  %  Sp  to  pay  the  6000  L  within  four  yearsy  and  intereft 
in  th^  mean  time.  On  a  bill  for  the  6000 1.  it  was  infifted,  that 
notwithftanding  fuch  deed  of  fettlement,  the  plaintiff  ought  to 
refort  to  the  articles  for  relief  5  for  that  by  thofe  articles  the 
deed  was  made  void,  and  not  to  refort  to  the  fettlement  and  ar- 
ticles both  as  they  had  done.  The  Court  decreed,  that  the  ar^ 
tides  did  not  impeach  or  vacate  the  fettlement.  Fin.  Rep.  237. 
Mich*  27  Car.  2.  in  Cane.  Brifcoe  &  Ux'  v.  Denbigh  (Earl) 
&al*. 

.   21.  An  Miration  maybe  pleaded  in  bar  of  z  fmple  eontraB.  J*'?**^^ 
2  Jo.  158.  Trin.  33  Car.  2.  B.R.   Shelden  v.  Clipfliam.  wrdiagTy* 

22.  Bill  to  have  agreement  in  writing  executed  in  fpecie ;  per 
North  K.  fuch  agreement  may  be  difcharged  by  parol,  fince  the 
iCatute  of  frauds.  Vern.  K.  240.  Fafch.  1684.  Goman  v. 
Salifbury.  » 

23.  Bill  to  have  the  benefit  of  an  agreement,  furmifing  that 
A.  agreed  that^  on  failure  of  iffue  male  of  his  own  body,  the  land 

Jbould  remain  to  B.  the  plaintiff,  and  that  A.  and  his  heirs  fhould 
fland  feifed  of  the  premifes  upon  fuch  trufl  as  aforefaid.  The 
Court  fuppofed  the  deeds  produced  by  the  plaintiff  purporting 
fuch  agreement  to  be  forged ;  but  in  cafe  there  was  any  fuch 
real  agreement,  yet  it  was  well  barred  by  the  fvbfequent  agreements 
2  Vern.  129.  Hill.  1690.  per  Lords  Commiflioners.  Aynefley 
V.  Vaughan. 

24.  Agreement  between  lord  and  his  tenants  for  incloftng  a  com^ 
mon,  that  the  tenants  fhould  quit  their  right  of  common,  and  the 
lord  (hould  releafe  them  all  quit-rents,  the  inclofure  was  prevented 
by  pulling  down  the  fences,  and  the  tenants  continue  to  ufe  the  common^ 
this  is  a  waiver  of  the  agreement.  MS.  Tab.  Jan.  2,  1719* 
Lady  Lanefborough  v.  Ockfhot. 

25.  A.  made  a  purqj^afe  before  a  mafer  in  Chancery  ^ir  10,050/.  Wmi.  Rep. 
and  depoftted  1000/.     Upon  its  being  prayed  that  A.  might  com-  JJ^\*"(^ 
pleat  his  purchafe,  he  by  his  counfel  offered  to  lofe  his  depofit  bottom  fay«« 
and  not  to  proceed,  which  Lord  C.  Macclesfield  decreed  accord-  that  the 
ingly,  and  obferved,  that  according  to  his  apprehenfion,  a  court  of  Jiterniined 
equity  ought  to  take  notice  under  what  a  general  deluGon  the  na-  fome  little 
tion  was  at  the  time  of  this  contraft  made  (viz.  in  the  S.  S.  year)  time  before 
when  people  put  imaginary  values  on   eftates.      Mich.  1721.  JJmerket 
Wms-'s  Rep.  74c.  Savilc  v.  Savile.  t.  Bh«-- 

NKTy  and 
alio  i«  the  cafe  of  Dr.  Tuuifon  t.  Lord  Balklejr* 
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26.  Where  an  agreement  is  reduced  into  ivritingj  all  prewoH^ 
treaties  are  refolved  into  that.  Sel.  "Cafes  in  Chan,  in  Lord  King'^ 
Time,  20.  Trin.  11  Geo,  1.   Chriftmafs  v.  Chriftmafs. 


(H)  Parol,  what  is ;  and  made  good,  In  what  Cafes, 

I.    29  Car.  2.      /f^^  leajesy  ejfates^  interejls  of  freehold  or  terms  <f 
cap.  3-  yi  1-     "^  years i  or  any  uncertain  interejls  in  or  out  of  any 
lands y  tenements  or  hereditaments^  not  put  in  svriting  andfgned  by  the 
parties  making  them,  or  their  agents  author ifed  by  %vritingj  Jhall  have 
no  greater  effeB  than  ^  ejlates  at  willj    except  leafes  not  exceeding 
three  years  y  whereof  th^ent  Jhall  be  two  thirds  of  the  full ^  value. 
The  cliu fr,        2-  29  Car.  2.  cap*  3,  /.  4,     No  aBion  Jhall  be  brought  ta  charge 
vjf.  unlcfs     ^^y  per/on  on  any  agreement  made  upon  confideration  of  marriage^  or 
mcnt  be  to     Upon  any  gontracl  or  fale  of  lands y   iffc.  or  any  interejl  in  them^   or 
be  perform-   upon  any^  agreement  not  to  be  performed  within  a  year  after  the 
th  T  ace   f   ^^'^Sy  ^*^M^  f^^^  agreementy  or  Jome  note  thereby  be  in  writings 
«  year,  ex-    findfigncd  by  th^  ferfon  to  be  charged,  or/otne  other  by  him  authorifed^ 

teiids  not  to 

Skny  z^itumtnt  c$rcernrKg  iavds  or  feptmentSf  admitted.  Vcrn.  159.  Pafch.  16S3.  In  cafe  of  Deane  r. 
3sard.->—  —^Adjudged  in  *rnr,  that  a  contraA  to  aJJlgM  over  a  term  is  within  the  if  at.  as-m'cH  as  aijt 
ititeffji  crtttted  Je  novo.  I  Vent.  361.  Anon,— ——Payment  of  money  binds  only  in  contracts  for 
goods,  nor  h  a  genera i  itivt  or  nt'tRorandum  fufficient,  though  ftgned  by  the  party  j  but  it  ought  to 
A>ccify  the  terms,  as  the  fum  to  be  paid,  and  the  number  of  houfcs  to  be  fold  or  difpofcd  of,   and  to 

whom  and  how.     Pafch.  172T.  Ch.  Prec.  560.  Seagood  v.  Mcale  and  Leonard. An  agreement 

was  made,  that  in  conjideration.  «/"  $/•  faid  by  the  plaintiff'  to  the  defendant,  hefromifid  t^  fay  the  plain- 
tiff 10  I.  on  bis  day  of  marriage^  nvhicb  ba^^ptmd  ahut  nine  ystin  after  this  agrcemertt ;  adjudged  thitt  a 
meqiorandum  in  writing  was  not  neceHaiy  in  this  cafe,   b^caufe  the  marriage  might  have  happexied 

within  a  year  aftef  the  agreement  mado.     3  Salk..  9.  *  Smith  v.  Wefthail. Ld.  Raym.  Re|s 

316.  S.  P.  cited  by  North^y,  and  that  it  was  held  by  the  judges  at  Serjeant's  Inn  to  be  out  of  tbo 
intent  of  the  (latute,  and  gooid,  becaufe  it  might  have  been  perfor^ied  within  4  year ;  and  Holt  Ch.  J. 
granted  that  it  was  fo  adjudged*  '  Con^yns's  Rep.  50.  JS.  P.  cited  as  refolved  by  the  major  paxt 

of  the  judges  in  B.  R. 

*  The  cafe  of  Smith  v.  Wefthall  was  upon  the  fiat^ie  of  brojcers^  of  S  &  9  W^  3.  for  which  fe^ 
tit.  Stocks  (A)>  pi-  4*  ^^  the  notes  th^e. 

3.  S.  17.  No  coktraB  for  the  fale  of  goods,  wares,  or  merchan-^ 
diics,  for  l  o  1.  or  upwards y  Jhall  be  good,  except  the  buyer  oBually 
receives  part  of  them ^  or  gives  fomething  in  earnefty  or  fame  note  thereof 
in  writing  be  made  and  figned  by  the  pftrties  to  be  charged,  or  tbeit 
agents. 

4,  A  verbal  agreement,  though  fubfequent  to  a  decree,  yet  (hall 
not  ftay  the  execution  of  it,  but  muft  bring  an  original  bill, 
2  Chan.  Cafes,  8.  Mich,  3 1  Car.  2.     Wakelin  v,  WalUial. 

+  S.P.  cited  5-  A  biJl  in  Chancery  v/as  to  have  the  execution  of  a  parol 
^fi'  ^^^h  ^fj^^^^^^fi^  o  ^^^'/^  of  a  houfey  fetting  forth,  that  f  in  confidence 
hrcn  dcrr^a  ^^  ^^*  agreement  the  plaintiff  had  laid  out  and  expended  very 
per  Marter  confideraWe  fums  of  money,  &c.  defendant //ra^fci/  thefaiute  of 
V ^^'^  ^^^'*  frauds  and  perjuries,  and  the  plea  was  allowed.  But  Ix>rd  K^ 
1721'.  In  ^^^  of  opinion,  that  if  the  plaintiff  tad  laid  in  his  bill  that  it  was 
f afe  of.  part  of  the  agreement  that  the  agreement fiould  be  put  in  writing,  it 
imnh  V.  v^ould  alter  the  cafe,  and  poffibly  require  an  anfyrerr  Vern,  15 if 
''^***^*       pU  141*  Hill.  J682.  Hpliis  Vr  "VVMung, 

6t  h 
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6.  In  fuch  cafcy  per  North  K.  the  leflee  ought  to  be  "repaid  hi$ 
confideration-money  if  any,  but  for  the  money  expended  he  di- 
rcfted  a  trial  at  law,  Vcrn.  159.  pL  148.  Pafch.  1683.  Dean  v. 
Izard*  * 

7.  And  per  North  K.  though  the  aB  makes  the  eftafe  void,  yet  it 
fays  not  that  the  agreement  fhall  be  void,  and  therefore  the  agree- 
ment may  fubfid,  though  the  eftate  is  void ;  fo  that  damages  may 

be  recovered  at  law  for  the  nonperformance,  and  if  fo  he  (hould    [  518  J 
not  doubt  to  decree  it  in  equity.    Vern.  i6o*  Pafch.  1683.  Dean 
V.  Izard. 

8.  Leaf e  for  years  to  A.  in  writing,  but  by  parol  agreed  by  him 
fo  be  in  trufi  for  htmfelf  and  B.  jointly,  and  B.  ffeid  a  moiety  of  the 
rent;  whether  this  is  within  the  ftatute  of  frauds?  Vern.  io8, 
pLpy.  Mich.  1682.  Riddle  v.  Emerfon. 

9.  A.  agreed  to  q//!gn  a  term  for  years  in  his  houfe  and  plate,  and 
certain  veffels  of  beer,  for  200  guineas  to  B.  whereof  B.  paid  one 
guinea  in  hand,  as  earned  of  the  bargain,  and  three  days  after  19 
guineas  mpre  j  and  part  of  the  bargain  was,  that  itfhould  be  executed 
by  writings  by  a  certain  day.  A.  pleaded  the  ftatute  of  frauds, 
CLC.  and  that  if  was  a  parol  agreement,  and  none  of  the  goods  de- 
livered by  A.  but  confefled  the  receipt  of  the  20  guineas,  and 
oflFered  to  repay  them.  North  K.  over-ruled  the  plea,  it  /being 
charged  that  the  agreement  was  to  be  put  in  writing.  2  Chan. 
Cafes,  135.  Hill.  34  &  35  Car.  2.  Leak  v.  Morrife. 

10.  An  infurance  was  made,  but  there  was  'Si  parol  agreement  at 
the  fame  time,  that  the  policy  fhould  not  commence  till  the  fhip  came  to 
fuch  a  place,  and  it  was  Jield  in  the  time  of  Pcmberton  Ch.  J.  that 
the  parol  agreement  fhould  avoid  the  writing;  cited  per  Holt  Ch,  J. 
at  ni(i  prius  at  Guildhall.     2  Salk.  444. 

11.  A  fettlcment  of  a  jointure  a£i;ually  made  and  accepted, 
and  the  marriage  thereupon  had,  is  an  evidence  that  all  parol 
agreements  before  the  marriage  were  refolved  into  the  jointure ;  but 
oidered  defendants  to  anfwer,  and  to  fave  the  benefit  of  the  plea 
to  the  hearing.  Per  JefFeries  C.  Vern.  369.  pi.  362.  Hill. 
1685.     Bellafis  V.  Bcnfon. 

1 2.  Parol  agreement  varied  from  in  a  deed  of  trufl  executed  in  As  to  thft 
order  to  avoid  a  feifure  by  the  fequefirators  in  the  life  of  Cromwell,  "^*^>  ^«y* 
decreed   3  feveral  times  by  3  feveral  pcrfons  to  be  made  good,  fa*id*that 
though   contrary  to  the  deed*      2  Chan.  Cafes,    180.     Mich,  though  ge- 
2  Jac.  2.     Harvey  v.  Harvey.  "*«|*y  «» 

dfncc  is  to  be  admitted  again  ft  a  deed,  yet  the  d-jcUration  in  this  cafe  h^ngfrmhtis  to  the  deed,  and  the 
d^Hgn  of  it  plainly  ajftptaring;  to  be  to  prote^  the  eftate  from  a  fequeftration,  that  refolution  is  Tcry 
rl^ht)  ^ut  to  ^dmic  parol  eyid<ince  wkhnut  fuch  a  foundatioi^  would  be  a  very  dangerous  precedent* 

^.  P.  Cony.  396.  io  fafc  of  fitfgcrald  y.  Ld.  F^uconbcrg, Gibb.  213.  Hill,  4  Geo.  B.  R,  die 

S.  C.  &S.  P. 

,  13*  vA.  and  B.  hdngjiJnt  leffkes  of  a  building  leafe,  A.  by  parol 
agrees  to  fell  his  intcrell  to  B.  and  accepts  a  pair  of  compaffes  in 
hand  to  bind  the  bargiiin  ;  defendant  pleads  the  ftatute  of  frauds. 
The  aj];reemcnt  being  iu  fome  part  executed,  the  Court  ordered 
the  defendant  to  anfwer,  and  fave  the  benefit  of  the  plea  to  thq 
teaming.    Vern.  ^^72.  pi.  ^60,  Micht  1687.     Alfoj>  v.  Patten. 

14.  A 
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reMMttm  14.  A  fon  :incl  heir  apparent  perfuades  his  father  (who  was 

abouTtofuf  *^"^  ^^  make  a  will  and  provtfions  /or  younger  children)  not' 
fer  a  reco- '  ^^  makc  any  wilJ,  and  promifis  to  make  the  like  ^rmnfions  for 
▼c^r*  in  them^  whereupon  the  father  forbore  making  fuch  proviCons,  an^ 
order  r*  frt,.  ^^  Ya^ix  was  decreed  to  make  them.     Arg.  Ch,  Prcc.   4.   HilL 

vide  for  bis         ,«  .  ^»  i       «   .    ,  r  **  t-         * 

X>utiier  cbil'  xoop.  citcs  Chamberlam  s  cafe. 

drtMf  and 

liad  been  kept  from  it  by  the  promife  of  tke  tjfue  in  tail  to  do  it,  the  iflue  in  tail  after  the  fatfaer*s  death 
«as  decreed  to  ptovide  for  them.  Per  Keck.  Com.  Chan.  Prcc.  5.  HilL  i6S9«  in  cafe  of  Oe* 
veniib  t.  Baaan. 

15.  -rf  ccpyholder  by  Us  will  intended  to  give  the  greatejt  part  of  bis 

fftate  to  his  godfori]  and  the  other  part  to  his  'wife;    the    ivife per' 

fuades  him  to  nominate  her  to  the  nvhole^  and  thatjbe  nuould  give  the 

godfon  the  part  dejtgned  for  him  ;  on  a  bill  by  the  godfon  for  thofc 

lands,  it  was  decreed  againft  the  wife,  notwithilanding  the  ftatute 

-of  frauds  and  perjuries.     Chan.  Free.  3.  pi.  3.  Hill.  1689.    De* 

Yeniih  v.  Baines. 

[5^9]         16.  A  parol  promife  was  made  topajfo  much  money  upon  the  re» 

Though  the  turn  of  fuch  a  Joip^  which  fhip  happened  not  to  return  ^vithin  tv» 

promife  de-   j^^^j  after  the  promife  made^  and  whether  this  parol  promife  was 

contingent    ^^id  by  the  ftatute  of  frauds  was  made  a  queftion  before  all  the 

mfbicb  may    judges  \  and  they  were  of  opinion  that  this  was  a  good  promife, 

»'A  bapptn  in  ^^ J  „q^  within  that  claufe  of  the  ftatute  ;  for  that  by  poJflbUity  the 

7et"^f  the*'  fi^p  flight  have  returned  within  a  year;   and  though  by  accident  it 

contragent     happens  not  to  return  fo  fpon,  yet,  they  faid,  that  claufe  of  the 

^•*v^*  ^tf/w/f  extends  only  to  fuch  promifes^  Hvhere^  by  the  exprefs  appointment 

y§arj  the  ac    of  the  party ^  the  thing  is  not  to  be  performed  within  a  year*    This 

lion  fliaii      cafe  was  related  by  Treby  Ch.  J.      i  Salk.  280.    pi.  5.    Pafch. 

jTinTbte.'      5  W.  &  M.  C.  B.     Anon. 

and  is  not  within  the  ftatute.    Per  Holt  Ch.  J.  upon  evidence.  Skin.  316.  pi.  4.  Mich.  4W.  ft^M* 
Francam  ▼.  Fofter. 

See  tit.  I  J.  When  0.  was  going  to  be  married  to  M.  the  wif/s  uncle  prth 

(bTIm-i.  ^^^  '*^'  *^  would  fettle  his  freehold  and' copyhold  upon  his  wife  and 

•od'  the  note  her  iffue*,    Though  this  was  by  parol  only,  yet  Chancery  decreed 

^l*****  an  execution  of  it;  being  in  confideration  or  marriage.    2  Frccm. 

Rep.  199.    pi.  274.   Trin.  1694.   cites  it  as  Sir  John  Otwa/s 

cafe. 

»Vem.  18.  The  bill  was  for  a  marriage  portion  of  3000/.  upon  the 

3»»-  pi«       marriage  of  the  plaintiff  with  the  defendant's  daughter,  there 

bu^notfo'   being  no  note  or  agreement  in  writing  figned  by  the  defendant 

^U.  for  the  payment  of  it  5  but  it  appearing  that  a  letter  was  wrote  i9 

the  plaititiJF  by  a  third  perfon^  ^ff^^gfi  much  portion ^  which  letter 

it  appeared  was  wrote  by  the  confent  of  the  defendant^  and  thai  af 

terwards  he  was  acquainted  with  it,  and  agreed  to  ity  and  a  trtatj 

was  had  for  afettlement  fuitable  to  it  with  the  defendant,  but  tk 

treaty  depending  long^  the  young  couple  married;  and   although  it 

appeared  that  the  defendant,  before  they  went  to  church,  did  declare 

be  would  give  them  nothing,  and  the  ftatute  of  frauds  and  perjuries 

-was  infifted  upon^— yet  decreed  for  the  plaintiff,    although  his 

wife  is  ftnce  dead^  and  the  plaintiff  married  to  another.    And  tbfi 

12  Lord 
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liOrd  Keeper  faid,  as  to  his  countermand  when  the v  were  ready  !o 
go  to  church,  he  looked  upon  it  as  notliing,  after  the  young 
people's  afFeAions  were  engaged ;  and  for  the  ftatute  of  frauds 
and  perjuries,  he  cited  two  cafes,  one  of  Hart  and  More,  where 
a  portion  was  decreed  upon  a  letter  wrote  i  and  another  cafe  of 
Masquill,  &c.  where  ivritings  nuere  prepared  and  agreedy  but  being 
blottedy  nvere  ordered  to  be  nvrote  fairy  and  were  foy  but  before  they 
were  fealed  the  party  dudy  an^  this  Court  charged  the  executor 
with  the  portion  agreed  to  be  paid.  2  Freem»  Rep.  20 j.  pi.  276. 
Mich.  1694.  Wanckford  v.  Fotherley. 

19.  It  was  faid,  that  b^ore  the  fiatute  of  frauds  and  perjuries, 
this  Court  would  not  execute  a  parol  agreement y  unlefs  it  had  been  «ip- 
0cuted  in  part  of  the  oneftde  or  the  other y  and  then  it  would  ;  becaufe 
it  was  but  reafon,  when  one  party  had  performed  of  his  part^  / 
that  the  other  party  ihould  be  compelled  to  perform  of  his  part  \ 
but  if  an  agreement  be  under  hand  and  feal,  that  is  fuppofed  to 
be  made  and  tranfa£led  with  greater  caution  and  folemnity,  anA 
though  there  had  been  no  execution  of  either  fide,  yet  this  Court 
will  compel  the  execution  of  it.  2  Freem.  Rep.  216.  pi.  289. 
Mich.   1697.    Normandy  (Marquis)  v.  Duke  of  Devonihire. 

20.  It  was  faid  by  the  attorney  general,  that  fmce  the  ftatute 
of  fraudS)  &c.  if  an  agreement  be  made,  and  reduced  into  writings 
andftgnedy  but  mtfealedy  that  this  is  ftill  but  a  parol  agreem^t,  and 
the  writing  is  only  an  evidence  of  it,  2  Freem.  Rep.  217.  pi.  289. 
Mich.  1697.  Normandy  (Marquis)  v.  Duke  of  Devonfhire. 

21 .  A  man  contraBs  to  pay  100  /.  upon  the  day  of  his  marriage  ; 
this  needs  not  be  put  in  writing,  not  being  within  the  intent  of  the 
Aatute  of  frauds,  the  words  whereof  are,  that  every  contra£t  to 

be  performed  within  one  year  after  the  making  {hall  be  put  into    [  520  ] 

writing,  fo  that  the  defign  of  the  ftatute  was,  that  only  thofe 

contracts  that  were  impoflible  to  be  performed  within  that  time^ 

j6cc.     Now  this  contradi  depends  upon  a  contingency y  that  may  or  may 

not  be  perfortned  within  the  yeary  and  therefore  is  cafus  omiflus  out 

of  the  ftat.  as  was  refolved  by  moft  of  the  judges,  by  information 

of  Holt  Ch.  J.     Comb.  463.  Mich.  9  W.  3.  B.R.  Anon. 

22.  If  a  bill  be  brought  for  execution  of  a  parol  agreement  which  *  If  tBe 
is  in  no  part  executed,  if  the  defendant  by  anfwer  confejfes  the  agree^  ST°?"*k 
fnent  *  without  inftfting  on  the  fiatute  of  frauds  and  perjuries,  the  {q  the  bill 
Court  will  decree  an  execution  of  it ;  becaufe  when  defendant  »<{  confeflr. 
ponfeiTes  it  there  is  no  danger  of  perjury,  which  was  the  only  ***-*"  ^ 
thing  the  ftatute  intended  to  prevent.     Ch.  Prec.  208.  pi.  169.  chancery 
Mich.  1 702,  by  the  Maftcr  of  the  Rolls ;  Croyfton  v.  Banes.  w»M  decree  a 

fpecific  ex. 
ecation;  per  Cur.  But  it  was  faid,  that  in  all  cafes  where  the  Court  had  decreed  a  fpecific  ezecutioii 
of  a  parol  agreihent,  yet  the  fame  liad  bttn/upportedy  and  made  out  h  lettert  in  writings  and  tbtpar^ 
ttcular  terms  JiipulaUd  therein  ai  a  foundation  for  their  decree^  otherwiw  it  would  never  have  decreed  it. 
Ch.  Prec.  374..  pi.  260.  Mich.  1713*  Symqjidfon  v.  Tweed.  G.  £qu.  Rep.  35.  LimoodioQ  ?•- 
ISweed,  S.  C.  in  totidem  verbit. 

23.  The  plaintiff  having  a  houfe  in  Monmouth-ftreet,  agreed  Ibid.  *8i. 
with  the  defendant  for  a  piece  of  ground  adjoining,  to  tzie  a  leafe  j|jj^*'p 
of  him  for  as  long  time  as  he  had  in  his  houfe,  and  thereupon  the 
tlaintiff  entered  upon  the  groundy  and  built  a  wcdly  and  made  a  vaults 

isfc.  ior  coDveniency  of  his  houfci  and  wpfn  be  badfo  done  the  de^ 

fmdara 
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feniant  refufcd  to  mate  him  a  leafe,  whereupon  the  plaintiff  pre- 
fcrred  his  bill  to  have  an  execution  of  the  agreement,  that  the 
defendant  might  make  him  a  leafe.  The  defendant  pleaded  the 
ftatute  of  frauds  and  perjuries,  the  agreement  being  only  by  pa- 
rol, and  no  agreement  in  writing.  His  plea  was  over-ruled  by 
the  Lord  Keeper,  and  the  caufe  coming  now  to  hearing  before  the 
Mafter  of  the  Rolls,  he  decreed  the  defendant  to  perform  the  agree- 
ment, and  to  pay  cofts,  and  faid  the  ftatute  was  not  made  to  en- 
courage frauds  and  cheats,  and  the  plaintiff  having  laid  out  his 
money  in  purfuance  of  the  agreement,  and  taken  poflcfBon  of 
the  land,  the  defendant  ought  to  execute  a  leafe  for  as  long  time 
as  the  plaintiff  had  his  houfe.  2  Freem.  Rep.  a68.  pi.  3 3  7-  Mich. 
I703»    Floyd  V.  Buckland. 

24.  A  parol  agreement  was  decreed,  pcjjeffion  being  delivered  in 
purfuance  of  it.     2  Freem.  Rep.  269.  -pi.  337.  Mich.  1703.  cites  ^ 
it  as  Butcher's  cafe. 
lUd.  iSi-  25.  A  deed  luasfealed  for  fecurlty  of  money  borrowed,  and  the  deed 

'"  ^*  s^  ?*  ^''"<^  abfolutey  the  defendant  protrnjed  tofeal  a  defeafance^  and  after^ 
decreed  by  wards  refufing,  a  bill  was  preferred  to  compel  him,  and  though 
Ld.  Not-  he  infifted  upon  the  ftatute  of  frauds  and  perjuries,  he  was  dc* 
kTrtufe''  creed  to  feal  a  defeafance,  though  there  was  no  agreement  in 
there  wa»  writing  for  that  purpofe.  2  Freem.  Rep.  269.  pi- 337*  Mick 
apparent        1703,  citcs  it  as  a  Cafe  decreed  by  Ld.  Nottingham. 

5.  P.  crted  accordbgly.    Ibid.  2S5,  in  pi.  356* 

26.  Sir  Samuel  Clarke  being  feifed  in  fee  of  the  reverfton  of  the 
lands  in  queftion,  expeHant  upon  the  death  5/*  Margaret  Mumpford, 
who  was  tenant  for  life^  made  a  leafe  for  500  years  by  tvaj  y 
mortgage^  to  commence  upon  the  death  of  Margaret  Mumpford. 
Afternvards  William  Whit  more  agrees  nvlth  Sir  Samuel  Clarke  for  the 
purchafe  of  the  reverfton j  and  the  term  'was  afftgned  to  the  dfendafd 
William  Whiimore^  i6th  May,  and  the  fee  was  conveyed  to  Wtllioin 
WhitmorCf  i^th  May,     In  the  conveyance  of  the  fee  the  conjideratiof^ 

Xtltl  i^  mentioned  to  be  paid  by  John  and  William,  but  there  w^as  a  con- 
currence of  many  other  circumflances,  tvhereby  it  plainly  appeared 
that  John  Whitmore  ivas  only  a  trufeefor  William,  and  that  the  iertn  ^ 
nvas  intended  to  attend  the  inheritance,  but  no  declaration  (f  tntf  ^ 
writing  ;  and  the  defendant  having  denied  the  tnift  by  his  anfwcr, 
the  queftion  was,  whether  any  decree  could  be  made  by  reafon  01 
the  ftatute  ?  In  this  cafe,  though  the  Lord  Keeper  declared  he  was 
fully  fatisfied  that  it  v  us  intended  a  truft,  yet  there  being  no  wnt- 
ing  to  declare  it,  he  was  not  fatisfied  to  do  it  in  oppofition  to  the 
very  letter  of  the  ftatute,  unlefs  they  could  ftiew  him  fome  pre- 
cedents, and  fo  took  time  to  confidcr.  2  Freem.  Rep-  28^* 
pi.  352.  Pafch.  1705.    Sket  V.  Whitmore. 

27.  Though  parol  agreements  are  bound  by  the  29  Car»  *• 
cap,  3.  and  agreements  are  not  to  be  part  parol  and  part  in  writtngj 
yet  a  depoftt  or  collateral  fecurify  for  the  performance  of  the  ^writteff 
agreement  is  net  within  the  purview  of  the  ftatute,  though  there  J^ 
no  writing  declaring  fuch  depofit  to  be  a  fecurity ;  per  Covep^^  ^' 
2  Vern.  Rop.  617. 'pi.  555.  Mich.  ijoS*  Haks  v.  Vandercbem 
U  Ux'  aad  Cole. 
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28.  A.  and  B.  being  feverally  in  a  treaty  about  the  porchafe 
of  a  houfe  and  fome  land  of  C.  they  agfee  by  parol^  ibat  Am 
Jhall  defijly  and  let  B,  pur  chafe ^  and  that  B.  Jball  let.  A.  bavi  fucb 
a  part  of  the  land  at  a  proportionable  price.  A.  defifted  accord- 
ingly, and  B.  purchafed,  but  refufed  to  perform  the  agreement* 
Decreed  at  the  Rolls  for  the  agreement,  as  an  agreenvent  executed 
in  part  by  A.'s  defifting  ;  but  per  Cowper  C,  reverfed,  as  being  a 
parol  agreement  within  the  ftatute  29  Car,  2.  cap,  3,  2  Vcrn. 
R.  627.  pi.  559.  Mich.  1708.     Lammas  V.  Baily. 

29*  Executory  contraft,  as  leafe  for  one  year,  and  fo  from  year 
to  year,  quamdiuy  &c.  is  not  void  by  the  ftatute  of  frauds, 
though  it  be  for  more  than  3  years,  becaufe  there  is  hereby  no  term 
for  above  two  years  ever  fubfifting  at  the  fame  time.  2  Salk.  414- 
p\.  6.  Hill.  7  Ann.  B.JR.     Lcgg  v.  Styudwick. 

30.  An  agreement  to  a  precedent  oBy  hy  zfubfequent  deei^wiM 
be  good,  notwithftanding  the  ftatute  of  frauds  and  pcijuries ;  per 
Powell  J.  Holt's  Rep.  735.  Mich.  7  Ann.  in  cafe  of  BuftielJ  vw 
Burland. 

3 1 .  The  father  purchafes  lands  to  him  and  his  heirs,  and  when 
he  was  upon  his  deathbed  fends  for  his  eldefl  fon^  and  tells  him  that 
thefe  lands  nxfere  bought  with  his  fecond  fon^s  moneys  and  that  he  in*' 
tended  to  give  them  to  him^  whereupon  the  eldeft  fon  pronnfed  thmt  be 

Jhould  enjoy  them  accordingly.  The  father  dies.  The  Ld.  Keeper 
Wright  and  the  Mafter  of  the  Rolls  held,  that  the  cideft  foit 
ought  to  have  thefe  lands,  becaufe  by  the  ftatute  of  frauds  and 
perjuries,  there  ought  to  have  been  a  declaration  of  the  ufc  or 
truft  in  writing  5  but  Lord  Chancellor  Cowper  was  of  another 
opinion,  becaufe  of  the  fraud  in  this  cafe,  .in  that  the  eldeft  fon 
promifed  the  father,  upon  his  death-bed,  that  the  other  ihould 
enjoy  the  lands,  fo  he  took  this  to  be  a  cafe  out  of  the  ftatute. 
Mich.  7  Ann.  Cane.  Sellack  v.  Harris. 

32.  A,  enters  into  treaty  nvith  C.  about  a  parcel  of  landy  and  fi 
did  B.  A.  meets  B.  and  tells  him^  that  if  he  nvould  dejifl<^  and  per^ 
mit  him  to  go  on  tviih  his  intended  pur  chafe  he  VDOuld  let  him  q  par^ 
eel  of  ground  nvhich  he  defired;  accordingly  to  this  B,  agreed^ 
and  A.  afterwards  cofnpleated  his  purchafe  with  C.  then  B.  comes 

'  to  A.  and  defires  him  that  he  would  let  him  have  the  parcel  of 
ground,  to  which  A.  anfwers,  that  now  he  could  not,  becaufe  it 
would  be  more  convenient  to  him  j  and,  fays  he,  though  I  in- 
tended to  let  you  have  it,  as  the  circumftances  then  were,  yet  my 
purpofe,  and  my  intentions,  are  now  altered.  B.  brings  a  biU 
in  Chancery  to  have  a  performance  ctf  this  agreement.  A.  ia&fti^ 
that  he  made  no  abfolute  promife,  and  fets  forth  fuch  agreement 
as  before,  and  alfo  infifts  upon  the  ftatute,  that  there  ought  to 
have  been  an  agreement  in  writing.  At  the  hearing  it  was  in- 
fifted,  that  for  two  reafons  this  was  out  of  the  ftatute  :  ift,  Be-  £  ^22  J 
caufe  the  plaintiff  had  executed  one  part  of  the  agreement. 
2dly,  Becaufe  here  was  an  agreement  iu  writing,  the  agrettnent 
being  fet  forth  in  the  defendant's  anfwer^  Lord  Chancellor  faid, 
here  is  no  abfolute  and  pofitive  agreement,  but  the  words  are 
axpbiguous  and  uncertain^,  and  i\x^Jlatitte  intended  to  cuji  as  well 
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ah  fttch  amUguoui  agreemenU  as  to  preveht  perjuries,  fcc.  and 
this  agreement  will  not  bind  unleis  it  were  in  writing.     Miclw 
7  Ann.  Anon. 
Wms.  Rep.    .  33.  A  ttocmzgt' fettUment  waf  escfJained  hy  articles  precedent* 
'*^*  Vn    ^  Vem.  658.  pi.  584-  Trin,  17 10.     Honour  v«  Honour* 

r        I  Ver'n*  i<S*  Speke  t.  S|iekey  S.  P,      ■■   ■  —Sec  tit.  MyxrUce  (E.  a),  per  tot. 

34,  A  father  encourages  the  court/hip  of  bis  Jon  with  another^ ^ 
daughter^  who  propofes  by  letter  to  give  her  500/.  if  the  father 
^jould  fettle  loo/.  per  annum  on  thefon^  which  is  refufed^  %he  fon 
and  daughter  marry  privately^  and  after  this  letter  is  written  /  tbeti 
bci  tljot  refufedf  confented ;  and  he,  that  confented,  refufed.  On  s 
bill  for  performance  of  this  agreement  it  was  objeded,  that  thefe 
promifes  were  within  the  ftatute  of  frauds,  and  that  the  letter 
being  after  the  marriage  AK)uld  not  bind ;  but  decreed  contra  on 
eivcumftances  of  the  father's  privity  andconfent  to  thematdi  and 
oC  the  marriage,  by  afterwards  approving  of  it.  That  it  was  out 
of  the  ftatute  if  no  letter  for  the  agreement  is  admitted  by  the  an* 
fwer  i   but  this  cafe  doth  not  depend  on  parol  evidence  or  admif^ 

fions ;  for  the  letter  after  marriage,  conjidering  the  traHfaSicns  Af- 
fn^e,  is  fufficient.  The  offer  to  fettle  1.00 1.  per  ami.  iball  be  in 
tail,  with  a  power  to  the  hufband  to  charge  it  with  500 1.  fior 
younger  children,  being  the  mother's  portion,  and  decreed  ac- 
cordingly %  per  Harcourt  Lord  Keeper.  1712.  Hodgfon  ▼•  Hut^ 
cbenfon. 

35.  A  Jieward  has  a  general  authority  to  make  contraBs  wkh  the 
tenants,  &c.  but  this  will  not  bind  the  lord  witliout  his  confenC 
9nd  approbation,  or  unlefs  part  of  the  ^  bar  gam  is  actually  executed  i 
per  Lord  C.  Cowper.  Pafch.  3  Geo. 

Wmt.  Rep.    .  36*  A  di/HnSfion  was  taken  and  ^reed  by  the '  Court,  that 

•* *•  P*'       where  upon  a  treaty  for  marriage,  or  any  other  treaty,  ttie  p^rtte» 

120!  Lady'  <^i^  ^o  an  agreement,  but  the  fame  is  never  reduced  into  writ** 

Monucute     ing,  nor  any  propofal  made  to  reduce  it  into  writing,  fo  that  they 

Ma^  w?i^'    rely  wholly  on  their  parol  agreement,  that  if  this  be  not  executed 

S.  c.  which  h  pa^9  neither  party  can  compel  the  other  to  a  fpecific  pcr- 

fi«at  tit.       fbnnance.     But  if  there  was  an  agreement  to  reduce  it  wto  writings 

fwT^*!!.  ^  ^^  '"^  prevented  by  the  fraud,  or  praftice  of  the  other  party^ 

tiie  Court  will  relieve.     As  where  inftrudlions  are  given  and 

preparations  made  for  the  drawing  of  a  marriage-fetdement, 

and  before  it  is  completed,   the  woman   is  drawn  in  by  the  a£». 

Curances  and  promifes  of  the  man  to  perform  it  to  marry  him ;  per 

Ld.  Macclesfield!.  Ch.  Prec.  526*   pL  323.   Mich.  I7i9#    Sii' 

George  Maxwell  v.  Lady  Montague. 

S.P.  elted         ^n.  A  feoffment  was  made,  and  xiic  feoffee  promifedXo  makctf 

Lord  Not-     defeafance,  which  promile  was  bj  parol  and  not  m  wntmg,  yet 

tingham^ott  decreed   a  good  promife  within    the   ftatute }    per  Noith  K» 

Stwrbe      ^^^^'  ^43*  ^*^^  ^'  ^^  '"'^^  ^^  ^^^  Chancellor  Finche^s  time* 

ftAtttti.    CJwac.  Prec.  Mich.  1719.  in  cafe  of  Sir  Geo.  Maxwell  t.  Lady  Moati^giie. 

38.  W.  leafed  an  houfe  to  N,  for  eleven  years,  and  was  to  aHo^ 
%qL  to  be  laid  out  in  repairs  s  the  affreevmU  vHu  reduced  inta 

Writing 


fvniingjlgned  andfialid  by  both  parties ;  N.  repaired  the  houfe, 
and  finding  it  to  take  a  much  gn^ier  fwn  than  the  20  A  told  W.  of 
it,  and  that  he  would  nevertheUfs  go  on,  and  lay  out  more  money, 
ffhe  would  enlarge  the  term  to  twenty^one  years,  or  add  fourteen, 
or  as  many  as  N.  flipuld  think  fit.  W.  replied,  *  that  they  nmfdd 
not  fall  out  about  that,  and  after  declared,  that  be  would  enlarge  the 
term,  without  mentioning  any  term  in  certain.  Quaere,  Whether 
this  new  ;^eement  made  by  parol,  which  varied  from  the  writ- 
ten agreement,  (hould  be  carried  into  execution  notwithftanding 
the  ftatute  of  frauds  ?  Mafter  of  Rolls  Yaid,  that  before  the  fta- 
tute  written  agreements  could  not  be  controuled  by  a  parol  agree- 
ment contrary  to  it,  or  altering  it ;  but  this  is  a  new  agreement, 
and  the  laying  out  the  money  is  a  performance  on  one  part,  and 
ought  to  be  carried  into  execution,  and  built  his  decree  upon  thefe 
cafes:  ift,  '^here  2  parol  agreement  was  for  a  building  leafe,  and 
before  it  was  reduced  into  writing  the  hffee  began  to  build,  and  after 
differing  on  fbe  ferms  of  the  leafe,  the  leffee  brought  a  bill  and  the 
leffor  i^ed  on  the  fiatute  of  frauds.  The  Lord  Keeper  difmifTed 
the  bill,  but  the  plaintiff  ivas  relieved  in  Dom,  Proc.  and  the  fe- 
cond  was  a   cafe  in  Lord  Jeferies's  time.    MS,  Rep.    Mich. 

4  Geo.  Cane.  , 
3p.  A.  agrees  with  B's  broker  for  5000 1.  South^Sea  flock,  the 

broker,  according  to  ufage,  made  an  entry  of  this  agreement  in  his 
pocket-book*  The  defendant  pleaded  flatute  of  frauds,  that  no 
contrad  can  be  good  unlefs  reduced  into  writing.  Lord  C. 
Cowper  feenaed  of  opinion  that  the  plea  was  good,  and  faid  that 
It  had  been  fo  held  in  many  other  cafes  j  but  on  looking  into  the 
plea  he  found,  that  he  had  barely  pleaded  the  ftatute,  without 
adding,  that  this  agreement  was  not  reduced  into  writing  as  he 
Ihould  have  done,  and  fo  had  not  brought  his  cafe  within  the  fta- 
tute ;  and  therefore  the  plea  was  over-ruled.  Chan.  Prcc.  533, 
pi.  328.  Trin.  1720*     Muffell  v.  Cook. 

40.  Where  the  ftatute  of  frauds  has  been  ufed  to  cover  a  fraud, 
the  Court  has  always  relieved.  The  :ft  cafe  in  Lord  Nottingham's 
time,  where  there  was  an  4ibfolute  cmveyance  and  a  defeafance, 
which  defendant  would  not  execute,  but  infifted  on  the  ftatute,  and 
it  was  over-ruled.  Next  in  Lord  Jeffrey's  time,  where  putting 
the  party  into  poffeffion  was  fuch  an  execution  of  the  agreement  in  part 
as  was  good  againft  a  fubfequent  purchafir  i  fo  where  onefiands  by, 
and  fees  the  party  lay  out  his  money  in  building  on  the  defendants 
ground,  he  was  bound  thereby.  The  bill  here  was  to  have  a  leafe 
according  to  the  defendants  promife,  plaintiff  having  laid  out  money 
in  the  premifes,  and  the  defendant  infifts  on  the  ftatute,  there  being 
BO  agreement  in  writing,  nor  any  certain  terms  agreed  upon, 
and  fays  what  plaintiff  laid  out  was  not  on  lafting  improvements 
but  admits  plaintiff  built  a  ftable  which  coft  him  about  10 1.  It 
was  proved,  that  defendant  told  the  plaintiff  his  word  was  as  good 

05  his  bond,  and  promifed  the  plaintiff  a  leaje  when  hefhould  have  re^ 
newed  his  own  from  his  landlord.  Lord  Chancellor  faid,  that  the 
defendant  is  guilty  of  a  fraud,  and  ought  to  be  punifhcd  for  it, 
and  fo  decreed  a  leafe  to  the  plaintiff^  though  the  terms  were 


uncerum< 
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Uncertain)  it  is  in  the  plaintiff's  deftion  for  what  time  Kc  y/t^iH 
hold  it^  and  he  doth  ele^i  to  hold  during  the  defendant's  term^ 
at  the  old  rent,  and  plaintiff  to  pay  cofts.     Mich.  5  Geo.  Cane. 

41.  Where  a  man  on  promife  of  a  teafe  to  be  made  to  him^  Jayf 
out  tnonej  on  improvementSy  he  fhall  oblige  the  leffor  afterwards  to 
execute  the  leafe,  becaufe  it  was  executed  on  the  part  of  the  leflee  ; 
befides  the  leffor  (hall  not  take  advantage  of  his  oWn  fraud  to.  nin 
away  with  the  improvements  made  by  another  \  but  if  no  Jucb 
gKpence  had  been  on  the  lejfee^s  party  a  bare  promife  of  die  leafe, 
though  accompanied  with  poffeffion,  as  where  a  leffee  by  paret 
agreed  to  take  a  leafefor  a  term  for  fears  certain^  and  continued  in 
pojfejfton  on  the  credit  ther^y  yet  there  being  no  writing  to  mate 
out  this  agreement,  it  is  dire£tly  within  the  ftatute.  Chan. 
Prec«  561.  pL  344.  cites  it  as  held  by  the  Mafter  of  the  Rolls. 
Slich.  1720.  in  cafe  of  Smith  v.  Turner. 

42.  A.  agrees  with  B*  for  the  purchafe  of  tune  houfesy  vhiclt 
were  in  mortgage  to  %  S.  and  pays  him  a  guinea  in  eame/i,     S^ 

[  5^  J  writes  a  note  to  J*  o.  and  defires  him  to  deliver  up  the  writings' 
he  having  difpofed  of  themy  which  y,  5.  refufedy  unUfs  the  mortage^ 
money  was  paid,  him  down,  and  yterwardi  purchafes  them  himfelf: 
on  a  bill  brought  by  A.  for  a  fpecific  execution  of  the  agreement 
it  was  held,  that  neither  the  guinea  paid  down,  nor  the  note 
(which  was  only  an  evidence  of  affent,  but  did  not  afcertain  the 
terms  of  the  agreement  as  to  what  fum  was  to  be  paid,  nor  to 
whom  the  houfes  were  to  be  difpofed  of,  nor  whether  by  way  of 
fale  or  aflignment,  or  leafe,  and  fo  all  the  danger  of  perjury, 
which  the  ftatute  was  to  provide  againft,  would  be  let  in  to  a{^ 
certain  this  agreement)  were  fufficient  to  take  it  out  of  the  ftatute 
of  frauds  and  perjuries.  Chan.  Free.  560.  pi.  344.  Pafch«  1721. 
Seagood  v.  Meal  and  Leonard. 

43.  Where  there  is  a  parol  agreement  for  a  leafe,  and  the  leflee 
by  virtue  of  fuch  agreement  enters  and  builds ;  this  Court  will 
cftablifli  it  on  the  foot  of  fraud  in  the  leJfoTy  notwithftanding  the 
ftatute  of  frauds,  &c.  becaufe  contra£ts  executed  in  part  are  noc 
always  within  th?  ftatute ;  though  executory  contraBs  arc.  Per 
Cur.     9  Mod.  37.  Trin.  9  Geo.   in  cafe  of  Savage  v.  Fofter. 

S.  P.  cited        44.  A.  made  an  abfolute  mortgage  to  B.  (which  was  the  old 
ijtldt^       way  of  mortgaging  cftates) ;  B.  the  mortgagee  promifed  to  make  a  de^  . 
£t\A.  Chan.  f^J^^<^^3  ^^^  ^^^  Court  decreed  B.  to  make  it,  notwithftanding 
Prec  5^6.     the  ftatute  of  frauds.     Cited  Arg.   9  Mod.  88.    HiU.    10  G^^ 
to  have  been  £„  c^nc.  in  cafe  of  Hofier  v.  Read. 

Screed  m  * 

Ld.  Nottinsham^s  time. 

45.  Appeal  from  the  Rolls  upon  this  cafe.  Hendon  entcraF 
into  a  contracf  in  writing  with  the  plaintijf  for  the  purchafe  of  a  col'*  ' 
lege  leafe ;  tht,  plaintijf  agrees  to  renew  the  leafe  in  the  name  ef 
Hendon  y  or  fuch  pa  fan  as  kefhould  nominate  and  appoint.  Hcndort 
diretls  ihc  plaintiff  to  renew  the  leafe  in  the  name' of  Cox y  and  declares 
he  bought  it  for  bim  as  his  agent ;  the  plaintiff  brings  the  bill  againft 
both  for  the  rcfidue  of  the  purchafc-money.  Decree  at  the  Rollt 
Vr'as  againit  both  defendants  to  pay  the  moneys  and  in  cafe  HeiH 
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^on  *(faould  pay  it,  then  he  to  be  at  liberty  to  profecute  the  de- 
cree in  the  name  of  the  plaintiff  againft  the  other  defendant  Cox^ 
who  was  the  principal.  The  defendant  Cox  appeals^  for  that  he 
<]id  not  give  any  authority  in  writing  to  the  other  defendant  Hen- 
-don  to  buy  it  for  him,  and  therefore  per  flat.  29  Car.  2.  of 
frauds  he  ought  not  to  be  bound  by  the  contrail.  Macclesfield 
C.  affirmed  the  decree,  for  that  the  authority  to  treat  or  buy  for 
him  may  be  good  without  writings  though  the  contraB  itfelf  muft  be 
Jn  nvriting^  by  the  ilatute  of  frauds.  MS*  Rep.  Mich.  10  Geo, 
in  Cane.  Waller  v.  Hendon  &  Cox. 

46.  It  was  made  a  queftion,  and  laid  before  all  the  judges  of  Comyns't 
England,  whether  a  contraB  for  Jlock  be  within  the  ftatute  of  ^Ick^^^ 
frauds,  which  mentions  goods>  wares  and  merchandizes  fo  as  to  7  Geo.  t* 
require  die  contradl  to  be  in  writing,  or  money  to  be  paid  in  Picker- 
earnefl,  and  they  were  equally  divided  thereupon  j  faidperLd^  Jleb^y^** 
C  King.  Q.  Wm8.'s  Rep.  308.  Mich*  1725.  in  cafe  of  Colt  y«  s.i*.  ona 
Nettervill.  ^''»'  ^«fo» 

Ld.  Ch.  1. 

King,  who  doubting,  it  Was  argued  before  the  court  of  C.  B.  and  afterwards  at  Serjeanf  s  Inn,  befort 
all  the  judges  of  England,  but  the  judges  being  divided  in  opinion,  it  was  adjourned. -<*— The  Court 
faidy  that  it  had  been  determined  h^re,  that  bargains  rehting  to  Jiuk  are  within  the  ftatute  of  frauds^' 
and  if  earneft  is  not  given,  axe  nuda  pacU.  Sel.  Ca/es  in  Cane,  in  L^.  KJng's  Tinac.  ^i  Tria* 
22  Ceo.    Crull  V.  DodLa. 

47.  Bill  for  a  fpeciiic  performance  of  a  promtfe  by  ^defendant 
to  procure  plaintiff  to  be  made  deputy  to  defendant s  Jon  as  clerk  of  the 
houfe  of  peers  ^  or  other^wife  to  provide  for  plaintiff  in  conjideration  of 
plaintiffs s  ^njyiing  upon    and  foliciting  in  procuring  a  reverjionary 

grant  of  thai  place  for  defendants  fon^^  nvhich  defendant  notu  en-  [  C2C  T 
Joyedf  &c.  Defendant  pleadeil  the  ftatnte  of  frauds  and  perjuries^  , 
and  that  the  promife  was  not  in  writing,  nor  to  be  performed 
within  one  year ;  and  alfo  the  ftatute  of  limitations,  that  the 
promife  was  made  above  fix  years  before  the  bill  filed.  Per  Cur* 
the  plea  allowed  in  both  refpeds,  and  held,  ift,  That  a  parol 
promife  to  be  performed  upon  a  contingency  'which  may  or  may  n^t  hap- 
pen within  a  year  after  the  making,  is  void  within  the  ftatute  of 
frauds,  odly,  And  fo,  if  made  above  fix  years  before  the  bill 
or  aftion  brought,  is  barred  by  the  ftatute  of  limitations,  though 
die  contingency  or  time  of  performance  happens  within  the  fix 
gears'.  MS.  Rep.  Trin.  1726.  in  the  Exchequer.  Reynolds  v. 
Spencer  Cowper,  Eftj. 

48.  Bill  was  brought  for  fpecific  performance  of  covenants* 
The  plaintiff  fold  the  defendant  a  copyhold  eflate  of  the  yearly  value 
cf  i6l,  (on  which  was  timber  to  the  value  of  150I.)  for  630  U 
and  covenanted  to  furrender  on  or  before  Michaelmas  then  next ;  the 
defendant  paid  10  s.  in  part  of  the  purchafe,  entered  on  the  premifes^ 
cut  dcnvn  timber ,  flocked  the  land,  and  did  every  thing  as  owner, 
The  plaintiff  proved  he  gave  notice  in  nvriting  that  he  would 
furrender  next  court  day,  and  attended  accordingly.  On  the  de- 
fendant's part  there  were  feveral  proofs  that  he  was  difordered  in 
his  fenfes,  and  though  there  be  proof  that  the  timber  was  of  the 
value  of  150 1.  yet  as  no  cuftom  is  alleged  of  the  tenant's  hav» 
ing  power  to  cut  it  down,  it  muft  be  according  to  the  common 

Vol.  V.  Qjl  law. 
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h^9  tyy  which  the  tenant  ha»  no  power  ovet  it^  and  therefoiis  t 
pladn  inipofition.  The  Chancellor  was  of  opinion  it  was  a.  gf«at 
tfwr  TNi/tfc^  and  that  his  catting  down  of  timber  was  a  comrtncing 
proof  of  his  folly,  becaufe  a  dih:£t  forfeiture ;  but  as  it  is>  it  k 
a  matter  merely  at  law ;  the  covenant  is  to  furrender  at  or  bo^ 
ibre  Michaelmas,  you  fay  you  wei'e  ready  at  the  next  conr^ 
which  does  not  appear  to  have  been  before  Michi^Imas  ^  if  fun- 
render  had  been^  a£lion  would  have  lain  at  law4  Bill  difmifled. 
SeL  Cafes  in  Cane,  in  Ld.  King's  Time^  3.  Mich^  1 1  Geo.  Ed* 
wards  v.  Heather.    - 


(I)    Executed  in  Part.     By  29  Car.  2.  cap.  3. 


1.   A  Parol  agteementyor  thefaU  of  a  hoirfe^  and  2o>.  paid^ 

^^  decreed  without  further  execution  proved ;  and  the  Mal^ 
ter  of  the  Rolls  faid,  that  he  Jbould  have  demurred  wn  the  hills 
but  having  now  proceeded  to  proof,  he  would  decree  it,  and  fo 
he  did.    4  Freem.  Rep.  ti8.  pi.  154.  Hill.  1670.  Anon. 

2.  A.  agreed  with  B.  for  the  pur  chafe  of  an  houfe  for  290 1*  \q 
to  be  paid}  and  paid  20  /.  in  hand^  and  tendered  the  reft  at  the  daj^ 
and  was  relieved.  3  Chan<  It.ep«  28.  Mich.  21  Car.  2.  at  the 
Rolls,  VoU  V.  Smith. 

3*  Articles  of  agreement  for  a  purchafe  \itmg  performed  in  part, 
decreed  a  fpecific  performance  of  the  whole,  the  m^er  to  fettle 
the  conveyance,  and  the  purchafor  to  give  fecurity  for  the  re« 
mainder  of  the  purchafe  money.  Fin.  R.  20*  Mich.  25  Car.  2. 
Fofter  v.  Elves  &  al'. 

4.  A.  fold  houfes  to  B.  for  2000 1.  A  noie  was  made  by  A» 
of  the  ^greement^^r^  by  JB.  but  not  by  A»  It  was  objected,  that 
the  note  binds  not  A.  who  did  not  £gn  it,  and  that  by  £e  fta- 
tute  of  frauds,  &c.  and  therefore  in  equity  cannot  bind  the  other 
[  526  3  pai'ty  >  becaufe  either  both  muft  be  bounds  or  neither  of  them, 
in  equity;  but  decreed  the  contrary.  2  Chan*  Cafes^  164. 
Trin.    36  Car.  2.     Hatton  v.  Grey- 

5k  A.  by  parol  agreer  to  grant  a  leafe  to  S.  A  leafe  is  drawm 
and  corre£ted  by  B.'s  counfel,  and  afterwards  ingroiled  aftd  ciIm^ 
icuted  by  A.  B.  pleaded  the  itatute  of  frauds,  that  he  had  iigned 
no  agreement  in  writing,  the  words  of  the  a£l  being,  that  it  muft 
be  figned  by  the  party  that  is  to  be  bound  by  It.  North  EL.  of» 
dered  B.  to  anfwer,  and  to  fave  the  benefit  of  the  pka  to  the 
hearing.  Vern.  R.  221.  pL  220.  HilL  1683.  Lo^therv« 
CarriU, 

6.  Admintftrator  and  her  two  children  being  intitled  to  a  leafe 
cf  a  houfe,  agree  to  make  a  leafe  for  10  years.     The  adminiftratOTi^  • 
with  the  privity  of  the  other  two,  executed  the  leafe.     The  ftsr^ 
tute  of  frauds  is  no  plea  for  the  other  two ;    per  Ld.  K.  Nord^ 
Vern.  210.  pi.  207.  Mich.  1683.     Heyter  v.  Sturmali. 

7.  In  a  cafe  where  no  interefl  may  pafs  by  a  parol  agreement, 
yet  iftheperfon  enjoys  according  to  fuch  agreement^  an  a^on  lie$ 

for 
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ibr  me  ifnbney  upon  the  other's  agireement,  as  in  the  cafe  of  an 
^reement  for  ettjoyment  of  tithes  for  6  years*  Skin.  113.  pi.  4. 
Trin.  35  Car.  2.  B.  R*     Eaton  v.  Sherwin. 

8.  A/ett/ement  was  made  on  the  wj/^  in  marriage,  inpurfuanct 
vf  mrticies  in  writing  fealed ;  if  it  after  appear  to  be  deficient^  it 
fliall  be  made  up  by  the  heir ;  but  if  it  had  been  only  upon  a  parol 
agreement^  or  if  at  the  time  of  the  fettlement  the  lands  had 
been  of  full  value,  and  after  by  accident  had  gone  lefs,  there 
iiad  been  no  relief.  Skin.  158.  Hill.  35  &  36  Car.  2.  Speak 
V.  Pedley. 

9.  A  parol  agreement  fif-  a  pufchafe  oflandy  ancf  poffeffion  deli"  In  this  cifir 
>oeredi  decreed  by  Jeflferies  C.  to  be  executed  againft  a  fubfequent  ^^^«  ^•s  ? 
pmrchifor,  with  notice  to  whom  a  conveyance  was  made^  and  1^^^  ^tyTnot' 
"who  had  thereupon  paid  his  money.     Vern.  R.  363.  pi.  357.  A^^^  byd. 
•ftilL  i68r.     Butcher  v.  Stapely  and  Butcher.  ^^'  P*"y» 

•'  *     '  containing 

the  hesdt  of  the  agreemenrt  Ibid. — >-— An  agreement,  though  not  in  writing,  if  executed  en  one 
part,  has  heen  ^ways  loolced  upon  fo  far  condufive,  as  to  induce  the  Court  co  decr^  an  executioa 
Oft  itt  Other  part}  per  Ld.  Macdesfidd.    Ch.  Prec.  518.  pi.  320.  Trin.  1719.  Lockey  t.  Lockey* 

\o.  Articles  for  xhtpurchetfe  of  lands  wertjlgned,  but  not  fealed^ 
fcttt  the  plaintiff  was  put  into  pojfejjton  of  Jome  part.  The  Court 
decreed  an  e!xecution,  and  Ld.  Commifiioner  Rawlinfon  faid^ 
that  agreements  in  writing,  though  not  fealed,  have  fome  better 
^countenance  fince  the  ftatute  of  frauds  and  perjuries  than  thej 
ittd  before.  Ch»  Prec.  16.  pi.  itf.  Hill.  1690.  Wheeler  v. 
Newton. 

11.  If  A.  fays  to  B.  /  will  give  fo  much  for  your  horfe^  and  B. 
tigrees  to  tale  it,  if  nothing  more  pajfeth  between  them,  and  no  earneft 
is  given,  and  they  depart  from  one  another,  this  in  point  of  evi- 
dence is  not  to  be  taken  but  as  a  naked  communication^  and  fo  is 
D.  30.  [pL]  403.  &  14  H.  8.  22%  PerHolt*  Ch.  J.  in  delivering 
the  opinion  of  the  Court.  Lutw.  252.  Hill.  8  W.  3.  in  the  cafe 
x>i  Thorpe  v.  Thorpe. 

12.  A.  at  a  public  fale  of  efiatCj  offered  1 250/.  for  the  purchafe^ 
which  was  accepted  and  agreed  to,  and  conveyances  direfted  to 
be  made,  and  poffeffton  oBually  delivered,  but  difputes  arofe  about 
fettling  the  conveyances*  Wright  K.  decreed  A.  to  proceed  in 
the  purchafe,  in  cafe  he  could  have  a  good  title,  and  for  that 
purpofe  referred  it  to  a  matter.  2  Vem.  455,  pi. -4 17.  Hill. 
1703.     Pyke  V*  Williams. 

13*  A.  purfuanc  to  a  parol  agreement  for  a  building  leafe  of  *  f  527  ] 
Wild-Houfe,  proceeded  X.o  pull  down  part,  and  build  part,  but  be-  Ibid,  d  « 
fore  any  leafe  eacecuted,  the  owner  of  the  foil  died.     Defendant's  ^^f^ifJ^^  "ft 
reprefentatives  knew  nothing  of  the  matter,  and  inCfted  on  the  v.  Butch". 

ftatute  of  frauds,  &c.  and  the  Lord  Keeper  difmifled  the  bill ;  s.  p. 

but  on  appeal  to  the  lords  in  parliament,  that  difmiffion  was  re-  ^Jy^^  * 
verfed,   and   a  building  leafe   decreed ;    *  cited   2  Vern.   456.  .-Jrwhea 
Hill.  1703.  in  cafe  of  Pyke  v.  Williams,  as  the  cafe  of  f  Foxcraft  the  icfTor 
>^- Lifter.  Z^^^ 

that  he  thought  he  was  bound  in  confcience  to  have  made  a  leafe  in  wfiting,  and  the  heir  definng  him 
not  to  difcompofe  kimfelf,  promifed  that  he  would  fupply  jr.  S.  G.  citrd  G.  Eqa.  Rep.  ii.^.. 
S.  C.  citeU  G.  £qu>  Rep.  4.  f,  S.  C.  cittd  Chin.  Prec.  51^.  a&d  5&6« 


V. 
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I  Silk.  113.       T4.  Earned  is  only  to  bind  the  bargain j  and  a  demand  of  goocf» 
pi.  »•  s.  c.  without  tender  of  the  money  is  void,  becaufe  it  is  not  puiiiiant  to 
by^Hoit  cL  the  intent  of  the  bargain.      6  Mod.   162.  Pafch.  3  Ana.     LdDg- 
J.  tt  nifi      ford  v.  Adminiftrator  of  Tyler. 

priof  at 
Guildhall. 

iSaik.  III.       X5.  After  eameft  given  the  vendor  cannot  fell  to  another^  but  if 
pi.  »•  s.  c.  ygj^jgg  Joes  not  come  to  pay  and  take  thegoods,  vendor  ought  to 
by  Holt  ch!  rcqucft  him  to  come  and  pay,  and  if  he  comes  not  in  convenient 
J.  at  nia      time,  the  agreement  is  difTolved,  and  then  he  may  fell.  6  Mod-  i62« 
GuildLi.     P»fch-  3  Ann.  B.  R.    Langford  v.  Tyler. 

1  Saik.  113.       1 6.  Notwithftanding  the  eameft  the  money  muft  be  paid  upon 
P*-  *•  ^.  c.  fetching  away  the  goods,  unlefs  there  is  exprefs  agreement  that 
Nolt'cb  T^  payment  U  to  be  made  at  a  certain  time.     6  Mod.  162.  per  Hc^ 
Ch.J.    Langford  V.  Tyler. 

17.  The  provoft  and  fcholars  of  King's  College  in  Cambridge, 
being  feifcd  in  fee  of  the  tithes  of  Priors  Quarter  in  Tiverton  in 
com.  Devon  cum  pertincntiis,  did  by  a  deed  dated  15  July,  i6$>9, 
demife  the  fame  to  Eliz.  Duck,  widow,  for  2 1  years  under  fevexal 
other  covenants  and  rents,  &c.     And  afterwards  the  faid  Mrs. 
Duck,  by  articles  dated  the  23d  June,  1704,  between  her  of  the 
one  part,  and  Mr.  Upcot  of  the  other  part,  did  covenant  and  pro- 
inifc  to  convey  to  the  defendant  Upcot,  his  executors,  and  af- 
figns,  the  faid  portion  of  titl^es  cum  pertinentiis,  during,  her  eftate 
and  intereft  therein  unexpired  at  Michaelmas  then  next  follow^* 
ing,   and  tlKrc  were  fcveral   other  covenants  and  refervations 
about  the  payment  of  the  rents,  and  providing  for  the  coU^o- 
officersj  and  the  faid  Upcot  was  to  give  in  confideration  of  this 
350 1.     The  plaintiff,  Coleman,  who  had  formerly  been  in  treaty 
with   Mrs.  Duck  for  thefe   tithes,   hearing   the  defendant  had 
articled  for  them  with  her,   applied  him^lf  to  the  defendant, 
and  after  feveral  treaties,   which  proved  to  be  ineffe£tua],   the 
defendant  fends  his  fon,  William  Upcot,  and  Mr.  Froft,  and 
Mr.  Barton^  with  a  letter  to  the  plaintiff's  houfe,  dated  20th  Sep- 
tember, 1704,  wherein  the /aid  defendant  faidy  that  if  Jbe  parted 
nvith  the  "faid  tithes^  it  Jhoitld  be  on  certain  conditions  folloMring^ 
(viz.)   that  the  plaintif  Jhould  pay  the  defendant  150/.    when  ht 
relinquijhed  his  righty  and  executed  his  agreement  with  Mrs.  Duck  ; 
that  tie  plaintiff  fljould  quit  all  pretences  of  tithes  which  the  plaintiff 
or   his  fon  Loudon  Jbould  or  might  claim  in  the  park  lying  within 
the  faid  quarter  of  Tiverton,  and  pay  no  more  than  formerly  per 
acre  for  the  tithes^  or  venifony  and  pay  only  i  o  s.  per  ann.  in  lieu 
of  tithes  or  juftment  for  his  ffth  part  in  Weft  Barton,   and  that 
the  defendant  would  have  the  plaintiff's  right  in  th^  feat  in  the 
^church  where  his  fon  London's  family  fit,  and  unlefs  the  plaintiff 
would  take  it  upon  thefe  termsj  he  would  not  part  with  it ;  and  if  the 
plaintiff  parted  with  it,  the  defendant  was  to  have  the  rcfufal, 
and  would  be  obliged  to  take  it  within  a  year  upon  the  fame 
terms.     This  letter  was  direfted  to  the  plaintiff,  and  brought  to 
his  houfc  by  the  defendant's  fon,  who  came  thither  with  two 
other  perfons,  and  asfoon  as  the  plaintiff  had  perufed  the  letter^  he 

accepted 
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mccepted  if  the  terms  in  the  fold  letter  ;  and  thefon  went  home  and  ao 
quainted  his  father  with  it,  and  the  next  day  fent  his  attorney  to  ac» 
quaint  the  defendant  with  it,  and  to  requefifrom  him  a  copy  of  Mrs, 
J)ucVs  articles  (the  original  being  lodged  in  the  hands  of  a  friend)» 
'  nvho  accordingly,  delivered  them  to  the  f aid  attorney^  and  appointed  a  day 
for  the  executing  the  fame ^  and  the  receiving  of  the  150/.  but  on  fome 
pretence  he  appointed  the  day  after  that,  and  on  the  Monday  went 
to  Mrs*  Duck  (who  had  alfo  notice  of  the  defendant's  agreement 
with  the  plaintiff,  by  the  plaintiff's  order)  and  fettled  a  convey- 
ance from  Mrs.  Duck  to  himfelf. 

N,  B.  The  Utter  was  not  fubfcribed  by  Mr»  Coleman^  till  3  or 
4  days  after  his  accepting'  of  the  bargain^  and  was  af  e.*wards 
ilamped,  paying  the  5  1.  penalty. 

My  Lord  Keeper  decreed  the  defendant  to  perform  this  agree- 
ment, for  that  it  was  diredly  within  the  ftatute  of  frauds,  as  be- 
ing an  agreement  figned  by  tne  party  to  be  charged  with  the  fame, 
and  there  was  no  need  of  its  being  figned  by  both  parties,  and 
the  plaintiff  by  his  bill  hath  fubmitted  to  perform  what  was  re- 
quired of  his  part  to  be  performed.  If  a  man  (being  in  company) 
makes  offers  of  a  bargain^  and  then  writes  them  down^  andftgns  them^ 
and  the  other  party  takes  them  upy  and  prefers  his  billj  this  fhall  be  a 
good  bargain,  and  the  p9rty  fhall  be  compelled  to  a  fpecific  per- 
formance of  it;  This,  though  it  was  not  at  firft  a  contra£^,  but 
conditionally  only,  if  the  other  would  accept  of  it,  yet  when 
^e  other  had  accepted  of  it,  it  was  all  one,  and  the  defend* 
^nt  intended  it  fo  by  his  fending  his  fon  with  the  letter,  and 
two  perfons  befides*  MS^  Rep.  Hill.  Vac.  5  Ann.  Coleman  v. 
Upcot. 

1 8.  Wherever  a  parol  agreement  is  begun  to  be  put  in  execution, 
Mnd  intended  to  be  continued,  there  though  there  be  no  writing,  yet 

this  Court  will  inforce  the  execution  thereof,   notwithflanding  * 

the  ftatute  of  frauds  and  perjuries ;  per  Ld.  Cowper.  G,  Equ^ 
R.  4*  Hill.  6  Ann.  in  Cane,  in  cafe  of  L4*  Guernfey  y.  Rod- 
bridges. 

19.  A.  bought  goods  of  B.  to  the  value  of  500  L  but  not  hav-  But  note,  09 
ing  money  ready  to  pay,  propofed  to  mortgage  land  fo  feiure  the  nuh-  f«»'on  ^m 
ney,  and  in  order  thereto.  A*  left  the  tide  deeds  with  B,  to  get  an  fhli  decret. 
mjfignment  drawn,  who  carried  tne  deeds  to  an  attorney  to  infpe£b  Ibid. 

the  title,  and  draw  the  affignment^  and  after  fon^e  time  the  attor-r 
ney  died  without  drawing  the  mortgage-  Then  B.  carried  the^n 
to  a  fcrivener  for  the  fame  purpofe,  but  before  the  nfortgage  was  • 
perfected  A.  became  a  bankrupt.  Decreed  the  deeds  to  be  delivered 
up  by  B.  to  the  affignee  of  the  bankrupt^  Ch.  Free.  375.  ph  261. 
Mich.  1713.     Brander  V.  Boles. 

20.  A,  the  plaintiff  agreed  to  fell  B,  the  defendant  a  houfe  for 
640  /.  and  by  confent  of  A,  and  B.  an  attorney  drew  a  conveyance,  and 

fent  it  to  B,  who  made  feveral  alterations,  and  gave  it  back  to  be  in-^ 
grojfed,  whereupon  a  time  was  appointed  for  A.  and  B.  to  meet 
and  for  B.  to  pay  the  money.  A.  and  the  attorney  came  to  the 
place  appointed,  and  executed  the  conveyance,  and  got  the  fame  regij^ 
teredf  and  then  brought  his  bill  to  compel  B.  to  pay  the  money. 


5i8 1  Contrast  anti  Ststeement. 

It  was  infiftcd,  that  B/s  altering  the  draught  with  his  owa 
could  not  be  called  a  figning,  and  that  had  he  wrote  orer  tiie 
whole  deed  with  his  own  hand,  without  figning  it^  it  had  not 
been  fufficient,  and  cited  the  cafe  of  Ithel  v.  Potter,  deter* 
mined  at  the  Rolls>  Trin.  I7i9>  on  the  very  fame  point.     And 
Lord  Chancellor  faid,  that  unlefs  in  fome  particular  cafes  wheie 
there  has  been  an  execution  of  the  contrad,  by  entping  upon  anJt 
improving  the  premifesi    the  party's   figning  the   agreement    is 
abfolutely  neceffary  for  the  completing  it,   and  to  put  a  different 
conftruAion  upon  the  zQiy  would  be  to  repeal  it ;  and  as  to  die 
regiftcring  the  deeds,  he  thought  i^  immaterial  as.  to  binding  B. 
And  his  lordihip  laid  great  (Irefs  on  what  the  defendant  mention- 
ed in  the  anfwering  party  wherein  B*  fvfore  that  it  tvas  agreed  en 
C  529  ]    between  A.  and  himy  that  B.  might  ie  off'  at  ann  ti/ne,  on  paying 
the  (fharge  of  preparing  the  writing  which  B.  faid  he  was  willing  to 
do.  Wms.'sRcp.  770.  pi.  221.  Mich.  1722.  Hawkins  v.  Holmes* 

21.  An  agreement,  though  executed  in  party  yet  being  after- 
wards hy  an  oB  of  parliament  rendered  impqffible  to  be  performed^  fliaU 
not  prejudice  any  perfon.  8  Mod.  51,  Trin.  7  Geo.  i.  Win* 
jiington  V.  Brifcoe. 

22.  Some  heads  of  a  leafe  agreed  upon  were  taken  by  an  attorney 
In  Horitingy  but  upon  proof  that  fome  other  were  omitted  which 
were  agreed  upon  between  the  parties  at  the  fame  time,  it  waa 
decreed  that  thofe  claufes  fhould  be  put  into  the  leafe,  not- 
Withftanding  the  ftatute  of  frauds,  which  was  ftxongly  infifted 
upon  \  ^rg*  9  Mod.  88.  HilK  10  Geo.  i.  in  Cane*  in  the  cafe  o^ 
^ofier  V.  Read^  cites  it  as  the  cafe  of  Jones  y.  Sheriff. 

(K)     Pleadings. 

t*  TN  trefpafs  upon  the  cafe,  the  opinion  of  the  Court  was,  ^t 
-^  if  a  man  declares  that  the  defendant  took  upon  him  to  make  a  mill 
by  a  dayy  and  did  noty  the  declaration  is  not  good,  becaufe  it  is  not 
aiclared  what  he  fbould  have  for  his  labour^  and  the  reafon  feems 
to  be  inafmuch  as  otherwife  it  is  nudum  paitum  unde  non  oritur 
a£):io;  quod  nota.     Br.  Contraft,  pi.  5.  cites  3  H.6.  36. 

2.  Notwithftanding  a  contra  ji  may  be  upon  condition,  yet  in  debt 
the  party  ^all  not  traverfe  the  contrary  becaufe  he  may  wage  bis 
law.     Br.  Contraft,  pi.  7.  cites  33  H.  6^  43. 
'  3.  In  debt  upon  a  eontraBy  if  the  defendant  fiys  that  it  was  made 

upon  certain  condition  at  another  place  in  the  fame  county^  {tit  plaint^ 
may  fayy  that  it  was  made  fimply  without  condition,  prift,  widiout 
traverfing  the  place,  becaufe  it  is  in  one  and  the  fame  county ; 
but  if  the  condition  be  made  in  another  county,  there  he  fliall 
traverfe  that  it  was  not  made  (imply  where  the  plaintiff  counted, 
and  the  like  order  ihall  be  in  detinue  of  chattels,  faid  by  Needham 
that  it  was  adjudged  the  laft  term,  quod  nemo  negavit,  and  fo  fee 
contraft  traverfable,  which  ijj  in  effefl;  a  mefne  conveyance,  where 
he  might  have  waged  his  law.  Br»  Traverfe,  per,  &c.  pi.  30.  cites 
34H.$.  42. 

4.  Debt 
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4«  Debt  upon  a  retainer  in  hu/handryfir  hisjhlarj  arrear ;  the  de^ 

JeneLint  faidj  thtt  be  did  not  retain  him  in  hujbandry^  and  a  good 

plea,  by  reafon  that  he  cannot  wage  his  law  in  this  cafe,  and 

therefore  he  may  traverje  the  contract ;  qtiod  nota  bene*  Br.  Con* 

tra£l:,  pi.  20.  cites  38  H.  6.  22. 

5.  A  prior  retained  afervant  whoferved  the  boufe^  the  prior  dW« 
The  fuccefTor  (hall  be  charged,  though  the  falary  was  more  than 
is  warranted  by  the  flatute ;  and  per  Danby,  his  count  is  good^ 
though  he  did  not  fay  -by  whom  he  was  retained^  nor  whether  he  di4 
hufervice  or  not.  Quapre  of  the  retainer.  Br.  Contradf  pi.  57* 
cite^  3  E«  4.  2|. 

6.  Debty  becaufe  the  plaintiff  had  the  £?n^  and  ipn  of  the  def 
ji^ndant  at  boards  and  let  to  the  defendant  a  chamber  for  the  feme 
and  fon,  rendering  for  the  chamber  and  boarding  6  s.  a  wedc  | 
and  the  defendant  faidj  that  the  plaintiff  did  not  let  the  chamber,  and 
by  the  beft  opinion  it  is  a  good  anfwer  to  all ;  for  dejlroying  tb$ 
contra^  in  party  is  4cftroying  it  in  all  |  for  it  is  a  tiung  intirct 
Br.  Barre,  pi.  39.  cites  9  £.  4.    i. 

7.  In  debt"  a^ainft  B.  upon  a  control  he  y2uV,    that  the  con*    C  53^  3 
fraB  was  made  by  hifn  and  one  C*  who  is  alive  not  named  i  jiidg^ 

ment  of  the  writ }  by  which  the  writ  abated.    Br.  Brief,  pi.  217. 
cites  9  E.  4.  24. 

8.  A£lion  upon  the  cafe  of  bargain  of  certain  land^w*  money  paid 
^efore^hdnd^  and  after  he  infeoffed  af^ranger  contrary  to  his  bargain  ; 
the  defendant  faidy  that  he  fold  to  the  plaintiff  upon  condition  hejhould 
pay  to  him  10/.  fuch  a  day^  and  per  Cur.  there  he  ought  to 
traverfc,  abfque  hoc  that  it  was  fold  fbr  fo  much  money  paid  before* 
bandy  prouty  &c.  For  when  the  plaintiff^^^/j^  recites  his  bargain^^ 
it  fuffices  for  the  defendant  to  traverfe  it.  Br^  Trav^jfe,  per,  &c, 
pi.  248.  cites  16  E.  4*  9^ 

9.  But  Brooke  fays  it  feems,  that  if  the  bargain  be  declared Jin-^ 
glcy  the  defendant  vmyfbew  that  it  was  upon  condition  without  tnu 
verfe,    Br.  Ibid. 

ID.  Debt,  and  counted  of  a  leafe  of  a  clmmher  and  certain  beds  to 
the  defendant,  and  thai  he  fball  be  at  table  with  the  plaintiff  for  a 
pertain  time,  paying  2ox.  by  the  week  for  ally  and  counted  that  it 
amounted  to  lol,  &c.  The  defendant  faidy  that  as  to  the  chamber 
and  bed  non  dimifit,  and  found  for  the  plaintiff,  and  alleged  in 
arreft  of  judgment,  that  this  is  jeofail,  becaufe  he  did  not  anfiver 
to  the  boarding ;  and  upon  good  argument  ii^  w^s  held  that  the  con'^ 
^roBfalfe  in  parcel  isfalfe  in  ally  and  therefor^  <he  plea  good,  quod 
non  dimifit  parcellam,  &c.  and  therefore  the  plaintiff  recovered  by 
award.  But  Brian  was  ftrongly  againft  it,  and  the  juftices  of 
B.  R.  in  coming  from  Weftminfter  faid,  that  it  was  jeofail. 
And  per  Brian,  the  iffue  ought  to  have  been  nihil  debet  prout^  tlCn. 
and  give  his  matter  in  evidence;  but  all  the  other  juftices  of  C.  B« 
were  againft  Brian,  and  it  feems  to  be  good  reafon  that  it  (hall  be 
a  good  plea;  for  otherwife  the  plaintiff,  by  falfe  deciarationi|^ 
(where  the  contra^  >was  only  for  boarding)  may,  by  the  adding 
the  leafe  of  the  chamber,  ouft  the  defendant  of  his  law  without 
juft  caufe  \  ^uodAOta*    Br.  Dette,  pL  170.  atc.s.9i*&  4*  9^. 

0^4  luhk 
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ti.  In  debt  the  defendant  may  iraverfe  part  of  the  contrad:.  of 
the  thing  of  which  the  defendant  cannot  wage  bis  law^  Br*  Coit* 
trad,  pi.  28.  cites  21  £.  4.  28. 

1 2.  It  was  faid  arguendo,  that  in  deh^  if  the  pUdntiff  counts  ^ 
buying  of  a  horje  in  the  county  of  Middlefex  for  20  s.  and  the    de^, 
fendant  fays^  that,  he  bought  it  in  London  upon  conditionj  and  Jbevaed 
the  condition  performed^    abfque  hoc  that  he  bought  it  in  the  county 
of  Middiefexy  prout,  &c.    and  a  good  plea;    quod  omnes  concei- 
ferunt.     Br.  Traverfe,  per,  &c.  pL  261.  cit^  21  E.  4.  29. 
See  tit.  Ap.        J  2^  If  one  retains  a  fervant  to  ferve  for  a  year ^  for  a  f alary  of 
tolL'^'        20  s.  there  if  the  fervant  demands  the  20  s.  he  ought  to  Jbe^ 
that  the  time  is  paft^  viz.  that  the  year  is  expired,  and  ought  to 
plead  it  certainly ;    becaufe  his  adion  is  given  in  refpefl  of  the 
year  pad,  and  of  the  thing  done  in  time,  and  the  time  is  parcel 
of  the  caufe  of  the  demand,  and  precedes  the  demand.    PI.  C.  26.  b. 
cites  Mich.  20  H.  7^  12.  by  Rede  J. 

14.  Adion  for  breach  of  covenant  in  a  deed^^  defendant  pleads 
parol  agreement y  afterwards  in  dif charge  of  the  former  covenant ,  but 
the  Court  held  the  plea  not  good,  and  took  thefe  difierences ; 
that  a  parol  agreement,  before  breach  of  ^t,  may  be  difcharged  by 
parol,  and  fo  pleaded  \  but  after  breach  it  cannot  be  pleaded  in. 
difcharge  without  fatisfadion  alfo  pleaded ;  but  a  4ifcharge  may 
be  pleaded  by  deed,  be  the  covenant  by  parol  or  by  deed  after  a 
breach,  and  without  Jatisfa^ion»^  Sty.  8.  Hill.  22  Car.  B.  R^ 
Fortefcuc  v.  Brograve. 

•     15.  He  that  will  have  the  benefit  of  a  mutual  agreement^  muf^ 
Jhew  that  he  has  done  his  part.      MS.  Tab.  March  28,    IJ^J* 
Duchefs  of  Hamilton  v.  DuJce  Hamilton. 


■>    T 


\ 


1  (L)     Decreed. 

I.    A  Draught  of  an  agreement  before  commij/ioners  decreed,  not;* 
^^  withikanding    the    defendant  refufed.      ii  &   X2  £liz. 
Toth.  65.     Pope  V.  Mafon. 

2.  Though  an  e/late  cannot  be  created  by  covenant  by  law,  yet 
it  will  be  made  good  in  equity.  Toth.  147.  cites  June  40  £liz. 
Pruice  V.  Groen^ 

3.  The  defendant  promifed  and  agreed  to  affure  leafes  in  marriage 
with  the  plaintiff's  daughterly  who  would  not  pcrfprm  it,  but  orr 
derec',  Toth.  260.  cites  Long  v.  Long.  40  Eliz.  li.tA.  fo.  360 
or  369. 

4.  A  Tnznprcmifed  to  ajfure  lands  in  confideration  of  marriage^ 
but  after  the  marriage  refufeth,  yet  ordered.  Toth.  260.  cites 
.Gerard's  cafe  in  2  Jac  li.  A.  fo.  202. 

J.  Where  the  law  cannot  give  a  leafe,  or  a  thing  promifedy  Bui 
damagey  there  is  fome  caufe  for  the  Court  to  compel  the  party 
to  perform  the  thing  promifed.  Toth.  ^259-  cites  Brown  v. 
North,  Waller  V.  Salter,  Tiin.  8  Jac.  li.A. 

6,  The  defendant  promifed  to  fell  the  plaintiff  landy  wliereof  loj. 
^•^  given  himy  yet  the  defendant  would  not  perform^  yet  he 

fhould^ 
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ihould.  Toth.  260.  cites  Feme  v*  Bullock.  Mich.  9  Jac.  l\.  A« 
io.  274* 

7.  The  defendant  promifed  his  father ^  to  ajjure  certain  copyhold 
lands  to  the  plaintiffs  but  the  father  dying  before  any  furrender^  he 
denied  to  afTure  the  famcj  yet  decreed  he  fbould.  Toth.  261. 
cites  21  Mali,  9  Jac.    Paiie  v«  Paile. 

8.  Upon  a  promife  made  by  the  defendant  to  convey  his  lands 
unto  the  plaintiffs  was  the  caufe  of  his  marriage ^  but  when  the  faid 
defendant  came  to  be  old,  he  conveyed  away  the  (ame  lands  from 
the  plaintiff,  contrary  to  his  promife.  The  plaintiff  was  relieved 
for  part  of  the  faid  lands*  Toth,^  260.  cites  13  Jul^  11  Ja« 
Qtway  V.  Hibblethwaite. 

9.  A  promife  of  500/.  t9  male  himfelf  a  baronet^  but  would  not 
pay  it.  Toth.  26 1>  262-  cites  Ruflel  v.  Read ;  yet  decreed 
about  5  or  6  Car. 

10.  A.  purchafes  land  of  B.  at  43  20 1.  A.  after  agrees,  that 
f/i  B!s  abatement  ^420  /•  of  the  4320  /.  he  would  re^convey  when-* 
ever  the  king,  and  dean  and  chapter  were  reftored.  B.  made 
the  abatement.  Decreed  againft  the  fon  of  A.,  A.  being  dead, 
fhough  it  was  objeded,  that  it  was  only  in  nature  of  a  wager, 
and  the  conGderation  unequal  and  penal ;  and  that  an  a£lion 
more  properly  lay^  Chan.  Cafes,  42.  Hill.  14  Car.  2.  on  appeal 
from  a  decree  at  the  Rolls.     Parker  v.  Palmer. 

1 1 .  Promife  to  deliver  up  a  bond  upon  a  condition,  which  was 
afterwards  performed ;  decreed  to  deliver  up  the  bond,  though 
the  thing  done  did  not  amount  to  the  fum  due«  N.  Ch.  R.  128. 
21  Car.  2.     Bootle  v.  3an£lry« 

12.  Sale  of  fourteen  {hares  o\it  of  thirty-Gx  (liares  in  the  New- 
River  water,  which  thirty-Gx  ihares  were  charged  with  a  rent 
of  500 1.  per  ann.  to  the  crown  in  fee,  and  lool.  per  ann.  to 
H.  M.  for  life.  And  Sir  Hugh  ii^  his  agreement  with  B.  had 
covenanted  to  difcharge  the  fourteen  fbares  he  had  agreed  to  fell  B. 

from  thofe  rents.  Decreed  ths^t  the  plaintiff  fliould  enjoy  the 
fourteen  ihares  difcharged  pf  thofc  rents,  and  that  the  other 
twenty-two  ihares  ihould  be  fubjed  to  the  plaintiff's  indemnity 
therein,  notwithitanding  it  was  inGfted  that  Sir  Hugh's  covenant 
to  difcharge  the  fourteen  (hares  of  thofc  rents  was  merely  per- 
fonal,  and  did  not  nor  could  charge  the  whole  rents  upon  the 
twenty-two  ihares.  Chan.  Cafes,  208.  21 2.  Trin.  23  Car.  2. 
Lord  Combury  v.  Middleton. 

13.  The  remedy  of  an  agreement  ought  to  be  reciprocal;   per    [  53I  3 
Windham  J.    Chan.  Cafes,  209.  Trin.    23  Car.  2.     Lord  Corn- 
bury  V.  Middleton.  ^ 

14.  Kwiiovf  agrees  io  accept  100/.  per  ann.  for  heryoiW/i/r^, 
when  by  marriage  articles  ihe  was  to  have  300/.  per  ann.  The 
Court  decreed  die  agreement.  Fin.  R.  128.  Mich.  26  Car.  2. 
Norcliff  V.  Worfeley. 

15.  A.  having  made  a  bill  offale^  and  confeffed  a  judgment  to 
B.  for  fecuring  rent,  agreed  auerwards  with  S.  to  deliver  up  the 
bill,  and  acknowledge  fatisfailion  on  the  judgment,  if  C.  would  be 
l)pund  with  B.  to  A.  for  payment,  which  was  done  accordingly, 

1 1  but 
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bttt  B.  <Sed  before  he  bad  perfonned  his  part.  Decreed  that  the 
adminiftrator  of  B.  deliver  up  the  bill  of  fale,  and  acknowledge 
fatis£ai£iion  on  the  judgment.  Fin.  R.  300.  Pafdi.  29  Car.  2. 
Love  V.  Hawkes. 

f 6.  A  voluntttry  agreement  is  not  obKging  in  equity,  milcfs 
the  whole  be  performed.  Chan.  Cafesj  302.  Mich.  29  Car.  2. 
Butcher  v.  Hinton  &  Short. 

17.  An  agreement  between  creditors  of  a  bankrupt  decreed  to  be 
performed.  Fin.  R.  326.  Mich.  29  Car.  2.  Ebfworth  and 
Manfcll  Y.  Kent  &  al'. 

18.  Leflee  of  a  term  agrees  in  confideration  of  money  paid^ 
and  more  to  be  paid,  to  fell  bis  term  to  A*^  A*  procuring  en  li^ 
cenee  ofieffbr  and  demiftng  the  land  to  B^far  Hfe,  A.  inftead  af  a 
licence  took  a  new  leafe  of  the  leflbr  for  the  fame  lives,  and  by 
bill  fets  forth  that  he  is  ready  to  make  the  demife  to  B.  and  pay 
the  reft  of  the  money.  Decreed  the  agreehient  to  be  performec^ 
and  &e  leafe  to  be  made  to  B.  and  B,  to  execute  a  counter- 
part. Fin.  R.  420,  Pafch.  31  Car.  2^  Wallcnger  v.  Greezi-> 
field  &  Norris* 

19.  In  cafe  of  an  unrea/bnaUfe  agreement^  though  reduced  into. 
writing  but  not  fealed,  as  to  give  in  marriage  wiUi  one  daughter 
snore  than  would  be  remaining  for  the  father,  (who  waa  in  debt^ 
and  two  other  daughters,  and  the  mother.  Ld.  Chancellor 
would  not  decide  the  fame,  but  if  the  plaintiffs  could  recover 

*  •  at  -law  he  would  leave  them  to  the  remedy,  and  it  was  referred 
to  the  parties  to  agree  amongft  themfelves,  elfe  to  autte&d  again. 
%  Chan*  Cafes,  17.   Hill.  31  ^  32  Car.  2.  Anon. 

20.  A.  agreed  to  fell  land  to  B.  and  received  210/.  ^thefur^ 
chafe  money^  and  the  refidue  was  to  be  paid  on  executing  the 
conveyance  fuch  a  day.  But  at  the  day  the  writings  were  no< 
ready  though  the  money  was ',  and  A.  telling  B.  he  coukl  have 
100/.  more  for  the  land  if  B.  would  confent  to  quit  it  to  C. 
and  that  then  A»  ivouid  pay  back  to  B.  the  210  /.  with  intereft, 
to  which  B.  confented,  and  C.  promifed  to  become  B.'s  pay- 
mafter,  if  B.  could  procure  A.'s  order  for  that  purpofe;  but 
A.  rcfufing  to  give  fuch  order,  B.  brought  his  bill  to  compel 
him.  Decreed  that  C.  pay  the  fame,  Fin.  R.  456.  Trin.^ 
32  Car.  2.     Farmer  v.  Marfton.         ' 

21.  A.  fdls  part  of  a  (hip  to  B.  and  made  a  bill  of  fate  of  it,^ 
and  B.  gave  bond  for  the  money.  A,  f notches  away  the  bill  cf  faie^ 
and  faid  he  would  keep  it  till  B.  had  paid  the  money.  B.  re- 
qucfted  a  bill  of  fale,  but  A.  refufed.  However,  B.  took  pof» 
fejfton  of  the  (hip,  and  v/ent  a  voyage  with  her ;    at  the  return  , 

A.  offered  to  give  B.  a  bill  of  fale,  which  B.  then  refufed,  and 
nowfues  to  have  up  his  bondy  though  he  had  not  paid  the  money., 
Finch  C.  decreed  the  bond  to  be  delivered  up  to  B.  and  B.  to 
re-aflign  the  part  of  the  flnp  •,  becaufe  when  A.  had  fccurity 
he  ought  on  demand  to  have  made  aflurance.  2  Ch.  Cafes,  5, 
Mich.  32  Car.  2.    Legate  v.  Hockwood. 

22.  If  a  man  buys  lands  and  fccures  the  money,  if  he  who 
fells  will  not  mate  affurance  when  reafonably  demanded,  he  Ihall 

lofe 


}6fe  iiic  bargatii,  and  bond  decreed  to  be  deKvered  up*     7.  Chan, 
Qzks,  6.     Mich.  32  Cir.  2.  in  cafe  of  Legate  v.  Hockwood. 

23.  A  promife  or  agreement  hj  feme  file  to  avoid  a  law-fuit, 
that  ifihedied  without  iflue  (he  would  leave  J >  S.  500/.  Ipr /^^ 
/o/i^.  Sbe  marries  and  devifes  the  land  to  her  hufband,  and 
idies.  Decreed  that  the  agreement  be  epcemted^  Vetn.  R.  4S, 
Pafch.  1682.     Goilmere  v.  Battifon. 

24.  Where  firft  purchafir  pays  not  money  according  to  arti-  Jin-  l^ep, 
fclcs,  J  ficond  ftnrcbafir  {^tXl  be  admitted^  though  he  had  notice,  ^^q^*'^' 
2  Chan.  Cafe^i  121.  Trin.  34  ^ar.  2.     Barcbone  V.  Barnes.        Howes *▼.* 

25.  Where  a  parol  agreement  is  confiftcnt  with,  and  does  Huniingdoti 
not  contradiB  the  deedy  you  may  fue  at  lawj  per  Lord  Keeperi  ***  *' 
and  refufed  to  grant  relief.     2  Chan..Cafes,  143.  Trin.  35  Car.  2% 

Foot  V.  Salway  &  al*. 

26.  A  contraji  which  carries  an  equity  to  have  it  decreed 
in  fpecie,  ough^  to  be  without  all  objection:  per  Ld.  K.  Norths 
Vcm.  272.  pi.  268.  Mich.  1684,  in  cafe  of  Johnfon  v.  Nott. 

27.  A  perfon  indebted  by  bonds,  and  failing  in  the  world^ 
Sipplies  to  xiitfcrivener  of  the  obligees,  to  know  where  they  lived, 
to  apply  to  them  for  a  conipofition  j  but  the  fcrivener  not  telling 
him,  but  pretending  thb  obligees  were  abfolutely  under  his  di- 
redion,  undertook  to  compound  for  iqs,  in  the  pound^  which  was 
more  than  other  creditors  received.  The  debtor  paid  fomc 
money,  and  tendered  the  reft  according  to  the  agreement,  but  the 
pbligees  would  notfiand  to  the  agreement.  The  fcrivener  refufed  to 
deliver  up  the  bonds.  On  a  bill  by  the  debtor  it  was  decreed, 
that  he  pay  to  the  obligees  their  principal,  intereft,  and  cofts, 
and  that  the  fcrivener  fliould  repay  what  the  plaintiff  fliould  fo  pay, 
and  indemnify  the  plaintiff  according  to  the  agreement ;  per  Lds* 
Commiffioners.  2Vern.  127.  pi.  126*  Hill.  1690.  Parrot  v. 
Wells  &  Clerk, 

28.  A.  makes  a  voluntary  fettlement  on  B*  who  afterwards  agrees 
to  deliver  it  up  without  any  confideration.  This  agreement  will  be 
decreed  in  equity ;  for  by  Ld.  Keeper,  a  voluntary  fettlement 
may  be  furrcndered  without  confideration,  and  decreed  a  recon- 
veyance.    Chan.  Prec.  6g.  pi.  62.    Hill.  1696.    Wentworth  v, 

^  Dcverginy. 

29.  Chancery  will  not  alter  or  amend  the  agreement  of  the 
parties.  Chan.  Prec.  89.  Hill.  1698.  Warrington  v.  Lang- 
ham. 

30.  Bond  to  transfer  300 1.  Eaft  India  ftock  on  or  before  Sep- 
tember 30  next.  The  ftock  was  much  rifen  in  value  fince  the 
agreement,  yet  the  defendant  was  decr^d  to  transfer  300  U 
ftock  in  a  fortnight,  and  account  for  all  dividends  fince  plaintiff 
ought  to  have  transferred,  and  cofts  at  law,  and  here,  or  difmifs 
the  bill  with  cofts.  2  Vem.  394.  pi.  365.  Mich.  1700.  Gard- 
ner V.  Pullen. 

31.  As  a  beneficial  bargain  will  be  decreed  in  equity,  fo  if  it  Ch.  Prec. 
happens  to  be  a  lo/ing  one,  it  ought  for  the  fame  reafon  to  be  [^Q^i,  Prcc. 
decreed;   per  Wright  K.     2  Vem.  423.  Pafch.  1701.     City  of  589.  Beech, 
liondon  v.  Richmond  &  al\  e'  ©"*"* 

32.  Equity 
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^2.  Equity  will  not  carry  unreafotuAle  agreements  into  execo* 
tion.   MS.  Tab.  February  pth,  1721.  Brain  v.  Woolly.  Julyiith, 

1 721.  Caral  v.  Chamberlain.  March  24th,  1720.  Top  v.  Stan- 
hope. 

13.  Equity  will  not  decree  tenant  for  life  to  commit  aforfeiturt. 
i.  Tab.    February  1721.     Brian  v.  Afton. 

34.  Nor  where  the  method  of  obtaining  them  is  ntiflriStly  regular^ 
altliough  executed  in  part.  MS.  Tab.  May  I'lA^  1721.  Rock- 
ford  V.  Crefwick. 

35.  Nor  where  a  perfon  of  "weak  underfandxng  is  drawn  into  it. 
MS.  Tab.  July  14th,    1721.     Carol  v.  Chambcrlyn. 

36.  EaH  Godolphin  agrees  %uith  builders j  before  tne  afl:  made  for 
C  534  3    building  Blenheim  at  the  expence  of  the  crowti  5  and  recites^  that 

ie  madefuch  agreements  at  the  infance  and  defire  of  the  Duke  of 
Marlborough'  The  duke  is  bound  by  fuch  agreement^  and  as 
well  liable  to  pay  for  the  work  done  after  the  (latute  as  befdre. 
MS.  Tab.  May  8th,  1721.    Duchefs  of  Marlborough  v.  Strong. 

37.  Whether  an  agreement  made  loith  the  committee  of  the  vef 
try  J  but  never  made  an  aSf  of  the  veftry^  fliall  be  carried  into  exe^ 
cution?     MS.  Tab.   November  23d,  1722.     Bennet  v.  Perry. 

38.  Where  a  contract;  has  lain  dormant  for  many  years ^  there 
ihall  be  no  fpecific  performance  decreed.     M3*  Tab,  March  3, 

1722.  Wingfeild  v,  Whalcy. 

I  39.  The  plaintiff's  houfe  being  fo  near  the  church,  that  the 

5  o'clock  bell  rung  in  the  morning  difturbcd  the  plaintiff.  He 
came  to  an  agreement  in  writitig  nvitb  the  churchwardens  and  inba* 
bitantSj  at  a  veftry,  that  the  plaintiff  would  erect  a  cupola  and  clock 
at  the  church,  and  in  conjideration  thereof^  the  5  o^clock  bell  fbouli 
not  be  rung  in  the  morning  \  this  is  a  good  agreement,  and  de- 
creed to  be  binding  in  equity.  2  Wms.'s  Rep.  266.  HilL  1724. 
Martin  &  al'  v.  Nutkin  &  al'. 

40.  Private  agreement  in  derogation  of  marriage  articles  fct 
afide.     MS.  Tab.  1728.     Morrifon  v.  Arbuthnot. 

41.  A.  treats  for  the  marriage  of  his  fon,  and  in  xht  fettlement 
en  his  fon  there  //  a  power  referved  to  the  father^  to  jointure  any 
wife,  whom  he  fhould  marry ^  in  200 1.  per  annum^  paying  looo/^ 
to  the  fon.  The  fatlier  treating  about  marrying  a  fecond  wifc^ 
the  fon  agrees  with  the  fecond  wif^s  relations  to  releafe  the  1 000/. 
and  does  releafe  it,  but  takes  a  private  bond  from  the  father  for  the 
payment  of  this  1000/.  Equity  will  not  fet  afide  this  bond,  bc- 
caufe  it  would  be  injurious  to  the  firfl  marriage^  whidi  being 
prior  in  time  is  to  be  preferred^  3  Wms.'s  Rep.  66.  pi.  17.  Triiii, 
1730.     Roberts  v.  Roberts. 

42.  A.  articled  with  B.  for  the  purchafe  of  land  devifed  to  B.  by 
J.  5.  Afterwards  B.  fued  A.  to  compel  him  to  complete  th^ 
purchafe  and  pay  the  purchafe  money.  B.  anfwered,  that  he  be^ 
lieved  J.  S.  duly  executed  the  faid  will,  and  devifed  the  premife^ 
as  fet  forth,  and  admitted  tlie  articles,  and  that  he  was  ready  to 
proceed  in  his  purchafe,  all  proper  parties  joining.  The  fvHl  wat 
proved  in  Chancery  to  be  duly  executed ;  but  the  heir  whg  'u:fts  beycn4 

fea^  thcuel  tnade  a  party  defendant ^  had  not  appealed  to  or  anjwere^ 

tbt 
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thtfaid  UlL     B.  had  entered  upon  part  of  the  eftate,  but  the  other 

J  art  being  in  a  bad  condition,  he  wanted  to  be  difcharged  of 
is  purchafe.  Ld.  Chancellor  King  faid,  that  it  appears  the  de- 
fendant who  articled  for  the  purchafe,  knew  at  that  time  that  the 
heir  was  beyond  fea,  and  ftill  accepted  the  title^  without  infijling 
that  the  heir  Jhould  join^  or  that  the  willjhould  be  proved  again/t  the 
heir;  alfo  the  defendant  admits  by  his  anfwer,  that  the  will  was 
duly  executed,  and  by  entering  upon  great  part  of  the  eftate, 
has  himfeif  executed  the  purchafe,  for  which  reafon  let  him  pay 
the  reft  of  the  purchafe  money,  with  intereft,  according  to  the 
articles ;  and  at  the  fame  time  let  the  truftees  and  mortgagees 
join  in  proper  cotiveyances  to  the  defendant  the  purchafor* 
It  feems  in  this  c^fe  to  have  been  a  great  help  to  the  title,  that 
the  mortgage  made  by  the  teftator,  and  prior  to  the  will,  was 
for  the  greateft  part  or  the  purchafe  money,  which  muft  be  kept 
on  foot  for  the  proteftion  of  the  title.  3  Wms.'s  Rep.  192, 193. 
Trin.  1733.     Colt  v.  Wilfon  &  al'. 

43.  A  bill  in  equity  lies  not  to  compel  the  performance  of  an 
agreement  to  pay  in  cofifideration  of  having  JHfled  a  profecution  for 
felony ;  otherwife  if  to  flop  a  profecution  at  law  for  a  fraud, 
3  Wm3.'s  Rep.  279.  Pafch.  1734.  in  cafe  of  Johnfon  v.  Ogilby 
&  al'. 

44.  An  agreement  was  afjigned  hy  the  parties^  and  by  the  confent 

made  an  order  of  Court  tofubmit  tofuch  decree  as  the  Court  fhould  make^    [  S3 S  3 
and  neither  party  to  bring  an  appeal,  yet  the  caufe  allowed  to  be 
re-heard;     3  Wms.'s  Rep,    242.    pi*  57*   Hill.    1733.     Buck  v. 
Fawcett. 

45.  An  attorney^  for  and  on  behalf  (f  his  client  the  defendant^ 
promifes  to  pay  500/.  This  being  done  by  the  confent  of  the  client^ 
the  attorney  is  not  liable,  but  only  the  client ;  otherwife  if  the  at- 
torney had  no  authority  from  his  client  to  make  this  engage- 
ment. 3  Wms.'s  Rep.  277.  pi.  68.  Hill.  1734.  Johnfon  v. 
OgUby  &  ar. 

46.  A  truft  e/late  was  decreed  to  be  fold  for  the  payment  of  debts 
and  legacies,  and  to  be  fold  to  the  beil  purchafor.  A.  articles  to 
buy  the  e/late  of  the  truflees^  and  brings  a  bill  to  compel  them  to 
perform  the  contra^.  The  truftees  by  their  anfwer  difclofe  this 
matter.  The  Court  will  make  no  new  decree,  but  will  leave  the 
former  decree  to  be  purfued.  3  Wm8.'s  Rep.  282.  Trin; 
1734.  Anneiley  V.  Aftiurft. 

(M)     Decreed  in  Specie. 

% 

I.    jF  ^  man  promifes  me  to  make  me  a  houfe^  which  he  does  not  doy  I 
•^  fliall  have  remedy  by  fubpcena,  and  if  my  feoffee  oftrujl  will 

not  perform  my  w///,  I  ihall  have  fubpoena  againft  him  5  per  Jenny  \ 

quodnota.     Br.  Confcience,  pi.  14.  cites  8  £.  4.  4. 

2.  On  producing  precedents  the  Court  found  it  warranted  by  ^«  apon  eo- 

them,  and  the  conftant  praftice  of  this  Court,  that  where  fuch  YJo^ur^^ 

agreeqnents  have  been  made  ou  which  the  party  can  only  recover  was  and 
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was  not  plaintiff  preferred  bis  bill  to  have  the  agreement  executed,  thd  h 
toJ^'^it «  ^^g^^  purcbafe  the /aid  manor ^  and  have  an  aUo^iuince  of  the  1500/* 
any  price;  It  was  held,  that  as  it  ftood  barely  upon  the  deed,  this  Cooit 
and  it  was  wouid  not  execute  this  agreement  in  fpecie,  for  this  Court  will 
tbiTir'the  ^'^^  execute  all  agreements  in  fpecie,  but  wU  eonfider  upon  dramh 
covenant  flances  relating  to  the  faid  agreement,  the  reafmablenefs  and  eqvato- 
was  wonied,  hlenefs  of  executing  tbefame^  and  will  in  manjr  cafes  leave  the  partr 
tfffhad^di^  to  his  remedy  at  law  to  recover  damages  only  for  not  pcr- 
in  the  iife-  forming  the  faid  agreement;  and  the  reafon  why  they  would  not 
time  of  Sir  execute  it  in  this  cafe,  was,  becaufe,  as  it  appeared  upon  the 
^LuTm  **^^  o^the  faid  agreement,  it  would  not  anfwer  the  intent  of  it, 
of  noeiiea;  it  being  declared  by  the  faid  SirR.  B.  in  the  faid  agreement,  that 
«nd  it  was  ^  ^^s  intended  that  this  manor  fbouU  go  to  the  ijfue  male  of  Mr. 
SirK.  after-  Bromlcy,  and  Mr,  B,  having  been,  married  22  years^  and  bawog 
wards  had  HO  iffui  male^  it  nvos  plain  the  main  end  of  the  agreement  Hvould  wit 
had  a  fon,  it  },g  anfwered  by  an  execution  in  fpecie.     2  Freem.  Rep.  245,  24(J. 

Jfchi^eT   P**  3'3»  Hill.  1700.     Bromley  V.  Fettiplace. 
the  cove-  1 4.  And  it  was  faid  by  the  Lord  Keeper,  for  another  reafon,  he 

■*"'——  could  not  be  for  executing  it,  becaufe  he  looked  upon  it  as  m- 
i38!"pl,  iTi*.  praBicablefor  Mr.  B.  to  have  it  at  1 500  /.  lefs  than  tie  beft  purchofor 
s.  c.  and  would give,  becaufe  it  was  impoffible  to  know  what  the  purcbaibr 
by  the  Maf-  ^Quld  give  5  for  it  could  not  be  expofed  to  fale  before  a  mafter 
Roils  the  ^o  the  beft  purchafor,  becaufe  whoever  (hould  bid  for  the  eftate 
win  recites  w2iS  not  to  have  it  becaufe  Mr.  B.  was  to  have  it  1500L  cheaper. 
the  fettle-  rpj^^  plaintiflF's  bill  was  difmiffed  as  to  the  executing  of  the  agrcc- 
revokesit,  ment  in  fpecie,  but  was  offered  a  decree  for  the  1500  J.  Icgacf> 
which  if,  by  but  then  was  to  be  enjoined  from  proceeding  at  law,  and  had 
tio"'*™  dc-  ^^^^  ^°  conGder  whether  he  would  take  it  or  not.  2  Freem.  Rep. 
featingof     245,246,247.  pl-SiS-  Hill.  1700.     Bromlcy  V.  Fettiplacc. 

the  15C0I. 

but  however,  a  coart  of  equity  is  not  obliged  to  decree  a  fpecific  execution  of  all  covenants  and  igfa- 
snents,  be  they  on  never  fo  valuable  confiderations,  but  will  conftder  all  circuxnl!ance&$  and  SirR/scir- 
cumftances,  and  the  condition  of  hiv  fortune,  being  fo  much  altered  (he  being  much  indd>ted  at  die 
time  of  making  his  fettlement),  and  thereupon  his  purpofc  fo  much  changed,  that  if  a  fpeciiic  eieco* 
tion  of  this  covenant  ihould  be  decreed,  the  whole  will  would  be  defeated,  and  therefore  he  thought  it 
Aught  not  to  be  executed  in  this  cafe  j  and  of  the  fame  opinion  was  the  Ld.  Keeper,  and  difmifled  the  biH* 

15.  It  was  faid,  that  generally  this  Court  will  not  execute  an  agtee* 
ment  in  fpecie,  but  when  the  agreement  is  fucb  that  an  aB'wn  oflovf 
'will  lie  for  damages  for  nonperformance  of  it;  but  in  fome  cafes  that 
will  not  hold  \  for  if  a  marriage  agreement  (Iiould  be^  ill  vfordedf 
that  an  aBion  would  not  lie  at  law  for  the  breach  if  it,  yet  this  Cour^ 
will  decree  a  performance ;  per  Mafter  of  the  Rolls.  2  Freem- 
Rep.  246.  pi.  313.  Hill.  1700.     Bromley  V.  Fettiplace. 

16.  And  fometimcs  fuhfequent  accidents  difcharge  the  execution 
of  an  agreement  in  fpecie,  and  cited  the  cafe  in  Fitzh.  Sub« 

•  a  Vern.    poena,  23.  cited  in  Shelley's  case,  ♦  i  Rep.  100.  where  a  man 

'416.pl. 379.  heing  ficky  directed  his  trujlees  to  convey  to  hit  daughter,  and  afief' 

^^'  ^'  ^'     wards  had  a  fon  born,  and  dies ;  the  truftees  fliall  convey  to  the  foni 

and  not  to  the  daughter ;  per  Mafter  of  the   Rolls,  2  Yrccm* 

Rep.  246.  pK  3^3*  ^^^^'   1700,    Bromley  V.  Fettiplace. 

17.  On  a  quarrel  between  baron  and  feme,  the  baron  agreed  vat« 
the  father  of  the  wife  that  he  would  return  her  portion  to  tbejolhffi 
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^tvii  Jhould  keep  his  daughter^  and  indoHnify  the  baron  from  debts  : 
afterwards  *  the  baron  ofFcring  to  re^take  his  loifey  the  baron  refufes 
payment  of  the  portion  back  j  but  notwithftanding,  the  payment 
>vas  decreed  on  the  father's  giving  fecurity  to  indemnify  the 
baron  againft  the  debts  and  maintenance  of  the  wife  and  child* 
aVern.  386.  Mich.  1700.     Seehng  v.  Crawley. 

1 8.  Where  one  per/on  hath  trijledy  or  {hewn  a  backwardnefs  in 
performng  his  part  of  the  agreement,  equity  will  not  decree  afpe- 
cine  performance  in  his  favour,  efpecially  if  circumftanceu  are 
altered.     MS*  Tab.  Jan.  a6th,  1702.     Hayes  v.  Caryll.       X 

19.  Bill  brought  by  a  fon  to  fet  afide  an  agreement  'with  hisf^her 
for  releafing  his  inheritance^  being  a  trufi  eflate  in  tail  for  an  annuity  y 

becaufe  he  was  under  the  power  of  his  father,  was  difmifled,  be« 
caufe  there  being  no  fraud  proved,  and  the  fin  having  been  extra^ 
vagantj  but  without  prejudice  to  his  heir.  MS*  Tab.  January 
25 th,  1 7 10.     Green  V.  Green* 

20.  A  party  that  enters  into  articles  in  violation  of  a  truft  (hall 
never  take  benefit  by  them*  MS*  Tab.  Auguft  17th,  1715* 
Daly  V.  Linch. 

21.  Bill  for  a  fpecific  performance  of  an  Agreement  to  transfer 
{lock.  Cafe  was,  the  defendant  agreed  with  the  plaintiff  to  transfer 
to  him  1000 1*  S.  5.  flock  upon  the  20th  of  November  then  next 
following,  at  the  rate  of  104I.  per  cent,  and  gave  him  a  promijfory 
note  under  his  hand  for  fo  doings  and  received  two  guineas  of  the 
plaintiff  in  part  of  the  conf  deration  money ;  but  the  defendant  in 
drawing  the  note  had  put  in  the  ufual  words  (or  pay  the  difference) 
ivhich  the  plaintiff  flruck  outf  and  would  not  agree  to^  and  then  the  ' 
defendant  figned  the  note.  After  the  bargain  made,  and  before  the 
time  of  delivering  the  ftock,  the  S.  S,  flock  did  rife  conftderably  in 
value,  and  the  defendant  did  not  deliver  the  flock  at  the  day^  but  a 
few  days  after  offered  to  pay  the  difference y  and  fubmits  fo  to  do  by 

his  aniwer ;  but  Xht  plaintiff  inffls  to  have  the  flock  aElually  transfer-" 
red  to  him,  and  refufes  to  take  the  difference,  &c.  Sir  Robert 
Raymond  and  Mr.  Vernon  for  the  defendant  infilled,  that  buy- 
ing of  ftock  in  this  manner  to  be  delivered  at  a  future  time,  at  a 
certain  price,  was  in  nature  of  a  wager  upon  the  rife  and  fall  of 
Hock,  and  therefore  paying  tlie  difference  is  a  fufficient  perform- 
ance of  the  contra^i;  that  a  contra£i  for  fale  of  flock  differs 
from  other  contrails  for  fale  of  an  houfe,  lands,  &c.  for  in  fuch 
things  there  may  be  a  particular  conveniency  or  benefit  to  the 
buyer  in  this  individual  houfe,  &c.  but  it  is  not  fo  in  flock ;  for  on« 
loooU  is  as  good  as  another  1000 1.  flock,  and  is  to  be  purchafed 
daily  in  Exchanges-alley;  tliat  the  plaintiff  has  his  remedy  at  law 
for  the  damages,  viz.  the  difference,  and  that  is  the  juftice  of  the 
cafe  between  the  parties ;  that  it  is  difcretionary  in  the  Court 
to  decree  a  fpecific  performance  of  an  agreement,  and  that  in 
many  cafes  the  Court  will  leave  the  party  to  his  remedy  at  law  for 
breach  of  a  contrail,  &c* 

Sir  Jofeph  Jekill  the  Mafler  of  the  Rolls  faid,  that  this  is  a  fair 
and  reafonable  agreement,  and  he  faw  no  reafon  winr  the  Court 
ihould  not  in  this  cafe,  as  wdl  as  others,  decree  a  fpecific  per- 
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tinueoffuch  Ja0ugiS  ot  Idw  to  decree  the  thing  to  be  perfbnned  vi  J^ici^^ 
i^u'ct^'  wherein  this  Court  does  not  bind  the  intereft  of  the  lands,  but  ta^ 
i8."' Hedges  forces  the  party  to  perform  his  own  agreement.  Chaa«  Rep.  158, 
▼.Everard.    21  Car.  I.     Wifeman  v.  Roper. 

S.  c.  eked        3.  B.  having  married  without  his  father^s  privity,  A.  his  uncley 

'^^     ,      in  order  to  regain  the  good'^will  of  the  father  to  B.'did,  in  confix 

Rep.  467.     deration  of  natural  afiei£lion  to  B.  as  for  regaining  the  good-will 

in  cafe  of      of  the  father  to  B.  covenanted  widi  the  father,  dka£  to  atfe  tie 

K^^^*    m»i9r  of  H.JbouJd  defcend  to  him^  he  nOouU  fitOe  it  mi  bmrfetf  fift 

kfty  remmnder  /«  B.  and  his  nmfe  fir  lifi^  nmmmUr  to  B.  taui  if 

Juch  defcent  fhould  he  prevented  by  alienatioHj  then  he  vfouid  o^brv 

other  lands  which  might  defcend  to  him  of  that  vahie,  and  if  no 

lands  of  that  value  defcended^  he  would  fecure  4000 1.  to  be  paid 

at  his  death*    The  manor  did  defcend  to  A.  and  upon  n  bill  by 

B.  and  his  wife,  the  Court,  upon  fearching  and  confidering  pre* 

c<Aient8|  decreed  a  fpccific  performance,  and  that  A«  convey  ao* 

Cordingly,  though  at  the  time  of  entering  into  the  covenant  hi 

had  no  power  over  the  lands  to  be  fettled. '  CL  Rep.  ijft.  21  Gar«  x. 

Wifeman  v.  Roper. 

4.  The  vendor  entered  into  articliis  with  the  vd&dee^  to  eomvey 
the  eftate  clear  of  all  incumbrances^  znd  fome  were  to  be  piud  out  of 
the  purchafe  money^  and  the  vendor  entered  into  a  recc^i^ancc 
for  the  performance  of  his  part,  and  thereupon  700  L.  part  of  the 
purchafe  money  was  paid,  but  by  the  articles  the  vendee  had  libertf 
to  be  dif charged  of  the  bargain  j^  he  gave  notice  therttf  before  fudh  # 
^me^  and  th^n  the  vendor  was  to  pay  bailk  70^  L  The  vender 
likedy  and  afterwards  dijltked^  and  gave  hotice  thereof ^  and  defred  ti 
he  difcharged\  but  the  vendor  exhibited  a  bill  for  ipecific  perform«2 
ance  of  the  articles*  Vendee  objefled  incttmbraoces  not  dif* 
charged,  and  ai&gned,  &c.  Decreed  the  vendor  to  pay  the  700  L 
at  Midfummer  next,  and  intereft  from  this  time,  and  then  did 
recognizance  to  be  delivered  up  and  vacated,  or  in  default,  that 
the  bill  be  difmifled,  but  without  cofts.  Fin*  Rep^  ia«  DkCidv 
15  Car.  a*  Hatton  v.  Long. 
C  53^  J  5*  Senan/^r  l^e  decreed  to  perform  Uti  agf-eenient  in  (jpecie  aa 
tzx  as  he  was  capable,  and  froiri  which  he  would  have  difcharge<l 
himfelf  by  pretending  that  in  fo  doing  he  vn^^fidjtB  to  an  aBion  of 
wafle;  and  damages  decteed  againft  him  According  to  what 
plaintiff  had  fuftained  by  his  not  enjoying  the  premifes  according 
to  his  agreement.  Fin.  Rep.  164.  Mich^  7,6  Can  a.  Cleaton  v^ 
Gower  and  Cadeton. 

6.  A.  feifed  of  a  confiderable  eftate  of  lands,  both  free  and 
copy,  and  of  a  good  perfonal  eftaft,  in  confideration  of  i50oh 
agreed  to  fettle  all  his  lands  which  he  had  or  fhould  have  except  Bl^ 
Acre,  and  to  leave  all  his  perfonal  eflate^  except  3000  K  fo  diat  alt 

fhould  come  to  jB.  after  his  death.  On  a  bill  by  B.>  A.  was  decieed 
to  convey,  and  me  writings  to  be  delivered  to  the  u&er  of  the 
Court.  Fin.  R.  230.  Trin.  27  Caf.  2.    Coke  v.  Bifhop^ 

7.  The  heir  at  law  pretending  a  right  to  the  land^  threatens  t6  eiHB 
the  tenant  in  pojfefftony  who  likewife  claimed  an  intereft  in  the  fee» 
whereupon  the  tenant  promifis  thttS>  ?iz»  jfL^  witbotit  ijffist  ffmm 
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ft6.  Marriage  agreement  was  to  furrender  r>pyhol4  eflate  to  ufe  of 
the  wife  and  her  executors  if  fie  fitrvivedy  and  gave  a  bond  for  per-" 
Jinnance.  The  wife  furviyes  and  dies.  The  bond  was  put  infuity 
and  recovery  thereupon.  Then  bill  was  brought  for  fpecific  per- 
formance and  furrender  of  copyhold  which  was  decreed^  but  de- 
du£lion  to  be  made  of  damages  recovered.  Decreed  by  Lord  C. 
King.  Mich.   1625.     Dowding's  cafe. 

27.  A.  purchafed  land  in  B.'s  name,  and  B.  gave  bond  of  2oo.7. 
to  convey  it  to  fuch  ufes  as  B.  Ihould  appoint,  but  did  not.  Though 
the  penalty  of  the  bond  was  recovered  at  law,  and  aftuaily  paid, 
yet  the  obligor  is  compellable  in  equity  to  convey  the  land,  and 
account  for  the  profits,  but  then  he  (hall  be  allowed  the  200  1. 
and  intercft ;  per  Lord  C.King.  Mich.  1725.  2»Wms.'s  Rep.  314, 
Moorecroft  v.  Dowding. 

28.  Bill  for  the  execution  of  articles  for  the  fale  of  lands  agalnfl 
the  executor  and  devlfees  of  lundfor  life^  and  the  it  font  heir  of  the  vendor. 

Mr.  Lutwich  pro'  quer'.  Though  ihefe  articles  for  the  falc  of 
this  eftate  were  made  and  executed  by  the  vendor  after  the  mak- 
ing his.  will,  which  he  thought  was  a  revocation  of  the  devife  of 
thofe  lands  in  equity,  yet  the  legal  eftate  for  life  he  appre- 
hended was  in  the  executor  and  devifees,  and  therefore  he  prayed 
a  conveyance  from  the  devifees,  and  an  injundtion  for  quiet  en- 
joyment againft  the  infant  heir  at  law,  &c.  but  did  not  pray  an 
immediate  conveyance  from  the  infant  heir,  becaufe  he  did  think 
him  a  truftee  within  the  meaning  of  ftat.  7  Ann.  cap.  19.  fo 
as  to  be  able,  to  make  a  good  conveyance  by  virtue  of  that  aci ; 
for  though  the  vendor '  after  a  contraft  for  falc  of  his  lands  is 
confidered  in  equity  as  a  truftee  for  the  purchafor,  yet  he  is  only 
a  truftee  by  implication,  and  not  an  exprefs  truftee ;  as  where 
lands  are  conveyed  to  A.  in  truft  for  B.  and  thefe  exprefs  trufts 
only  are  within  ftat.  7  Ann.  cap.  19. 

King  C.  decreed^  that  the  articles  be  carried  into  execution^  and  the 

Elaintiff  Sikes,  upon  paying  the  purchafe  money  to  the  executor,  to 
e  let  into  pofleflion  at  Lady-day  next,  and  the  defendants^  the  execu^  ' 
torsy  and  devifeeSy  to  make  a  conveyance  to  the  plaintiff  and  his  heirs  at 
the  cofts  of  the  plaintiff,  and  the  plaintiff  to  hold  and  enjoy  the 
premifes  againft  the  infant  heir,  and  the  heir  when  he  comes  of  full 
age  to  convey  to  the  plaintiff  and  his  heirs y  unlefs  the  infant  heir, 
within  fix  months  after  he  comes  of  full  age,  (hews  caufe  to 
the  contrary.  Per  King  C#  MS.  Rep.  Hill.  12  Geo.  in  Cane. 
Sikes  v.  Lifter  &  al*. 

29.  A  bill  was  to  have  execution  of  articles  of  agreement^r 
the  purchafe  of  copyhold  landy  fetting  forth  the  title^  which  appeared  to 
be  doubtfuL  The  Court  faid  it  feemed  to  be  a  bill  brought  to  know 
the  opmion  of  the  Court,  whether  the  plaintiff  had  bought  a 
good  title  or  not ;  but  Lord  Chancellor  would  give  no  opinion  as 
to  that,  or  as  to  a  doubtful  cuftom  of  barring  entails  in  the  manor 
mentioned  likewife  in  the  bill  j  but  decreed  in  general  a  fpecific  [  542  ] 
performance  of  the  articles,  and  decreed  the  lord  (he  being  alfo  a 
party)  to  admit  the  plaintiff  accordingly.  G.  Equ.  Rep.  189. 
Hill.  12  Geo.  I.    Saylev.  Reeves. 

R  r  3  30.  BiU 
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30.  Bill  lies  to  compel  a  fpecific  performance  rfan  award  t9  cenm 
vey  an  efiatCy  where  the  party  fubmitting  has  received  the  money ^  in 
confideration  whereof  he  is  to  convey  the  eftate  fued  for, 
3Wms.'sRep.  187.  pi.  45.  Trin.  1733.     Hall  v.  Hardy. 


(N)     Decreed,     Though  there  is  no,  or  a  very  un- 
equal, Confideration, 

1.  A  Greement  on  a  very  unequal  conftderationy  as  where  A.  be* 
•^^  fore  the  reftoration  of  Charles  2d,  fold  a  leafe  held  of  a 
dean  and  chapter  for  three  lives  for  4320 1.  Afterwards  B. 
agreed  with  A.  the  plaintiff,  that  if  A.  would  abate  him  420  L  he 
would  re-convey  the  leafe  when  the' king,  and  the  dean  and 
chapter  were  rcftored.  The  plaintiff  thereupon  abated  the  420!: 
and  now  after  the  reftoration  of  the  king,  and  dean,  A.  brought 
his  bill  for  the  leafe  againft  the  fon  of  B.  and  the  fame  was  de- 
creed him  by  the  Mafter  of  the  Rolls.  And  the  fame  was  after-, 
wards  affirmed  by  the  Lord  Chancellor  and  Bridgman.  Chan. 
Cafes,  42.  Hill.   14  Car.  2.     Parker  v.  Palmer. 

2.  A.  feifed  in  tail  of  freehold  lands,  with  remainder  to  B.  his 

elder  brother,  and  in  fee  of  copyhold  lands,  devifed  the  copyhold  lands 

to  B.  and  devifed  the  freehold  lands  to  C,  the  plaintiff y  his  younger 

brother.     B.  the  defendant  apprehending^  as  C.  had  fuggefted  to 

him,  that  there  had  been  a  recovery  fuffered  by  the  tejlatory  agreed  tuith 

the  plcnntiff  ^without  any  confiderationy  that  each  of  them  Jbould  enjoy 

the  lands  according  to  the  ivill;  but  difcovering  afterwards  that  iw 

recovery  had  been  fufferedy  he  brought  his  aftion  to  recover  his 

freehold  lands ;  and  the  plaintiff  brought  a  bill  to  eftablifh  the 

agreements  which  was  decreed  accordingly.     I  Chan.  Cafes,  84, 

Pafch.    19  Car.  2.     Frank  v.  Frank. 

jChan.Rep.        3*  A.  was  uidebted  to  B.  by  bond,  and  C.  was  indebted  to  A, 

26.  Mich.     C.  gave  judgment  to  B.  for  the  debt  which  A.  owed  him.     B.  dc- 

ami  Trin?"     hvered  up  A.'s  bond,  and  A.  gave  B.  a  new  bond  that  A.  would 

a  I  Car.  a.     pay  the  money,  if  C.  did  not.     Afterwards  B.  promifed  A.  diat 

Booth  V.        jy  ^.  af  /jfj  Qtu^fi  charge  would  extend  C.'x  landy  B.  would  deliver 

^*  *  '  up  the  new  bond.  The  proraife  was  proved,  and  that  A.  at  his  own 

charge  did   extend  C.'s  lands.     The   bond  was  ordered  to  be 

delivered   up,  though  the  extent  would  not  fatisfy  the  debty    and 

C.  became  infolvcnt,      N.  Ch.  R.    128.    21  Car.  2.     Booth  r. 

Sanftry. 

4.  A  fcrivener  negleBing  to  inquire  into  a  title  for  bis  client y  on 
which  money  was  to  be  lent,  and  the  money  being  lent,  and  the 
title  proving  bad,  the  fcrivener  agrees  to  make  fatisfaBion  another 
way,  and  reduces  it  into  writing ;  and  it  was  decreed  in  fpccic, 
though  it  was  inHfted  that  there  was  no  confideration.  Ck 
Prec.  19.  pi.  20.  Hill.  1690.     King  v.  Withers. 

5,  A  fuhpquent  deliberate  aH  confirming  an  unreafonaHe  iargarfr^ 
iehen  the  party  is  fully  informed  of  every  thing,  and  under  no 
fraud  nor  furprife^   {ball  make  the  bargain  good.     A.  fasrving 

500  K 
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500  !•  given  him  by  his  uncle,  in  cafe  he  fliould  furvive  the  tefta- 
tor's  wife,  fells  it  for  lool.  to  be  paid  by  5 1.  per  ann«  but  that 
if  the  teftator's  wife  fhould  die  before  A.  and  the  legacy  become 
due,  in  fuch  cafe  the  reft  of  the  money  to  be  paid  within  a  year 
then  «next  following.  A.  docs  furvive  the  •  teftator's  wife,  and 
knows  the  legacy  was  become  due  to  him,  and  being  fully  ap- 
prized of  the  whole,  confirms  the  bargain;  he  (hall  be  bound 
thereby.  3  Wms.'s  Rep.  290.  pi.  73.  Trin.  1733*  Cole  v. 
Gibbons  &  al',  and  Martin  v.  Cole  &  aF. 


(O)     Not    perfeded,    but    decreed;-  and    againft 

whom,  not  Party  thereto. 

I .  'T*  H  E  bill  prayeth  relief  againft  the  defendant  as  brother  and 
-*•  heir,  for  that  the  plaitiiiffpaid  to  his  brother  dectafed  a  fine 
rfZA^*  for  ^  l^^fiy  who  died  before  the  fame  was  made,  and. 
therefore  defireth  either  to  have  the  leafe  made  by  the  heir,  or 
his  money  again ;  thereupon  it  was  ordered  the  defendant  fhall 
anfwcr,  and  an  injunftion  granted.  Cary's  Rep.  no.  cites  21 
&  22  Eliz.     Keem,  alias  Mogge,  v.  Meere. 

2.  A  man  that  marries  the  executrix  of  one  that  makes  an 
agreement,  fhall  be  as  far  bound  as  he  himfelf  that  made  the 
agreement.  Trin.  Toth.  66.  40  Eliz.  li.  B.  fo.  118.  Smith 
v.  Gouch. 

3.  A.  agreed  to  leafe  BL  Acre  to  J.  S,  for  ten  years ^  but  before 
A.  made  the  leafe  according  to  his  promife  he  infeoffed  B.  of  BU 
Acrey  for  a  valuable  confideration^  and  B.  had  notice  of  this  promife 
before  the  feoffment  made  to' him,  B.  is  compellable  in  Chancery  to 
make  the  leafe  to  J.  S.  according  to  the  promife,  and  by  reafon  of 
the  notice ;  cited  by  Tanfield  Ch.  B.  as  decreed  in  Chancery  in  the 
cafe  of  Gore  v.  Miglesworth,  and  fo  th'e  Court  agreed  in  the 
principal  cafe.  Lane,  60.  Trin.  7  Jac.  in  the  Exchequer.  Jack^* 
ion's  cafe. 

.4.  Agreement  to  convey  lands  in  tail  though  embezzled  decreed 
to  be  performed  according  to  the  faid  articles.  Toth.  66.  Maii 
1 1  Jac.  li.  A.  fo.  864.     Bates  v.  Heard. 

5.  Bill  to  be  relieved  concerning  a  promife  to  nffure  land  of  in'^ 
heritance,  but  becaufe  there  was  no  execution  thereof,  but  only  55  /. 
paid  in  hand,  difmifled.  Toth.  85.  cites  30  Jac.  Miller  v.  Blandift, 

(S.  A  promife  to  make  a  leafe  in  marriage  decreed  againft  a  pur-» 
chafor.  Toth.  262.  cites  Trin.  2  Car.  Church  v,  Dom'  Mordant, 

7.  An  agreement  for  a  cuftom  Ihall  bind  a  purchafor  or  heir* 
Toth.  67.  12  Car.     Spicer  v.  Dockwray. 

8.  Articles  ofpurchafe  were  decreed  to  be  performed  againft  a  And  alfo 
voluntary  conveyance  made  before  the  articfcst     Chan.  Rep.  146.  ^j^*°j?,*g, 
x6  Car.  i.    Leach  v.  Dean.  for  a  vaiu- 

able  confider^ 
tfTroff  made  aftery  the  purchafor*t  agent  haring  notice.  N.  Ch.  R.  $9*  13  Car.  2.  Holloweil  and 
Meny  ▼•  Abney.  Chan«  Caiet,  38.  Meny  v.  Abney,  8.  C.   but  calls  it  only  a  contrad,  and 

tfait  the  notice  was  girea  to  him  chat  made  the  puichafe  for  another.— -—Toth*  67.    Mich.  2  Cai^ 
Wilklnfoa  v.  Dun*  ^ 

R  r  4    '  9.  A 


543 1  Contraft  ant)  3gtcement. 

9.  A  pcrfon  that  fufFercd  a  recovery  was,  in  point  of  la\^,  onl^ 
tefiafjt  for  life^  but  there  had  been  an  agreement  precedent 
to  the  recovery  by  the  anceftor,  that  was  dead,  for  the  fettling 
of  the  premifes  fo  as  to  have  made  the  tenant  for  life  tenant  in 
tail ;  refolved  that  the  recovery  fhould  be  good  in  equity,  and 
fhould  work  upon  the  agreement.  Chan.  Cafes,  49.  Pafch, 
16  Car.  2.  Goodrick  v.  Brown, 
Uelf.  Chan.        10.  Tenant  per  auter  vie  to  him  and  bis  heirs  articled  for  a  fait 

^*Car^^'     ^^^  ^^'  ^^°^g^  ^^^*  ^s  ^^^^  ^'^  eftatc  as  is  not  aflets  to  the  A«r, 
S,  c.  '   '     yet  he  was  decreed  to  execute  xiiis  agreement.     2  Frcem.  Rep*  ipJN 

in  pi.  274.  cites  it  as  the  cafe  of  Stephens  v.  Baily. 
C  544  ]         *  ^'  ^^^^^^^  ^^^^  *  copyhold  for  life  (hall  be  furrendered  accord- 
So  wbeie       i^^g  ^o  ^^^  agreement,  the  purchale  money  having  been  paid  to 
mortgage       the  firft  life  who  was  grantee,  and  died  before  his  purchafor^s 
""aid^aaddie  ^^roittanqe,      Chan.   Rep.    272.     18  Car.   2.      Greenwood  ¥• 

copyholder      xlare. 

died  before 

any  furrender  made,    his  heir,  an  infant,  was  decreed  to  furrender,   uniefs  caufe  (hewn  within  fiy 

aaoDkhi  after  fqll  age.     F'm.  R*  272.  Mtcb.  28  Car.  2*  Patufon  v.  Thompfoo  Sc  al\ 

1 2.  Tenant  in  tail  mortgages  without  levying  a  jfw,  and  covenattts 

'  for  further  ajfurance  ;    the  ijfue  is  not  bound  in  equity  to  make  good 

^is  affurance.     Lev.  238.  Fafch.  20  Cur.  2.  in  Cane.     Jenkins 

V,  Keymifti, 

Relief  de-         ^S-  Plaintiff  agreed  with  defendant  for  the  purchafe  ofTui  houfe 

Died  where     for  290 1,  to  be  paid,  and  paid  20  /.  in  handy  and  e<::nil^red  thq 

monc^w«    ^^^  **  ^^  ^^y»    ^^  relieved.      3  Ch.  R.  28.  Mich.  21  Car.  2. 

no^airat     at  the  RoUs.     Voll  V.  Smith. 

the  day,  and 

whp%  thetv'was  ^tface  cf  fraud,     2  Vern.  R.  TSy.  pi.  169.  Mich.  169c.  Whorwood  ▼.  Simian. 

14.  Tenant  in  tail  is  bound  by  his  agreement  to  convey,  but  the 
jflue  in  tail  is  not  bound  by  that  agreement  j  but  if  i/^ue  in  tut 
accepts  the Jnt'isfaElion  which  was  agreed  to  be  given  to  the  tenant 
in  tail,  it  now  becomes  his  own  agreement,  and  fhall  bind  him* 
Chan.  Cafes,  171.  Trb.    22  Car.  2.     Rofs  v.  Rofs. 

15.  An  ^^rtcmcnt  for  irulofing  latidsy  which  were  exchanged, 
was  confirmed  by  a  decree  againfl  feveral,  whereof  the  parfon  of  the 
pnrifh  was  one,  and  he  and  his  fucccfTors  bound  as  to  the  tithes. 
Fin.  Rep.  18.  Mich.   25  Car.  2.     Edgerley  v.  Price  &  al*. 

16.  The  queftion  was,  whether  the  ilTue  (hall  be  bound  by  the 
agreement  of  his  father,  where  it  was  an  entail  in  equity  only,  and 
not  in  law,  and  no  fine  pafled  ?  Per  Lord  Keeper,  where  equity 
creates  the  eflate  it  fliall  be  guided  by  confcience  (and  feemed  to 
incline  to  make  good  the  agreement).  Chan.  Cafes,  234.  Mich. 
26  Car.  2.     Norclif  v.  Worfley. 

17.  A  fettlement  agreed  to  be  made  on  marriage  was  decreed, 
after  the  death  of  the  father  who  made  the  agreement,  to  be  exe- 
cuted, and  the  grandfon  when  of  age  to  levy  a  fine.  Fin.  R.  170. 
Mich.  26  Car.  2.     Fofter  v.  Fofter. 

t8.  An  agent  for  a  purchafor  of  lands  entered  into  articles,  and 
died  before  the  purchafe  completed,  and  fo  did  the  '(^ndior.    But 

tlic 
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Ac  heiT  was  decreed  to  execute  a  conveyance,  and  to  be  Indcm* 
nified  from  the  heirs  of  the  agent  till  a  perfedt  releafe  or  convey- 
ance be  procured  from  them.  Fin.  R«  20 1.  Hill.  27  Car.  2. 
Earl  of  Bath  v.  Harvey. 

19.  Leifor  covenants  with  UJfee  to  take  a  new  leafe  of  a  coUegCj 
and  then  to  add  three  xears  more  to  the  leafe^  or  anfwer  the  want 
thereof  in  damages,  tne  leafe  being  of  coppice  ground,  and  of 
no  profit  to  the  leiiee  without  fuch  addition  of  three  years« 
lieffor  took  a  new  leafe,  but  injlead  of  adding  three  years  fold  it  to  a 
third  perfony  who  had  notice  of  the  covenant  at  the  time.  Decreed 
that  the  vendee  perform  the  covenant.  Fin.  R.  212.  Pafclu 
27  Car.  2.     Finch  v.  the  Earl  of  Salifbury  and.Hawtry. 

20.  Agreement  for  fale  of  an  annuity  for  years  by  the  baron  of  an 
executripfy  who  dies,  binds  not  the  executrix.  2  Chan.  Cafes,  17. 
Hill.  31  &  32  Can  2.     Elton  v.  Waite  and  Harrifon. 

21.  Contraft  for  a  copyhold  eftate.   Purchafe  money  paid*    Bar-  N.Ch.Re^ 
gainor  dies  before   furrender.      His  heir  decreed   to  furrender  3«  3  ^JJ'** 
when  he  (hould  come  of  age,  and  the  lord  of  the  manor  prefently  vLtry',  Pci. 
to  admit  the  plaintiff  tenant  of  the  premifes.     2  Chan.  Rep.  218.  rlman  v. 
33  Car.  2.     Barker  v.  Hill.  f  ^JB«?*    ^ 

the  heir  had  fold  the  reverfion  before  for  a  valuable  conlideration.— — But  Toth.  169.  pi.  So. 
.jcS4.  *  Weston  v.  Danvers,  it  was  held,  that  the  heir  is  not  inequity  bound  to  aHure  landi 
Wnich  his  father  bargained  and  took  money  for.  •  f*  ^^r  1 

22.  The  father  and  fon  within  age  covenant  to  convey  lands  on  Agreement 
a  valuable  confideration ;    xh.^  fon  was  infra  atatem^  but  bring  ^^«^''"«4e«# 
now  come  of  age,  the  father  is  decreed  to  procure  the  fon  to  tionto/ir-' 
convey.     2  Chan.  Cafes,  53.  Trin.  33  Car.  2.     Anon.  rtniercopn, 

bold  lands,  a 
fpeci  ic  execution  decreed  agalnft  the  heir.    9  Mod.  106.  Mich.  11  Geo.  In  Cane.    Neeve  v.  Keck* 

23.  A.   on  a  treaty  of  marriage  between  B.  his  brother  and  ^«wheie« 
M.   bound  himfelf    his    heirs^    ^c,   by    deed,    to   fettle    certain  -^X'/wf* 
lands  of  14 1.  a  year  on  the  faid  B.  and  his  heirs  in  cafe  thefaid  A*   her  intended 

fhould  die  without  iffue.     Afterwards  A.  married,  and  fettled  the  ^*A»«^'» 
fame  lands  on  his  wife  as  a  jointure  before  marriage,  and  dying  ^*"2i«  inf 
without  ilTue  devifed  the  land  to  his  faid  wife  in  fee  5    but  on  a  in  cafe  the 
bill  by  B.,  Ld.  C.  Finch  decreed  the  land  to  the  plaintiff,  becaufe  «f«^»ge 
it  was  proved,  that  the  marriage  with  the  plaintiff's  wife  was  in  The  mar- 
expeftation  of  the  performance  of  tliis  agreement,  and  he  was  riagc  took 
obliged  to  have  left  the  land  to  the  plaintiff  if  he  had  had  no  iflue.  *^'.  '^^ 
%  Vent.  353.  Mich.  33  Car.  2.     Goilmer  v.  Paddifton.  Iwing*^ 

child,  who 
died.  The  hulband  brought  a  bill  to  compel  a  conveyance.  Lord  C.  Macclesfield  faid,  that  the  im« 
propriety  of  the  fecurity,  or  the  inaccurate  manner  of  wording  (uch  bond,  is  not  material ;  and  the 
|K>nd  being  a  written  evidence  of  the  agreement,  and  this  agreement  being  on  a  valuable  confideration^ 
he  faid  it  ihoulJ  be  executed  in  equity.  But  the  bond  being  very  ftale,  the  Court  ordered  a  trial  at  law, 
to  fee  whether  the  bond  was  executed  or  not,  and  ail  other  matters  to  be  refpited  till  after  the  trial* 
a  Wms.^sRep*  ^43.  Mich.  1724*  Cannel  v.  Buckle. 

24.  A.  covenants  on  marriage  with  B.  to  purchafe  lands  of  i  lol. 
per  ann.  over  and  above  what  he  had  fettled  already,  and  fettle 
it  on  his  wife  for  life,  remainder  to  his  heirs.  A.  dies,  no  pur- 
fhafe  and  f!e;t]emept  m^^^,  and  adminiftration  is  granted  to  B. 

The 
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The  benefit  was  intended  to  B.  and  therefore  a  bill  brought  by 
the  heir  of  A.  to  have  fuqh  purchafe  made  for  his  benefit  was 
dtfmiiled.     2  Chan.  R.  271.  35  Car.  2.     Langton  ▼.  North. 

25.  An  admintftrator  de  bonis  non  of  the  conufee  of  a  ftatute^ 

liad  agreed  with  the  conufor  to  afftgn  it  in  confideration  of  a  fam 

of  money  which  upon  the  faid  agreement  the  conufor  had  covew 

nanted  to  pay  him,  his  executors,  or  adminidrators.   Adminiftra- 

tor  died.    Tne  money  was  decreed  to  be  paid  to  the  executors  of 

the  adminiftrator,  and  not  to  the  adminiftrator  de  bonis  non, 

though  before  the  extent  it  could  not  be  affigned  at  law ;    fed 

nota  that  there  were  not  debts  of  the  firft  intcftate  appearing.  . 

2  Vent.  362.  Pafch.  35  Car.  2.  in  Cane.     Anon. 

a  Chan.  26.  Tenant  in  tail»  with  power  to  make  a  jointure,  articles 

c»fe»,  30.     f^  mate  a  Jointure^  and  dies  without  ifTue,  and  without  making 

*  the  jointure.    The  wife  dies.     Executor  of  the  wife  brings  a  bill 

for  an  account  of  profits  of  the  land  articled  to  be  fettled.    Bill 

difmifled ;  per  Ld.  Chancellor,  there  is  a  great  difference  between 

a  defeBive  execution  of  a  power,  and  a  non^xectUion  of  it*  Vem.  406* 

pi.  380.  Mich.  168$.     Elliot  V.  Hele. 

The  heir  27.  A.  agrees  with  B.  to  purchafe  a  copyhold  for  two  lives,  and 

decreed  to    p^y^  2oo/.    in  party  and  was  to  pay  the  remainder  in   three 

f»ch  ton-     months,  and  then  to  name  his  lives,  and  take  up  his  copy.    A 

traQ  of  hii    court  i^  held.     The  time  expires^  and  B.  dies  fuddenly,  and  the 

■^«^««       manor  comes  to  one  who  was  not  I  ound  by  this  agreement. 

HUl.  *^^^'  '^^^  executor  of  B.  decreed  to  refund  the  200 1.  though  it  hap- 

30  Car.  2.    pened  by  the  laches  of  the  plaintiff.     Vcm.  472.  pi.  459.  Mich, 

Hodgci  V.     jg3-^    Awbrey  v.  Keen. 

"worflcy  by  '  ' 

Ills  guardian. 

I  546  ]  28.  A.  in  confideration  of  a  portion  j  articles  to  fettle  a  jointure^ 
and  dies  before  the  portion  paid  or  fettlement  made.  The  wife 
takes  adminiftrationj  and  fo  becomes  intitled  to  the  money,  and 
then  brings  a  bill  againft  the  heir  to  have  her  jointure  fettled. 
Bill  difmiifed,  for  that  ihe  was  no&  intitled  to  the  money  and  the 
jointure  too;  but  quaere.  Vern.  463.  pi*  443.  Trin.  1687.  Me- 
redith V.  Jones. 

29.  If  ^jointenant  agrees  to  alien^  and  dies  before  it  is  done,  it 
would  be  a  ftrange  decree  to  compel  the  furvivor  to  perform 
the  agreement.  2  Vern.  63.  pi.  56.  Pafch.  1688.  per  Cur.  in 
cafe  of  Mufgrove  v.  Dafiiwood. 

30.  A.  covenants  to  fettle  land  of  fuch  a  value^  or  an  annuity 
out  of  land ;  A.  at  the  time  of  the  covenant  has  no  land,  but 
purchafes  afterwards j  and  devifes  it  to  J.  S.  and  dies.  This  land 
(hall  be  liable  to  the  covenant  \  per  Lords  Commiffioners.  2  Vcm. 
R.  97.  pi.  90.  Pafch.  1689.     Took  v.  Hadings. 

31.  A.  lends  100 1.  to  B.  and  for  fecurity  takes  a  warrant  ef 
attorney  to  confefs  judgment  in  ejeElment  of  three  clofes^  upon  a  feign- 
ed demife  for  20  years.  Per  Lds.  Commiffioners,  though  the 
fecurity  is  defeftive,  yet  it  amounts  to  a  good  agreement  in  equi- 
ty to  charge  the  land,  and  decreed  it  accordingly  againft  the  heir. 

•  2  Vern«  152.  pL  isfi.  Trin.  1690.    Dale  v.  SmidiwicL 

32.  The 
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32.  Tht  ancefior  in  his  lifc-timc  articled  for  the  fafe  of  certain 
9ands  which  he  covenanted  to  convey^  But  did  not  covenant  fir  Urn 
and  his  heirs.      The  Court  held^  that  the  heir  was  bound  to  per^ 

firm  this  agreement^  ina&rtuch  as  his  ancejlor^  afier  fealing  the  fiid 
articles^  was  in  nature  hf  a  truftee  fir  the  plaintiff  oi  thofe  lands, 
which  truft,  with  the  faid  lands^  defcendcd  to  the  heir ;  and  de- 
creed accordingly.  2  Freem.  Rep,  199.  pi.  274.  Trin.  1694. 
in  Cane.     Gcll  v.  Vcrmuden. 

33.  A.  was  bound  as  furety  in  a  recognizance  dated  May  5th, 
1660,  with  B.  his  father  for  t50o  1.  portion  with  his  filler  on 
her  marriage.  This  recognizance  was  not  confirmed  by  the  con- 
vention a£t  for  confirmation  of  judicial  proceedings,  that  aft  hav- 
ing relation  to  the  firft  day  of  the  fefConS)  April  25,  1660,  and 
confirmed  only  recognizances  then  taken  j  A.  having  no  concern 
in  the  treaty  of  marriage,  being  only  a  furety,  and  having  no 
allowance  for  what  he  did,  and  not  making  any  promife,  the 
Court  would  not  bind  him  where  he  was  not  effe£iually  bound 
before,  but  difmified  the  bill ;  p^r  Wright  K.  2  Vern.  393. 
pi.  364.  Mich.  1700.     Sheffield  v.  Ld.  Caftleton  &  Ux*. 

34.  A.  was  ajfignee  of  a  commiffon  of  bankruptcy  ifTued  out 
againft  one  Bofvil,  who  had  contraBed  with  defendant^r  goods 
to  the  value  of  244  /.  but  not  having  ready  money  to  pay  for  them, 
offered  to  mortgage  to  him  an  eftate  he  had  in  p<ffeJ/ion  as'a  fecurity 
for  the  money,  and  for  that  purpofe  left  with  defendant  the  title 
deeds  to  get  the  qffignment  drawn.  Defendant  carried  the  deeds  to 
an  attorney  to  draw  the  affignment,  who  died  without  doing  it ; 
after  that  he  carried  them  to  a  fcrivener,  but  before  the  affigx>« 
meht  was  perfeded,  Bofvil  became  a  bankrupt.  A.  now  brought 
his  bill  to  have  the  deeds  delivered  up  for  the  felling  of  the  eftate  to 
fatisfy  the  creditors.  Defendant's  counfel  urged,  that  this  was 
more  than  a  pledge  of  the  deeds,  for  that  an  aflignment  was  in- 
tended to  be  made ;  that  if  it  had  been  made,  the  Court  would 
not  have  taken  it  firpm  him  without  payment  of  the  money; 
that  its  not  being  made  was  owing  to  the  death  of  the  attorney, 
which  was  an  accident^  and  this  Court  often  relieves  accidents, 
and  therefore  the  deeds  ought  not  to  be  delivered  up  without  pay- 
ment of  the  money.  The  Court  decreed  the  deeds  to  be  brought 
before  the  Mafter,  and  to  be  delivered  by  fchedule  to  the  plaii^ 
tiff ;  but  note,  no  reafon  was  given  for  this  decree.  Ch.  Prcc.  375. 
pi.  261.  Mich.  1713.     Brander  V.  Boles. 

35.  Bill  to  compel  the  defendant  and  his  wife  to  join  in  a  fine    [  ^[47  J 
to  the  plaintiff,  purfuant  to  his  covenant  in  a  conveyance,  &c. 

The  defendant  and  his  wife,  and  H.  their  fon  and  heir,  Tet  forth 
in  their  anfwer,  that  defendant  H.  is  tenant  for  life,  remainder  to 
his  wife  for  life,  remainder  to  the  heirs  of  the  hufband  begotten 
on  the  body  of  the  wife,  remainder  to  the  heirs  of  the  huiband, 
and  infifts  tnat  nothing  paffed  by  the  conveyance  but  an  eftate  for 
life  of  the  huiband,  and  that  the  wife  did  not  feal  the  deed, 
&c 

Note,  The  hufiand  and  wife  were  parties  to  the  deedy  but  the  hup 
hnd  only  fealed  it,  though  the  covenant  was  that  the*  hu/band  and 

wife 


547  Contraft  ann  ^srcementr 

nvifejhould  Iroy  a  fine  i  and  a  fine  fur  conufans  de  droit  come  ceo 

was  levied  by  the  hufband  alone. 
Where  tlie  Decreed  that  the  hufband  (the  defendant)  (hould  procure  Us 
hujhandfor  ^.jfj  to  join  With  him  in  a  fine  to  the  plaintiflF  according  to  his 
tpnllerat'vtH  covcnant,  fincc  he  has  taken  upon  him  to  do  it,  and  the  plaintiff 
tpvensntt  hath  paid  the  full  value  of  the  eftate  ;  per  Co^x^er  C.  MS.  Rep«^ 
'*•'*."«'»/'  Mich.   1  Geo.  in  Cane.  Barrington  v.  Horn  &  al\ 

vitb  b'm  in  *fret  this  Court  will  inforce  a  performance  of  fuch  coveiunt ;  per  Mafter  of  the  Ro]b« 

3  Wms.'f  Rep.  1 8  •  Tiin.  i7?3.  in  cafe  of  Hall  v.  Hardy.' Ibid,  at  the  bottono,  the  rrp^-tricr 

adds  a  note,  »d  fays,  becaufe  in  all  thefe  cafes  it  is  to  be  prefumed  that  the  nuiband,  where  he  ci>« 
tenants  that  bis  wife  ihall  levy  a  fine,  has  firft  gained  her  confent  for  that  purpofe ;  fo  iaid  by  die 
Viifta  of  the  Rolls,  in  the  cafe  of  Wiktxr  v.  D*£viaEUX,  Trin.  1723  ;  and  that  tke  istcrffi  in 
hcb  ctvenant  bas  been  taken  to  be  an  inberitame  dejcendlng  to  the  behr  of  the  coveiuntee.  But  after  all» 
if  it  can  be  made  appear  to  have  been  impoflible  for  the  huiband  to  procure  the  concurrence  of  his  w/e 
(ai  fojfpofe  there  are  differences  between  them)*  furely  the  Court  will  not  decree  an  impoffibility,  dl 
pccially  where  the  huibaad  offers  to  return  ali  the  moocy>  with  intercil  and  cofts,  and  to  aofwer  all  the 

« 

36.  Marriage  articles  were,  that  wthin  a  ffumth  after  marriage 

be  would  furrender  a  copyhold  to  the  ivife  for  life,  remainder  to  the 

tffue,  remainder  to  the  heirs  of  the  wife,  and  if  he  Jbould  neglt^  or 

refufe  to  make  fuch  furrender,  then  he  nvould  leave  the  wfe  500/. 

at  his  death.     No  furrender  is  made.     The  hujhand  dies  after  the 

month  without  affets.     Parker  C.  decreed,  that  the  heir  at  la%u  Jbould 

furrender  to  the  plaintiff  and  her  heirs,  and  till  furrendered  he  was 

a  truftee'  for  her.     Here  was  no  ele£iion  \    if  done  after  the 

month,  the  500 1.  was  not  to  be  paid  \  thofe  are  two  exprcfs 

covenants,  and  it  is  not  put  in  the  alternative,  and  here  is  no 

purchafor  to  be  defeated ;  it  is  a  charge  in  equity.    Mich.  5  Geo* 

Cane.    Wood  v.  Pcfev. 

37.  Thofe  cafes,  where  the  Court  will  not  compel  the  execution  cf 
powers,  are,  where  it  would  be  againft  the  will  of  the  donor  that 
they  (hould  be  executed  ;  as  in  the  cafe  of  heir  in  tail,  this  Court 
will  not  enforce  him  to  fufFer  a  common  recovery,  though  his  father 
was  decreed  fo  to  do,  and  died  in  contempt  for  not  doing  it. 
9  Mod.  16.  Mich.  9  Geo.  in  Cane,  cited  in  the  cafe  of  Lady 
Coventry  v.  the  Earl  of  Coventry. 

38.  Mone^  was  devifed  to  he  laid  out  in  land  to  the  ufe  of  B^  in 
tail,  remainder  to  the  ufe  of  C.  in  fee  ;  B.  (having  no  iffue)  agrees 
with  C,  by  deed  to  divide  the  money,  and  before  this  agreement  is  ex~ 
ecuted  B.  dies.  This  agreement  (hall  bind  in  favour  of  his  ex- 
ecutors. Cafes  in  Equ.  in  Ld.  Talbot's  Time,  271.  Pafch.  1733. 
Carter  v.  Carter. 

39.  Brokers  or  favors  who  aft  for  their  principals  arc  not  liable 
in  their  own  capacities:  per  Ld.  Chancellor.  3  Wms.'s  Rep.  279, 
Pafch.  1734.  in  cafe  of  Johnfon  v.  Ogilby  &  al'. 

« 

[  548  ]  (P)     Unreafonable,  fet  afide. 

X.   A   Brocage  bargain  of  an  unreafonable  allowance  for  a(Bfling  to 
^^  the  purchafe  of  an  eftate,  has  no  equity  in  it,  and  a  bill 
for  making  good  fuch  a  pretended  agreement  difmilTcd.     Fin. 
R.  32.  Mich.  25  Car.  2.     Gibfon  v.  Lewis. 

2-  No 


^.  No  relief  for  z/ale  of  Ian  J  in  tie  fens  ^  according  to  the  ftatutC 
cf  draining,  though  fold  at  an  unreafonable  undervalue,  2Lsfor  33/. 
what  was  luortb  400  /.  For  Finch  C.  faid,  he  could  not  relieve 
againft  an  a^  of  parliatftetit,  1  Chan.  Cafes,  249.  Hill.  30  &  31 
Car.  2.    Brown  v.  Hammond. 

3.  A.  articles  to  fell  lands  to  B.  for  15000/.  to  be  pai4  in 
money  f  or  fo  much  land  to  be  returned  as  would  make  up  what  he  paid 
Jbort.  .A.  conveys  part  of  the  lands  to  B.  and  by  his  perfuafion 
values  that  part  at  an  under-value.  B.  fells  this  part  to  C.  and 
D.  &c.  amounting  in  all  tO' about  4500  1.  and  would  now  return 
the  reft.  Decreed,  that  the  articles  be  fet  afide  as  unreafonable, 
but  that  thefales  to  C.  and  D.  fhould  ftand.  2  Vem.  186.  pi.  169. 
Mich.  1690.  Broom  Whorwood  v.  Simpfon. 

4.  Bill  to  have  an  execution  of  articles  for  a  leafe  of  lands  in  cstan*  Pree. 
Norfolk,  where  the  general  cuftom  is  for  the  landlords  to  repair;  95-  P**  »?• 
per  Cur.  the  leflce  being  plaintiff,  and  it  beine  proved  that  the  S"^r  ^' 

-         i.f/.f         *?*!         rii       «i»ii-i  HaiTifon, 

rent  referved  ts  lefs  than  the  value  of  the  land,  decreed  a  leafe,  but  s.C.  but  the 

that  the  hjfee  fhould  covenant  to  repair ^  and  the  rent  to  be  fubjeB  to  Court 

no  deducfionsj  fave  only  parliamentary  taxes.     2  Vern.  R.  231.  Jhewfc**^ 

pL  210.  Trin.  1691.  Burrel  v.  Harrifon.  might  hire 

had  a  dificr- 
cnt  conftrodion  if  the  defendant  iiad  beca  plaintifT,  to  have  loforccd  the  Idlee  to  take  a  ieaie* 

5.  As  a  beneficial  bargain  will,  fo  will  a  lofifig  bargain^  be  de^  See  10  Mod. 
creed    in   equity,    and   for   the   fame   reafon  j    per  Wright   K.   ^q^J^^ 
2  Vein.  R.  423.  Pafch.  1701.    City  of  London  v.  Richmond.       cafcofUwia 

y.  Ld.Lech- 
meie— See  Gilb.  £qu.  R«  155.  Mich.  Vac.  2  Geo.  In  Dom'  Proc*.    Keen  v.  Stukeiy. 

6.  A.  had  an  inn  in  Newcaftle  defcendcd  to  him,  which  was 
let  at  69  /.  per  ann.  hut  fubjeH  to  aftnall  mortgage^  and  A.  being  very 
poory  was  inveigled  to  fell  it  for  80  /.  and  afterwards  brought  a  bill 
to  be  relieved,  but  was  difmiffed,  Ld.  Chancellor  declaring,  that 
though  the  bargain  was  not  a  fair  one,  yet  no  fuch  fraud  appear- 
ed as  to  fet  it  afide.  Chan.  Free.  206.  pi.  1 66.  Wood  v.  Fen- 
wick. 

7.  An  agreement  for  the  purchcfe  of  the  remainder  of  an  eftate 
after  an  eftate  tail^ww  a  woman  90  years  of  age^  by  an  attorney, 

for  AfOoL  neither  paid  nor  fecured^  but  in  the  agreement  (which 
imported  a  conveyance)  mentioned  to  be  paid,  and  feveral  other 
fufpicious  circumftanccs  appearing,  Cowper  C.  would  neither 
decree  performance  by  the  heir  at  law  to  the  old  woman  (the 
eftate  being  now  fallen  in,  and  worth  5000 1.),  nor  the  writing 

.to  be  delivered  upon  the  crofs  bill.  2  Vern.  632.  Hill.  1708. 
Green  v.  Wood. 

8.  A  proportionable /Vw/wr^  fettled,  and  an  agreement  to  repay  See  tit. 
the  portion  too  on  the  huft)and*s  dying  without  iflue,  decreed  and  /gf^"'!* 
affirmed  on  appeal.     Pari.  Cafes,  20«    Whitfield  v.  Paylor.  in  the  note*. 

9.  Contradl  for   S.  S.  floclt  at  an  unreafonable  price  fet  afide. 

MS.  Tab.  Feb.  13th,  1721.'  Thompfon  v.  Harcourt.  [  ^49  1 

10.  Upon  a  conteft  between  Af.  andT.  {who  had  a  joint  undi^  After  an  ex- 
vidcd  hitei'eft  in  an  eflate^  and  who  had  agreed  to  fet  a  price  upon  «m*'nationof 

each 
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ntOts,  &c.    ^f J  /i^  tf/^r'/  moiety  J  concerning  the  meaning  of  ticir  artictcs  »f 
tion''&c"a"  ^''^^^S*  h  ''^^^^  '^  '"'^  declared  that  ST.  Jbouli  fet  the  price,   und 
cafe  was        /Afl/  Upon  payment  of  fuch  price ^  together  with  the  repayment  of  600  JL 
ftacedforthe  ^^J  intereftpaid  by  2\  io  H,  he  was  to  convey,     T.feU  700  /.  for  bis 
Mr^Vernon    ^^i^^  '^  writings  and  M.  excepts  thereof;  then  M.  prefers  a  bill  to 
who  gave  his  havc  the  agreement  performed  according  to  the  true  meaning  of 
•pinjofiydut  ^c  parties,  &c.     T.  infifts  that  he  was  to  have  700 1.  befides  the 
upon  the  ar-  '^^o  ^*  ^^^  intereft ;  but  M.  fays  that  T.  at  the  contrail,  valued 
ticiefand      his  half  but  in  700 1.  (and  the  whole  eftate  in  1400  1.)  and  that 
pro^W  by    ij  ^as  the  intent  of  all  parties,  that  the  600  L  fliould  be  included 
iJig,  and   "  i^  ^^  700  h  and  not  be  taken  at  two  different  fums,  &c.     This 
M.*s  accept,  caufc  was  firft  heard  before  the  Mafter  of  the  Rolls,  but  he  put 
ance  thereof,  j^  ^fl:  ^^  \y^  heard  before  thc  Ld.  Chancellor,  who  upon  heaiii^ 
be  paid  by     difmilFed  the  bill,  it  appearing  that  as  the  agreement  was  made  m 
M,  to  T,     .writing,  it  was  unequal  and  againfl  reafon  ;  for  the  600 1.  paid  by 
tSoiTov* ^  ^*  ^^^  towards  a  mortgage  to  H.  and  M.  had  paid  to\rards  thc 
and  above      i^ta^  about  530 1.  which  was  70  1.  (hort  of  the  payment  by  T. 
the  600 1,      and  though  M.  by  anfwer  offered  to  let  his  part  go  on  payment  of 
Mdi^Sc*'  7^<^^»    including  tlie  600 1.  paid,    yet  the  other  had  70 1.    ad- 
bill  be  only    vantage,  and  fo  unequal  and  unjuft  in  T.  to  have  1300  L  for  fai» 
Acafpecific  moiety,  which  made  the  eftate  2600  L  in  value,  but  he  excufed 
oft^r^^  the  cofts  on  account  of  an  impertinent  examination  on  the  part 
tide.,  he"     of  M.    MS.  Jlep.  .Mich.  8  Geo.  i .     Triftram  v.  Melhuifh* 

JDuft  either 

take  it  according  to  the  articles,  and  pay  not  only  the  700  !•  but  alfo  the  600 1.  and  inteicft«  or  bl» 
bill  will  be  difmifled  with  cofts  ;  but  if  the  bill  be  aifo  to  explain  the  articles,  and  to  have  a  mti^ake 
therein,  or  in  the  propofal,  and  hia  acceptance  thereof  rectified,  inafmuch  as  the  700 1«  waa  to  incliM^ 
the  600 1.  and  jntereft,  he  ought  not  to  have  demanded  a  fpecific  performance,  but  to  haive  oflFcred 
cither  to  become  a  purchafer  on  700 1.  or  to  have  waived  the  benefit  of  the  articles  and  agreement;  ao4 
indeed  he  ought  rather  to  have  offirred  to  accept  700 1.  for  his  moiety,  including  the  530 1.  paid  by  him, 
and  fince  there  is  fuch  a  contrariety  of  proof,  nut  only  as  to  the  value,  but  of  what  the  varties  Mndcr. 
ftxfO^  to  be  the  meaning  of  the  agreement,  and  a  proof  that  Mr.  M.  hi mfelf  declared  he  was  to  gi^e,  m 
would  glyt  1300  1.  the  agreement  in  writing  mufi  be  thc  meafure  bttween  the  parties,  and  the  rather, 
liecaufe  M.blmfeir  offered  so  pay  the  intereft  of  the  600 1.  over  and  above  the  700 1.  fo  that  Mr.  M. 
muft  pay  I  joo  1.  or  fu^er  his  bill  to  be  difmifTed  with  cofts,  unlcfs  he  can  get  off  upon  an  ofi*er  to  accept 
700 1.  for  his  moietyi  including  his  s3ol.     It  had  been  proper  to  have  made  H.  a  party^  the  (aid. 
(iUte  htving  been  in  mortgage  to  him  for  the  faid  600 1.  and  530 1.  and  not  yet  aifigoed* 

So  tltough  II.  It  was  faid,  that  an  extravagant  bargain  ought  not  to  be 

^j*^.^  carried  into  execution  in  equity.  Arg.  9  Mod.  15a.  Triiu 
but  being   '  1 1  Gco.  I .  in  cafe  of  Charles  v.  Andrews. 

gained  by 

fraud  and  circumventwn,  yet  though  there  was  not  full  pioof  of  fravd,  yet  it  appearing  to  be  an  unreafon^ 
•ble  and  flianeful  contrad,  as  to  grant  a  leafe  for  67  1.  per  ann.  of  lands  which  were  leaied  ont  agaia 
for  167 1.  without  any  hazard  or  expence,  Lord  C.  Macclesfield  woold  not  decree  a  fpeci£c  ezecutkot 
but  difgiiiTed  the  bill,  and  left  the  plaintifT  to  xtcover  what  he  could  at  Jaw.  Ch«  Prec.  5}^.  pi.  333* 
Micht  Z720«    Young  ▼.  Cleck.  • 

12.  A  written  agreement  being  unreafonable,  the  Court  would 
-not  ourry  it  into  execution,  but  decreed  that  it  be  delivered  to  the 
<  party  for  whofe  benefit  it  was  defigned,  that  he  may  have  an  op* 

portunity  to  make  the  moft  of  it  at  law*    MS.  Tab*  February  27th^ 
.  1 726.    Squire  v.  Baker. 

13.  A  bargain  being  hard  and  unreafonable  is  a  reafon  fuffi- 
cient  why  Chancery  wUl  not  give  it  aiBllance,  as  in  the  principal 
cafe^  where  a  young  gentleman  that  has  a  remaindir  in  tail  expe&ant 


I 

€ontraft  ant)  agreement  *5S^ 

tn  the  death  of  his  uncle  without  ijfue^  and  expeEtant  on  the  death  (^ 
his  father^  of  the  value  of  yiO  L  a  year^  fells  this  remainder  for  300  L 
T'wo  manors  are  inferted  in  the  deed,  and  it  was  agreed  on  all  hands 
that  it  was  deftgned  the  defendant  fhould  have  but  one  of  them*  The 
.one  did  not  know  what  he  *  fold,  and  the  other  did  not  know  what 
he  bought ;  fuch  a  contrafb  never  was  ailifted,  and  there  can  be 
no  ground  to  give  relief  to  fuch  a  purchafor  \  per  Ld.  Chancellor. 
Barnardiilon's  Chan.  Rep.  341.  Hill.  1740.  Bainardifton  v. 
Lingwood. 

(Q_)     Moderated- 

!•  A  Placed  his  fon  as  clerk  to  B.  an  attorney,  and  gives  widi 
-^^  •  him  1 20 1.  and  B.  by  articles  agrees  with  A.  to  return  60/. 
wfthe  rvmey  if  B,  died  within  a  year,  B.  was  fick  at  the  time,  and 
,  of  that  (Icknefs  died  in  three  weeks  after  fealiiig  the  articles,  and 
payment.  Jeffiries  C.  decreed  100  guineas  to  be  paid  back  to  A. 
Vem.  460.  pi.  437.  Trin.  1687.    Newton  v.  Rowfe. 

2.  Though  by  a  deed  5  /•  per  cent,  was  direBed  to  he  allowed  undl 
a  purchafe  made,  yet  it  appearing  that  the  money  had  been  placed  in 
the  government  futids  which  yielded  but  4  /.  the  Court  reduced  the 
intereft  to  4I.  per  cent.  Decreed  by  Sir  Jofeph  Jekyl  Mailer  of 
the  Rolls.  3  Wms.'s  Rep.  227.  Mich.  X733«  in  cafe  of  Lech- 
mere  V.  Lord  Carlifle. 


(R)     Not  ftridly  performed.     Relieved  j   in  what 

Cafes. 

X.  XTTHERE  z greater fum  is  due  ly  fpeciakyy  and  a  lefs  agreed  I^a^'^w 

^^    to  be  taken  for  it,  to  be  paid  in  certain  fums  at  certain  days,  JHi^/'^ 

If  the  agreement  be  not  ftri£ily  purfued,  and  the  monies  paid  pre-  take  uft  then 

cifely  at  thofe  days,  but  part  of  the  money  paid  at  other  days,  a  court  ^"  ^'»  S^ 

of  equity  ought  not  to  oblige  him  that  made  that  agreement  (in  ^paUp^cij^f 

favour  of  .the  perfon  failing,  to  perform  it)  to  ftand  to  it  upon  pay-  atjucb  a 

ment  of  fo  much  as  will  make  up  the  money  paid  fince  the  laft  ^y\^^^^ 

agreement,  with  damages  for  the  fame  from  the  refpeftive  times  of  t^j^i^t) 

the  fame  fliould  have  been  paid  by  that  agreement  to  the  times  the  he  cannot  bl 

fame  were  paid,  and  damages  for  what  remains  unpaid  till  the  ^^^"^ » ^^' 

fame  be  paid.     Arg.  Chan.  Cafes,  no.  Trin.  2oCar,  2.  in  cafe  ^J^.c^i^ 

of  Delamere  v.  Smith.  jus  eft  dare* 


ejus  eft  4if- 
ponere.     1  Veni.  axo.  Mich.  1683.  Sewellv.  Maibo, 

2.  Promife  to  deliver  up  a  bondy  upon  a  condition  which  was 
afterwards  performed ;  decreed  to  deliver  up  the  bond,  though 
the  thing  done  did  not  amount  to  the  fum  due.  N.  Ch.  R.  126. 
21  Car.  2.    Booth  v.  Saiiftrv. 

3.  One  that  could  read  made  an  agreement  fbr  a  leefefar  2 1  yearii 
the  lejfor  himfelf  drew  the  leafe  but  for  one  year,  and  read  it  for  %\ 

J^  years^ 


sso  t  Contraft  anb  ^qvtmtnt 

kearsy  and  after  the  expiration  of  a  year  ejefted  the  Icflec}  and  II^ 
brought  a  bill  in  Chancery  to  be  relieved  upon  all  this  matter  which 
was  in  proofs  but  it  was  difmijfed  ivith  cojls^  for  it  was  within  the 
ftatute  of  frauds  and  perjuries,  &c.  and,  being  able  to  read,  it 
was  his  o^v\  folly  :  otherwife  if  he  had  been  unlettered.  Skin.  159^ 
pi.  6.  Hill.  35  &  36  Car.  2.  in  Cane.  Andii. 
C  55  ^  ]  4.  Lejfee  for  a  long  term  of  years  covetiants  to  lay  out  200  /.  upon 
thepremtfes  nvithin  thejirji  10  years  g  he  fails  to  do  it,  and  after  30 
years  were  expired  lejfor  brings  a£Vion  of  covmant^  and  recovers 
150  /.  damages.  Ld.  Keeper,  I  think  that  the  jury  dealt  very  hard 
with  Mr.  Barker,  to  give  fuch  great  damages,  and  to  put  him  to 
make  a  precife  proof  that  the  whole  200  L  was  laid  out,  when  it 
ought  rather  to  have  been  prefumed  it  was,  the  defendant  hav* 
ing  brought  no  a£lion  in  20  years  time  after  the  money  ought  to 
have  been  laid  out,  but  the  jury  having  thought  fit  to  give  fuch 
damages,  there  is  no  ground  for  me  to  mitigate  them,  nor  to  de- 
cree the  monies  to  be  laid  out  on  the  premlfes ;  for  if  it  had  been 
,  laid  out  when  there  was  30  or  40  years  to  come  in  the  leafe,  the 
lefiee  would  have  taken  care  to  have  laid  it  out  in  lading  improve* 
ments,  which  it  may  be,  now  his  leafe  is  near  out,  he  would  not 
do,  and  therefore  difmijfed  the  bilL  Vem»  316,  317.  pi.  313. 
Pafch.  1685.     Barker  v.  Holder. 

5.  Merchant  hired  afbip  to  freight  at  3/.  per  ton  ;  afterwards  an 
•  embargo  for  6  weeks  was  laid  on  all  merchants'  ihips,  after  which 
the  (hip  went  the  voyage,  where  the  owner  agreed  with  the 
merchant's  faAors  at  a  double  price,  taking  no  notice  of  any 
agreement  with  the  merchant ;  per  Cur.  the  owner  was  at  liberty 
to  make  a  new  agreement,  beCaufe  the  performance  of  the  firft  was 
obilru£led  by  the  embargo  after  laid  on  all  merchants'  fiiips. 
2  Vem.  R.  ^42.  Mich.  1691.    Draddy  v.  Deacon. 

For  more  of  Contra£l  and  Agreement  in  general,  fee  SLttlOTiH, 

Covenant,  (txtingviif^mtntj  JFtaud,  (ErantjS,  9^k* 
rfage,  fl^ortgaffe,  CHenOoc  ano  ?lUiHief,  and  other  pn>. 

per  tides* 


a*^Mi** 


(A)   Contra  jTotmam  i^tatuti* 


WHMHI 


I.  V  F  an  ojffence  be  at  common  lawj  and  alfo prohibited  byjiatutef^ 

J|[  the  indi£lment  maiy  conclude  contra  formam  ftatuti,  or 

ftatutorum  ;  thus,  in  barretry,  though  there  be  no  diredl  ftatute 

againft  it  by  that  name^  yet  die  general  tenor  of  the  fcveral  a£H 

rttoninf^ 
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lunning  againft  it  by  circumlocutions,  the  indi£tinent  concluding  *  C'®*  2* 
contra  forraam  ftatuti,  or  diverforum  (latutorum,  is  good,  and  it  i^c^^  c.** 
is  the  ufual  form.     2  Hale's  PJ.  C.  191.  cap.  25.  Mich.  31  and  340. 

32  Eliz.  B.  R.  Croke,  n.  14.  *  Burton's  cafe.  Hill.  9  Car.  i.  ^.*^***^' 
B.  R.  f  Chapman's  cafe ;  but  it  rauft  conclude  alfo  contra  pacem.  pi/l  ** 
Mich.  6  Car.  B.  R.  %  Periam's  cafe. 

2.  P.  was  indifted  upon  the  ftatute  of  5  E.  6.  cap.  4.  for  g  ^     .   . 
drawing  his  dagger  in  the  church  of  B.  againft  J.  S.  and  does  not  by  Holt 
/ay  (according  to  the  ftatute)  to  the  intent  to  Jlrtke  him  ;  for  this  Ch.  T. 
caufe  it  was  void ;  but  then  it  was  moved,  if  this  were  not  good  ]_^^  ^** 
as  for  an  aflault,  that  he  might  be  fined  upon  it ;  but  per  Curiam  cited  per ' 
it  is  void  in  all ;  for  being  indifbed  upon  the  ftatute,  it  is  void  as  ^^^^  Ch.  J. 
to  an  offence  at  the  common  law.     Cro.  E.  231.  pi.  23.  Pafch.  ^"HatcV' 

33  Eliz.  B.^.  Penhallo's  cafe.  Pi.  c.  171. 

cap.  24.  cites  S.  C. 

7.  In  an  tndl£lment  on  the  ftatute  of  8  H.  6.  the  fiatute  Miras  *  *^»'*"* 

Pi     C      fTl 

mi/recitedf  and  the  concluflon  was  contra  formam  ftatuti,  and  '^  '^jj^  * 
therefore  held  infufficient ;  but  then  it  was  moved,  that  though  s.  C. 
ilk  indi£tment  was  void  for  the  entry  with  force,  yet  it  being 
that  they  with  others  riotofe  and  routofe  entered,  &c.  it  fliould 
be  good  for  the  riot ;  but  Curia  contra  j  for  the  indiftment  be- 
ginning with  the  ftatute  of  8  H.  6.  and  concluding  contra  formam 
ftatuti,  this  can  have  no  relation  to  any  offence  except  upon  this  Jiatute. 
Cro.  E.  307.  pi.  10.  Mich.  35  &  36  Eliz.  B.  R.  Hall  v.  Gawen 

&  ar. 

4*  Information  upon  the  Jlatute  33  /f.  8.  cap,  16,  and  i  E.  6.  Iftneftatutt 

<ap.  6.  jfor  buying  of  worjted  yarn^  not  being  a  weaver,  and  the  in-  *'''''-«'we  /• 

formation  concluded  contra  formam  ftatuti  j  it  was  faid  it  was  wbere'the' 

not  good,  but  it  ought  to  be  contra  iorvcizmjlatutorum  ,•  but  the  former  makit 

Court  as  to  that  held  it  good,  but  becaufe  he  did  not  fhew  in  his  '^'?^'»«» 
information,  that  it  was  riot  yarn  fpun  upon  the  rock  (for  other-  addtaZnal- 

wife  it  is  not  an  offence),  it  was  held  the  information  was  not  <;>  «« the 

good.    Cro.  E.  7504   pi.  6.   Pafch.   42  EHz.    B.  R.    Dingley  v.  fi^^jJir. 

Moore.  the  indift-  * 

menc  ought 
to  conclude  contra  formam  ftatutorvm.  %  Hale^s  PI.  C.  173.  cap.  24.  cites  Pafch.  42  £Us.  B.  R« 
Croke,  n.  6.    Dingly  t.  Moore. 

5-  Where  there  are  federal  Jlatutes^  and  it  does  not  appear  on  ^*  347- 
which  the  information  is  founded,  the  concluding  contra  formam  ^^  ^*J^* 
ftatuti  is  ill.     Cro.  J.  142.  pi.  19.  Mich.  4jac.  B.  R.  Broughton  cliffy,  wd- 
V.  Moor,  cites  it  as  adjudged  in  the  cafe  of  Talbot  &  al'. '  *«•»  citea 

If  there  are  ivveri  fiatutes  in  the  point  «f  informatiotiy  contra  formam  ftatuti  is  good ;  becaufe  the  beil 
ihall  be  taken  for  the  king;  per  Coke.  Ow.  135.  Trin.  9  Jac.  cites  New  Book  of  Entries,  182. 
and  5  H.  7.  17.  and  S  £.  3.  47.  a. 

6.  Where  one  aB  males  the  tffencty  and  another  gives  the  penalty^ 
an  information  muft  be  contra  formam  ftatutorum,  and  cited 
33  Eliz.  Talbot  v.  Sheldon,  who  were  indifted  for  recufancy 
contra  formam  ftatuti,  23  Eliz.  and  the  judgment  was  reverfed 
becaufe  the  penalty  was  demanded;  for  the  10  Eliz.  made  thq 
offence,  and  the  23d  gave  the  penalty ;  but  if  the  information  be 

Vol.  V.  S  f  for 
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for  the  oflPence  only,    it  had  been  good;  per  Coke.     Ow.  i^S* 

Trin.  9  Jac. 
ft  Hale's  PI.  7.  In  appeal  of  deaths  the  defendant  pleaded  that  he  was  in- 
^'  '9'*  difted  and  convifted,  &c.  and  prayed  his  clergy.  The  appellant 
fays,  that  it  demurred,  alleging  that  the  convidion  was  not  lawful,  becaufc 
is  the  ufual  thc  ifidi^tnent  waSy  that  he  Jlabbed  hinty  having  no  weapon  dravfn,  nor 
courfc  at  Qrihwz  him.  and  fo  hilled  him  contra  formara  ftatuti,  whereas  Uierc 
eonclude  IS  not  any  Jtatute  luhtch  prohibits  tty  but  only  takes  a'way  the  clergy 
fuch  an  ia-  from  fuch  offender ;  and  the  verdift  finding  that  he  was  guilty  of 
contTa^for-     ho^^^ide  againft  the  ftatute,  is  not  good  for  that  rcafon ;  fed  non 

283. 

,«.uuRood     P^' 4'   JLrm.  9Jac.  Ji5,K.  x^raajey  v.  Banks. 

accordingly;  and  citek  this  cafe  of  Bradley  v.  Banks,  but  fays,  that  it  is  not  there  qoeOioned  but  that  it 
may  be  |iood  wichuut  it,  fo  that  in  thclc  cafes,  where  cierj;y  is  fpecialiy  ouftcd  by  an  aA  of  parliameot^ 
the  indictment  is  good  with  this  condufion,  or  without  it,  but  the  htfi  way  in  iinfe  cafes  h  to  fJlvm 
tviat  U  mcji  ufual, 

8.  If  Hcit  former  Jlafute  be  difcontinuedy  and  revived  by  another 
ftatute,  the  bed  way  is  to  conclude  contra  forma m  ftatutorura. 
Mich.  31  &  32  Eliz.  Mill's  case;  though  there  is  good  opinift 
that  it  is  good  enough  to  conclude  contra  formam  of  thc  firft 
ftatute,  as  in  cafe  of  the  ftatute  of  5  E.  6.  of  ingrojing^  37  H.  8- 

C  553  3  f^'^  ^"y»  ^"^  5  ^^^^'  for  P^^j^^yt  which  were  difcontinued  and 
revived,  yet  indiftments  good  concluding  contra  formam  of  thc 
firft  ftatute.  2  Hale's  PL  C.  173.  cap.  24.  cites  Trin.  9  Jac. 
Rot.  124.  C.B.  Weftwood's  cafe. 

9.  If  it  be  a  general  ftatute  it  need  not  be  recited,  but  if 
fufficient  to  conclude  contra  formam  ftatuti  in  hujufmodi  cafu 
edit'  &  provis',  for  the  Court  ought  to  take  notice  of  it ;  and  all 
penal  JIatutes  that  induce  a  forfeiture  to  the  king,  or  tnahi  a  fehny  or 

treafony  are  general  ftatutes,  becaufe  it  concerns  the  king ;  but  if 
%  general  ftatute  be  recited  in  an  indiBmenty  and  be  mifrecited  in  a 
point  tnaterialy  and  concludes  contra  formam  ftatuti  pnedidi,  it  is 
fatal,  and  the  indi£kment  Ihall  be  quaftied  \  but  it  feems,  if  it 
concludes  generally  contra  formam  ftatuti  in  hujufmodi  cafu  edit' 
&  provis',  it  is  good ;  for  the  Court  takes  notice  of  the  true  fta- 
tute, and  will  rejeft  the  mifrecital  as  furplufage.  2  Hale's 
PL  C.   172.    cap.  23.    cites  Mich.    7  Car.  B.  R.  Croke,  n.  14, 

•  Cro.  c.     *  Barn's  cafe  in  maintenance,  and  Mich,  8  Car.  B.  R.  per  Jone§ 

aji«  pi.  14*  fupcr  ftat'  de  Cottages. 

10.  An  indiftment  o{ forcible  detainer  concluded  contra  formam 
ftatuti ;  exception  was  taken  that  it  ought  to  be  ftatutorum  ,•  for 
the  ftatute  of  8  if.  6.  cap.  9.  is  relative  to  the  Jlatute  of  i;  R.  2. 
cap,  2.  and  recites  it ;  and  then  the  words  are  joined  thereto,  th^ 
cafe  of  peaceable  entry,  and  forcible  detainer,  and  fo  this  ftatute 
is  but  fuppUmentai  of  the  other  g  but  to  this  it  was  anfiveredy  that 
this  ftatute  firfl  recounts  the  defers  ofthefatute  of  l^  R^l.  and  then 
confirms  it^  a^d  after  provides  for  the  cafe  of  peaceable  entry  and 
forcible  detainery  to  *tvhich  tkefatute  of  l^  R>  2.  did  not  extendy  fo 
that  as  to  this  claufe  it  is  a  new  diftin£l  law,  and  confequemly 
tlie  iiididtm^nt  good,     But  to  that  it  was  replied,  that  thq  fta- 

6  '         tut^ 


Contra  jpormam  gitatutu  553 

tntc  8  H.  6.  goes  on  and  provides,  that  in  cafe  of  forcible  de- 
tainer, after  complaint  made  to  the  juftices  of  peace,  they  fliall 
caufe  the  ftatute  [  5  R,  2.  to  be  duly  executed  ;  by  which  ilatutc 
the  offender  is  to  be  fined  and  imprifoned,  fo  that  this  Jlatute 
grants  only  reftitution^  and  refers  the  punijhment  to  the  Jlatitte  of 
15  iJ.  2.  So  then  upon  this  indiftment  contra  formam  ftatuti, 
taking  it  to  be  that  of  8  H.  6.  as  it  mufl  be,  the  offender  cannot 
be  punifhed  within  that  of  15  R.  2.  and  the  king  fhould  iofe  his 
fine ;  and  for  this  caufe,  after  feveral  debates,  Roll  held  tlie  in-  • 
didlment  infufficient,  but  Bacon  e  contra,  becaufe  the  ancient 
precedents  both  of  the  indidlments  and  aftions  upon  the  flatute 
did  ufe  to  recite  this  ftatute  only,  but  now  the  courfe  accord- 
ing to  I^ord  Coke's  advice,  4  Rep.  486.  not  to  recite  the  ftatutft 
but  conclude  it  contra  formam  ftatuti;  fee  Dalton,  cap.  122. 
And  he  faid  it  would*  be  very  mifchievous  to  fubvert  fo  many 

Erecedents  as  have  been  this  way,  but  the  beft  way  had  been  to 
ave  wrote  it  ftatut'  with  a  dafh,  for  then  it  would  have  ftood  by 
law  as  it  ought.  All.  49,  50.  Hill.  23  Car.  B.  R.  Simond's 
ca^. 

1 1.  P.  and  H.  and  one  y,  S.  were  indited  at  the  afBfes  *at  Not-  a  Hak's 
tingham  upon  the  ftatute   i  Jac.  cap.  ^.  for  Jtabbing  one  W.  R.  I'^'C.  190, 
and  the   indiSiment  ivaSy  that  J.  Z*  fobbed  him  ^   and  P.  and  H,  s.C.— ^ 
were  prefetity   abetting^    Isfc.    and  contra   formam    ftatuti ;    the  S.  C.  citei 
Court  held  the   indiflment  need  not  conclude  contra  formam  ^^y^f^ 
ftatuti,  becaufe  the  fatute  does  not  alter  the  nature  of  the  offence y  12  Mod. 
but  only  takes  away  the  privilege  ivhich  the  common  law  allowed  in  i^*-  Pafch. 
fuch  cafcj  and  therefore  it  is  fufEcient  that  the  circumftances  be  ?jv}od^'"" 
cxprefled  in  the  indidment,   whereby  it  may  appear  that  the  308.  s.c' 
offence  is  within  the  ftatute ;   and  the  offenders  had  tlicir  clergy,  citcJ,  and 
and  upon  their  reading  were*  burnt  in  the  hand  in  confpe£lu  J^ereVii^ 
Curiae.     All.  43,  44.  Hill.  23  Car.  B.  R.     Page  and  Harwood.     found gmicy, 

when  it  is 
plain  that  b«  only  could  be  fo  that  gave  the  ftroke,  yet  that  judgment  was  held  good,  becaufe  they 
might  have  been  found  guiky  at  the  common  Jaw  upon  the  i\mc  indidmcnt,  for  the  ftatute  docs  not 
alter  the  nature  of  the  offence,  but  takes  away  the  privilege  of  the  clergy  albwed  by  law,  and  need  not 

conclude  contra  fornum  l^atuti.—- ^-S.  C.  cited  by  Holt  Ch.  J.    Ld.  Raym.  *Rep.  150. S.  C* 

cited  by  Hole  Ch.  J.   i  Salk.  1x2,  213.— ^S.  C-  cited  by  Holt  Cb.  J.  Oimb.  411. And  an  in- 

didtment  on  the  ftatute  of  ftabbing  need  not  conclude  contra  fornruni  ftatuti ;  per  Holt  Ch.  J. 
Comb.  1 18.  Mich.  5  W.  &  M.  in  B.  R.  Anon.-j'The  ftature  of  (l.ibbing  does  not  make  the  oifence,  but 
only  takes  away  the  clergy  firom  manflaughter  to  circumitiintiatcd ;  yet  the  indi^menl  may  conclude 
contra  formam  ftatuti;  but  it  is  good  without  fuch  conclufioa^  per  HolCCh.  J.  Comb.  371,  372. 
cites  Hale's  PI.  C.  [8vo.]  58. 


12.  If  a  man  be  indiAed  for  an  offence  which  was  at  common 
laWf  and  concludes  contra  formam  itatuti,  but  in  truth  is  not 
brought  by  the  indiHrnent  within  the  fatute^  it  Ihall  be  quafhed,  and 
the  party  (liall  not  be  put  to  anfwer  it  as  an  offence  at  common 
law.     1  Hale's  PI.  C.  171.  cap.  24. 

13.  If  an  aB  of  parliament  making  a  felony  or  other  offence  be 
but  temporary,  and  made  perpetual  by  another  ftatute,  the  indift- 
ment  concluding  contra  formam  ftatuti  is  good.  2  Hale's 
PI.  C.  172.  cap.  24. 

14.  If  an  offence  be  newly  enoBed,  or  made  an  offence  of  an 
higher  miture  by  aB  of  parlinmenty  the  indiftmcnt  muft  conclude 

S  f  2  contra 
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contra  formam  ftatuti^  as  an  indi£taient  of  huggefy^  tranfyprling 
ofnuoolf  &c.     2  Hale's  PI,  C.  189.  cap.  25. 

15.  Rape :  though  before  the  ftatute  of  "Wcftm.  2.  it  fww  m 
irefpafsy  yet  being  made  felony  by  that  ftatute,  the  indidment 
ought  to  conclude  contra  formam  ftatuti.     2  Hale's  PL  C.  189* 

cap.  25.  . 

16.  If  an  offence  were  high  treafon,  &c.  at  the  common  law, 
amd  a  declarative  a£l  of  parliament  declares  it  fo,  as  the  ftatute  of 
25  £•  3-  de  proditionibus,  the  ftatute  of  3  H.  5.  of  cluing  the 
foifif  &c.  till  repealed  by  i  Mar.  the  indi£lment  is  good  with  a 
conclufion  contra  formam  ftatuti,  or  without  fuch  a  conclufioiu 
2  Hale's  PI.  C.  189.  cap.  25. 

17.  But  at  this  day  the  indi^ment  for  clippings  vsafinngy  Isfe. 
^coin  cmQ.tA  to  be  treafon  by  the  ftatutes  of  5  &  18  Eiiz.  muft 
not  only  exprefs,  as  the  ftatute  requires,  that  it  was  (caufa  lucri) 
but  muft  conclude  contra  formam  ftatuti.     2  Hale's  PL  C  189,  . 
190.  cap.  25. 

18.  If  an  offence  -wtxt  felony  at  common  lawy  but  %fpeevd  oBtf 
parliament  oufts  the  offender  of  fome  benefit  (that  the  common  lav9  sU 
lowed  bhn)  when  certain  circumftances  are  in  the  fad,  though 
the  body  of  fuch  indiflment  muft  *exprefs  thofe  circumftancet 
according  as  they  are  prefcribed  in  the  ftatute,  yet  the  indifbnent 
muft  not  conclude  contra  formam  ftatuti.  2  Hale's  PL  C.  190^ 
cap.  25. 

19.  Thus  the  ftatute  of  21  Jac.  cap.  27.  conceiving  murdering 
tf  bqftard  children  requires  proof  by  one  witnefs  that  the  child 
was  dead  born,  the  indi£^ment  muft  ihew  that  it  was  a  baftard 
child  to  bring  the  offender  within  that  ftatute,  but  concludes  not 
contra  formam  ft atutL     2  Hale's  PL  C.   190.  cap.  25* 

20.  By  the  ftatute  of  8  £liz.  cap.  4.  in  cafes  of  picipochti^ 
39  Eliz.  cap.  15*  breaking  boufes  in  the  day^time^  and  flealing  t9 
the  value  of  ^s,  the  ftatute  0/23  H.  8.  cap.  1.  in  cafes  of  petit 
treafon^  wilful  murder^  of  malice  prepcnfe,  robbing  in.  or  near  the 
highway f  1 8  Eliz.  cap.  7.  in  cafe  of  burglary^  the  ftatute  of 
4  &  5  P.  &  M.  cap.  4.  in  cafe  of  malicious  commanding^  C5V, 
any  perfon  to  commit  murder ^  robbery^  wilful  burnings  the  offenders 
are  oujled  of  their  clergy  ;  the  body  of  the  indifiment  muft  bring 
them  within  the  exprefs  purview  of  the  ftatutes,  or  otherwife 
they  (hall  have  the  benefit  of  clergy,  but  it  need  rtot  conclude 
contra  formam  ftatuti,  neither  is  it  ufual  in  fuch  cafes ;  for  they 
were  felonies  before,  and  the  ftatutes  do  not  give  them  a  new 

Eunifliment,  nor  make  them  to  be  crimes  of  another  naturCj 
ut  only  in  certain  cafes  take  away  clergy ;  but  yet  if  they  fliould 
conclude  in  thefe  cafes  contra  formam  fthtuti,  it  would  not  vitiate 
the  indiftment,  but  would  be  only  furplufage,  for  though  tbejia^ 
[  SSf  ]  '^'^^  ^^  ^^'  g^^^  ^  new  pefialtyy  yet  they  take  away  an  old  privilege^ 
when  the  cafe  falls  within  the  circumftances  mentioned  by  the 
a£l.     2  Hale's  PL  C.  190.  cap.  25. 

21.  If  an  offence  be  at  cpmmon  lawy  ^nd  alfo  prohibited  bjjlatute^ 
with  a  corporal  or  other  pen^lty^  yet  it  feems  the  party  may  be  in- 
dited at  common  law,  and  then  though  if,  concludes  not  contra 

formam 
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{cYmam  ftatutiy  it  ftands  as  an  indictment  at  common  law,  and 
can  receive  only  the  penalty  that  the  common  law  infli£ls  in  that 
cafe*     2  Hale's  PI.  C.   19 1*  cap.  25. 

22.  Mich.'io  Jac.  B.  R*  an  indiftment  oi forcible  entry  upon 
the  ftatute  of  8  H.  6.  cap.  9.  and  Mich.  9  Car.  i.  B.  R.  an  in« 
dic^ment  for  forgery  quaihed  for  not  concluding  contra  formam 
ilatuti,    *  Smith's  case,    yet  both  thefe  were  offences  at  common  •  See  In* 
/tfw,  though  reftitution  were  not  at  common  law  in  the  firft  cafe,  ?|f^"^* 
nor  pillory  and  lofs  of  ears  in  the  fecond,  but  only  fine  and  im-  \^  \^*  ** 
prifonment,  or  at  moil  (landing  in  the  pillory,  but  without  mu» 
tilation.     2  Hale's  PI.  C.  192.  cap.  25. 

23.  Regularly,  if  zjlatuie  only  fnakes  an  offence  or  alters  an  of** 
fence  from  one  crime  to  another^  as  making  a  bare  mifdemeanor  to  be-" 

come  a  felony^  the  indiftment  for  fuch  a  new  made  offence,  or 
new  made  felony  muft  conclude  contra  formam  ftatuti,  or  other-* 
wife  it  is  infufficient.     2  Hale's  PI.  C.  192*  cap.  25, 

24.  And  on  the  other  fide,  if  an  offence  be  purely  at  common  lawy  Cro.C.465^ 
if  it  conclude  contra  formam  (latuti  it  is  infufficient,  and  (hall  be  P^  *• 
qoafhed  except  in  the  inftance  above  given  touching  clergy; 

and  therefore  an  indiftment  of  battery  concluding  contra  formam 
ftatuti  Is  infufficient,  and  (hall  be  qua(hed.'  2  Hale's  PI.  C.  192. 
cap.  25.  cites  Trin.  12  Car.  B.  R.  Croke,  n.  2.  Cholmley's 
cafe. 

25.  There  is  a  difference  when  an  information  or  aSion  is 
grounded  on  an  acl  of  parliament^  and  the  conclufion  is  contra  for- 
tnam  (latuti  prxdidli,  there  the  information  is  not  good  if  the 
ftatute  is  mifrecitedy  but  if  the  conclufion  be  contra  formam  (la- 
tuti in  hujufmodi  cafu  editi  £5*  provifiy  there  it  niay  be  good,  not- 
withitanding  the  mifrecital,  becaufe  the  Court  can  take  notice  of 
a  good  a£l  of  parliament  to  puni(h  the  offence  mention td  \  per 
Twifden  J.  Raym.  192.  Mich.  22  Car.  2.  B.  R.  in  cafe  of  the 
King  V.  Wild. 

26.  W^  brought  an  aBion  againfl  H.  R.  de  uxore  abduBa^  an4 
keeping  of  her  from  him^  ufque  fuch  a  day^  which  was  fome  time 
after  the  exhibiting  of  the  bill,  and  concluded  contra  formam 
ftatuti.  After  verdi£k  for  the  plaintlflT  this  was  moved  in  arreft 
of  judgment,  but  the  declaration  was  held  good  notwithftanding 
the  impertinent  conclufion  of  contra  formam  ftatuti,'  there  being  no 

jS^ute  in  the  cafe.     Vent.   103,   104.    Mich.    22  Car.  a.  B.  R. 
Ward  V.  Rich. 

^27.  Where  zflatute  continued  de  tempore  in  tempos^  and  was  ne- 
ver difcontinued  nor  determined,  there  it  (hall  be  faid  contra  for- 
mam ftatuti;  agreed*  Ow.  135.  and  cites  35  Eliz.  and  9  Eliz. 
Palmer's  cafe. 

28*  Where  a  ftatute  prohibits  a  thing  tuithout  a  penalty^  or  maher 
M  new  duty  to  an  officer ^  the  indi£lment  needs  not  conclude  contra 
formam  ftatuti;  per  Eyre  J.  Comb.  205.  Pafch.  5  W.  &  M. 
tn  B.  R.    The  King  and  Queen  v.  Wiggot  and  Perry. 

29.  Where  z  ftatute  mattes  an  offence^  the  conclufion  muft  be 
contra  formam  ftatuti.  5  Mod.  308.  Mich.  8  W.  3.  Bennet 
?.  Talbot. 

S  f  3  30.  Aa 


' 
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An  iodia.  30.  An  indi£lment  for  a  riot  was  moved  to  be  qaafiied,  Ifr 
^oTls^gwd  C*^'^  ^^  concluded  contra  formam  diver/orumjfatulorum,  whcrai 
though  it  '  there  is  but  one  ftatwte  again  ft  riots,  the  reft  give  penallia  ob 
conclude  not  (heriffs,  jurics,  &c.  but  held  good*  Comb.  371.  Trin.  8V.3. 
'^TfiTuri,  B- R-     The  King  V.  Brane  &  ar. 

becaufe  an  ojfeace  at  common  laWy  though  prohibited  alfo  by  a£ls  of  parliament  under  fevcitr  pesaitiai 
%  Hale's  Pi.  C.  190.  cites  Pafch«  5  Jac.  B.  R.  Wormail  s  cafe. 

1  SaiJczii.       31.  If  a  declaration  is  contra  formam  ftatuti,  and  fame  ibnf 

8  w!  %!*  alleged  therein  are  iviihin  thejlatute  mentioned,  and  others  are  tiA 

JB.  R    the  within  it,  yet  it  is  good  ;  for  as  to  thofe  which  are  not,  it  is  fa:- 

s.c.ad-  pluface.     12  Mod.  121.  Pafch.  o  W. -J.     Bennet  v.  Talboys. 

ti.e  plaintiff*. 5  Mod.  307,  30S.  Bennet  ▼.  Talbot.  S.  C.  adjudged  niii. Carth.  ;S2.  SbC 

and  ihe  adtiun  which  was  founded  on  the  ntrw  ftatute  (there  being  other  ftatutes  befoie)  againfi  baatq 
by  inferior  tradefmen,  the  words  contra  formam  ftatuti  iball  be  applied  to  that  part  of  the  tiofpafs  «^ 
was  grounded  on  thr  new  fta'ute,  which  gives  full  coils,  thoi^h  the  damages  are  under  4c  s.  AiAte 
Holt  Ch.  J.  it  is  fuHkient  to  lay  in  the  declaration,  that  the  defendant  hunted  in  the  pblntiff's  snic^ 
without  concluding  contra  formam  (latuti ;  for  that  Oiould  come  in  evidence.  ■        Ld.  Raym.  Rep-  H^t 

t50«  S.  C.  adjudged  nifi,  and  aftei  wards  adjudged  abfolutcly  for  the  plalntifi^ Comb.  420.  S.C 

adjudged  upon  the  reafon  given  by  Holt  Ch.  J.  viz.  that  the  condufiun  (bouid  refer  only  iotbjt*faid 
would  reafonabl)  bear  it,  and  upon  the  authorities  of  All.  43*  and  Vent.  104. 

iSalk.  Ill,  22.  If  an  an  of  parliament  increafes  a  penalty,  or  deprives  t 
by  Holt  *  ^^"  of  any  benefit  w!:iih  he  had  before  at  common  lawj  there  if  jofi 
Ch.j.  ac-  count  on  the  ftatute,  and  do  not  bring  yourfelf  within  it,  ani 
cordingly,  concludc  contra  formam  ftatuti,  it'  is  naught;  per  HokCh.J. 
walpcn-i-"  ^^  ^'^oA,  122.  Pafch.  9  W.  3.  iu  cafc  of  Bennet  v.  Talbois. 

low's  cafe.     Cro.  £•  231. 

33.  In  cafe,  plaintiff  declared  that  he  diflrained  certain  cwh  j 

in y  for  arrears  of  rent ^  in  order  to  fell  themfecundum  leges  et  fistv^ 

regni  Anglia  ;    and  thflt  ihe  defendant^  being  conufant  of  the  prenajti) 

refcued  ihem^  &c.     After  verdift   for  the  plaintiffs  be  prayed  ^ 

treble  damages  upon  theflatute  of  ^W,,  Ijf  M.  cap.  5.  and  infifW 

that  though  the  plaintiff  docs  not  recite  the  ftatute,  nor  concluw 

contra  formam  Jlatuti,  yet  it  is  well  enough,  becaufe  it  is  ?  p^ 

neral  ftatute,  and,  the  diftrefs  is  of  fuqh  a  thing  as  was  not  mf" 

trainable  for  rent  at  common  law,  and  therefore  fecundum  kgc$ 

ct  ftatuta  refers  to  this  ftatute  of  W.  &  M.  fed  non  allocatur*, 

for  per  Curiam,  the  plaintiff  does  not  bring  himfelf  within  tw 

compafs  of  the  ftatute,  for  he  does  not  fhenv  that  the  diftrefs 'O}^ 

appraifedy   nor  conclude  cotitra  formam  flatuti ;    and  when /i^^^^* 

leges  l2f  fiatuti  is  rather  where  a  thing  is  proper  by  the  common  W 

and    confirmed  by  ftatute ;    and    adjudged    accordingly.    ^  ^'' 

latione  mVi  Daly.    Ld.  Raym.  Rep.  342.  Pafch.   10W.3.  Anon. 

w^culding*'*       3"*-  '^^erc  a  ftatute  tahes  notice  of  a  common  offence^  and  odds  t^ 

of  the  in.     further  penalty^  an  indiftment  thereupon  may  well  be  laid-contrl 

diamcnt      formam  ftatuti;   per  Cur.  6  Mod.  17.    Mich.    2  Ann.  B.R-*  ^ 

mrftW..  ^^  '^^^  of  the  Queen  v.  BotheU. 

iar  the  parly  from  fupporting  the  inJiamtvt  by  the  common  iaw,  if  it  could  be  mamtahU  •f«^  thef^^ 
10  Mod.  336.  Trin.  z  Geo.  i.  B.  R.  in  cafe  of  the  King  v.  Dixon.  ' 

Wherever  there  was  an  offenct  at  common  law,  and  aijfatute  makes  a  further  provlfion  of  f ^^Jt  1. 
indictment  for  that  offence  may  conclude  contra  formam  ftatuti,  or  k^ve  it  out  at  dc^ofl)  f^*^ 
Ch.  J.  Pafdjr.  13  W.  3.  Inc;tfcof  die  King  v 

35.  ^^ 
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35k  Whete  a  ftatute  introduces  a  new  law,  by  giving  an  a£lion  P«r  Holt 
\jrhere  there  was  none  before,  or  by  giving  a  hew  aftion  in  an  old  Hoit*«'kep. 
ca£e>  the  plaintiff  need  not  conclude  contra  formam  ftatuti ;  but  634.  Keo- 
if  a  ftatute  gives  the  fame  aSlion  with  a  difference  of  fever al  circum"  ^^^^'^}^^ 
Jiances,  as  double  damages,  &c.  the  plaintiff  muft  either  conclude  ^^^^  ,„  ^^ 
contra  formam  ftatuti,  or  make  his  cafe  fo  particularly  within  the  of  pariia. 
ftatute  that  it  may  appear  to  be  fo;  per  Cur.  2  l^alk.   504.  pi.  3.  ^^^f^^\*^ 
Hill.  5  Ann.  B.  R.    Coundell  v.  John.  h^noidc/fr. 

or  an  old  remedy  in  a  tuto  cafty  you  need  not  conclude  contr^formam  ftatuti.  1  If  aa  a^  of  par^ 

lianxnt  *  incredfes  a  penalty,  or  depr'n/tt  a  man  of  any  bemfit  which  he  had  befoite  at  common  law,  then 
If  you  count  on  the  ftatute,  and  do  not  bring  y our f elf  within  it,  and  conclude  contra  formam  ftatuti* 
H  is  naught :  per  Holt  Ch.  T.  i2  Mod.  I2a«  in  caie  of  Bennet  v.  Talboys. 

•[SS73 
For  more  of  Contra  Formam  Statuti  in  general,  fee  3(nOl(t« 
nwnt  (O),  l^Obber?  (S),  and  other  proger  titles. 


(A)   Contra  0acem. 


■■rt« 


T.  ^T  TRIT  of  r^w// made  againft  bailiffs  In  collefting  toll, 
Y  V      ^^^  ^^^^  fclvere  tolnetum  contradixcrunt  contra  pacenif 
and  yet  adjudged  good.    Theh  Dig.  114.  lib.  10.  cap.  24.  f.  5. 
cites  Mich.  30  E.  3.   20. 

2.  Writ  yf^  attachment  upon  a  prohibition  for  afuit  in  Court  Chrif 
tian  of  a  thing  temporal  was  contra  pacem,  and  held  good.  Thel. 
Dig.  114.  lib.  10*  cap.  24.  f.  9.  cites  Mich.  31  E.  3.  Attach- 
ment upon  a  prohibition  8  E.  but  fays  the  Regifter  is  contra  pro* 
hibitionem  noilram  only,  and  adds  qusere. 

3.  A  writ  of  prohibition  to  a  fuit  in  Court  Chriftian  was  Thcl.  DJg. 
ferved  on  the  now  defendant,  who  flung  it  into  tlie  dirt,   and  'H-^'b.'o. 
trampled  upon  it,  and  afterwards  profccuted  the  fuit  in  Court  Sfcuh'cRcI 
Chriftian ;    the  writ  againft  the  defendant  was  contra  pacem.  gi^er,  and 
Regifter,   95.  a.  b.  '  faysitihaii 

b  ^    y^  ^  .  .  be  contra 

pacem. 

4.  Writ  upon  the  cafe  for  not  ckanfwg  and  repairing  a  ditch^  &c.  And  becaufe 
fiiall  be  without  contra  pacem.    Thel.  Dig.  1 14.  lib!  10.  cap.  24.  ^^^^  ^"^  ^'** 

f.i2.  citesTrln.  4SE.3.   17-       "  «„%":;, 

abated.  Br.  Aftion  fur  le  Cafe,  pi.  20.  cites  S.  C. 

5.  And  fo  It  fhall  be  for  every  mnfeafance.  Thcl.  Dig.  \  14. 
lib.  10.  Cap.  24.  f.  12.  cites  12  H.  4.  3. 

•  6.  A  man  ihall  have  writ  of  trefpafs  contra  pacem  E.  nuper  regis 
Anglia^  isf  contra  pacem  nofircm.  Thel.  Dig.  115.  lib.  10. 
cap.  24.   f.  15.  cites  Hill,  ii  H^.^.  15.  Mich.  2  £.  4.  25. 

S  f  4  -7.  Writ 
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7-  "Writ  of  recaption  (hall  be  contra  pacem  and  againft  law  and 

ftatute,  but  not  vi  et  armis;  per  Babington.     Thcl.  Dig.  if5» 

lib.  lo.  cap.  24.  f.  17.  cites  Pafch.    9  H.  6.   i.     But  fays,  Ac 

form  of  the  Regifter  86  is,  after  reciting  the  fa£t,  et  quia  hoc 

xnjuftum  eft  &  manifefte  contra  pacem  noftram,   tibi  praccipi- 

xnus,  &c.      And  other  wnts  are  in  contemptum  praeceptorum 

noftrorum,  &c. 

4  Hale's  PI.       8.  Indictment  for  ereBing  a  wear  over  the  river  Wje^  whcrcbjr 

dtcB^sic.    ^^*^  fubjcfts  were  hindered  of  their  paifage  with  their  boats,  Um 

—2  Hawk,    it  to  be  done  43  Eliz,  with  a  continuance  ad  nocumentum  of  the  fuin 

PI.  C.  245.  jg^s  of  King  Jamesy  and  fo  the  jurors  concluded  that  the  wear  loat 

cf  QC*^S.  P.  ^^^^^^  ^"^  continued  contra  pacem  regis  nunc,  &c.  and  adjudged 

accordingly,  Yoid,  becaufe  ix  is  as  well  contra  pacem  nuper  reginse,  as  contra 

and  cites  in  ^  pacem  regis  nunc;  for  the  commencement  *  of  the  tort  was  in  the 

*r*cr*8^1  queen's  time,  "and  this  was  an  offence  to  the  crown  now;  for 

*-  ^^    -^  though  the  parties  might  be  indifted  for  the  continuance  only, 

without  alleging  exprefsly  the  commencement,  yet  the  fc<^  of 

this  indiftment  is  not  to  make  the  ofiences  feveral,  as  in  them- 

felves  they  are  j  for  though  the  Jurors  have  concluded  upon  both,  yt 

they  have  found  the  peace  of  this  king  only  broken*     Yelv.  66^  Trin* 

3  Jac.  B.  R.     Sir  Edward  Winter's  cafe. 

9.  But  per  Popham  Ch.  J.  if  the  conclufion  of  the  Jury  lad  teen 
upon  the  continuance  of  the  tort  only,  then  it  fhouid  be  taken  in  law  /• 
be  an  indiBment  to  this  purpofe  only,  and  the  other  matter  of  the  finding 
the  ereiiion  of  the  wear  to  be  only  by  way  of  information^  how  the 
thing  was  done ;  or  if  the  jurors  had  found  that  the  defesidatst  in  tbo 
queen^s  time  had  ereEled^  6fr.  and  continued  it  in  the  time  tf  this 
king,  contra  pacem  regis  nunc,  it  had  been  good ;  becaufe  the 
exprefs  matter  found  was  only  the  continuance  of  the  tort,  an4 
the  other  only  a  recital  or  introdudion  to  the  matter  found; 
quod  curia  conceflit.  Yelr.  66.  Trin.  3  Jac.  B.  R.  in  Winter's  cafe. 

10.  An  mdiftment  of  forcible  entry  was  quafhed,  becaufe  it  did 
not  conclude  that  it  was  contra  pacem.  2  Bulft.  258.  Trin. 
1 2  Jac,     The  King  v.  Cox. 

Roll.  Rep.         I  r,  Trefpafs  was  laid  of  entering  his  clofe  loth  July,  44  EBx* 

VSi^To^o'  ^*^^P^^^^  iom^nee  regime,  isf  domini  regis  nunc :   after  verdi£l 

V.  WiikinSf  this  was  moved  in  arreft  of  judgment,  and  held  that  the  words 

S.C.  ad.  (domini  regis  nunc)  are  h\xt  furplufage ;   whereupon  the  plaintiff 

coSyV  *^^d  judgment.    Cro.  J.  377.  pL  3.  Mich.  13  Jac.  B.  R.    Cod- 

and  Coke  dington  V.  Wilkin. 

Ch.  J.  raid, 

that  if  pmrt  of  a  trefpafs  it  committed  in  the  queen's  -ttme,  and  part  in  the  king^t  timef  then  it  M^hi  f  ho 

Mged  ogrMiffi  the  peace  of  hotb, 3  Bvlil.  82.    S.  C.   adjudged  for  the  plaintiff'  accoidin^ly,  and 

June  diflSrence  taken  by  Coke  Ch.  J. — '-%  Hale's  PI.  C.  189.  cap.  25.  dtct  S.  C.  aod  fays,  that  ft 
it  is  la  c<fe  of  an  IndiAment  for  an  offence  fo  alleged. 

.12.  One  was  indi£ted  of  being  a  common  barretor,  but  the  m^ 
di£tment  omitted  the  words  contra  pacem  domini  regis,  vd  con^ 
tra  formam  ftatuti^  and  therefore  it  was  held  to  be  infufficient; 
for  it  is  an  eflential  part  of  the  indidment,  and  thcrcfoic 
was  reverfed.  Cro.  J.  527.  pi.  4.  Pafdu  17  Jac*  B*  R.  Pal- 
frey's cafe- 
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tj.  Rfgtslarlytverf  indiBment  ought  to  conclude  contra  pacem 
domini  regis,  for  that  is  not  taken  away  by  the  ftatutc  of  37  H.  8. 
cap.  8.  and  therefore  an  indifkment  without  concluding  contra 
pacem,  &c.  is  infufficient,  though  it  be  but  for  ufing  a  trade^  not 
keing  an  apprentice  i  2  Hale's  PL  C.  188.  cap.  25.  cites  HilL 
2 1  Car.  B.  R.  For  every  offence  againft  a .  ftatute  is  contra 
pacem,  and  ought  to  be  fo  laid. 

14.  An  indiSment  that  concludes  contra  pacem^  and  fays  not  domini 

regisf  is  fufiBcient.    a  Hale's  PLC.   i88.   cap.  25.  cites  Miclu  ^ 

23  Car.  I.  adjudged^ 

15.  If  A.  be  indi£ted  for  an  offence  fuppofed  to  be  committed  in  time 
rf  a  former  Ung^  and  concludes  contra  pacem  domini  regit  nunc^  it  is 
infufficient ;  for  it  muft  be  fuppofed  to  be  done  contra  pacem  of 
that  king  in  whofe  time  it  was  committed.  2  Hale's  PL  C.  1889 
189.  cap.  25. 

16.  But  if  a  man  be  indicted  in  the  time  of  one  iingf  contra  pacem 
domini  regit  nunc^  he  may  be  arraigned  for  that  offence  in  the  time 
of  bis  fucceffor.  1E.6.  Br.  Corone,  178.  Enditement,  44.  Neither 
IS  the  indictment  itfelf  difcontinu^d  by  the  demife  of  the  king^ 
though  in  fome  cafes  the  proce(s  be*  2  Hale's  PLC.  189. 
cap.  25*  cites  7  Co.  Rep.  30,  31. 

17.  Two  indi£bnent8  on  the  ftat.  5  Eliz.  cap.  4.  for  ufm^  the  Sofbrnfini 
trade  of  a  tallow  chandler  were  quaflied.  becaufe  they  did  not  con-  ^J  **f**  ^ 

■      ,    •'  w  1        «  1  •»»•  1  ^'d->  T*    -r*     a  barber^ 

elude  contra  pacem.     Keb.  789.  pL43.  Mich.  16  Car.  a.  B.  R.  without 
The  King  v.  Harris.  fenringfevea 

jearBt  ex- 
ception was  taken  to  th^  ind'idment  for  omitting  contra  pacem.   Holt  Ch,  J.  thought  it  well  *  enough^ 
becanfe  it  concluded  contra  formam  ftatuti  \  but  by  the  other  three  jufticei  it  waa  qoaflied ;  for  cvetr 
breach  of  a  law  is  againft  the  peace^  and  ought  to  be  fo  laid.     6  Mod.  iz8.   Pafch.  3  Ann.    B.  R. 
The  Queeo  v.  Lane.  3  Salk.  190.  pi.  17.  S.  C.  accordingly,  and  Holt  Ch.  J.  faid,  it  would 

be  bard  to  make  a  barber's  fhaving  a  man  by  coofent  to  be  contra  pacem.  fiut  the  indiAment  waa 
^oaOied.  *  C  SS9  J 

18.  An  information  was  brought  hy  a  common  informer  for  cxer-  *  Hawk, 
cifing  the  trade  of  a  barberj  exception  was  taken,  becaufe  it  did  J^J*  ^^  ^*^* 
not  lay  contra  pacem;.  but  per  Curiam,  fliat  is  never  done  in  a  f.  94..  fays 
foit  by  a  common  informer.    Keb.  860.  pL  70.  Hill.  16  &  17  »tfccms 
Car.  2.    Lufampore's  cafe.  aUde^pr^ 

cedeotS)  that  neither  an  information  qui  tam  on  a  penal  ftatute,  nor  an  information  by  the  king  for  an 
inuufioo,  or  other  wrong  of  civil  nature  done  to  hit  laods,  goods,  or  revenues,  need  the  words  contra 
pACem. 

19.  An  indi£lment  of  battery  concluded  only  to  the  great  dff*. 
turbance  of  the  peace  of  our  lord  the  king,  but  becaufe  it  did  not 
fay  contra  pacem  it  was  quaflied.  2  Keb.  36.  pi.  72.  Pafch. 
18  Car.  2.  B.  R.    The  King  v.  Hooker. 

20.  An  indidment  for  retaining  a  fervant  without  a  tejtimomal 
from  Ms  loft  mafler^  wanted  the  words  contra  pacem,  and  it  was 
quafhed.     Mod.  78.  pL  39.  Mich.  22  Car.  2.  B.  R.     Anon. 

21.  Trefpafs  for  breakingy  entering,  and  depafluring '^6  Car.  2.  Show.  ay. 
eontinuando  the  depqfturing  till  the  4  Jac.  2.    contra  pacem  domini  re*  ^j-^j*^"'*' 
jgis  nuncy  which  was  K.  James  the  ad.    This  was  held  naught ;  comb.*i66l 
for  that  is  no  contra  pacem  to  the  trefpafs  tempore  Caroli  Secundi,  s.c.  &s.p! 

but  "»*««*  "^ 
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for  amtfm      but  It  1$  omittcd,   and  contra  pacem  is  fubftance*     2  Salk.  6x64 
^Z7/r  P'*  *•  ^^^^'  I  W.  &  M.  in  B.  R.     Incledon  v,  Burgefs. 


13t«  Trefpafs  qUare  vi  (sf  armis  I  Fei*   1 70 1.      Claufum  fuum 

fregit  contra  pac^m  domino  Anna  nunc  regina,  &c.    Adjudged  on  Jc-* 

murrer  for  the  defendant;  for  K.William  diedTTMar.  1701,  and 

fo  it  -was  contra  pacem  regis,  and  not  contra  pacem  reginae ;  the 

cinijjton  of  contra  pacem  had  been  only  matter  ofform^  but  here  it  is 

repugnant;  for  the  Court  muft  take  notice  of  the  demife  of  the 

ling,  that  is,  the  defcription  of  the  trefpafs,  and  a  trefpafs  done 

contra  pacem  regis  could  not  be  given  in  evidence ;  but  indeed  a 

verdift  would  have  aided  it.     2  Salk.  640.    pi.  il.  Mich.  2  Ann. 

B.  R.    Day  v.  Muikett. 

s  Salk.  580.       23.  A  conjlable  was  indicted  for  not  returning  the  warrant  ofajuj^ 

fL  ftS.  S.C.  ^^g  of  peace  to  levy  the  penalty  on  a  conviBion  of  deer-Jleating*     Ezcep* 

beia,  diat     tion  was  taken  that  it  was  Taid  contra  pacem  of  the  late  king,  and 

contra  pa-     that  it  ought  to  be  contra  pacem  of  the  queen  alfo }  becaufe  the 

*uIfaT  Md  n<=glc^>  though  it  began  in  the  king's  time,  yet  it  continued  in 

couMnei.     the  quccn's  time  alfo,  the  return  being  never  made  at  all,  and  fo 

tberdogood  ^xras  an  offence  againft  both  the  king  and  queen.      But  Holt 

WcaufcU      ^'  J'  ^^'^»  ^^  fuppofed  it  would  be  neceflary  to  fay  contra 

was  anon-    pacem  of  the  queen  as  well  as  the  king  where  that  is  necef- 

fcar«ce.— -   faryi    but  here    the   indi£^ment  being   founded  on  an  omif- 

•Mo?'^^*  fion,    it   is  otherwife,    and  there  you    never  conclude  contra 

Pafch.'         pacem  at  all.     Fortefcue's  Rep.  127.  Trin.  3  Ann.  B.  R.  The 

Jc  S.  P.  accordingly. 

t  560  }  24.  Serjeant  Hawkins  fays  it  feems  to  be  a  good  general  rule^ 
that  no  indiBment  or  information  for  an  offence^  capital  or  not  capital, 
againft  the  common  law  orjlaiute  can  be  good  unlefs  it  exprefsly  fuppofes 
fuch  offence  to  be  done  againf  the  peace  of  the  king  or  kings,  in  whofe 
reign  or  reigns  it  was  committed;  and  accordingly  he  fays  he 
finds,  that  every  precedent  of  an-indiclment  in  Coke's  Entries, 
■  whether  for  treafon  or  felony,  or  inferior  off*ences,  exprefsly  lays 
the  offence  againft  the  peace  of  the  king,  except  only  in  four 
jnftances,  whereof  one  is  of  an  indiftment  for  a  nufance  for  not 
repairing  the  highway ^  which,  if  it  may  be  maintained,  feems  ta 
depend  chiefly  on  this  reafoii,  viz.  that  the  offence  is  of  fuch  a 
nature,  that  a  man  may  be  as  well  guilty  of  it  in  his  own  ground 
as  that  of  another,  and  therefore  it  has  been  held,  that  it  need 

1 

not  be  laid  againft  the  peace,  becaufe  the  laying  it  in  fuch  a  manner 
viay  feem  to  imply  Jomc^whai  of  force  or  trefpafs  againfl  the  perfons 
cr  poffaffions  of  anUhcr ;  but  it  feems  difficult  to  reconcile  this 
opinion  with  thofc  many  refolutions  taken  notice  of  in  die  fol- 
lowing part  cf  tluj)  fcftion,  by  which  indictments  for  want  of 
fliofe  words  cuntvapuccni,  huvc  been  adjudged  infuifiuent,  where 

the 
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the  offences  could^  on  no  other  account,  be  faid  to  be  againft  the 
peace,  than  as  they  were  breaches  of  the  law,  as  all  nufances 
certainly  are. 

And  one  other  of  the  faid  inftances  in  Coke's  Entries  is  of  an 
indictment  of  homicide  by  mi/adventure^  and  one  other  of  an  indid- 
ment  of  homicide  in  felf^deftnce ;  but  thefe  precedents,  if  they 
may  be  maintained,  feem  to  depend  chiefly  on  this  reafon,  that 
fuch  offences  are  fuppofed  to  be  owing  rather  to  the  misfortune^ 
than  faulty  of  the  party. 

And  the  4th 'diF  the  faid  inftances  is  of  an  indi£lment  of  perjury 
w  the  flatute^  which  concludes  in  contemptum  reginse,  &c.  & 
contra  formam  ftatuti,  without  adding  contra  pacem. 

But  RaftaFs  Precedents,  both  of  indi£lments  of  felony,  and  of 
inferior  offences,  do  as  often  omit  the  words  contra  pacem,  as 
make  ufe  of  them.  However,  certainly  the  much  greater  number 
of  precedents  exprefsly  conclude  contra  pacem,  and  the  authority 
of  thefe  is  much  ftrengthened  by  thofe  many  cafes  in  the  reports, 
wherein  indictments  and  informations  appear  to  have  been  quafh- 
ed  for  want  df  the  words  contra  pacem;  as  indiClments  and  in-  See  the  pleat 
formations  for  barretry^  f^g^Ji  retaining  a  fervant  without  a  tefli^  tboic. 
pjonial  from  his  lafl  mailer,  following  a  trade  without  having  ferved 
an  apprentice/hipy  ere^ng  a  cottage,  ajfault  and  battery^  Isfc* 
2  Hawk.  PL  C.  243.  cap.  25.  f.  94. 

For  more  of  Contra  Pacem  in  general,  fee  Jtlllitftntnttf^ 
%VZi^&tfi  (Qi,a-  S)»  and  other  proper  titles. 


Contrftution  anh  ;at)erase.        c  s^i  i 


(A)   In  what  Cafes.     And  how  j  in  Proportion* 

J.  A  Vcrage  is  commonly  ufed  by  the  law  merchant  for  thi^t 
/^  contribution  which  merchants  and  others  make  towards  lojfei 
fuftainedy  where  goods  are  cajl  into  the  fea,  for  the  fafeguard  oftht 
foipi  or  of  the  other  goods y  and  lives  of  the  perfons  therein  during  tbi 
tempeft ;  and  it  is  called  average  and  contribution  bccaufe  it  is 
proportioned  and  allotted  after  the  rate  of  every  man's  goods 
aboard.    Law  of  Trade  and  Commerce,  112^ 

2.  All  the  parties  inter efled  are  to  bear  the  lofs  by  a  general  em* 
tributiony  and  a  mafter  or  purffr  of  a  (hip,  fball  contribute  for  the 
prefervation  thereof  j   alfo  Ae  pajfengersy  for  fuch  things  as  they 

havi 
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tmve  ift  tie  Jblpy  be  thef  precious^  ftoncs,  pearki  or  the  filre ;  tal 
Muheii  pajfengers  have  no  goeds  in  the  fliip,  in  regard  they  are  a 
burden  to  it|  it  is  faid  an  ejlimate  Jball  he  made  of  their  oppardy 
rings f  jewels^  &c.  towards  a  contribution  For  the  lofs ;  and  ge- 
neralljr  money  and  jewels^  clothes,  and  all  things  in  the  (hip, 
(except  the  clothea  which  are  upon  a  man's  body,  or  Tiduais,  &c. 
put  on  (hipboard  to  be  fpent,)  are  liable  to  average  and  contri- 
bution \  and  the  goods  loft  (hail  be  valued,  and  the  goods  and 
merchandize  faved  are  to  be  eftimated,  which  being  known,  a 
proportionable  value  ihall  be  contributed  by  the  goods  fared,  to* 
wards  reparation  of  the  goods  caft  overboard;  and  if  in  tlie 
cafting  over,  or  lightening  of  the  (hip,  any  of  the  remaming 
goods  are  fpoiled^  or  receive  injury^  the  fame  muft  come  into  the 
contribution  for  the  damages  received.  Law  of  Trade  and  Com- 
merce, 113.  cites  Molloy,  233.  136. 

3.  If  a  man  is  hound  in  a  recognizance  and  dieSf  there^  as  long 
IS  the  heir  has  ajfets^  execution  (hall  be  again  ft  the  heir  onlj. 
Br»  Suit,  pi*  13*  cites  17  £.  2.     Fitzh.  Execution,    139. 

4.  But  if  the  heir  has  not  ajfets^  execution  (hall  be  upon  all  the 
fertenantsy  and  every  one  (hall  be  contributory  to  the  other;  bof 
where  execution  is  fued  againft  the  heir  who  has  aflets,  he  (haS 
not  have  contribution  againft  the  tertenants  nor  the  fieoffixAr 
Br.  Suit,  pi.  13.  cites  17  E.  2.     Fitzh.  Execution,  139. 

5.  If  the  heir  be  vouched  in  ward  offeveraly  and  the  tenant  hfett 
\                gmd  recovers  in  value  againjl  the  heir^  ^^^^  guardian  (h2dll  be  coin 

tributory    to    the    render    in    value.     Br.  Suit,    pi.  i2*   cites 
48  E.  3.  5. 

6.  So  vi/htxt  feoffee  of  the  conufor  upon  ajlatute  merchant  is  in  exe- 
oution,  he  /&tf//  have  contribution  againjl  every  other  feoffee  ofihefaflfe 
conufor.    Br.  Suit,  pi.  12.  cites  48  £.  3.  5. 

7.  And  per  Finchd.  where  the  conufor  upon  ftatute  merchant 
aliens  part  of  his  land^  and  the  conufee  fues  execution  againft  the 
conufor,  there  the  cdnuforfhall  not  have  any  contribution  from  the 

feoffee^  as  the  feoffee  might  have  of  the  other  feoffee.     Br.  Suit, 
pi.  12.  cites  48  £.  3.  5* 

8.  But  if  the  conufor  dies^  and  the  conufee  fues  execution  agmnfl  the 
heir  J  he  (hall  have  contribution  of  the  feoffees.  Br.  Suit,  pL  I2« 
cites  48  E.  3.  5. 

[  S^^  3  9*  ^^  ^*^  ^^'  J^2^^  fi^ll  ^<*^^  contribution  from  the  heir^  k 
any  of  them  be  in  execution,  contra  of  the  heir*  Br.  Suit,  pL  '^ 
cites  48  E.  3.  5. 

10.  If  a  man  charges  land  tailed^  and  land  effeeftmpky  and£^ 
the  land  tailed  is  difcharged,  and  the  fee-fimple  land  remains 
charged  with  the  whole;  per  Skrene,  which  none  denied* 
Br.  Charge,  pi,  9.  cites   12  H.  4.  17. 

1 1.  In  dovter  if  the  tenant  vouches  the  heir  in  three  feveral  viOfih 
tach  of  them  (hall  be  feverally  charged.  3  Rep.  13.  a*  byditf 
reporter,  in  Herbert's  cafe,  cites  1 1  H.  7.  22.  £1  48  E.  3.  5.  a*b« 

Br.Sdrt  12.  Contribution  (haH  be  had  hy  the  tertenants  in  fcirefa^M* 

pl^la  5.        *^  redogni%ance  by  their  feoffor.     Br.  Sttit|  pi.  I S, 
cimi/B.a.    Fitsh*  EMCtttb»i  139*  . 

13.** 
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13.  Ktbe  Itin^s  tenant  aliens  iofeveral  feveraHy,  and  the  Ung  Br.  Appor. 

ii/lrains  the  one  for  the  whole^  he  &aU  have  contribution  of  the  ^^.'^n™*"^ 
•'t  -D     o    SI       1  pi.  »i.  atcs 

Others.    Bn  Suit,  pL  19,  F.  n.  b. 

14.  The  writ  of  contributioii  lies  where  there  are  tenants  in  com^  *34»  »35* 
tVMfK,  or  who  jointly  hold  a   mill  pro  indivifo^   and  take  the  pro- 
fits equally,  and  the  mill  falls  into  decay,  and  one  of  them  will 

not  repair  the  mill,  now  the  other  fhall  have  a  writ  to  compel 
him  for  to  be  contributory  to  the  reparations.    F.  N.  B.  161.  (B). 

15.  And  if  there  be  three  or  four  coparceners  of  land,  and  the 
eldefi  fijler  does  tbefuit  to  the  lord,  of  whom  the  lands  are  holden^ 
for  all  the  coparceners,  and  the  others  will  not  allow  her  for  her 
charges  and  loffes,  according  to  the  rate  for  the  fame  fuit,  that 
coparcener,  who  did  the  fait^  may  have  writ  of  contribution. 
F.N.  B.  161.  (C). 

16.  And  if  there  be  many  coparceners,  and  the  eldeft  does  the 
Juity  and  throther  coparceners  agree  with  the  eldefi  for  a  rate^  now 
the  writ  of  contribution  (hall  be  brought  againft  the  others  who 
would  not  contribute,  &c.    F.  N.  B.  161.   (C). 

1 7.  And  if  feveral  be  infeoffed  of  land,  for  which  one  fuit  ought 
to  be  done  J  &c.  now  if  they  agree  among  themfelves,  that  one  of 
them  fhall  do  the  fuit y  and  that  the  others  fhall  contribute  unto  him} 
if  he  do  the  fuit,  and  afterwards  the  others  fhall  not  allow  him 
for  that  fuit  according  to  their  rate,  then  he  fhall  have  the  writ 
of  contribution  againft  them,  and  the  writ  fhall  mention  the 
agreement,  &c.     F.  N.  B.  i6i.  (C). 

18.  The  plaintiff  fceks  relief  by  way  of  contribution,  for  that  And.  it5. 
one  of  the  defendants  hath  a  rent-charge  out  of  his ^  the  pk.inttffs  ^};  }?\  ^ 
hndsy  and  one  other  of  the  defendants  lands,  ^nd  feeks  to  lay  the  not  S.  P.««* 
whole  burthen  of  the  rent-charge  upon  his,  the  plaintiff's  lands ;  Mo*  191* 
and  becaufe  the  defendant  would  not  anfwer,  therefore  an  injunc-  s.'cf^J,',. 
tion  is  granted  for  ftaying  of  the  fuits  for  the  rent.  Gary's  n^t  S.  P« 
Rep.  132.  cites  aa  Elfz.    Dolman  v.  Vavafor  &  al'. 

19.  The  Duke  of  Northumberland  acknowledged  a  recognizancf 
of  1000  marks  to  the  Lord  Cromwell,  and  after  granted  certain 
lands  to  the  defendant ;  afterwards  both  the  Duke  and  the  Lord 
Cromwell  were  attainted  of  treafon,  whereby  the  recognizance 
came  to  the  queen,  and  in  her  name  was  put  in  fuit  by  one  Lane^ 
to  whom  her  majefty  had  granted  the  faid  recognizance,  who 
fought  to  extend  the  defendant's  faid  lands  alone,  whereas  there 
are  divers  other  lands  to  a  great  value  in  other  merCs  hands  liable 
to  the  faid  recognizance^  therefore  it  is  ordered  that  no  liberate 
go  out  upon  the  faid  extent,  until  the  Court  order  the  fame* 
Car/s  Rep.  159.  cites  21  Eliz.    The  Queen  v.  Colbome. 

20.  In  the  cafe  of  a  common  perf9n,  the  heir  of  the  conufor,  er^ 
rfhim,  againfi  whom  judgment  is  given  in  debt,  fhall  be  only  charg* 
ed,  and  fhall  not  have  contribution  againft  another  tertenant  in 

in  fome  cafes,  and  in  fome  cafes  he  fhall  have  contribution,  and    [  563  } 
fhall  not  be  folely  charged  j    refolved.     3  Rep.  I2.  b.   Mich. 
26  &  97  £I!z.  in  Scacc.    Harbert's  cafe. 

21.  For  if  a  man  \&  feifed  of  three  acres  of  land,  and  enters  into  a 
recognizance  or  ftatute,  &c.  and  infeoffs  A*  tjf  one  acre^  and  B.  rf 

another^ 


! 
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anethery  and  the  third  defcendi  to  his  hetr^  in  this  cafe,  if  elecutkm 
16  fued  only  againft  the  heify  he  Jhall  not  have  contribution ;  for  he 
comes  to  the  land  without  confideration,  and  the  heir  fits  in  the 
■feat  of  his  anceftor^  &  h%res  eft  alter  ipfe  &  filius  eft  pars  patris,  ^ 

and  therefore  (hall  not  have  contribution  agaitift  any  purchafor^  ! 

though  in  rei  veritate  the  puTchafor  comes  to  the  land  without  ' 

any  valuable  confideration  -,  for  the  confideration  of  the  purchafe  - 
is  not  material  in  fuch  cafe.  Refolved.  3  Rep.  12.  b.  Ibid. 
And  faysy  that  fo  it  was  lately  refolved  in  Gawdy's  case,  late 
marfhaU  of  B.  R.  that  the  heir  may  be  only  charged,  and  he  (h^li 
not  have  contribution  againft  purchafors ;  for  though  in  the  cafe 
of  recognizance,  ftatute,  or  judgment,  the  heir  is  charged  as  ter« 
tenant,  and  not  as  heir,  as  appears  by  27  H.  6.  Execution,  135. 
15  E.  3.  tit.  Age,  95.  bccaufe  by  the  recognizance  or  ftatutfe 
the  heir  is  not  bound,  but  the  conufor  grants  quod  dida  pecuniae 
fumma  de  terris,  &c.  levetur,  yet  he  ihall  not  have  contri- 
bution againft  a  purchafor,  contrary  to  the  opinion  of  Finchden 
in  48  E.  3.  fol.  5.  b.' 

22.  Bui  yet  in  fome  cafes  the  heirjball  have  contriiuticn,  and 
(hall  not  be  folely  charged  ;  as  if  a  man  is  feifed  of  two  acresy  the 
gne  of  the  nature  of  Borough^Englyby  and  binds  himfelf  in  aflatutecft 
recognizance,  or  if  judgment  in  debt  is  given  againjl  hinty  Mid  he 
dieiy  leaving  iffue  two  daughters,  nvho  make  partition y  in  this  cafe  if 
one*  only  is  charged,  ftie  fhall  have  contribution;  for  as  one 
purchafor  ihall  have  contribution  againft  another,  and  againft 
the  heir  of  the  conufee  alfo  j  fo  one  heir  fhall  have  contribution 
againft ^ another  heir;  for  they  are  in  aequali  jure,  refolved. 
3  Rep.   12.  b.  in  Herbert's  cafe. 

23.  If  there  are  grandfather y  father y  and  two  daughterly  and 
judgment  is  given  for  debt  or  damages  againft  the  grandfathery  and 

be  diesy  and  th&  father  diesy  one  of  the  daughters  being  within  agCy 
and  the  other  of  full  agey  and  partition  is  madcy  the  eldeft  daughter 
ihall  not  be  charged  folely,  but  fhall  take  advantage  of  the  infan- 
cy of  her  fiftcr ;  for  both  heirs  ftand  in  the  fame  degree.  3  Rep. 
13.  a.  by  the  reporter  in  Herbert's  cafe. 

24.  So  if  one  be  bound  in  a  recogmzi^ancey  and  has  two  daughters, 
and  dieSy  and  they  make  partitiony  the  one  fhall  not  be  charged 
folely,  but  fhall  have  contribution,  and  if  the  one  is  within  age, 
the  other  fhall  take  benefit  thereof;  becaufe  in  fuch  cafe,  though 
fhe  is  charged  as  tertenanty  yet  fhe  fhall  have  her  age.    3  Rep.  13.  a. 

-    by  the  reporter,  in  Herbert's  cafe. 

25.  If  a  man  is  bound  in  a  jiatute  or  recognizancey  and  after  his 
death  fome  of  his  land  defends  to  the  heir  of  the  part  of  the  father, 

"  and  fotne  to  the  heir  of  the  part  of  the  mot  her  y  one  only  fhall  not  be 
charged,  and  if  he  is,  he  fliall  have  contribution  againft  the 
9ther.     3  Rep.  13.  a.  by  the  reporter,  in  Herbert's  cafe. 

26.  A  luit  was  for  average  of  a  fbip  robbed  of  certain  goods, 
{hipped  at  Briftol  to  Galicia  in  Spain.  Dr.  Dale,  Maftcr  of  the 
Requefts,  faid,  that  by  the  civil  law  average  is  not  due  unkfs  the 
goods  are  loft  in  fuch  a  manner y  tljat  thereby  the  refuiue  in  the  fhip 
isfaved;    as  if  goods  of  one  of  the  mcrclunts  arc  cajl  into  the  jea 

fMvis 
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Inavis  evandi  caufa^  then  all  the  other  merchants  fhall  pay  aver« 
age^  becaufe  thereby  all  the  refidue  is  faved ;  fo  if  parcel  is  br 
compofttiqn  given  to  a  pirate^  to  fave  the  refidue  5  but  not  if  a  pirate 
takes  parcel  by  violence  \  for  in  fuch  cafe  average  (hall  not  be 
paid  for  it.  But  in  the  principal  cafe  the  merchants  *  having  af- 
fented,  after  the  fhip  was  robbed,  to  pay  average,  it  was  decreed 
for  the  defendants.  Mo.  297.  pi.  442.  Pafch.  32  Eliz.  in  the 
Court  of  Requefts.     Hicks  v.  Palington. 

27.  If  a  man  grants  a  renUcharge  out  of  all  his  lands,  and 
vSttrwdLtA^  fells  his  lands  by  parcels  to  divers  perfons,  and  the  gran- 
tee of  the  rent  will  from  time  to  time  levy  the  whole  rent  upon 
one  of  the  purchafors  only,  he  fliall  be  eafed  in  Chancery  by  a 
contribution  from  the  reft  of  the  purchafors,  and  the  grantee 
Oiall  be  reftrained  by  order  to  charge  the  fame  upon  iiim  only. 
Cary's  Rep.  3. 

23.  Sir  Edmund  Morgan  married  the  widow  of  Fortcfcuc,  he 
had  his  wife's  lands  diftrained  alone  by  the  grantee  of  a  rent-charge 
from  hep  former  hulband,  and  therefore  y«f//  the  grahtee  in  Chan- 
cery, to  take  a  ratqhle  part  of  the  rent,  according  to  the  lands  he 
held  fubjeft  to  the  diftrefs,  and  notwithftanding  the  Ld.  C.  J. 
Popham's  Report,  who  thought  this  reafonable,  the  Lord  Chan- 
cellor Egerton  would  give  him  on  this  bill  no  relief,  but  ordered 
that  he  fhould  exhibit  his  bill  againjl  the  reft  of  the  tenants  and  grantei 
bothy  the  one  to  (hew  caufe  why  they  fhould  not  contribute,  the 
other  why  he  fhouli  not  accept  of  the  rent  equally;  othcrwife  it 
was  no  reafon  to  take  away  the  benefit  of  diftrefs  from  the  gran- 
tee, which  the  law  gave  him.  Gary's  Rep.  32,  33.  cites  7  June 
1603. 

29.  A  colle£lor  of  a  fifteenth  may  levy  all  the  tax  within  one  town'' 
Jhipy  upon  the  goods  of  one  inhabitant  only  if  he  will,  and  that  in- 
habitant (hall  have  aid  of  the  Court  to  make  each  other  inhabi- 
tant contributory  j  per  Tanfield  Ch.  B.  which  was  granted  by  the 
Court,  Bromley  being  abfent.  Lane,  65.  Trin.  7  Jac.  in  the 
Exchequer.     Anon. 

30.  If  a  lighter y  or  a  fhip' s  boat,  into  which  part  of  the  cargo 
aboard  //  unladen  for  the  lightening  of  thefhipy  {hall  perifh^  and  the 

Jhip  be pnfervedy  contribution  is  to  be  made;  but  if  the  fljip  be 
chfl  awayy  and  the  lighter  or  boat  preferved^  no  average  or  contri- 
bution is  recoverable  ;  for  contribution  may  not  be  had  in  any  cafi 
but  where  the  fhip  arrives  in  fvfety^  Law  of  Trade  and  Com- 
merce,  118,  119. 

31.  Where  paffengers  cajl  goods  mit  of  a  ferry  boat  in  Cafe  of  a  ftBulil.2SoJ 
tempeft,  which   they  may  do  for  prefervation  of  their  lives ^  the  ^'  ^'  ^"^ 

owners  fliall  have  no  remedy,  unlefs  the  boatman  furcharge  the  ][l luu. 

boat,  when  they  may  have  their  fidlion  againft  him*     Law  of  Rep.  79* 
Trade  and  Commerce,  no.  pK*3»  The 

*  caie  of 

Gravcfcnd  burge,  S.  C.  &  S.  P. 

3  2.  Conufee  of  a  flatute  comes  to  have  part  of  the  lands  charged^ 
he  cannot  require  contribution,  though  he  grants  over,  and  the 
Jands  of  all  oth^r  the  feoffees  ar^  difcharged^  though  fuch  as  are 

or 
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or  remain  in  the  hands  of  the  debtor  himfelf  are  diaigcaUe. 
Hob.  45»  46.  pL  50.    Fleetwood  v.  Afton. 

^3*  H<ir  ihall  not  have  contribution  but  againft  the  ctber 
heirs  i  per  Jones  J.  3  Bulft.  gio.  and  per  Doderidge  J.  321* 
HiU«  I  Car.  B.  R.  in  cafe  of  Boyer  v.  Rivett. 

34.  How  far  the  Court  will  reftrain  a  lord  U  difirein  Jvr  ma/ 
where  he  pleafeth,  but  for  the  prefent  thinks  fit  that  there  fhould 
be  a  contribution.  Toth.  103.  cites  Mich.  3  Car.  Hall  r. 
Offlcy. 

35*  If  after  liberate  z  feoffment  is  made  of  part  to  A.  and  part  /# 
B.  the  one  fhall  not  have  contribution  againft  the  others  per 
Jones  J.   Lat.  274.    Mich.  3  Car. 

36.  If  a  purchafor  has  caufe  of  contribution,  and  makes  feoff* 
ment,  his  feoffee  ihall  not  have  it  \  per  Jones  J.  Lat.  274.  Miclu 
3  Car- 

37.  In  an  Engliih  bill  againji  the  defendant,  as  executrix  of  her 
hu^and,  to  have  contribution^  the  cafe  was,  that  the  plaintiff  in 
this  caufe,  and  the  teftator^  tvere  Jheriffs  of  Middlefex,  and  that  tbere 

[  565  ] .  bad  been  a  recovery  againfi  them  for  an  efcape  in  the  teftatars  /j^ 
time^    and  500/.  damages  recovered,  nvhicb  the  plaintiff  in  this 
caufe  had  paid  atid  fatisfiedy  to  which  the  defendant  ought  to  con- 
tribute, ^s  the  bill  fuggefts.    The  Coutt  doubted  hereof,  the  cafe 
being  primae  impreffionis,  and  refembled  it  to  the  cafe  of  two 
joint  obligors  \   but  what  became  of  it  non  conftat.    Hardr.  164. 
pi.  4*  Hill.  1695.  in  Scacc.    Philips  v.  Biggs. 
.    38.   16  to*  17  Car.  2.  cap.  5.  f  2.     When  any  judgment^  JlatuU^ 
or  recognizance  Jhall  be  extended^  the  fame  fball  not  be  avoided  or  delays 
ed  by  occafion^  that  any  part  of  the  lands  extendible  are  omitted  out  iff 
fuch  extent^  faving  always  to  the  parties  y  whofe  lands  fball  be  txtended^ 
their  remedy  for  contribution  againfi  fuch  perfons^  whofe  lands  Jhall  be  i 

omitted.  ^ 

39.  S.  3.  ^is  aB  Jhall  not  give  any  extent  or  contribution  agaanff 
any  heir  within  age,  during  minority  of  fuch  heir^  in  ref^B  of  anj 
lands  defcended. 

40.  S.  4.  Provided  that  this  aS  extend  only  to  flatutes  for  payment 
of  monies y  and  to  fuch  extent  as  fball  be  ivitbin  twenty  years  cffter 
tbeflatutey  recognizance^  or  judgment  bad. 

41.  jT^iV  afi  fball  continue  for  3  years.  Made  perpetual  by  22  fsf 
93  Car.  2. 

And  If  de-  42.  Devifeefor  life,  remainder  in  fee  of  lands,  charged  with  500L 
vifeefornfe  ^nd  for  default  of  payment  the  fame  was  limited  to  the  perfon  to 
mt'p^i^St  whom  the  500 1.  was  payaUe.  Decreed  one  third  to  be  paid  by 
reixuiader,    the  dcvifee  for  life,  and  two  thirds  by  the  remainder-man  in  fee« 

white  lo*    ^"**  ^-  ^3''  '^""*  ^7  ^*'-  ^    Hayes  v.  Hayes. 

have  the  whole  eihrte.    Ibid.  Chan.  Cafet,  123,  214.  S.  C.    But  if  tenant  for  life  can  prov* 

that  it  waa  the  intention  of  the  devifor,  that  tenant  for  life  ihould  pay  nothing,  it  was  admiited  to  be 
material— Fin.  Rep.  211.  Trin.  27  Car.  2.  S.  P.  as  to  the  one  third  to  be  paid  by  tenant  for 
Why  and  two  thirds  by  him  in  remainder,  in  cafe  of  Corniih  v.  New.  ■  3  Chan.  Rep.  131.   m 

cafe  of  Orby  v.  Mohuo,  S.  P. 

^  '^^'  43*  A.  charges  land  with  payment  of  50  /•  a-piece  to  B.  and  C. 

£c  whok^    «/  their  refpedlive  ages  of  twenty-one,  and  limits  the  land  over  on 

'  12  defaull 
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default  bf  payment,  hMl  if  ilithet  diei^bre'Piventy^ne^  het  kgia'ifj  %  ^itexecutort 
go  to  D.  to  Hvhom  A.  devifed  the  lands.     J),  devifei  th'C  htiis  fo  Sellods 
charged  to  ^-J^  l^fiy  remainder  fo  F.  i ft  fee,  and  fftade  JS.  iifetutor.  agtinftF. 
Decreed  that  F.  ihoulfl  contritTute  two  thitds  towards  payftient  of  jj*  ^}*^ 
the  legacies  of  50 1.    Fiii.  R.  304.   Trin.    29  Car.  2.     rciichyv.  tiified  ibid^ 
Coit. 

44.  Land  U  mortgaged  to  A.,  tfceft  to  "B.,  then  to  C.  If  K.futsto 
redeem^  and  try  his  debt  by  decree,  C.  A.  and  B.  thall  be  botftfd 
by  ihe  account  which  A.  made  in  his  fuit,  "iftd  pay,  of  contribute 
to  the  charges  tffuit^  if  made  without  fraud' Ot  CbllUfion.  2  tJlah. 
Cafes,  32,  Trin.  32  Car.  2.     "Williams  V.  Day. 

45.  If  the  portion  of  any  Onfe  lay  on  or  citit  of  BL  Adre  (St  bthCr 
particular  fund  by  itfelf,  and  the  othets  but  bf  W%.  Acre,  or  atfy 
other  fund,  each  mud  bear  his  own  lofs;  agreed  at  the  biaV. 
2  Chan.  Cafes,  132.  Hill.  34  &  35  Car.  2.  Hftley  v.  TiiVog- 
morton. 

46.  Lands  in  mortgage  Wert  devifed  to  A.  for  Itfe^  remainder  to 
B,  and  his  heirs.  A,  entfers  afid  takes  an  afftgnineni  tif  tlic  mottgagc 
in  a  tru^^4  name.  A.  J^ed  within  one  year.  B.  brought  a  bHl 
jagflinfttftfe  executor  of  A.  to  redeem  the  mortgagt,  and  hi^  coun^ 
fel  infilled,  that  13.  ought  to  pay  ohly  tWo  thirds  of  what  Was  dne 
on  the  mortgage,  and  the  other  third  to  be  allowed  by  A.'s  ex- 
ecutor, by  rcafon  that  A.  enjoyed  the  profits  during  his  life. 
The  Court  faid,  that  had  B.  come  to  redeem  in  A.*6  life-time,  then 
A.  (liould  have  allowed  a  proportion  of  the  money  with  refpeA  to 
the  value  of  their  fcveral  eftatcs ;  but  A.  being  rtow  dead,  and 
having  enjoyed  the  eftate  but  one  year  only,  the  defendant  muft 
make  an  allowance  only  for  the  time  that  A.  enjoyed  the  eftate. 
Vcrn.  404.  pi.  376.  Trin.  1686.     Clyat  v.  Battifon. 

47.  A.  on  his  marriage  with  B.  agreed  and  gave  a  hotfd  to  fettle    f  566  3 
particular  lands  on  the  wife,  and  the  iiTue  of  the  marriage,  and  s*  **•  P« 
afterwards  ^/tm//arf  of  thofe  lands;  A.  dies.     Finch  C.  decreed  widow'ta 
the  jointrefs  to  have  the  deficiency  of  her  jointure  made  good  out  pay  one 
of  the  inheritance  of  the  lands  remaining  unfold.     But  Jeffries  C.  ^"<^»  "^ 
rcx^erfed  that  decree,   for  the  joifttrefs  and  children  are  equally  fio^rin  Vet 
purchaforsi  and  they  muft  bear  the  lofs  in  proportion.    Vern.  440.  to  pay  tvro 
in  pi.  412.  Hill.  1686.     Carpenter  v.  Carpenter.  Ch'*^''R 

%\%.%t\.   S3  Car.  2.  ia  cafe  of  Rowril  n  WaUky* 

48.  A.  is.  and  C.  nvere  hound  in  a  hndy  A,  being prtncipal  hni  B.  ♦ 
and  C  furttieSi  afterwards  J.  S.  becomes  bound  te   the  obligee, 
that  if  the  other  three  did  not  pay  according  to  the  condition  of  the 
bonds,  that  he  ivould  pav.    A  month  after  B.p  one  (f  the  twofure^ 

ties  J  pays  the  moneys  ana  prefers  his  bill  againjl  f he  fourth  now  .fyr         ^ 
contributiony  and  the  queftion  was,  whether  he  fliould  be  bound  to 
contribute,  he  being  but  a  fupplemental  Security  ?  and  the  Mafter 
of  the  Rolls  feemed  to  think  that  he  ihould.     %  Freehii  ftqp.  py* 
pi.  107.  Trin.  1686.     Cooke's  cafe. 

49.  A.  covenanted  to  fettle  looL  a  year  annuity  out  ^land  on  ]S» 
hninng  noJand  at  the  time  of  the  covenant,  but  cfterwards  purthtfes 

.  land  in  S.  and  I),  aud  then  devifes  S.  to  C.  and  diesj  without  fet* 
Vol.  V.  T  t  tling 
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tling  the  annuity.  D.  defcends  to  the  heir  of  A.  Decreed  that 
D.  and  S.  (hall  both  be  liable  to  the  annuity,  but  that  C  fliall  be 
teimburfed  out  of  D.  which  defcended  to  the  heir-  a  Vcm.  97. 
pi.  90.     Pafch.   1689.     Took  v.  Haftings. 

50.  A  term  was  conveyed  in  truft  to  raife  500 1.  a-piece  for 
B.  C.  and  D.  to  be  paid  at  their  refpediive  ages  of  2 1  years,  re- 
mainder to  G.  for  lifoy  remainder  to  hisjirjtfon  in  tally  remainder 
over.     Decreed  that  G.  pay  700I.  and  diofe  in  the  remainders 
800 1.  and  fo  G.  be  let  into  poirefTion,  and  whereas  500  L  only 
was  now  due,  and  the  other  not  in  feveral  years,  if  the  other  800I. 
fhould  become  payable  in  the  life  of  G.  then  G.  (hall  pay  it,  but 
in  fuch  cafe  the  term  for  99  years  (hould  (land  his  ftcuritj  ts 
reimburfe  hirmgzin*    Ch.  Free.  21.  pi.  23.  HiU.   1690.    Rives  t. 
Rives. 
iVefn,a67.       S^-  If  an  ijlate  in  mortgage  he  fettled  on  A.  for  lifi^  and  then  en 
pi.  253-        jB.  in  tailj  or  in  fee ;  tenant  for  life  fhall  bear  two  fifths  of  the 
r^Hl^cs"^'  principal  and  intereft,  and  the  remainder-man  three  fifths.  C3xan. 
s.  c!*de.     Free.  44.  pi.  43-  Fafch.  1692.     James  v.  Hales. 

crec-id  ac- 
cord inglv,  and  whereas  the  tenant  for  life  had  cut  down  timber  without  having  any  power  to  coBsoih 
wa(lr,  he  was  decreed  to  account  for  tiie  timber,  and  that  what  he  had  ratfed  thereby  dioiiid  be  oka 
as  10  much  m  part  of  what  the  remainder-man  waa  to  pay  towarus  difcharging  the  incui 


52.  Upon  an  order  for  contribution  to  the  reTief  of  a  poor  parifih 
It  was  ruled,  that  the  juftice  may  either  charge  particular  perfon^ 
or  the  whole  parifh,  and  they  levy  it,  but  here  a  fum  in  grofs  was 
laid  for  a  whole  year,  which  (it  was.objefted)  was  nnreafonable; 
for  their  lability  might  change;  but  the  onler  was  confirmed. 
Cumb.  309.  Mich.  6  W.  &  M.  in  B.  R.  The  King  v.  Knight- 
ley  Farilh  in  the  Ifle  of  Wight. 

53«  An  eftate  in  jointure  W2iS  fuhJeSi  to  a  mortgage.  Refolvcd 
that  the  jointrefs,  and  the  reverfioner,  muft  redeem  in  propor- 
tion, viz.  the  jointrefs  one  tbird part,  and  the  reverfioner  t%uo  tbirdsy 
and  that  hath  been  the  proportion  ufual  in  this  court,  to  charge 
the  eftate  for  life  with  a  third ;  but  it  fecms  hard,  becaufe  now  an 
eftate  for  life  is  worth  nine  or  ten  years  purchafe,  whereas  for- 
merly it  was  worth  but  fcven.  2  Freem.  Rep.  210.  pi.  284. 
HUl.  1696.  Fludv.  Flud. 
C  567  ]  54*  And  fa  it  is  if  an  ejiate  fuhjecl  to  a  mortgage  is  devifed  to  A. 
for  life^  remainder  to  B.  infecy  there  they  may  redeem  in  pTopor- 
tion,  viz.  A.  one  third,  and  B.  two  thirds*    Ibid. 

55.  Two  feveral  eflatesy  one  in  the  feifin  of  A.  for  life,  and  one 
of  B.  for  life,  are  fubjefted  to  the  raifing  of  2000 1.  for  a  pwrthn 
for  a  daughter,  by  a  term  of  ^00  years,  to  commence  after  the  re^eBive 
death  of  A.  and  B.  A.  died  firft,  and  that  eftate  by  limitation  of 
the  fettlement  came  to  R.  The  daughter  brought  a  bill  for  the 
aooo  L  againft  R.  who  paid  it.  Afterwards  B.  died,  and  the  ' 
fee-fimple  of  that  eftate  defcended  to  the  daughter*  R.  fhall  hate 
contribution  out  of  tlie.  eftate  of  B.  defcended  to  the  daughter, 
in  proportion  to  its  value  *,  A.'s  eftate  to  be  valued  as  an  eftate  in 
pofleffioui  and  B/s  eftate  as  in  xeverfion  \  per  Somers  C*  afMed 

with 
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%ith  Mafter  of  the  Jlolls.      2  Vern.  R.    355.    pi.  321.    HiII. 
1697.     Henningliam  v.  Henningham. 

5<S-  If  a  manor  is  held  by  thefervice  of  a  bridge^  every  tenant  of  the  ^Mod.  150, 
manor  is  liable  to  the  whole  charge,  and  are  contributory  among  *^''    '    * 
themfelves.      1  Salk.    358.    pi.  5.    Pafch.    3  Ann.    B.  R.     The 
Queen  v.  Buckleugh  (Duchefs  of). 

57.  Reverfton  expeBant  on  an  eft  ate  for  life  was  conveyed  to  truf- 
tees  to  be  fold  for  payment  of  fpecific  debts ^  and  if  any  furplus,  to 
go  to  his  heirs,  executors,  and  adminiftrators.  A.  married  the 
heirefs,  and  the  hufband  got  a  conveyance  from  the  truflees  to  him  and, 
his  heirs y  and  paid  fome  of  the  debts.  The  heir  died  ivithout  ijfue^ 
and  her  heir  brought  a  bill  for  a  reconveyance,  furmifing  that  fuf- 
ficient  had  been  raifed  for  payment  of  the  debts  out  of  the  rents 
and  profits.  The  hufband  infifted  that  his  wife  was  as  tenant  in 
fee-fimple,  and  what  rents  he  received  were  in  her  right,  and  he 
has  a  right  to  retain  them ;  but  decreed  that  he  ought  to  have 
paid  the  interefl  out  of  the  profits^  and  fhall  not  fufFer  the  debt  to 
increafe,  and  that  he  account  accordingly.     2  Vern.  566.  Mich, 

•  1 706.     Brompton  v.  Alkis.  * 

58.  Some  perfons  fitted  out  a  privateer  in  the  French  war^  and" 
by  commiflion  by  letter  of  marque  from  the  Duke  of  Savoy ^  fent 
her  to  cruize  in  the  Mediterranean,  where  fhe  took  a  French  fhip^ 
in  which  werefeveral  Turks  and  Tripolinsy  and  their  eWeBsy  but  the 
captain  fet  the  perfons  on  fhore,  detaining  fome  of  their  efFefts. 
The  matter  coming  into  the  admiralty,  the  fentence  was,  that 
the  fliip  and  goods  were  not  well  taken  by  an  Engliftiman,  and 
Englifh  veffels,  there  being  no  commiflion  from  the  king,  but 
only  from  the  Duke  of  Savoy,  and  therefore  if  the  caption  was 
lawful,  yet  it  was  a  perquifite  belonging  to  the  Lord  High  Ad- 
miral 5  and  alfo,  becaufc  the  Tripolins  being  in  peace  with  Eng^ 
landy  their  goods  and  efFefts  were  not  to  be  feifed  by  Englifh 
fhips  or  men.  After  this  fentence,  the  captain  having  agreed 
the  matter  with  the  conful  of  Tripoli,  and  having  obtained  a 
grant  of  the  [hip  and  goods  from  K.  William^  brought  his  bill  and 
obtained  a  decree  for  two  thirds  of  the  value  of  the  fhip  and  goods, 
each  part^wner  to  pay  according  to  the  quantum  of  his  interefl y  and 
if  any  were  infolventy  the  lofs  to  be  borne  by  fuch  as  were  folvent^ 
with  intereft  and  cofts,  .  2  Vern.  592.  Mich.  1707.*  Walton  v. 
Hanbury. 

59.  A,  feifed  in  fee  of  the  manors  of  B.  and  C.  mortgages  B.for 
4000/.  and  by  will  charges  all  his  real  eflate  with  payment  of  his 
debtsj  and  devtfes  B.  to  J.  S*  and  C.  to  W.  R.  and  dies.  J.  S.  to 
whom  A.  devifed  B.  fliall  compel  W.  R.  to  whom  A.  devifed  C 
to  contribute  to  the  payment  of  the  mortgage  on  B.  but  in  cafe 
the  will  fhould  prove  voidy  then  there  (hall  be  no  contribution. 
Wms.'sRep.  505.  pi.  146.  Mich.  17 18.     Carter  v.  Barnardiflon. 

60.  By  marriage  articles  it  was  agreed,  that  6000  /.  in  the  hands  Gibb*  \%^i 
pfthe  truflees  fhould  be  laid  out  in  the  purchafe  of  lands y    to  be  fettled  ^*  ^* 

on  the  hufband  for  lifey  remainder  to  the  wife  for  life  for  her  join- 
ture, remainder  to  the  firfl  and  every  other  fon  of  diat  marriage  in 
tail  male  fuccc^&vely^  chargeable  with  2000  /.  for  younger  childreny 
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remaindier  to  the  bu/bani  in  fee.  The  marriage  took  effefit,  and 
the  6000  L  being  veiled  in  lottery  annuities  in  the  year  i720| 
with  theconfent  of  the  hufband  and  wife,  nuas  ful^cribed  hj  the 
truftus  into  the  S.  S.  Company ^  purfuant  to  the  ah  of  parliament^ 
"sgtii^  impowers  and  indemnifies  truftees  for  fo  doing,  upon 
which  there  happened  a  lofs  of  near  3000 1. 

Bill  was  brought  by  the  only  fon  of  the  marriage  agatnft  the 
trufteesy  his  father,  and  motaer,  and  four  infant  dfters^  for  an 
execution  of  the  tryft. 

^One  point  was,  how,  and  in  what  manner,  and  by  whom^  the 

196  in  the  truft  money  fhould  be  borne  ?    Lord  C  King  was  of 

opinion,  that  the  lofs  upon  the  principal  fum  of  6000  T.  ought 

to  be  tK>me  in  proportion^  or  average  by  all  the  children  \  the 

lofs  hapl^eping  un^r  the  direBian  of  an  aJEt  (fparliameiU^  the  tmftees 

are  not  liable  to  make  it  good,  and  it  is  plain  by  the  articles, 

that  tbe  parries  inten4cd  two  thirds  for  the  eldeft  fon^  and  one 

third  for  the  younger  children,  but  if  the  eldeft  fon  i^uld  bear 

the  ^wholp  lofs,    it  wo^d  be  juft  the  reverfe,   the  eldeft  fon 

would  have  but  one  third,  and  the  younger  children  two  thirds. 

And  decreed  that  the  eld^  fin  hear  two  i^rd^  of  the  kfs^  and  the 

ya^a^er  chUdrin  ofie  thirds  according  to  their  leyeral  proportions  in 

the  poney,  and  referred  i|:  to  the  ]^^{^er  to  l^ve  a  fettlement 

i^iade  accordingly.    lifiS.  ^ep.  Trin.  3  Geo.  a*   C^op.    Cham* 

bcrs  y.  Chambers. 

%  Wm8.*8     ^  ^V  Leafe  of  a  coal  imne  to  A.    refervir^g  a  rent  \   A.  the  leflce 

Rep.  404.  in  declares  hlmfelf  a  trufee  for  fyc  perfonsy  to  eofh  ^ffth^     The  five 

anot£of  the  p^^rinefr^  gf^f^^  j^p^fi  ^ori,  and  tai^  the  picofits  o(  the  mine,  which  ^ 

fays,  that  in  t^jrwards  bficomes  tfnprofitabky  and  the  Uffee  injolyefit  s  the  ceftuy 
Trin.  term  qi^  trufts  a^c  not  liable,  but  for  the  time  during  which  they 
Sis^'wufe      ^^^  ^^^  profits.''  3  Wms.'s  Rep.  402.  Mich.  1735.    Clavcring 

came  on  by     V.  Weltiey  &  al'. 
appeal  before  \ 

the  Ld.  Talbot,  who  decreed  one  R.  the  leiTee  (who  made  default)  to  pay  tfie  plaintiif  the  contnbotSoa 
monies  he  had  received  from  each  of  the  ceftuy  que  trufts,  towards  working  and  carrying  on  the  coal 
mine ;  and  if  that  ihould  prove  no^  Cutficietjit,  the  ce^uy  que  trufts  thic  were  living,  and  the  reprefen- 
tativca  of  fuch  as'  were  dead,  and  who  were  ail  before  the  Court,  to  contribute  each  one  'hhh  towxrdf 
fatitfyiog  the  plaintiff  the  arrears  of  reiit  that  had  incurred  during  the  time  they  had  concerned  tlicfv 
feivca  in  caking  the  profit!.     The  pUin^6^  to  have  back  the  to  1.  depofit. 

For  more  of  Contribution  and  Average  in  general*  fee  C|9tt^^ 

SDttffc,  Mortgage,  ^apmcnt,  l&ent,  &ucet?,  ^cau 

anQ  ^at^i0dtiDn>  Urer$aCs(>  s^nd  other  propes  ^cs. 


t  568  lit 


tmutattct  of  pteajT. 


F<iL4S^ 


^iVi  '' 


(A)    Ffanchife. 
At  what  Time  lo  he  demanJeJ. 

f  r.  T  F  a  franchiftl  be  granted  to  a  vill,  that  afftfesafland  vfhhm  Fi*.  Cotoit- 

£  fi^  vtU  fiaii  mt  be  taken  out  of  the  vi/I  /    if  an   aji/e  be  f^«e»P>-J5» 
brought  out  (fthe  viily  and  the  aflife  is  awarded  for  default  tftbe  ii^idi'nd?y 
tenant^  *  the  bailiff  of  the  vill  fliall  not  have  the  franchifc  if  he  de-  by  w^Soa  ' 
mands  it  after.     20  Aff.  13.]  t^«t  tbe  at 

fife  was 
awarded;  and  thd  ceurt  fiifed  Before  tbt  dman^.  In  ^jj^,  the"  btHiflT  of  S.  demaoded  cdnulanc^ 

ahd  cduld  not  have  it,  hfcauje  the  ajijt  did  mt  appear  ^  and  there  cbDufaacewas  not  frafaled  $  ba't 
quaere  derigore  juris*     Br.  Affife,  pi.  33.  decs  22  AfT.  6. 

*  [  ^69  ] 

2.  Where  Xht  court  irfufered  to  befeifedy  as  by  award  of  pro* 
tefsy  or  by  award' of  affife,  or  fuch  like,  the  Idrd'of  the  franchife 
ftall  not  have  conufahce  of  the  plea  by  reafon  of  his  laches. 
Br.  Laches,  pi.  i.  cites  3  H.  6.  10. 

3.  If  bailiffs,  Who  have  conufance  of  pleas,  fuffer  affife  to  pafs  *  ^*'  'S«» 
without  demanding  the  conufance,   yet  they  may  have  the  conufanae  s.  ^?^4 
ik  another  afftfe.     Br.  Laches,  pi.  2.  cites  3  H.  6.   14.  cites  s.C. 

4.  AnA-^htrtfberiff  returns  mandavi  baltivo  libertatify   &c.   qui  alnft.  136J 
habet  return'  brevium  &  executiones  eorundem  qui  non  mihi  dedit  f  ®*^ 
t^eJponfuMy  by  which  non  omittas  ijfues,  yet  in  Another  action- the  ciiei's.  C 
bailiff  ftiall  have  return  and  fervice  of  the  verit,  notwithftandiftg 

His  lathes  in  the  other.     Br.  Laches,  pi.  2.  cites  3  Hi  6.  14. 

5.  The  Id.  was  oufted  of  his  conufance  becaufe  it  was  not  de-  ^«^-  ^9» 
manded  till  after  imparlance ;   refolved ;    and  though  fome  have  t Jifdeir  T 
feemed  to  make  a  difference  between  plear  plkaded  to  the  jurifdic-  held*  acomi. 
tion  by  the  defendant,  and  by  a  ftranger,  as  in  the  principal  'nglj;  b«t 
cafe,  yet  it  feems  there  is  no  difference,  and  that  the  lord  cannot  ]fj^£  ^*^^' 
plead  it' after  imparlance.     Sid.  103.  pi.  9.  Hill.   14&  i5Car.  2I  11H.4V4V. 
B.R.     The  Biftiop  of  Ely's  cafe.  b.43.b. 

6  H.  7.  6.  Mich.  9  H.  7.  6.  Trin.  6  H.  7.  17.  that  though"  the  pArty  cannot  plead  to  the  jurifdic* 
tiofi  after  imparUnce,  becaafe  he  has  by  bis  imparlance  admitttd  it,  yet  the  biihop  who  is  a  ftranger  may 
demand  it  at  any  time  ;  Windham  J.  inclined  to  be  of  that  opinion  i  fed  aJjornatu^.  — —  i4  daim 
made  after  imparlance  is  tqp  latej  per  tot.  Cur._  10  Mod.  129.    HiJl,    11  Ann.  B.R.    Cambr;dg5 

(Univerfity's)  cafe. ^No  daim  can  be  made  by  the  univerfity  after  imparlance  j  per  Hoit  Ch.  F* 

Show.  352.  Trin.  4  W.  &  M.  in  cafe  of  barker  v.  Edwards  ^  al\ — i S,  p.  per  Curl    Barnardl 

Hep.  in  B.  R.  66.  Trin.  2  Geo.  2. But  in  fuch  cafe  privHegc  wak  allowed :  per  Cur.  Codb'«   joji, 

pi.  485.  Pafch.  3  Car.  B.  H,  fryer  ▼•  Dew.  '^ 
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(A.  2)    The  feveral  Sorts  of  Conufaace  of  Pleas, 

and  the  Differences. 

1*  Mod;       I.  'TpHcrc  arc  three  forts  of  inferior  jurifdiEHws  i   one  mrhercof  ii 
643,  S.  C.  1     tenere  placitoy  and  this  is  the  loweft  fort  j    for  it  is  only  a 

Raym.  Rep.  concurrent  jurifdiftion,  and  the  party  may  fue  there,  or  in  the 
836.  s.  C.    king's  courts  if  he  will.     The  fecond  is  conufance  ofpUas^  and  by 

*?fio^^  b"**  ^^^  *  ^'S^^  *•*  ^'^^^^  ^"  ^^^  ^°^^  ^^  ^^  franchifc  to  hold  the  plea, 

Ho.t  Ch/j.  and  he  is  the  only  perfon  who  can  take  advantage  of  it.     The 

^10  Mod.  third  fort  is  an  exempt  jurifdiBion^   as   where  die    king   grants 

Jj*i5'  **7«  to  a  great  city,  that  the  inhabitants  thereof  (hall  be  fued  vithia 

II  Ann.  their  city,  and  not  elfewhere,  this  grant  may  be  pleaded  to  the 

B.R.  Arg,  jurifdiction  of  this  Court,  if  there  be  a  court  within  that  city 

pf  t'.c  UnU  ^'^ich  can  hold  plea  of  the  caufe,  and  no  body  can  take  advantage 

▼erfi  yof  rf  this  privilege  but  a  defendant^  for  if  he  will  bring    certioran, 

Cambridge,  that  will  rcmovc  the  caufe,  but  he  may  'waive  it  if  be  wily  fo 

cour"jn  *  *^^^  ^^^^  privilege  is  only  for  his  benefit.     3  Salk.  79,  80.  pi.  4. 

like  manner,  Hill.  I  Ann.  B.R.     CrofTc  V.  Smith. 

and  cites 

Ijardr.  [505,  &c.  pi.  4.  Pafch.  21  Car.  in  the  Exchequer,]  and  fays,  the  dijftrtHce  hetvMtn  antk 
plac  Iter  urn  wit  hut  txclufi^e  ivcrds,  and  when  w//>,  is  not,  that  the  Uft  has  *  an  exclufiTc  jariidiakis, 
and  the  f  )rnier  not  \  Ux  cognitio  placitorum  does,  ex  vi  termini,, exclude  al]  other  courts,  and  import 
the  words,  et  non  al  bi  \  but  the  firft  difference  is,  that  tie  former  mufi  be  locml,  confined  to  iboK  piacci 
tte  Uver  mry  fdktv  the  p>  'Jokj  and  be  as  to  place  univerfal.  2dly,  /«  tke farmer ^  if  tbc  lard  tstffw  Im 
privilege^  ttire  Jhali  he  re-jummons,  and  proceedings  fliail  begin  wheie  they  left  off ;  but  in  the  laoer, 
im  caje  'f  Wti.tf.r,  or  tte  l.ke^  the  prcetuitigs  in  the  court  excluded  by  this  jurifdiftton  mmfi  ifpii 
movo.  3dly,  The  former  is  for  the  advantage  of  the  lord  only,  and  therefore  (he  lord  only  can  data 
it,  and  not  the  party ;  but  where  there  a  e  exclufive  words,  the  party  may  claim  it  as  well  as  thekvd* 
Says  that  in  9  H.  7.  ful.  10,  xi,  12.  tliele  diH'crences  are  fully  and  clearly  laid  down. 

.*tS7oJ 

2.  Conufance  of  pleas  //  that  one  living  within  the  juri£ji&i<Hi| 
may  implead  another  within  it  for  a  caufe  arifing  there  ;  per  Holt 
fch.  J.  12  Mod.  643.  Hill.  ly  W.  3.  in  cafe  of  Crofs  v.  Smith, 


(B)     Of  what  Adions  Conufance  may  be  granted, 

f  Br.  Co«  f**  T^HE  grant  of  conufance  in  a  quare  impedit  is  void,  for 
nufjncc,  ^    .the  franchife  cannot  do  right  therein,  fcilicet,  ftnd  a  vnrit 

tc\'t^^  ^<?  the  bijhop.     f  44  E.  3.  29.  b.  38.  14  H.  4,  20.  b.  50.    Aff.  p. 

by  Kirroi.*  P^r  Kin.    J  26  Ed.  3.   73.  b.]     .       ' 

J  Firrh.  Conufance,    pi.  86.    cites  S.  C.  &  S.  P.  byThim.^ Br.  Conufanoe,  pi.  8.    dfes 

4.(   E.  3.  2.    S.  P.— -Dal.  12.  pi.  20.    Pafch.  7  E.  6.   Anon.  S.  P.- Fitah.  Cooiifjsce, 

pl.^41.  cites  Pafch.   15  E.  3.   S.  P.   per  !  oolc— Co.  Litt.  134..  b.    in  principio,   S.  P. 

4Le.  257.   pi.  377.    Mich.    5  Jac.    S.  P.  Jenj^.  34.   pi.  ^6.    S.  P. Gilb.   HIA.  of 

C.  B.  156.  b.P. 

In  a  recor-        [2.  At  common  law  conufance  mieht  be  sranted  fai  a  recordan 

dare,  the  *'w-  OT7J  -i'®  ^ 

b-inff  of       or  replevin.     38^.3.31.] 

franchifedc-       [3.  But  otherwife  it  is  noHv  after  theftatute^  which  provides^  that 

conufl^ce  •     ^  ^^^  plaintiff  be  nonfuit^    a  fecond  deliverance  pall  be  granted^  and 

conu  ancei    -^^  franchifc  hath  uot  power  to  grant  it,  therefore  there  would 
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be  a  failure  $frisht  if  he  fhould  have  conufance.     q8  Ed.  Q.  71.  '*'^»  ^^ 

r\      '^     -y         '^        '  00^        could  not 

Q^^rt.-]  have  conn, 

fance,  becaufe  fecond  deliverance  is  given  by  the  ftatate,  which  they  cannot  make  upon  nonfuic  of  the 
plaintiff,  fo  chat  the/  cannot  do  right  as  the  king's  court  can.  But  Knivet  faid,  that  where  they 
might  have  conufance  before  the  ftatute,  they  (hall  have  it  now  \  for  the  ftatute  does  not  ouft  it.  But 
per  Thorp,  rhey  (hail  not  have  it,  becaufe  they  cannot  make  the  fame  procefs  which  ii  given  by  the 
Aatttte  j  but  Brooke  fays  quaere  \  for  it  feems,  diac  where  they  had  conufance  of  the  original  before,  the 
ihitute  extends  to  them  to  make  new  procefs.  .  Br.  Conufance,  pi.  23.  cites  S.  C»  —The  original 
ivrit  of  repleg*  is  in  naMre  of  a  juflicies,  and  is  not  returnable,  and  in  a  juflicies  no  conufance  can  be 
demanded,  becaufe  none  can  demand  conufance,  but  he  that  hath  a  court  of  record,  and  of  a  plea  in  A 
coun  of  record  ;  but  the  county  court,  though  the  plea  be  holdcn  therein  by  juflicies,  the  king's  writ, 
yet  it  i«  no  court  ^f  record,-  for  of  a  judgment  therein  there  lieth  a  writ  of  fall'e  judgment,  and  not  a 
writ  of  error;  alfo,  if  the  iheriff  ihould  grant  th^  conufance,  he  could  not  award  a  re-fummons,  and 
the  lord  of  the  franchife  can  d  mand  no  conufance  m  a  replevin.     2  In(t.  140. 

Conufance  ihall    lot  be  granted  in  replevin,  becaufe  if  the  plaintiff  be  nonfuited,  a  fecond  deliv^* 
Alice  ihall  be  granted,  which  the  franchife  caimot  do.     Gilb.  Hiil.  of  C*  B.  156* 

[4.  It  feems  that  conufance  may  be  granted  to  levy  fines  in  a  fran-  Br.  Conn- 

chife;    admitted  44  Ed.  3.  29.  38.    if  the  grant  had  been  ex-  ^^^^^^^'^^* 

pre/sly.'}  44.  £.3,28. 

S.  C,  and 
pi.  2r.  cites  44  B.  3.  37.  S.  p.  in  both  which  it  feems  that  they  cannot  ha^e  conufance  of  levying 

fines,  without  exprcfs  words  in  the  grant. Fitzh.  Conufance,  pi.  30.  cites  44  £•  3.  S.  C.   and 

fays,  that  it  ought  to  be  f|.ecialiy  mentioned  in  the  charter,  if  the  franchife  would  take  any  advantage 
of  it  Br.  Fincj,  pi.  22.  cites  .S.  C.         See  (£)  pi.  2.  S.  C.  A  6ne  cannot  be  levied  to 

have  the  force  of  a  final  concord  by  any  that  hath  power  tenere  placita,  but  only  before  the  jufticei  of 
the  *  court  of  C.  B.  or  before  juflices  in  eyre  (whilfl  they  flood)  and  not  eifewhere,  faith  this  adi,  and 
therefore  the  king  cannot  grant  power  10  hold  plea  for  the  levying  of  fines  againil  this  negative  ftatuts. 
jilnft.  515.  •  [  571  j 

[5.  Conufance  cannot  be  granted  to  a  lord  in  ancient  demeafn  Conufance 
of  writs  of  ivajle  and  re-dl/Jeifinj  for  there  wants  fuch  judge  as  ^Jnt^i** 
ought  to  be  in  fuch  a£lions>  fcilicet>  the  (lieriif.     i  H.  4.  5.]      aaionof 

I  wafte,  be- 

caufe no  court  can  award  action  of  wafie  but  the  king*s  court;  per  Cur.    Dal.  12.  pU  20.    Pafchi^ 

7  E.  6.  cites  Trin.  4  E.  3.  Fitzh.  Conufance,  69. Gilb.  Hift.  of  C.B.  156.  S,  P. 

In  nd\ffejfin  conufance  fhall  not  be  granted,  becaufe  the  defendant  cannot  be  awarded  to  prifon  thciit 
Dal.  I2»  pi.  20.  Pafch.  7  E.  6.-.— 4Le«  237.  in  pi.  377.  Mich.  ^  Jac.  S.  P.  f<|id. 

6.  In  writ  of  right  after  battail  joined^  a  man  (hall  not  have 
conufance  f  becaufe  he  cannot  try  the  iflue  by  battail  \  per  Kir- 
ton,     Br.  Conufance,  pK  12.  cites  44  E.  3.  28. 

7.  In  admeafurement  of  paflure  conufance  (hall  not  be  granted,  Gilb.  Hlft. 
becaufe  no  writ  de  fecunda  fuperoncratione  can  be  granted  there.  ^^I^'^p 
Dal.  12.  pi.  20.    Per  Cur.  Pafch.  7  E.  6.  15  •    •   • 

8.  In  attaint  upon  a  verdtB  in  Norwich,  upon  the  ftat.  23  H-  8.  Bendl.  9^, 
againft  a  citizen  there,  the  corporation  demanded  conufance  by  99-  pJ«  «44« 
charter  of  E.  4.  de  omnibus  placitis  &  attindiis,  and  the  charter  ^^^^.'^  ^^', 
was  confirmed  by  E.  6.    but  the  conufance  was  denied;  for  the  forthechir- 
words  of  the  ftatute  are,  that  all  attaints  (hall  be  taken  in  B.  R,  tcrofE.  4. 
or  C.  B.  and  in  no  other  court.     D,  202.  b.  pi.  70.  Trin.  3  Eliz.  JJ^^^' 

Clovil's  cafe.  general 

words  only 
in  3  E.  6.  and  there  are  no  words  of  non  obflante  aliquo  flatuto,  &c.  and  in  the  ftatute  of  23  H.  8« 
there  is  no  pruvifo  for  Norwich;  and  this  (latute  expired  7  E,  6.  and  was  revived  again,  anid  a  new 
one  made  7  £.  6.  and  (o  this  llatute  ws^s  made  after  their  confirmatioftt  ■■■Bcndl.  in  K>eUw«  3110^ 

b.  pi.  16.  S.C. 

9.  Lord  Anderfon,  Ch.  J.  of  C.  B.  brought  trefpafs  by  bill  for 
breaking  his  hpufCi  in  the  city  of  Worcefleti  againft  A^  a  citizen 

t  X  4  thcrc^ 


^71  Conufonce  of  }^UiA, 

there.  The  corfOTztiort  produced  a  charter  granted  them  ij  E.  tf* 
and  demanded  conufance  of  pleas ;  per  tot.  Cur.  it  ihall  not  b« 
granted;  becaufc  the  privilege  of  C.  B*  whereof  the  plaintiff  is  a 
principal  member^  is  more  ancient  than  the  patent  ivbereuptn,  the  csbm^ 
JanKt  ii  demanded :  &»e  ^m  jiAfticrs^  clerks^  and  attormes,  ougiKt 
to  be  here  attending  thetr  offices  belonging  to  them»  and  &all 
pot  b&  impleaded  or  con^pelled  to  iaipkad  others  elfewhere  thaiL 
iathis  court ;  and  this  pvivikge  was  given  to  C.  B.  upon  die  on- 
ginal  eredion  thereof;  per  tot.  Cur.  and  the  conufance  was  de- 
pied.  3.  Li;.  149.  pL  ipl^.  Mich*  29  £liz.  C.  6*  Tbe  Lord 
Aadeifeiir's.  cafe. 

IQ.  If  the  king  grants  conufance  of  pleas,  grantee  (hall  not 
have  cogni^aiace  of  q/fifi*  redijfeifm^  iSc»  fie  di^lum  fiut« 
4  Le.  237.  pi.  377.  Mich.  5  Jac. 
BotBMdL  II.  K.  I&  9*  by  leUers  patent  of  the  14th  of  his  reign,  and 
»33»  »34-  cot^rmed  by. parliament y.  granted  to  the  umverfity  of  Oxford  cvnt^etaet 
\iicJtu  '  rfpl^^f  '^  which-  a  Jcholar  or  fervant  of  a  college  Jbould  be  partjy 
iSElis.  it  a  qt4od  jufiiciarii  de  utroque  Banco  fe  non  intromittant.  An  attorney 
^uHomr  S^  ^'  f"^^  ^  fcholar  in  C.  B.  for  battery ;  per  Cur.  this  ge- 
T.  Hm^!'^*  nejral  grant  docs  not  extend  to  take  away  the  fpecial  privilege 
w>^»  •n  of  any'  court  "without  fpecial  words.  Litt.  Rep.  304.  A6^ 
c.T*l/    5  C^^'  <^-  ^-     0*f°^^  (Univerfity's)  cafe. 

of  batteryt  the  coDuJAxKe  wa*  gf«Bt»d  co  the  biihop  of  Bath  and  Wells* 


12.  If  a  fcholar  of  Oxford,   or  Cambridge,  \itfuedin  Chancery 

fhr  a  fpecial  performance  of  a  contract  to  leafe  lands  in  Middlefese^  the 

univedity.  fhali  not  have  conufance,  bccaufe  they  cannot  iequefter 

[  572  ]     the- lands.     Gilb.  Hift.  of  C.  B.  157.  cites  2  Vent.  363.     [Hill. 

35  &  3^  ^^^'  ^»   in.  Cane.    Draper  v.  Crowthcr.] 

(C)     jfgainjt  what  Perfons  it  fliall  be  granted". 

SceS.C.  It  [r#  1  F  a  cleri  of,  the  King^s  Bench  btfucd  by  bill  in  Banco  Regis, 
u11*/fV*  fi^  ^^'^^  ^^  ^  /^/o^-^  lubere  another  bath  conufance  ofpleuiy  yet 

j3f  3;  *       the  conufance  (hell  not  be  granted,  for  ctherwife  the  officers  of 

this  court  fhould  be  drawn  to  attend  in  inferior  courts*.  Trin. 

4  Jac.  B.  R.  Butt's  cafe,  per  Popham.] 
But  m  that  2.  U-.Tatrefpafshu  brought  withintafrancbife  againf- afotagner^ 
cAfc,  which  ^jjQ  }j^  nothing  within  the  franchifcy  conufance  ihail  not  be 
^glif^'lZl,  gowted.;  for  they,  cannot  oblige  a  ftranger  to  anfwer,  whcrhas 
tnc  of  vihifin  notliing  within  tne  franchife.  Gilb.  Hift.  of  C«  B.  157^  cites 
tvoAafp.       22  AiT.  83. 

199/  tbt  Other f  znA  thereibre  becaufe-  the  plajnttflT  might  in  this  cafe  of  battery  (though  otherwlie  in 
mtjpira^y)  have  brought  the  aSion  agalnft  the  other,  and  omitted  the  foreigner,  who  was  zxuule  a.  party 
out  of  fubUety  to  ouft  the  rrauchife  of  its  conul'ancei  Thorp  granted  the  conufance.     a.2  Afl*.  83. 

ThedefuHl-  j.  Bill  of  debt  againfl  accountant  in  the  Excljequery  and  counted 
^iSJ^'ilwr*  againft  him,  and  the  defendant  made  no  defenccy  nor  other  things  but 
In  B.  R.  or  prayed  the  Court  to  have  day  in  the  fame  termy  which,  was  griUitcd 
the  plain-  and  cntcred,  and  before  this  day  came  the  abbot  of  BatieL  and  de- 
•^'•«'«-  '  ^.  ^  ^J.  '  manded' 


Conufance  of  pieattr  57% 

maniei  conufancA  of  the  plea;    and  per  Hutton,  upw  pri^igt  of  nenclnga 
MxchfqueTf  or  Mi  rf Middlefex  in  cujlodia  marifchalUy  conufance  of  "r' ?  '** 
plea  (hall  not  be  granted;  for  this  privikgc,  nor  cuftody,  cannot  a  qu^^mnui^ 
t)e  in  another  court ;  but  the  Court  was  againft  this  clearly,  and  **  <*cfc|tor  to 
that  the  conufance  may  be  granted  upon  bill,   but  bccaufe  day  ^e  03"*^^.!! 
njoas  taimy  and  enttrtd  to  anfiver^  though  no  defence  was  made,  privileges  as 
therefore  the  conufance  wa»  oufted  ;  per  Cur.,    fir.  Conufance^  ^^^  ^^^^ » 

pK  50.  dm  6  H.  7. 9- '  Sir 

for  they  are  now  grown  the  common  way  of  fuing  in  thofe  courts.     Gilbk  Hift.  of  C.  1^.  157,..      < 
Gilb.  New  Abr.  56s.  S.  P.  in  totidem  vorbit« 

4.  The  king  grants  to  the  mayor,  bailiffs,  and  jurats  of  the  R^i^-  8S. 
cinque  ports ,  that  they  Ihall'  not  be  impleaded  for  land,  or  for  any  ^'^  ^^'  /' 
other  caufe  arifing  there,  elfewhere  than  before  the  conjlable  of  Dover  s,  *c. 
at  Shepiway^:    this  grant  does  not  bind  the  king  in  a  cafe  where  he 
is  party ;    it  does  not  bind  the  king  as  to  his-  own  cafe  in  a  quo 
warranto,  nor  in  a  quare  impedit.     By  all  the  judges  of  £njj^land» 
Jenk.  190.  pi.  93.  cites  22  H.  7, 

(D)     Of  what  Asians  Conufance  &all  be  faid  to  be   [  573  ] 

granted  upon  a  general  Grant. 

[i.  T  F  the  kinpr  grants  to  a  corporation  to  hold  plea  of  all  aBions^  Br.  Pateou, 
^  yet  they  Ihall  not  have  conyxbnce  of  any  plea  out  of  another  ^'q'^^ 
court y  nvithout  fpecial  grant  of  conufance.     9  H.  6.  27.  b.]  nor  by  the  * 

word  placi- 
tom  can  a  man  have  affife;  for  this  is  qneretoj  per  Vampage. 

[2.  But  if  the  grant  be,  that  they  fhall  have  conufance  of  all 
aBionsy  &c.  they  ihall  have  conufance  out  of  other  courts. 
9  H.  6.  27.  b.] 

[3.  If  the  king  grants  conufance  of  all  manner  of  pleas ^  yet  the  ^r.  Conn, 
grantee  (hall  /»o/ have  conufance  of  appeals  of  felony.     8  H.  6.  21.]    [JJJ^  h.*6I 

x8.  S.  C.  U  S.  P.  by  Strange. 

U.  Nor  of  appeals  of  ma\bem»     8  H.  64  2 1 .1  Br.  Cona- 

^*  •'         •'  fance,  pl.*7« 

cites  8  H.  6.  18.  S.  C.  ic  S.  P.  by  Strange,  unleft  it  be  ezpreiled  in  the  charter. 

[5.  If  conufance   be  granted   of  all  pleas  motis  inquibufcunque  ^  -^—    \ 
curiiSf  &c.  they  fhall  have  conufance  of  pleas  "motis  in  Banco^  or    ^°**  49o-  • 
Banco  Regi^y  virithout  naming  them  fpecially.     9  H.  6.  27,  b.]         Br  Patent' 

p]«  4.  cites  S.  C.    ■  If  the  king  grants  conuftnce  of  pleas  in  quibufconque  curiii  fuis,  the  grantee 

ihall  not  have^onofance  extra  Bancum  Regis,  without  fpecial  mention  thereof,  becaui^  it  ia  coram 
yegej  per  Babington.     Br.  Conuia&ce,  pi.  27.  cites  8  H,  6.  i8. 

[6.  If  the  king  grants  conufance  of  all  manner  of  pleas  motif  •  See  fupr% 
coram  qfiibufcunque juficiariisy  yet  he  fhall  not  by  this  have  conu-  ^}'^*^  p^ 
fance  of  pleas  moved  in  Banco  Regis,  without  fpecial  naming  it.  untB,*  pi.  4. 
*  8  H^  tf.  21.  Contra  f  9  H.  6.  27.  b.]  f'^"/' ^- 

but  S.  P» 
ion  not  deaily  appear. 

[7.  If 


icc  of  peas. 
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3^75  (LevnxfAWt  of  pfedff; 

SHfii^^  h  e]^end6  to  thofe  ^o*  become  thcnr  men  in  ^mg 
homage^  quxre  of  thofe  who  do  fealty,  but  Parning  was  ihei^ 
contra^  and  it  was  faid,  in  protedkm  pro  fe  &  hominibtii^ 
villekis>  A^r  franktenants  ftall  not  be  aidied,  tfi^dfor^  it  feenis 
there  tftatf  it  extends  onl]^  f6  his  family  fervants.  Br.  Coriufance, 
pi.  34.  cites  12  Alt  35. 

(9.  Gonufanctf  of  pleas  w^s  granted  to^  an  ;d>bot  in  ^Sat  timtf  of 
the  kings  St.  Edmond  and  St.  Edward,  eitch^iix  (fthejt^ietsofiSe 
donrnmn  phasy  of  the  Krrtg^s  Bench,  oftdof  die  jmftices  of  Oj/J^e  ;  thit 
grant  does  not  extend  to  aflifes,  without  exprefs  words  of  afftfes^, 
although  it  was  confirmed  by  H.  8.  Refolved  by  tlie  counfel, 
that  the  king^s  charter  ought  to  have  a  reafonable  conftru£tion& 
Jienk.  33.  pi.  66,    The  Abbot  St.  Edmond's  Bury's  cafe. 

ao.  Tenor  of  a  record  of  a  fine  was  removed  into  Bank  by  certi- 
orairi  and' mittimus  out  of  the  court  of  the  abbot  of  Reading,  and 
die  abbot  demanded  conufance  of  the  plear,  becaufe  King  H*.  2. 
had  granted  to  the  abbot  the  hundred  of  R,  and  that  the  tenants  of  the 
abbot  fbould  not  be  impleaded  out  of  the  hundred  de  quibufcunque 
piacitiSf  cdntraSNSf  bfc.  and  that  they  may  ho fd plea  of  c^tfe  before  his 
j^ifticesy  and  io  levy  fines  y  llf  omncm  libertatem^  unlejs  where  the  abbot 
himfelfwas  party,  and  that  the  king  had  confirmed  it  with  a  claufe 
licet  abufi  fuermt,  and  that  they  have  ttfed  at  all  times  after  to  levy 
fines;-  by  the  bcft  opinion  he  ihall  not  have  coriufanccj  asit  feemsk 
Br.  Conufance,  pi.  12.  cites  44  E.  3.  28. 

21.  In  ejeBment  in  B.  R.  &c.  the  mayor  and  commonalty  of  S. 
denfKtnd  conufance  of  plfeas  by  virtue  of  a* grant  of  Q^Eliz.  (hewn 
to  the  Court  tenere  placita,  &c.  Exception  was  taken,  that  the 
defendants  did  not  ftiow  any  allowance  in  eyre,  or  in  quo  war- 
ranto, or  upon  any  record,  or  that  at  leaft  he  oiightto  have  % 
fpecial  writ  to  the  Court  to  allow  the  charter ;  bcfides,  the  grant 
tenere  placita  does  ribt  take  the  jutifdiftion  fibm  other  courts 
C  5^^-l-  without  negative  words.  It  was  admitted,  that  if  the  demand 
had  been  by  virtue  of  an  old  grant  time  out  of  mind,  then  there 
muft  be  aii  sJlowance  in  eyre,  &c.  but  this  was  upon  a  new  grant 
in  the  reign  of  the  queen,  and  (hewn  in  court,  and  that  Ais  is 
godd  cites  39  E.  3.  15.  wKich  is  exprefs  in  point;  and  it  is  true, 
that  tenere  placita  does  not  take  away  the  jurifdi£tion  of  others  in 
exprefs  words,  but  grant  oi  conufance  of  .picas  tx  vi  termirii,  im- 
plies tKat'  no  other  court  (liall  hold  plea  Cf  fuch  matters^  and  cites 
9  li.  7.  It"  v/as  adjourned.  Palm.  456.  Trin,  3  Can  B.  R^ 
liamptofl  v.  I^Kilips. 


(E).  ®^wA^/ Adions^  Suit^,  and  Pleas;  CoriufaHce 
Ihall  be  faid  to  be  gnanted;  as  Confequents^  and 
incident  to  the  Thing  grantied. 

Br.  CoBtt.    []i;  ^^HEN*  cWitrfan«e'  is-grftntisja,  thon^' tib  protefs  is  limited 
^^u^tcV  fltfthathefba»tfittc-a-^rfd-m/»p,  w  proems  upm^vtmcbery 

10  or 


or  other  procefs,  toivthji]^  the  pkas^  yet  he  ihall  h^ve  theoi  as  ft  s,  p.  iqr 
incident.    44  E-  3-  ^pO  5^;cj,. 

conceflit— -Where  conuffncc  pf  plcM  is  granted,  it  Mxgs  to  it  /«  ^ake  f^,9ufi  iy  faplgf,  «oa» 
tin^it,  or  fi  per  in»gnam  diftri^^  non  venerit.  tx'ttui  fuoi  aviittat  coram  ballivo  Jiberujt*  fi^t  ^wffJI 
Juftic*  tc  fi  pars  covincator,  tafiatur  f^  imfrifonentr^  6f  mhmatur  J  amino  Ud,  becaufe  at!  (ucb  pr$t^b^ 
btloBg  to  cwttfance  ^  fjeah  ^d  without  thecQ  cooulaoce  cannot  be  noade.     Bf.  C^oWW*?  pl«  S.^« 

cites  2ft  Afl*.  61.  per  Thorp,  Baflet,  and  Bank,  J» ' '  Br.  Etecutioo^  pi.  i^/.  /ci^  ^*  C^ j 

See  (N)  pi.  4y  5,  &c.  and  the  notes  there. 

£2.  If  cowfancc  l?c  granted  ^f 'writs  ofcovimntt  ?j?w  may  be  •Br. Conn- 
levied  there  upon  it ;  for  this  is  but  a  confequent.     *  44  E,  3.  ^9.  Tans,  pi.  n. 
C^asgfe,   whether  thi^  general  grant  fliajl  extend  to  fo  high  a  ^g^^t^p' ^ 
conveyance  of  land;   this  alfo  will  he  preji^dicial  to  the  king  butth^relt 
by  the   loft  of  his  /ines  for  alienation,  *  ^jid  Bropk,   Conu^  isfajdky 
fance,   1 2.  feems  the  better  opinion,   that  this  fliall  not  extend  ^?7%j^ 

tOJBneS.      3H«4*   6.^  WMdapiea 

of  covfoaat^ 

he  cannot  leyy  a  fine,  but  ran  only  hqld  pteas  of  covenant  which  met  on!y  \n  danv get.  o— ~  FUzh.  Co* 
aiiiaoc,  pi.  ;o.  cites  44  £.  3.  B.  C.  Ic  S.  1^.  accordingly,  m*  gr.  Patently  pi.  107*  cites  S«  C*  4i 
S.  F.  accordingly.  See  (B)  pi.  4.  and  the  notes  there. 

3.  By  grant  of  cimnfamf  j/  arigifta/,  9  man  fliall  not  hare 
conufance  of  refummons.     Br.  Conufance,  pi.  40.  cites  26  Aff,  24. 

4.  Note,  per  tot«  Cur.  if  the  king  grants  to  J.  S.  c^gnitiotum  om^ 
nium  placltorum  taiendi  before  h'u  ba'd^^  licet  J*  £.  fuit  parf,  it  is 
good  ;  cpnira  if  it  was  to  hold  bifin  ^e  fame  y  •  S.  and  (o  fee  that 

it  ought  to  be  f  exprefled  before  whom  the  pl^a  ihall  be  held  \^  ?'  *^ 
Br.  Conufance,  pi.  55.  cites  21  E.  4,  47.  »c«,pl.fo. 

cites  %  H.f« 

(F)     /?bw  it  ought  to  be  granted.    [And  when  it  muft   [  577  3 
be  [aid  before  ivbam^  it  JhaU  be^  as^  Judge. 

[i .  'T^IIE  grant  onght  to  ms^ke  nuntl^  before  what  judge  t\m  plea«  t  Br.  Cona« 
^    ought  to  be  h^ld,  ptherwife  the  grantee  ihaU  no^  have  1^"/;  g'/cl; 
con^(aaG0  by  force  of  it.     :(  44  £.  3.  i7.  b.  i8.     i  H*4*  5.  &S.  p*.  by 
6  H.  4.    Plsicito,  3.    Centra,  8  H.  6..2U  U]  J'^Ta"^ 

^  Fitzh.  Co- 

DuAitis,  pi.  27.  cites  S.  C— But  tf  grantee  bad  a  eourf  thert  bt'ftrg^  he  msy  make  n  fteward  j  contra 
of  h>m  who  lud  no  cotvrt.  B^.  Conyfaoit  in  p).  if*  rites  a  H*  7^  per  Keble.  And  Thorpe  faid, 
thj^t  if  fi^cb  grant  hod  been  ^Uyted  in  tyre^  it  is  matcrUU  but  a^QW^ce  in  B^ok  oftentimes  ts  not  to 
the  purpoA:.     put  Brooke  fays  quxre,  becaufe  he  fAys  it  ts  not  adjudged.  .    S.  P,    Br.  Patents, 

pi.  83.  cites  2  H.  7.  13    per  Keble.  •  8.  P.  Br.  Conufons,   pi.  62.   cites  %  H.  ?•  13*     But 

Brool^  Oysj  <m.spre  inde,  if  h«  does  not  iv^  in  curia  niea,-*-S»  P.  Br.  Pfttents,  p|.  100.  cites 
37  H.  8*  and  that  it  ought  to  4^ow  wherc^  9$  at  Guildliaily  or  the  like.  S.  C.  cited  Arg* 

«.  RolL  155. 

[2.  WiUiara  the  conqueror  granted  to  an  abbot  omnem  regiam  Br.  Conu- 
pUeJigfem  Isf  omnem  juflUiam  puniendiy  dif^Jitendii^  and  this  had  ^^^^H* 
been  anciently  allowed  to  be  held  befon  his  bailiffs  this  ihall  not  now  4. 12.  s.C. 
b^  difallowed.     12  H.  4.  13.]  '•  ^ 

[3.  ^ut  if  a  grant  be  W.ade  without  fuch  alUnvance^  and  it  i^inot  Br.  Conu- 
ietefm'med  before  whom  the  plea  ffiall  be  held,  it  fliall  UiOt  be  held  ^l^^f^'' 

before  hi$  bailiff.    I2H»4.  i3*] 

[4.  But 
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Fifth.  Co«         ^4.  Stit  if  it  appears  ij  implication  whzt  judge  is  intended,  it  U 

»l*^»8  *         good ;  as  if  the  grant  be,  tbat  the  grantee  Jba/I  have  conufance  in 

citef  S*  C.     his  court ;    this  implies^  that  it  (hall   be   licfore  the  judges  and 

—Br.  Co-  minifters  of  the  grantee^  and  therefore  it  is  good.  44  E.  3.  17.  b.T 
nufant,  ./         o  o 

pi.  II.  cites  S.  C.  and  If  the  juftices  of  the  king  enter,  they  are  not  faia  jafticeaj  and  fays,  that  iC 

Wft  fo  held  the  £use  day,  in  the  abbot  of  Reading's  cafe. 

^5.  But  a  grant  of  conufance  of  pleas  to  another  within  the 
precinB  of  his  manor^    is  not'  good  without  more.      6  H.  4.    pia-* 
cito  3.] 
Such  grant         [6.  But  if  in  fuch  cafe  it  be  further  to  be  held  before  hisjlevtard^ 

grantee  hat  no  fteward  \  for  he  may  make  a  ftewaxd.    Br*  Conufans,  in  pi.  xx«  cites  7  H.  4^ 

Br.  Conw-  f^.  If  the  king  grants  conufance  of  pleas  to  another  to  be  held 
citw  s.C  '  ^^fi^^  ^^  ^^^^iff^i  Jlewardsy  or  juftices^  if  he  had  not  fuch  officers  be-' 
that  the  fore  the  grant,  he  cannot  make  them  by  this;  fo  the  grant  is  void* 
r«>/  \       7  H.  4.  c.  b.  1 

good;  for       '         ^     "^         -^ 

he  may  appoint  the  fteward  or  juftice  ;  quod  nota ;  and  that  hence  it  follows,  that  If  conufance  of  pleat 

be  granted,  and  it  it  not  faid  before  whom,  it  (hall  be  held  the  grant  is  not  good. 

In  this  cafe        [8.  If  the  king  hath  anciently  granted  to  another  curiam  fuam  of 

WM  in  doubt  ^  ^^wn^  without  appointing  who  /hall  be  judge ^  yet  \i  conufance  hatn 

whether  by  been  thereupon  allowed  to  the  bailiff  of  the  grantee,  it  ihall  be  good, 

the  word  ^^  Aff.  6.  adjudged.] 

tnriay  it  j      q        j 

ihoold  be  intended  that  the  judice  of  the  king  (hould  hold  it,  or  the  fteward  of  the  grantee.    Ao<^ 
after,  by  advice  of  other  juftices,  upon  adjournment,  conufance  was  granted,  becaufe  their  court  /hall 
he  intended  to  be  held  before  their  own  ftcward  or  bailiff.     Br.  Conulance,  pi.  49.  cites  S.C.. 
Fttah.  Conufans,  pi.  64.  cites  S.  C.  accordingly. 

9.  Aflife  in  theicounty  of  Southampton  of  tenements  in  S.  where 
the  bailifis  of  S.  came,  and  (hewed  charter,  by  which  King  H. 

C  578  ]  had  granted  to  the  burgejfes  of  S.  that  theyjhall  not  be  impleaded 
out  y  their  vill  of  tenements  within  their  villj  and  that  afftfe  Jhall  be 
'  taken  within  the  vill^  and  that  at  all  times  after  the  charter,  the 
juftices  had  ufed  to  come  and  take  the  aflife  in  the  vill  *,  and  note^ 
that  non  dicitur  coram  quo  placita  ilia  teneantur  in  the  vill  of  S.  nor 
does  the  charter  will  that  the  juftices  Jhall  come  within  the  vill^  nor 
was  conufance  of  pleas  granted  by  the  charter  to  the  bailiffs,  Fitz- 
herbert  faid,  that  this  exception  is  for  the  party,  and  not  for 
the  bailiffs,  for  the  caufe  aforefaid,  and  the  party  is  paft  it,  for  he 
had  taken  continuance  before,  and  for  thefe  reafons  the  Court  was 
in  opinion,  that  they  (hould  not  have  thefe  franchifes.  Br.  Conu« 
fance,  pi.  45*  cites  30  AfT.  i. 

10.  And  after  they  demanded  the  aflife,  at^d  the  jury  came,  and 
fome  of  them  faid,  that  they  were  burge(res  of  S.  and  that  by  the 
fame  charter  it  was  granted  that  the  burgejfes  Jhould  not  be  put  in  af 

Jifci  nor  injuries^  but  within  their  vill^  and  prayed  thereof  allow- 
ance, to  which  it  was  not  anfwered.  But  Brook  fays,  it  feems 
clearly  that  they  (hall  have  thereof  allowance  upon  (hewing  the 
charter.    Ibid. 
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(G)     How  h  may  he  granted. 

1 1  iP  the  ling  grants  conufattcey  he  fliall  not  change  the  day  by  hiS 
-*'  granty  for  he  cannot  change  the  common  day  in  a  plea  of 
htndy  for  there  is  ^Jlatute  called  dies  communes,  &c.  and  this  ftatute 
limits  the  day  in  a  plea  of  land^  and  therefore  the  king  cannot  grant 
a  fliorter  day,  for  this  would  beagainft  the  ftatute.     8  H.  6.  21.] 

[2.  The  king  cannot  grant  conufance  of  pleas  to  another,  to  Br.  Conu- 
have  the  original  out  of  any  courts  ice.  for  if  he  ftiould  have  the  ori-  ^^^*^^'^* 
ginal,  there  could  be  no  refummonsj  and  fo  there  would  by  z  failure  of  but  S.'p.* 
juftice.     26  Aff.  24.  adjudged  by  all  the  counfel.]  docs  not 

AiUy  appear. 
■  Fiteh.  ConufanS)-  pi.  57^  cites  S.  C  &r  S.  P.  accordingly.  S.  P.  but  he  (hall  have  only  thp 
tranjcript  of  it ;  for  if  they  fail  of  right  in  the  franchife,  the  words  fliall  be  rtjumm'  td  the  Bank  agala 
upon  this  original,  and  then  the  king^s  court  fhall  proceed  upon  the  original  there  j  per  Chctke.  Br« 
Conufance^  pi.  32.  cites  37  H.  6.  17. 

* 

[3.  A  prefcription  and  confirmation  of  this  to  have  the  original^  &c.  ^r.  Conu- 

ivith  conufance  ofpleasy  is  not  good  for  the  caufe  aforefaid,  though  it  ^^'^  s  c^ 

hath  hccnfeveral  times  allowed  in  eyre.     26  AfT.  24.  adjudged  by  all  but  S.  P. 

the  counfel.  J  does  not 

dearly  ap- 
'  pear.  »     Fitzh.  Conufans,  pi.  57.  cites  S.  C.  &  S,  P.  accordingly* 

4.  Where  the  king  grants  to  J.  S.  conufance  of  all  pleas  to  he  held 
before  his  bailiff  licet  fuerii  pars ^  this  is  a  good  grant,  per  tot.  Cur. 
contra  if  it  was  to  be  held  before  himfelf:  for  a  man  by  juftice  can- 
not be  his  own  judge.     Br.  Patents,  pi.  71.  cites  21  E.  4.  47. 

5.  The  king  may  grant  conufance  of  pleas,  but  not  otherwife 
\hzn  fecundum  legem  isf  confuetudinem  regni ;  Arg.  Show.  142.  cites 
12  Rep.  51.   [Hill.  5  Jac] 

6.  By  a  charter  of  Q^Eliz.  cognitio  placitorum,  wth  excluftve 
moords  ofnonalibi^  &c.  was  given  to  the  court  of  the  vice  chancellor 
sfCaniridgCy  to  proceed  fecundum  legem  isf  confuetudinem  univerfitatis 
in  all  cafes,  nvhere  any  of  the  body  of  the  univerfity  fhould  be  defendants^ 
which  charter  was  confirmed  by  aft  of  parliament;  per  Cur- 

fuch  grant  is  not  good  of  itfelfivithout  the  help  of  an  aB  of  parliament ;  f  C79  1 
for  though  the  crown  may  grant  conufance  of  pleas  to  proceed 
fecundum  legem  tcrrx,  yet  it  cannot  to  proceed  by  other  laws  \ 
for  that  would  be  to  make  nenv  laius,  which  the  crown,  as  being 
but  one  branch  of  the  legiflature,  cannot  do.  10  Mod.  1251  126* 
Hill.  1 1  Ann.  B.  R.     Cambridge  (Univerfity's)  cafe. 

(H)      Upon   what   Grant. 
Upon  a   General  Grant. 

[l    A   Man  upon  a  general  grant  ihall  not  have  conufance  of  •  Br.  Co- 

•^^  pleas  ivhere  he  himfelf  is  party,  and  where  the  plea  is  to  be  ".'»^>«5>Pj«9» 
held  before  himfelf    *  40  E.  3.   10.  b.  adjudged,    f  8  H.  6.  21.  b.  and  Brooke 

Curia.^  faysjitfecm* 

the  demand 
was  duaUowed^  bcuufe  It  had  no  alltwance,  oor  bad  thefe  wordS|  Putt  futnt  j^^n,— — ystih»  ConM. 

faofiy 
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fans,  pi.  26.    cites   S.  C«    tad    dut   conurance  was  dtfaliowed  for  teafons  befbie  maidaaal   hf  ^ 

Brooke. 

f  Hr.  Conufans,  pL  27.  citei  8  H.  6*  iS.  S.  C.  ft  S.  K  by  MafCtn,  but  be  ftid,  diat  tfaoo^  tbr 
words  lict  f'ucr't  pars  bad  been  in  tbe  grant,  >et  it  is  not  fufficienc,  unlefs  the  king  had  granted  tardber, 
that  where  he  himcJf  is  parry,  he  might  make  another  juogej  for  wcere  be  himCtif  is- pMty  te  caaa^ 
be  a  judge  indifferent  io  his  own  cafe. 

f  "■A^   ^  ["2.     So]  in  trefpafs  agatnfl a  nutytTy  and  feveral ^ the  ^omntonaMy^ 

•^-  ^  *•  the  mayor  and  *  commonaity  (ball  not  have  conufance  upon  a  gene- 

~^"  ral  grant  of  conufancci  becaufe  they  cannot  \ft  judges  in  their  0ms 
r/x^y?.     38  £.  3*  15.  b.     Curia.] 

f  Fitzh.  [3.  ^i/f  where  the  plea  is  to  he  held  before  Ae  fie^vard^  or  bailitf^ 

Conufans,  there  conufance  (hall  be  granted  upon  a  general  grant,  vtabma  tie 

I  .^15.  cites  ^^^^  11^^^  ipfemet  JH  pars^  where  the  imrd  rftbe  hmUff  is  a  forty, 

\  Fitzh.  D.  4.  5  Ma.  157.  27.  Dubitatur^  f  H.  7.  ii.     Contra  4: 12  H.4» 

Comifans,        j.^     j^  jj^  g^    ^^   b  l 
pi  11.  cites      -^  '  -* 

12  H.  ^  X2.  S.  C.  Br.  Conufans,  pi.  2o«  cites  S.  C« 

\  In  fucb  [4.  [And]  upon  a  general  grant  anciently  made  and  etlbnjoeJ^  in 
eram^SuU  ^^^^  where  the  lord  is  party,  and  this  had  ufed  to  be  held  before  his 
be  ail  >wed.  bailiffs  he  (hall  have  conufance  at  this  day  alfo,  where  he  hite^e^is 
Br.  Conu-  party,  -j  I  ?  H.  4.  1 3.  ||  34  AfT.  1 4.  adjudged  ;  but  it  is  not  theve 
fans,  pi.  »o.  mentioned  whether  it  was  to  be  held  before  his  bailiff ^  but  it  feemsit 

r2  H.4..  12.  //  to  he  fo  intended.^ 

S.  C.  by 

Tbim.  and  Halt,  bat  Hank*  e  contra  and  Cberefore  Brooke  adds  t  qugre.        ■    r?t»1>>  CotmSasaf 

pi.  21.  cites  S.  C. 

II  Br.  Conufans,  pi.  4.8.  cites  S.  C.  and  Brooke  fays,  the  reafon  ieems  to  be»  becaufe  it  au^  be 
beld  before  the  ftcward  of  the  lord,  who  may  be  indifferent  between  the  lord  and  the  party,  as  tbe  jsf- 
tices  of  tbe  king  are  bet^^eea  tbe  king  and  his  fobbed,  in  an  a6Hon  between  them. 

* 

Fitzh.  Co.  ^j.  Where  conufance  is  granted  to  be  held  beftre  tbe  haiBjf^ 
pK^?  cites  *^  ^^  aBion  is  brought  again/}  one  of  the  haihffs^  they  fliall  not 
S.C.  have  conufmce  thereof,  for  then  the  bailiff  fiioidd  be  his  vum 

judge.     10  H.  4.  9.] 
Fitah.  Co-         [6.  &  in  this  cafe,  Rafter  the  writ  brought  new  builds  areeJeS" 
i"'^*!**  v^  ^i/,  yet  they  ihall  not  have  conufance,  becavfe  tlic  writ  was  wdl 

pi.  90.  cites  I'l^rt  TT  -i 

I.e.  brought  at  nrlt.     lo  H.  4.  9.] 

7*  In  a  ivrit  of  entry  agaiifl  the  m^y^r  and  bur^effes  of  B.  Aey  de^ 
manded  conufance^  and  ihewcd  the  charter)  which  was,  that  niMms 
[^  580  ]  burgenfs  inhabit ans  infra  bnrgum  pr^iBum  placitet  vel  ttnplacitetur 
de  urris^  tenementisj  eontraBibuSy  fjV.  wthin  the  fetid  borough  elfe* 
where  out  of  ity  &c.  per  Cur.  the  whole  body  being  impleaded  m 
tliis  a£tioTi,  they  cannot  have  conufance  of  this  plea^  and  fo  were 
oufted  of  it.  Bendl.  88.  pi.  134.  Pafch.  3  £liz.  Hunfton  t. 
Bofton  (Mayor  and  Bargefles  in  Liucolnlhire). 


(I)     Special  Grant. 

If.  Cm«.     f  I.  iF  conufance  of  pleas  be  granted,  licet  ipfemet  Jit  party  he 
rftol H^e'  ^^^  "^^  ^*^^  conufance  in  an  adion  in  which  he  him* 

T«.  s.  c^  '  fi{f  is  party^  bccaufc  he  fliall  not  be  his  own  judge,  unlefs  it  be 

toe  wher«  grantid 
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granted  further i  that  ifhtbe  partvy  thai  he  may  make  another  JuJge*  he  WmWfU 
e  H-.  &   10.  b.]  ^  J    t>     f^'*t 

^        -•  ,  cannot  be 

in  indifferent  judge  10  his  own  caA* 

[2.  j5«/  upoii  fuch  gfant>  licet  ipfemet  fit  pars,  if  it  be  granted^  Br.  Conu* 
that  if  he  he  partyy    that  the  plea  Jball  be  held  before  his  jftewardy  c*{J!i',5*H  ^' 
he  (hall  have  conufancc,  for  there  die  fteward  Ihall  be  judge.  18.  s.c.  * 

8H.6.  2o,  b.l  -Hob.  87. 

pi.  114. 

'  per  Hoban  Ch.  J.  in  deliTering  the  opinion  of  the  Court,  in  the  cafe  of  Day  t.  Savage,  S*  P. 

[3.  If  the  grant  be,  that  if  any  clerk  of  Oxford  be  impleaded^  that  Br.Conu- 
the  chancellor fball  have  conufance^to  be  held  before  him^  if  the  chati"  [*^*fgH*6l 
cellor  be  fued,  he  fhall  not  have  conufance^  though  he  himfelf  be  a  i8.  S.  C. 
<!eri;y    for  the  words  are  not  exprefsi   licet  ipfemet  (it  pars. 
8H.  6.  20.  b,] 


(K)  Where  they  have  Conufance  of  the  Aftion, 
yet  for  a  coUaUral  Caufe  the  Conufance  ihall  not 
be  granted. 

FaihiTc  t)f  Right. 

Jl.   iF  a  fine  be  removed  out  of  a  franchife  bj  ivrit  of  error,  and  •  Br.  Conn. 

^  comes  in  Banco  Regis  by  mittimus^  and  after  Tifcire  facias  is  ff»«>P*' 6u 

fued  to  have  execution  of  it»  the  franchife  fhall  not  have  conufance  £e  s.  P*.  ac- 

of  it,  becaufe  the  record  fliall  not  be  remanded  de  Banco  Regis,  cordingiy, 

and  without  it  thejr  cannot  do  right  to  the  party*     *  50  AfT.  9.  ad-  '^'^"^l'^J^ 

judged.     1 44  E.  3.   37.  adjudged.]  figiiJdor  ' 

not.  The 
cafe  was,  mtttt  of  error  was  fued  in  B.  R.  ky  vb'tct  the  record  efaJSne  was  removed  out  of  the  buftrngs^ 
Cseii,  inafmuch  as  they  had  entrd  in  icire  facias  upon  fine,  as  ic  is  fuppo^d,  and  no  trrer  *u>as  there 
eijignedf  by  which  he  m  remalndtr  fued  execution  there  by  fire  facias  to  have  execution  of  the  ftDe,  and 
at  the  day  the  parties  appeared,  and  the  baiiifFs  of  Oxon.  demanded  conufance  by  grant  of  King  H.  $• 
that  no  hirgejt  fhaU  he  itr^ieaded  of  land  oat  of  the  viU,  and  that  they  hud  htid  phaiy  frc.  and  were 
oufted  by  judgment,  becaufe  when  the  record  comes  into  B.  R.  it  fhaJI  not  be  remanded  if  error  be 
•fligned  or  not  \  and  yet,  when  frankttnement  U  pkatled  of  land  in  ancient  demeihe,  mnd  after  it  is 
proved  to  he  of  ancient  demefne,  it  bi^V  be  Ttmaitided.     Ibid. 

•f  Br.  Conufance,  pi.  13.  cites  S.  C.  but  mentions  the  removal  into  B,  but  according  to  that 
Year-book  it  (hould  be  into  B.  R.  as  Roll  cites  it.  ■  Gilb.  Hitt.  of  C  B.  156,  157.  cites  S.C. 
&  S.  P.  I  ^  the  king  never  parts  with  the  records  of  his  court.  ■  Giib.  New  Abr.  561.  cites 
S.  C.  &  8.  P.  in  totidem  verbis. 

[2.  jft  the  return  of  the  exigent  conufance  fliall  not  be  granted 
for  failure  of  right,  for  he  cannot  be  refirairied  in  the  franchife  to  ap^ 
pear  by  attorney,  atid  it  is  againft  the  law  to  appear  by  attorney  at 
the  exigent.     3  H.  6.  10.  b.] 

[3.  If  a  man  comts  by  exigent  in  a  writ  of  debt,  conufance  fliall  §  Br.  Co- 
not  be  granted;  becaufe  the  defendant  ought  to  remain  in  prifon  "y^*"8»pi«8. 
till  he  has  agreed  with  the  plaintifF|  and  the  body  cannot  be  delivered  4o*^e.  3.  2, 

i»  the  franehife.      $  40  £•  3.  I.  adjudged;   fo  failure  of  right.  S- ^ 

Contra  8  11  H.  4.  41.  b.  43.  b.]  ^'^.?*»-  ^^ 

"  -T     -T  -Tj         .J      ^  ^  nulans, 
pl.»5  cites  S.  C— And  Roll  is  mifprinted,  there  being  no  fol.  i.  but  the  title  page. 
I  Br.  Conofans,  pi.  i8.  citea  11  H.  4*  43*  8.  C«              Fiuh.  ConufHps,  pi.  20.  cites  S.  C« 
Sae  (L)  pi.  5*  S.  C, 

Vol.  V,,  U  u  [4.  & 
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Br.  CoBo-         [^  &  if  til  tf  plea  rfland  the  tenant  makes  default  afitr  defaJi  ai 
^*'  ***£*'    the  fummons,  conufance  (hall  not  be  granted,  bccaufe  they  canmat 
*•  S.C.'  '  ^wyW^iiww/ upon  the  default  of  record  here.     40  E.  3.  i.] 
r-  ■*■   -I       [5*  5ror  at  the  ^/W^a/r  returned.     X1H.4.  43*  b.      I4H.4. 

Br.  Conufance,  pi.  8.  cltts  40  £•  3«  i«  S.  P.  for  they  cannot  do  rifbt  to  the  party  upon  the  dcfivk 
i«cor4ed  bete  j  9>od  nota. 

Titih.  Co.         [6.  B^t  vide  11  H.  4.   43.  b.  in  an  oBton  ttpon  fbeJltOute  ^la- 
"r^**  dtei  Jwr^'/,  if  the  defendant  comes  in  ward  at  the  firjl  day^  and  cono- 


S,'c.  fance  is  demanded,  it  ihall  be  granted,  yet  Yitjbail  not  find 

Br.  Conu.    pfijf  f0  keep  bis  day  in  the  franchife.     1 1  H.  4.  43.  b.  J 

lantf  pi*  to. 

cites  S.  C.  ir  S.  P.  accordingly  j  but  then  the  pUinift'  counted  of  a  reuiner  in  his  frandulcy  and  a 

taie  to  D*  out  of  the  Iranchkfey  and  there  the  defendant  was  compdted  ta  anfwcr  \  for  aow  the  f"*****-''^ 

camiQCdorighu 

Fitsh,  Co-  [«^.  At  the  grand  cape  returned^  conufance  (hall  not  be  granted 
"•"^'"s'c*'  ^V^^  demand,  though  the  tenant  be  an  infant^  for  the  faihnc 
'pr  of  right  \  for  though  the  infancy  be  a  good  caufe  to  favc  the  de- 
Cottofans,  faulty  yet  this  is  a  default  in  lawy  and  fo  the  court  once  feiJeL 
tc.  t"   3  H.  6.  10.  b.] 

cordingly,  and  it  is  a  laches  of  the  party  who  wonld  have  had  the  conuiancey  and  tJierdbre  now  be  ftdl 
aoC  have  the  conufance ;  quod  nota. 

Fitth.  Co-        [[8.  Soif^t  the  grand  cape- returned  the  demandant  reteafes  thede* 
nufanjpi.i.  f^^^h    yet  coniifancc  (hall  not  be  granted,  for  this  affirms  the  is' 

Cites  S.  C.'^.''-y^  •-« 

but  S.  P.     faults     3  H.  O.    10..  D. J 

does  not 

appear.— -—Br.  Connfansy   pL  i.  cites  S.  C.  dc  S.  P.  by  Babb.  for  by  thefe  matters  the  conn  it 

lawfully  feiied. 

[9.  If  conufance  be  demanded  at  the  grand  dtflrefs  returned  in  a 
writ  of  dehty  it  (hall  be  granted.     2  E.  3.  62.  b.  adjudged.] 
Br.  Conu-  [10.  After  hattail  joined-in  a  franchife  in  a  'writ  of  right  upon  8 

^'l^c**  F^int  of  conufance,  it  (hall  be  returned  in  Banco,  becaufe  the  idiie 
&  s.  P.  by    cannot  be  tried  there.    44  £.  3.  29.  b.] 

Xirton* 

•  [rg2]       [it.  If  one  brings  detinue  and  counts  of  a  bailment  in  afranciifiy 

Fitsh.  Co-  and  another  brings  detinue  for  the  fame  things  and  counts  of  a  bailment 
*^"t*Ht'  in  another  place  out  of  the  franchife  y  TiniL  xht  defetidant  prays  that  tbej 
30.  S*  C.  *  »Mjr  interplead,  ancl  the  franchife  demands  conufance  *  of  the  deti- 
-^Br.Co-  nue,  who  counts  of  a  bailment  within  the  franchife,  yet  it  (hall 
*r^?^ch«  ^^^  ^  granted,  becaufe  then  the  defendant  ihould  be  at  a  mi(^ 
S.c.'ae-  chief)  for  it  cannot  have  conufance  of  both,  and  fo  no  interplead- 
cordingiy ;  er  could  be  there,  and  therefore  ifitfbould  be  granted^  the  defend* 
ofe  o!Siu"  f^ntpmld  be  twice  charged.     8  H.  6.  3 1.  adjudged.] 

fance  ihould  be  granted,  it  might  be,  that  the  one  Ihould  recover  the  writing  here,  and  the  other  iboold 
recover  it  in  the  franchife,  which  has  no  authority  to  warn  the  party  out  of  their  jurifdidion  j  befidcsy 
a  recovery  of  the  wiiting  in  one  court,  \y  no  pica  in  the  other  court. 

In  detinue' of  charters,  when  the  plaintifi^and  gamifliee  interplead,  and  the  onecooats  of  adeTrverjT 
'in  a  franchife,  and  the  other  in  guildable,  ihen  cuna  magh  dlgma  (hall  have  the  pka^  for  now  ky  tie 
hterpJeadrr  it  h  as  we  and  the  Jjme  adhitf  and  not  as  two  adions,  and  therefore  is  an  iniire  tlf:ngf 
find  not  feva-ehle.     Br.  Conufance,  pi.  28.  cites  8  H.  6.  30.  But  where  a  man  brings /«nR«i^ji 

9f  land,  part  in  a  franckife,  and  part  in  ghi/dahfe,  the  writ  ihall  abate;  for  he  may  nave  one 
writ  in  the  fianchife,  and  the  other  in  Bank.  Ibid.  Ss  if  sfifrh  brongbt,  Uq»    Br.  Coon- 
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•*     •■■ 
fafiOCy  pi*  15*  Cites  S  H.  4.  7.  per  Gafcoigne  and  Hull.  iBut  where  it  Is  brouglit  ut  fupray 

hobtre  the  lord  of  the  franchife  hat  only  ntuma  breviuttiy  the  writ  /hall  not  abate ;  for  the  fherifF  m'ay 
Ceire  the  writ  for  the  guildabte,  and  the  bailiff  of  the  francbife  for  the  land  in  franchifej  and  To  in  the 
pQC  cafe  (here  ihall  be  twowrits^  and  in  the  other  but  one.     Ibid. 

[12.  If  a  plea  be  removed  out  of  a  franchife  hecaufe  if  n  foreign  •Br.Conn- 
HHmcherf  if  in  Banco  the  tenant  waives  the  voucher y  and  pleads  in  har^  s***P.  cites 
#r  the  voucher  is  determined^  yet  the  franchife  ill  all  not  have  conu-  jiH.4. 27. 
fance  of  this  again,  becaufe  there  ivas  once  a  failure  of  right  there^  t  B"^*  Re- 
ihough  not  by  their  negligence.     •  1 1  H.  4.  iS.  87-  b.     f  H  H.  4.  JriTcitea 
25,  b.]  S.'c.  * 

[13,  If  conufance  of  pleas  be  granted  to  a  franchife,  and  after 
an  affife  is  there  brought  (admitting  this  to  be  a  pica  within  their 
grant),  and  the  tenant  pleads ^  that  by  this  grant  they  cannot  hold  plea 
joriginallyj  but  fhail  bav,e  conufance  out  of  other  courts^  which  pica 
they  there  over^ruJe^  and  award  the  affife y  by  which  the  diffeifm  is 
faundy  and  the  tenant  oufed  of  the  pofleffion,  if  the  tenant  that  is 
tufted  brings  an  affife  after  upon  this  oufiery  the  franchife  (hall  not 
have  conufance,  becaufe  they  have  once  failed  of  their  right. 
38  Air.  25.  this  is  pleaded.] 

[14.  In  trefpafsy  if  the  aefendant  pleads  villeinage  in  the  plaintiffy  Flteh.  Co* 
and  after  conufance  is  demanded,  \tfball  be  grantedy  though  the  viU  °I*^i"*»  . 
leinage  cannot  be  tried  in  the  franchife^  becaufe  //  may  be  that  he  \[q  *  ^ 
Hjoill plead  another  pleay  and  not  this,  wh^n  he  comes  there.     26  £•  3.  An  Inferior 

-70.    b.l  court  muft, 

'  «5         J  upon  co- 

Iwfance  allowed,  proceed  upon  the  fame  plea  and  declaration.    Hardr.  5oS«  Arg.  cites  Co.  Litt.  i8s* 

and  4  Inft.  113.  and  that  they  cannot  compel  the  piainuff  to  declare  anew.  But  I  do  not  obferye  any 
iucb  point  in  the  places  cited* 

[i^.  A  trefpafs  lies  not  in  a  franchife  fir  a  trefpafs  done  in  a  place 
9Ut  of  the  franchifey  becaufe  they  cannot  try  it  there,  for  they  can- 
not compel  a  jury  to  come  zrom  the  place,  i  £•  3.  ^24.  ad- 
judged.] 


[16.  If  a  trefpafs  be  brought  of  a  trefpafs  within  a  franchifey  againfl  ^ 


GUb.  Hift. 


C.B. 


a  foreigner  that   hath  nothing  within  the  franchife,  conufance  iry/citct 

fliall  not  be  granted,  becaufe  they  cannot  do  right  to  the  party,  for  s.  c 

they  have  no  pow^r  to  amefne  a^Jiranger  who  hath  nothing  within  the  ^^'  ^*^ 
ftanehife  to  anfwer.     22  Aff.  83.]  cites  s.  c, 

[17.  5^  it  is  of  an  action  of  debt  brought  againft  fuch  foreigner^ 
upon  a  contrail  within  a  franchife*     22  Ail.  83.  for  the  caufe  afore- 

iaidO  .     *  C  583  ] 

[18.  In  a  confpiracy  againft  iwoyfor  a  confpiracy  within  a  franchifey  ^-    _-_ 

of  which  ori^  is  a  foreigner y  and  the  other  within  thf  franchifey  conu-    Fol.  494. 

lance  *  (hall  not  be  granted,  becaufe  the  aSHon  is  entirey  and  they  ^    -v  ■J 

cannot  do  right  there  againft  the  foreigner.     22  Aff.  8.]  '  conf^'ill^ 

\  is  brought  againft  two,  whereof  the  one  of  them  is  of  the  Chancery,  the  adion  cannot  be  fevered,  aad 
therefore  he  ihall  09:  have  the  privilege.    Br.  Pri\rilege,  pi*  7-  cites  20  H.  6r30. 

• 

[19.  But  if  a  trefpafs  be  brought  againf  them  for  a  trefpafs 
within  the  frjnchifey  conufance  fhall  be  granted,  becaufe  he  might 
have  had  feveral  a^ionsy  and  fo  his  joint  bringing  of  the  adlion 
fliall  not  take  away  the  conufance.     22  Aff.  83.] 

U  u  2  %o.'  If 
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lo.  l(  it  t^piars  to  the  Court,  that  the  party  defendant  ias 
thing  wkbin  the  firanchifef  nor  dwells  there,  fo  that  they  canxnt 
bring  him  in  to  anfwer,  conufance  ihall  not  be  granted*  Br*  Cosii* 
iance,  pi.  39.  cites  22  AfT.  8i« 

2t.  Where  pntcipe  quod  reddat  of  land  is  brought  in  Bank» 
mnd  other  praecipe  of  the  fame  land  in  ajranchife,  there  if  the  em 
rtofoers  and  enters,  the  writ  is  abated,  and  the  tenant  ihall  plead 
it.    Br.  Conufance,  pL  28.  cites  8  H.  6.  30,  x^ 

22.  But  it  if  no  plea  in  detinue  of  writings  or  cheetUis  :  for  tfaii 
(hall  not  abate  the  writ  of  the  other,  unlefs  the  other  be  made 
privy  by  garnifliment,  which  the  franchiie  camot  do,  tfaercfdfe 
fhall  not  have  conufance.    Ibid. 

23.  The  mavor  and  bailiffs  of  Coventry  had  contfastct  in  affije 
in  the  county  or  Warwick,  and  the  tenant  in  C.  pleaded  a  piea  vtiuA 
they  could  not  try,  by  which  the  plea  and  aflife  were  remanded  to 
the  jullices  of  aflife  in  the  county  of  W.  and  there  the  parties 
appeared,  and  the  mayor  and  bailiffs  at  another  time  donanded 
conufance  again,  upon  which  they  were  adjourned  inio  C.  B* 
and  there  by  Newton,  Fulth.   and  Afcue^  where  the  franchife 

fails  if  right  to  the  party,  or  if  the  franchife  cannoi  do  right  he^ 
eaufe  they  have  not  po^ver,  there  the  franchiie  ihall  lofe  the  conu- 
fance, and  ihall  not  have  the  conufance  again*  fir..  Conufancep 
pi.  29.  cites  22  H.  6.  58,  59* 

24*  Debt  in  London,  the  defendant  pleaded  thbt  the  ohRgaiion  upon 
*  which,  &c.  was  made  at  Norwich  by  durefs,  which  vra^ found  frr 
the  defendant,  and  the  pUdntif  brought  attaint,  and  diofe  of  Nor* 
wich  demanded  conufance  of  the  plea ;  and  by  Needham,  Little^ 
tottf  and  Jenney,  tney  ihall  not  have  conufance ;  for  they  can^ 
not  award  execution  in  London,  nor  award  cape  or  exigent  to  deny 
the  deed,  and  alfo  they  have  not  the  record  in  N.  Br.  Conufance^ 
pi.  53.  cites  8  £•  4*  6. 

25.  And  per  Danby,  if  it  pajfes  for  the  plaintiff' m  the  adion, 
he  fhall  have  but  his  nrit  a£tion ;  contra  per  Littleton  and  Need*- 
ham  5  for  he  fhall  recover  his  debt,  as  where  the  iirft  verdifl  hact 
pafled  for  him,  which  was  adjudged,  8  H.  4*  a»  it  i»  &id  there. 
Ibid. 

26*  Debt  upon  an  obligation  in  London^  the  defendant  faid,  that  it 
was  made  by  durefs  at  Tori,  upon  which  they  were  at  i^ue, 
that  at  large  at  London,  and  the  record  was  removed  into  Bank 
by  writ  of  Chancery,  and  the  plaintiff*  prayed  venire  facias  upon 
the  iffue  joined  in  London^  and  per  Thlm.  it  is  reafonable  that  it 
ihould  be  tried  in  Bank,  and  remanded  into  London  ;  but  Hill 
contra ;  for  by  the  foreign  plea  they  are  out  of  the  /urifMBion,  and 
by  this  they  ihall  not  have  any  power  to  take  any  ifTuc  rfieie- 
upon  \  for  it  is  in  vain  to  take  iflue  which  carniot  be  tried  by 
them,  and  fo  is  the  beil  opinion,  and  the  taw,  as  it  feems^ 
and  per  Hank,  in  fuch  caie  pf  foreign  plea  in  franchife,  it  was 
ufual,  in  ancient  time,  to  condemn  the  deftadant,  becaufe  he 
nfed  a  plea  which  could  not  be  tried  there,  but  the  ufc  is  con- 
trary now ;  but  where  a  tnan  pleads  a  plea  in  Bank  ultra  mare, 
Jic  fliall  be  condemned  at  this  day,  becaufe  it  cannot  be  tried  in: 

England^ 
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Sgpglandy-  as  it  vrsLS  faid  Mich.  36  H.  8.  And  per  tot.  Cun  fai 
the  cafe  above,  vrhere  frattchi/f  demands  conufafice  out  rfibe  Btnei, 
and  the  defendant  pleads  foreign  releafe^  *  the  pJaintiflF  (ball  have  r^ 
fummons  s  for  this  is  a  failure  of  right,  and  there,  bj  the  reporter, 
they  (hall  plead  al]  de  novo,  and  after  the  plea  difcontinued ;  btit 
it  feems  the  law  is  with  Hill.  Br.  Jurifdifiion,  pL  29.  cites 
14  £.  4.  25. 

27.  In  ancient  demefre^  if  thev  put  them  in  grand  ajj^fe  now  the 
plea  fliall  be  removed,  and  yet  the  tenements  fhall  remain  ancient 
demefnc,  but  becaufe  they  failed  of  juftice,  it  fliall  be  removed, 
per  Catelby.  Per  Townfend,  if  they  cannot  arraign  grand  afEfe, 
or  grand  inqueft,  according  to  the  cuftom  of  grand  affife,  then 
of  ncceluty  it  ought  to  be  removed,  Br.  Cauie  a  Remover, 
pi.  51.  cites  I  H.  7.  29,  30. 

28.  Recordare  to  the  fherifF  to  remove  plaint  of  land  out  of 
the  court  of  K.  which  is  held  before  the  bailiffs  and  ftdtors  rf  Km 
faecaufe  the  plaintiff  in  the  court  of  K.  was  one  jftbe  hmliffs  there^ 
and  a  good  caufe  to  remove  the  plea,  and  diflre^  avrarded  to  fend 
the  record,  and  it  was  in  writ  of  right  in  court  baron  of  K«  as  it 
feems,  and  the  fherifF  returned  that  the  bailiffs  and  tlie  fnitora 
would  nor  fend  the  record,  and  tlierefore  diftrefs  iflbed.  Br.  Caufe 
a  Remover,  pi.  53.  cites  i  H.  7.  29.  &  26  H.  8.  4. 

29.  Conufance  of  pleas  is  never  to  be  allonved  unlefs  the  inferior 
court  can  give  remedy ;  per  Ld.  K.  Guildford.  2  Vent.  363, 
Hill.  35  &  3<J  Car.  2.   in  Cane. 


(L)     What  fliall  be  faid  an  jfffion  artftng  within  the 

Franchife. 

[jind  where  the  Franchife  Jball  not  have  Conufance 

in  reJpeSt  of  Part  only  being  done  within  //.] 

£1.  "tTTHere  an  aftion  is  brought  of  a  thing  done  partly  nvithin  Br.Coim. 

^^    a  franchife,  and  partly  out^  if  it  be  a  thing  that  eantiot  ^*»|*-3** 
be  fever edy  then  the  franchife  fliall  not  have  conufance.     8  H.  6.  !!^J,'   * 


31.    b.]  hriDga 

[2.  As  in  trefpafs  for  a  battery  in  one  place^  and  continued  in  ^^"JJ^TJ^ 

another  place^  li  one  of  the  places  be  nvithin  a  franchife^  yet  conu-  !!L  ^  u^ 

fance  fhall  not  be  granted,   becaufe  it   is   an  entire   trefpafs.  guiidabfe, 

8H.6.  3».b.]  '^^ 

where  the  adton  is  intire,  as  in  cafe  where  a  man  arrefts  another  In  guildable,  and  iraprifont  hia  ia 
franchife,  a^ion  will  lie  at  common  law ;  for  where  it  is  intire,  there  m^jas  dignum  trabit  ad  fe 
minus  dignum;  agreed.     Br.  Conufans,  pi.  14.   dtet  46  £.  3.  8.  Fiiih.  Conniiuiay   pU  34. 

dtei  S.  C.  &  S.  P.  accordingly. 

[3.  If  one  be  fummoned  againfl  a  prohibition  within  a  franchife,  B""*  Conu- 
t9  appear  at  a  place  within  the  franchife,  but  fentence^  is  given  out  of  ^^^  |**^^ 

the  franchife^  if  an  attachment  upon  the  prohibition  is  brought, Fltih. 

conufance  fliall  not  be  granted,  for  the  principal  grievance  is  Conufana, 
where  the  fent^nce  was.    46  Ed.  3.  8.  b.]  ?•  ^  "^^ 

U  u  3  [4.  If 
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Br.  Jurif'  ^4*  i(  a  leafi  be  made  in  MidiUfex  of  land  in  Durham^  he  eaa* 
Jiaion,        jjQj  ijj^yg  j^jj  alftion  of  debt  upon  this  in  Durham.     1 1  H.  4.  40.!      ^ 

S.C*  itihall  be  tried  in  the  county  palatine,  and  remanded  hither.  ■■    ■■Br.  Trial,  pi.  ^7.  citei  S.  C«. 
Br  Cinque  Porta,  at  the  end  of  pi.  8.  citea  S,  C.  .Fitah*  Debt,  pi.  1  is.  cites  S.C* 

C  SH  ] 

Br.  Conu.  [^.  If  a  retainer  of  a  fervant  he  out  of  ajrancUfty  and  the  dt^ 
dtej  S*c^'  /flnfi/r^  luithin  a  franchife,  yet  the  action  upon  the  ftatule  of  hn 
for  now  the  bourers  lies  not  within  the  franchife*     11  H«  4.  44.] 

liranchUe 
f  cannot  do  right. 

But  where,  [6.  If  an  aeconni  be  brought  <xf  a  receipt  within  the  Jiranclnfi^ 
'^0tV^iff*    conufance  fliall  be  granted  of  it.     29  Ed.  3.  35.  b.]  • 

»nd  reefer  is  jl,  and  B»  the  biHiop  of  E.  demanded  conufance  of  the  plea,  becaufe  A.  ia  widim  the 
ifle  of  Ely,  and  becaufe  this  off  ion  may  heftveredf  and  the  king  have  conufance  in  B'  and  che  bilbop 
conufance  in  A.  thecefore  the  writ  wjs  abated  by  award ;  for  it  is  no  reafon  that  by  an  ill  writ  a 
man  fhall  lofe  his  right.     Br.  Conufance,  pi.  30.  cites  24  E.  3.  6a.  But  fee  elfcwbere,  that  of 

rent  granted  cat  of  land  in  A*  and  B,  it  is  otherwife ;  for  it  is  intirty  and  cannot  be  fevered ;  note  a  di-> 
irerfity.     Ibid.  jind  it  is  faid,  that  In  jfnecif  4  ^uod  reddai  of  land  in  A>  and  B.  th«  writ  ihall 

abate  alfoi  for  this  may  be  fevered.    Ibid. 

»Roll.  [[y.  An  AWr  cannot  be  {ucd  upon  the  obligation  of  bis  ance/lor 

BrowM  ▼.  ^i^bin  a  borough ,  where  he  hath  not  ajfets  nvithin  the  jurifdiBion 

Carringtoo,  of  the  Court,   but  without.      Mich.     16  Jac.    B.  R.  between 

S.C.  re.  Bourn  and  Carrington,  adjudged  in  a  writ  of  error  where 

the^judg!*  the  firft  judgment  was  revcrfed,  becaufe  in  the  pleading  there 

mentwaa  was  no  place  alleged   where  the  aflets  were^  which  flight  be 

erroneous  5  ^ut  of  the  jurifdiaiou  of  the  Court.] 

but  Do-  •*  -* 

deridgr  J.  faid,  that  though  the  ajftti  are  not  afUged  by  the  party  to  he  within  the  jiirifiiff'on,yet  if 

the  jury  fnd  them  to  he  vfitk'in  the  jurifdi^tion  ii  i$fuffctenr, The  plaintiff  ought  to  allege  afleis  io 

fome  certain  place;  whether  this  action  be  bi ought  in  a  town  corpoxate,  which  has  a  limited  jurif- 
diBion, or  at  WeftminAer,  the  jury  in  both  cafes,  upon  this  ifTue,  miy  find  aflets  in  any  other  plau. 
Adjudged  and  affirmed  in  error.  Jenk.  333.  pi.  69.  .  Cro  J.  501.  pi.  i^  S.C.  and  judg* 
ment  reverfed  ;  but  fays,  that  in  the  fame  term  a  writ  of  error  was  brought  of  a  judgment  in  Litchfield, 
betwixt  CLxaic  and  Brovghton,  where  in  debt  againft  the  heir,  upon  an  obligation  of  his  father, 
the  defendant  pleaded  riens  per  defcent.  The  plaintiff  replies,  that  he  had  aflets  by  defcenr,  boc 
they  did  not  find  any  place  where,  and  the  pliintiif  had  judgment,  and  this  judgment  was  alfirmed, 
although  it  were  objcded,  chat  this  being  a  private  jurifdifkion,  they  had  no  authority  to  inquire 
if  any  thing  was  out  thereof  {  and  that  this  differs  from  che  caie  of  actions  brought  in  the 
king's  courts,  which  have  a  general  jurifdici  ion  ;  fed  non  .illcicatar  ;  for  this  inquiry  is  good  enough  $ 
as  an  incjuiry  may  be  of  aflets  in  Ireland  :    wherefore  the  judgment  was  affirnaed.i  See  Tit* 

Trial  (M.f); 

8.  -^jfft/e  was  brought  of  rent  rcferved  t^on  a  leafe  for  life  of 
land,  part  in  guildable  and  part  in  franchife  of  D.  and  the  bailifF 
dcmandecl  conufance  5  per  Thorpe  he  fli;ill  have  conufance,  for 
the  rent  is  feverable,  and  therefore  the  plaintiff  (hall  be  put  to 
two  originals.  But  feveral  e  contra,  and  lb  is  the  law  as  it  feems  | 
for  the  rent  is  one  and  the  fame  retity  and  therefore  fhall  not  have 
two  originals,  no  more  than  of  rent  ijpiing  out  of  land  in  two  counties^ 
[in  which  cafe]  affife  does  not  lie,  and  as  here  the  affife  fliall  be 

«      at  common  law,  pro  toto ;  for  Curia  magis  Jigna,  &c.    Br.  Conu- 
fance, pi.  60.  cites  22  AfT.  52. 

9.  Trejpafs  again/}  two,  and  the  one  has  nothing  within  the  frcn-m 
chife,  and  the  bailiffs  demanded  conufance  of  tlic  plea  againft  the 
other,  and  had  conufance  by  award,  though  tue^  could  not  do 
right  to  the  parties^  tor  they  cannot  bring  the  one  in  to  anfwor, 

becaufe 


Comfance  of  jpfoMT^  s^S 

bcoivfe  he  does  not  come  there,  nor  has  he  land  nor  goods  diere' 
to  be  diftrained  nor  attached;  the  reafon  was,  becaufe  the 
plaintiff  might  fever  his  oBitm^  and  have  one  a£lion  againft  the 
one,  and  another  againft  the  other.  Br.  Conttlance,  pL  39. 
cites  22  AS.  81. 

10.  But  if  it  was  in  confpiracjy  &c.  where  the  a£lion  cannot 
be  fevered,  there  he  (hall  not  have  conufance.     Ibid. 

I  f .  A  man  leafed  land  which  is  in  a  franchife  by  deed  indented  at 
nxio^htr  place  out  of  the  franchifey  nvith  claufe  of  re-entry y  zaA  for 
the  rent  arrear  before  his  re-entry  he  brought  debty  and  the  bailiff  de« 
manded  conufance,  becaufe  die  land  whereof,  &c.  is  in  the 
franchife,  &  nci  allocatur,  becaufe  the  aSHon  is  brought  out  ^  the  C  5^  ] 
franclnfey  in  the  place  luhere  the  deed  bore  date.  Br.  Conufance^ 
pL  59.  cites  38  E.  3.  22. 

12.  If  a  man  brings  aEiion  of  land  in  a  franchife y  and  of  land 
guildable^  the  writ  fhall  abate,  and  he  fhall  have  feveral  anions. 
Br.  Conufance,  pi.  14.  cites  46  £.  3.  8. 

13.  But  vfhext  the  action  is  intircy  as  in  cafe  where  a  man 
takes  another  in  guildab/e,  and^  im^rifotis  him  in  franchife^  aflion 
li^s  at  the  comjnpn  law,  for  where  it  is  intire,  there  majus  dig* 
num  trahit  adfe  minus.     Ibid. 

14.  &o  elfewhere  of  recovery  of  land  guildable  and  land  in  zfran* 
$hife.     Ibid. 


(M)     At  what  Ttmt  it  may  be  demanded. 

• 

[i.  /^Onufance  ought  to  be  demanded  thefirfl  day^  otherwife  it  Br.  PrftU 
^  fliall  not  be  allowed.     20  H.  6.  32.  b.]  ^^  pi- 7* 

"^  ■*  cites  S.  C. 

U  S.  p.  by  Yehrertoiu 

[2.  When  thc^Air^  appears  in  the  writ  where  the  action  arofcy  there  *  Br.  Coiiu. 
conufance  ought  to  be  demanded  the  firft  day,  becaufe  it  appears  ^JJj  t'cl 
whether  conufance  belongs  to  them,  but  otherwife  it  is  e  contra.  —^Fitsh* 
•  1 1  H.  4.  41.  b.  t  14  H.  4.  20.  b.   t  3  H.  6.  30.  b.     2  Ed.  3.  Con-fwi, 

02.  b.J  S,C. 

\  Br.  Conufansy  pi.  21.  cites  S.  C— — Fitsh.  CoQufans,  pi.  22.  cites  S.  C. 
}  Br.  Conufans,  pi.  3.   ciiei  S.  C Fitsh.  Coaufans,  pi.  3.  cites  S.  C. 


[3.  As  in  trefpnfsy  conufance  ought  to  be  demanded  the  firft  Seetbenota 
day  before  the  count,  if  the  party  makes  default,  becaufe  the  {P^  P*'  *• 
place  of  the  trefpafs  appears  in  the  writ,     ii  H.  4.  41.  b.  43.  b.    "***' 
14  H.  4.  20.  b.  3  H.  6.  30.  b.] 

[4.  But  otherwife  it  is  in  a  writ  of  debt.    1 1  H.  4.  41.  b.  43.  b.-  See  the  re-  * 

becaufe  the  place  o(  contraft  does  not  appear  in  the  writ.  14  H.  4.  ^'?^"»  ■* 

1  TT    ^  1  -T"         >^      i_  ^  ^        ^    pi.  2.  fopnu 

20.  b.     3  H.  6.  30.  b.     2  t.  3.  02.  b.]  "L   _-,_^  : 

[5.  The  fame  law  in  detinue.     3  H.  6.  30.  b.]  Foi.  4Q5. 

See  the  icfcreacet  It  pi.  2.  fapn* 

[(J.  But  thefe  cafes  are  to  be  intended  when  the'writ  is  brought  Fit«h.Co. 
in  a  county  within  which  the  franchife  isy  for  there  it  may  be,  that  ^",^1' c?* 

U  u  4  the 


$96  Conufance  of  pimt; 

—Br.  Co-  tKe  contraA  was  within  the  franchife,  or  without  in  the  conntf^ 

e^S.  c?  ^^'  ^^^^  ***"^^  indiflrcrently  by  the  fuppofal  of  the  writ,  and  Co 
the  truth  cannot  be  known  by  the  writ  before  the  count*     3  H.  6.  31.] 
Br.  Conn.         [7*  But  if  Hi  the  town  be  a  county  by  it/eiff  and  no    fianchiie 

fADs,  p^  3.  within  it,  as  Briftol)  there,  becaufe  they  are  afcertained  by  die 

^^Fitzh.  ^^^^>  ^y  ought  to  demand  conufance  at  thejlrfi  day.     3  H^  <L  31. 

ConuCuu,  adj  udged.  ] 

pi.  3.  cites 

S.  C.— ■  S.  P.  Jenk*  34.  pi.  66. 

Fi^h,  Co-  [8.  In  a  writ,  if  conufance  be  not  demanded  at  the  return  of  the 

*J!f^  original,  they  fliall  not  have  conufance  aft«r  at  the  return  ^the 

diet  s  C.  capias  ;  *  for  though  upon  tlie  return  of  the  original  the  defendant 

—Br.  Co-  made  default,  and  fo  the  conufance  cannot  then  be  granted,  yet 

pK  2  Incites  ^^  demand  ought  to  be  at  the  Jirjl  day,  and  this  JhM  be  entered^ 

S.  c.  he  14  H.  4.  20.   Curia.} 

ought  to 

challenge  it  at  the  day  of  the  ntoro  of  the  origiMl,  ^vis.  the  firft  day,  and  every  day  after,  mi  Ul 
challenge  flull  be  eatacd,  andytt  hcihall  Botbavek  allowed  ciU  tbepUiAtiff  and  defiBadant  as  ia 
court;  per  Cor. 

•C5873 

^  Coon  pp.  In  an  qjljffe  againjt  /wo,  if  the  aflife  be  awarjSed  agmmft  em 

cituTj  h!  h.  ^  default  J  if  conufance  be  after  demanded  for  the  other  that  ap» 
to.  pearsi  it  {hall  not  be  granted ;   for  the  Court  is  feifed  by  the  de« 

fault  of  one,  and  the  original  id  intire.     3  H.  6.  lo.  14.  b.3 
Jigt'toflawd       [10.  But  if  a  man  hxmgsfeveral  afffesy  and  one  is  a^juarded  by 
if:  (r.  the      djaulty  yet  for  the  other  conufance  fhall  be  granted  upon  demand 
dnrH^ld^c-  ^^  ^^^  {'^TCit  day;  for  he  hath  eleff ion  to  hdYC  conufance  of  any 
uMi.fueof     which  he  pleafes.     3  H.  6.  14.  b.] 

the  p'ci,  ard 

the  ph'r.*ijf  fa'idy  that  the  fame  day  onctler  afftfe  teas  avardeJ  tfferemeMts  h  G»  and  they  did  V9tdtm»i 
tbf  cotfufi'-cey  and  fo  Iwve  furceajcdy  &c.  and  ycc  tkcy  ^hail  have  conufance,  for  they  may  dcinaod  it  il^ 
one  adiun,  4n«i  oniii  it  in  another  adion.     Br.  Conufance,  pi.  z.  citei  3  H*  6.  14. 

S.P.  thoogh  [11.  ///an  ojjtfe^  if  the  tenant  males  default  by  which  theaSfc 
maided  ctV  ^^  ^^  ^^  awarded  by  default ;  if  conufance  is  demanded  befare  tbc 
nufance/ji^  qffi/e  if  awarded,  yet  it  fliall  tiot  be  granted.     8  H.  6.  7^0.    a<ti 

that  this  de-     iudjzed.l 

fault  U.by       J       t>        -» 

ce/lufien  between  the  plaintiflTand  the  tenant  to  make  them  lofe  their  conufance,  and  prayad  that  it  taaf 

be  oppofd,  &c.  and  notwithfianding  it  was  4u.atded  a  default,  and  none  appeared,  then,  by  the  defauitt 

the  Court  is  intitled  to  award  the  aiTile  by  default.     Br;  Conufancci  pi.  26.   cites  S.  C»i  .     Bx.  De- 

fault)  pi.  36.  ciic«  S.  C.         Fitah.  Conufans,  pi.  7.  cites  S.  C. 

Fit»h  Co-         [12.  In  trefpafs  agatnji  two,  if  one  makes  default,  and  tht  other 

"r^"ucitef  ^^"^^®  ^"^  pleads  not  guilty,    conufance  may   be  demanded  now 

jj.C.— —  though  it  Ihsdl  not  be  granted  till  the  other  comes,  yet  this  demand 

Br.  Conu-  fliall  bc  entered,  and  he  fliall  have  it  when  the  other  appears. 

fan.,  pi.  37.   22  Afl:  CO.] 
cites  b.  C.  ^      J 

aad  Brooke  fays  it  feema  to  him,  that  he  /hall  have  conafanoe  in  this  a^on. 

[13.  In  trefpafs  againft  two,  if  conufance  be  not  demanded 
every  day  of  the  procefs  continued,  it  fliall  not  be  granted,  for  it 
ought  to  be  demanded  at  every  day  of  the  procefs  continued.    22  (iS. 

14.  ^ 


aEonufome  of  ll^tei$,  587 

14.  In  pracipe  quod  reddat^  J.  N.  demanded  conufancei  and  ^r.  Peremp. 
Kad  it  i^er  the  tenant  had  nuuU  attorney  in  Bant,  and  day  given  in  JJSi'alk^i! 
the  franchife,' 2XiA  at  the  day  the  tenant  caft  ejfoin,  and  the  demandant  k\.  [S.C] 
challenged  it,   becaufe  he  hsA  made  attorney  in  Bank,  who  is  not  ^i*  e^Toisa  * 
Temoved)  and  there  it  is  awarded  that  the  attorney  in  Bank  Ihall  "ad^thSc^ 
remain  in  the  franchife  till  he  be  remoyed  \    quod  nota ;  that  fore  they 
idiis  is  of  record   in  the  franchife,    and  yet  the  warrant  was  ®"«^  ?* 
not  fcnt  to  the  franchife,  nor  was  it  comprifed  in  the  record  ^thelim4, 
which  was  fent  into  the  francliife  that  he  is  attorney  there,  and  orpedtcapcy 
yet  judgment  ut  fupra.     Br.  Conufance,  pi.  ^5.  cites  21  E.  3.  45.  ^l?^"* 

leemi  to  be  there,  inafmuch  as  the  paity  ought  to  have  fu^d  refummoos  in  thit  cafe  \  ^wtt^  for  it  wai 
not  adjudged  iji  that  poinc.     Br.  Pcremplory,  pi.  51.  cites  21  £•  3.  6x« 

15.  The  difference  with  refpeft  to  the  time  of  claiming^  conu-  ^»^«*>*  Co- 
fance  is  laid  down  to  be,  that  where  the  matter  is  local,  fo  that  it  1"  iJ^f^^ek 
appears   upon  the  face  of  the  reccrd  that  there  is   ground  for  s.C.ftS.P. 
fuch  a  claim,  it  muft  be  made  primo  die>  viz.  when  the  writ  was  byThiming, 
returned ;  but  where  the  matter  is  tratifttory,  it  mud  be  made 

upon  the  day  given  to  plead.  lo  Mod.  127.  Arg.  cites  11  H.  4, 
41.  and  fays,  the  reafon  is,  that  otherwife  there  would  be  a  failure 
of  juftice,  unlcfs  fuch  claims  were  made  as  foon  as  po/Jsble, 

16.  Conufance  may  be  demanded  as  well  upon  the  original  as 
Upon  the  refummons,  nnd  the  caufe  may  be  traverfed  as  well 
upon  the  one  as  upon  the  other.      Br.  Conufance,  pi.  5.    cites 

34  H-  6.  53, 

17.  Precipe  quod  reddat ;    the  ienai^  is  ejfotned,  and  no  challenge 

entered  to  claim  any  conufance  of  plea,  there,  at  the  day  of  effidn,  if 

he  demands   conufance,  he  (hall  not  have  it;   for  the  court  is 

fetfed  without  challenge ;  quod  nota.    Br.  Conufance,  pi.  6.  cites 

35  H.  6,  24, 

18.  Repligiare  was  remaned  out  of  the  county  into  B.  R.  and  de-- 
Jendant  toot  continuance ;  and  at  the  day  the  fame  defendant  demanded 
conufance,  which  was  difallowed,  becaufe  demanded  after  the  con- 
tinuance, and  not  the  iird  day  -,  befides,  himfelf  being  defendant^ 
knew  well  wlien  he  didraincd;  and  whether  it  was  within  his 
jt^ftbBion  or  not,  and  alfo  his  charter,  by  which,  &c.  bore  date 
in  thi  ti$ne  of  William  the  Conqueror,  before  time  of  memory,  and 
allowed  in  Bant,  but  not  in  eyre,  and  therefore  was  difallowed. 
Br.  .Conufance,  pi.  51.  cites  9  H.  7.  10. 

19.  jind  per  Curiam,  conufance  may  be  demanded  by  attomeyf 
luld  fo  fee  that  allowance  in  Banco  without  allowance  in  eyre  (hall 
not  ferve  |  but  other  charters  and  records,  which  are  not  of  liberties, 
may  be  sdlowed  though  they  are  before  time  of  memory,  and 
there  was  exception  taken  becaufe  the  charter  had  not  thefe 
words  licet  fuerit  pars*     Ibid. 

20.  As  to  the  time,  it  muft  be  demanded  before  mn  imparlance^ 
and  the  fame  terpi  the  writ  is  returnable i  after  the  defendant  appears^ 
becaufe  till  he  appears  there  is  no  caufe  in  Court,  otherwife 
there  would  be  a  delay  of  juftice ;  for  if  after  imparlance,  when 
the  defendant  has  a  day  already  allowed  him,  he  wo^ld  have 
two  days^  fince  i^^ben  the  conufance  is  allowed|  the  franchife 

prefixes 
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•  ■ 

prefixes  a  day  to  both  parties  to  appear  before  them^  mni  h'  it 
the  lord's  laches  if  he  does  not  come  foon  enough  not  to  Adsy 
the  parties.     Gilb.  Hift.  of  C.  B.   158. 

21.  In  indeb.  afl*.  the  taU  nvasput  in  in  Eafier  termm      The  5A& 
day  in  ^Trinity  term  the  umvetftty  of  Cambridge  came  and  demanded 
eonufance  (in  a  proper  manner).     The   entry  is  of  the  lafl  termu 
It  bein^  objeded  that  this  was  irregular,  becaufe  the  defendant 
not  pleading  vrithin  four  days  of  Trin.  term,  he  ought  tx>  have 
an  imparlance  \   to  which  it  was  anfwered,  that  the  demand  of 
conufance  wax  fo  late  becaufe  of  an  agreement  between  the  plaintiff 
and  drfendanfs  attorney  ;  but  it  was  faid  per  Cur.  that  the  demand-- 
ing  of  conufance  is  a  tranfoBion  betiveen  the  two  courts ^  and  it  m$^ 
be  dene  in  courts  and  not  between  the  attornies.      It  nmfi  be  demanded 
either  by  the  party  that  claims  itj  or  by  his  bailiff' or  attorney^  and  not 
by  the  defendant.     (N.  B.  The  record  here  was  entered  up  without 
an  imparlance,  but  it  was  now  prayed  to  be  done.)   This  cannot 
be  a  plea  of  Eafter  term,  becaufe  it  came  not  within  four  days. 
The  antient  praflice  was,  to  make  all  pleading  at  the  bar^  but 
now  the  giving  the  pleadings  to  the  plaintiff's  attorney  in  writing 
is  inftead  thereof.     In  this  matter  the  former  method  is  to  be 
purfued,  becaufe  the  Coui^t  may  fee  that  there  is  juft  ground  of 
conufance.    The  party  may  reply,  that  the  caufe  does  not  come 
within  the  conufance  demanded,  but  ftill  the  Court  is  concerned  ; 
for  a  day  muft  be  given  over  \   the  defendant's  attorney  cannot 
confefs  this,  but  the  party,  who  claims  it,  muft  come  into  court, 
t  5^9  3    *"^  produce  his  letters  patents.     Here  the  plaintiff  might  rejcA 
the  imparlance,  and  yet  upon  praying  that  imparlance  an  allow-^ 
ance  of  conufance  is  demanded.   This  demand  by  the  attorney  is 
.    nothing.     It  is  a  queflion  of  jurifdiAion  between  the  two  Courtsi 
If  the  Court  here  fees  that  there  isfuch  a  jurifdidion,  they  are  to 
fend  a  tranfcript  of  the  record  to  the  court  below,  and  to  give  the 
parties  a  day.     If  the  lord  will  not  proceed  at  the  day  given,  the 
Court  here  may  refummon  the  party,  &c.    Hereupon  a  rule  was 
made,  that  the  record   fliould   be  fct  right,  and  an  impariance 
entered,  and  then  it  will  be  the  fame  thing  as  if  the  lord  had  come 
into  court  the  5th  day.  Mich.  1 1  Ann.  B.  R.    Pern  v.  Manners, 
23f.  And  in  Hill,  term  the  charters  were  produced,  and  an  ex- 
emplification of  an  a£^  of  parliament  which  confirmed  them. 
It  appeared  that  this  was  an  excluftve  jurifdiBion  granted,  &c.  viz. 
that  nojujlices  or  judges  Jhould  intermeddle^  isfc*  and  t^at  the  party 
Jbould  be  fued  before  the  CImncellory    (sfc.   folummodo  €5*  non  aRbi^ 
There  is  a  difference  between  a  conufance  generaUy,  and  an  ex-- 
clufive  conufance ;   for  the  latter  may  be  either  demanded  by  the 
lord,  or  pleaded  by  the  party ;    the  lord  ought  to  come  the  day  he 
knows  that  his  franchife  is  invaded.  The  jurifdidion  here  granted 
by  the  charter  being  fuch  as  was  inconfiftent  with  the  common 
law,  there  wanted  an  adl  of  parliament,  or  elfe  the  charter  could 
not  fubfift.    There  is  no  hardfhip  in  coming  in  the  firft  day,  viz. 
the  day  the  declaration  is  delivered,  which  day  is  enlarged,  and 
if  the  party  comes  within  four  days  of  the^  fubfcquent  term,  it  is 
as  if  he  came  in  of  the  former  term ;  if  the  party  lives  within  the 
jurifdi£tion,  it  muft  be  kx}own  when  he  was  arrefted ;  if  he  did 

10  nor 
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not  live  there  no  juftice  can  be  done  by  them ;   the  cafe  of  an 
eflbin  is  the  fame  with  the  cafe  here ;   for  that  is  an  excufe  to 
the  Court  to  let  them  know  he  cannot  come,  and  therefore  it 
iKTOuld  be  odd  that  he  (hould  be  excluded  from  pleading  any  plea 
that  he  lawfully  might  i   but  though  this  is  the  iirft  day  to  the 
party}  yet  it  is  the  fecond  day  to  the  lord  ;   fo  it  is  in  cafe  of  an 
imparlance,  for  that  is  the  fecond  day  to  the  lord,     jis  to  the  man" 
tier  and  tipte  oj  demanding  it^  the  charters  and  aS  are  Jilent^  but 
every  thing  ought  to  be  laid  before  the  Court,  togethtr  with  the 
condition  and  circumffances  of  the  party,  whether  he  be  a  mem- 
ber or  fervant  of  the  univerfity  j    this  is  a  faft  triable  by  the 
Court  here;    the  lord  need  not  come  at  the  return  of  the  writ^  for 
fiothing  in  this  cafe  appears y  till  the  declaration^  how  the  debt  didarife  : 
but  if  he  might  come  at  any  time,  the  plaintiff  would  be  at  a 
great  difadvantage.    The  authority  of  •Hard.  505,  506.   as  to  •Thcc«fc 
what  Ld.  Ch.  B.  Hale  fays,  is  of  little  weight,  neither  is  there  l^^kSw* 
any  thing  in  that  cafe  to  the.  purpofe  here;   what  Hale  fays 
that   any   one  may  demand  conufance,    cannot  be   maintain- 
ed;   it  is  not  only  the  right  of  the  univerfity,  but  it  is  alfo 
of  the  party,  if  he  will  plead  it ;  and  fhall  a  ftranger  come 
and   obtain   this  ?    The  proceedings   here^  in  cafe  of  an  exclufive 
jurifdiBiony  are  not  merely  null  and  void,  though  the  charter  fays, 
that  all  writs  Jhall  be  null;   it  is  but  a  franchife  which  doth  not 
take  away  the  jurifdi£tion  of  Weftminftcr-Hall,    unlefs  it  be 
claimed ;   a  connfance  generally  muft  be  demanded^  but  an  exclave 
.  one  may  be  either  pleaded  by  the  party ^  or  demanded  by  the  lord^     If  it 
were  a  mere  nullity,  trefpafs  would  lie  againft  the  fheriff  or  offi- 
cer ;  but  it  is  a  franchife,  which  muft  be  claimed,  and  if  it  is  fo, 
ii  ihall  be  allowed,  but  it  dcth  not  take  away  the  jurifdi£Hon  of 
the  courts  here.    *  In  cafe  of  a  bare  conufance,  a  day  is  given  to 
the  parties  only,  and  a  tranfcript  is  fent  hence,  and  if  upon  this 
there  is  a  failure  of  juftice  below,  there  fliall  be  a  refummons, 
but  in  the  other  cafe  there  is  a  ftop,  for  there  is  no  day.  given, 
as  where  the  party  pleads  it.     The  crown  could  not  grant  pleas, 
to  proceed  fecund  um  leges  &  confuetudines  of  that  place,  but  it 
could  be  only  to  proceed  according  to  law,  and  therefore  the  aft 
was  of  ufe  to  enable  them  to  proceed  by  another  method  than    r  rno  1 
the  law  did  allow  of,  whereupon  cofts  were  prayed,   fed  non 
allocatur.    Hill.    1 1  Ann.  B.  R.     Pern  v.  Manners,  alias  Cam- 
bridge (Univerfity's  cafe). 

23.  An  aftion  of  trefpafs  was  brought  in  Trin.  term  12  &  13   ' 
Geo.  2.    for  an  affault^  and  battery ^  and  falfe  imprifonment^  by  an 
attorney  of  this  court. 

Defendants  in  the  fame  term  plead  a  joint  plea,  viz.  as  to  the 
wounding,  and  part  of  the  imprifonment,  not  guilty,  and  as  to 
the  reft,  they  plead  fpecially  the  privileges  of  the  univerfity  of  Ox- 
ford, and  fet  forth  the  charter,  and  the  a£l;  of  parliament  of  the 
13  Elizi  by  which  the  charter  is  confirmed ;  that  defendant  Tra- 
hem  is  proBor  of  the  univerfity,  and,  asfuch,  has  power  to  appre^ 
heni  any  perfon  making  difurbance  within  the  univerfity  :  thatjlnd^ 
ing  the  plaintiff  mahing  an  affray  late  at  nighty  he  commanded  him  to 
keep  the  peace,  but  that  injlead  thereof  the  plaintiff  beat  the  defendant^ 

whereupon 
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m/hefHipon  defendant  laid  his  hands  gently  upon  bim^  and  eomsmtped 
hsn  to  gaol  i  that  the  other  defendant,  £tty,  is  gaoler  of  the  gaol^ 
and   received  him,  being  fo  lawfully  comimtted^    and  travcriib 

their  being  guilty  of  any  other  trefpafs. 

Plaintiff  imparles  till  Mich  term^  and  then  replies,  and  admits 
the  privileges  of  tl:e  univerfity,  &c.  but  denies  the  faffs  for  which 
they  imprifoned  him,  and  fays  they  took  him  of  their  o^Mm  'iorm^ 
nmthoutfuch  caufe^  and  tenders  an  ijfue  upon  tbefaB  of  the  difturb- 
ancc. 

After  this  the  univerfity  of  Oxford,  (by  the  Chancellor,)  conies 
and  claims  conujanccy  fetting  forth  the  privileges  of  the  uniTeifity^ 
and  relying  principally  upon  a  charter  of  the  lil  of  April,  14  H.  8. 
by  which  the  king  grants  to  the  univerfity  the  conufance  of  all 
caufes,  where  eitlier  plaintiff  or  defendant  is  a  member  thereof^ 
though  the  caufe  of  a£lion  arife  in  any  part  of  the  kingdom, 
with  an  cxclufive  claufe  that  no  judice  (and  particularly  mentions 
the  judges  of  this  court)  {hall  prefume  to  intermeddle  in  any 
cafe  arifing  witliin  the  jurifdiflion  of  the  univerfity-  They  then 
iet  forth  the  itat.  of  £liz.  which  confirms  all  their  privileges^ 
and  confequcntly  this  of  the  exclufive  Jurifdi£tion,  and  diat 
this  conufance  was  allowed  to  them  in  Eafter  term,  9  Ann.  B.R* 
and  thereupon  claim  conufance  of  the  caufe. 

Upon  this  cafe  two  queftions  arifc,  i  ft,  Whether  the  univerfity 
have  chimed  this  conufance  in  time  or  not  ?  2dly,  If  they  havc^ 
whether  they  are  intitled  to  the  conufance  of  this  particular 
caufe  ? 

But  the  firft  only  has  been  fpoke  to,  becaufe  if  we  are  of 
opinion  againft  the  univerfity  upon  that,  it  will  be  unnecefiary 
to  determine  the  fecond. 

And  upon  great  confideration  we  are  of  opinion^  that  the  uni* 
verfity  have  hot  claimed  in  time,  both  from  the  reafon  of  the 
thing,  and  from  feveral  authorities  in  whick  this  has  been  deter* 
mined. 

7he  time  required  for  the  untvetftty  to  come  in  is  before  iwtpar'^ 
tancty  whereas  In  this  cafe  they  have  not  come  till  after  plea  and 
replication. 

And  though  this  is  faid  to  be  hard. upon  the  univerfity,  becaufe 
they  may  not  know  any  caufe  was  depending,  and  thcrefoic 
could  not  come  fo  early,  yet  we  think  it  would  be  much  harder, 
on  the  other  fide,  if  it  was  other>»'ife  5  for  if  not  till  after  im- 
parlance, or  pka  pleaded,  when  are  they  to  come  ?  They  may 
as  well  come  at  any  time  before  judgment,  and  this  would  create 
great  delay  and  ex  pence,  if  after  matters  are  brought  to  a  fingle 
itlue  to  be  tried,  the  univerfity  can  come  and  make  all  go  for 
nothing. 

Befides,  the  univerfity,  when  they  con^e  to  judge,  muft  judge 
not  according  to  the  Jaw  of  the  land,  but  the  civil  law,  ami 
tliough  it  muil  be  that  the  party  be  tried  by  another  law  than 
that  of  the  land,  when  an  a£l:  of  parliament  gives  fuch  a  }virifcljc» 

r  '01  1  **^"*  ^"^  ^^  *^  "^^  ^"  ^^  power  of  the  courts  at  Weftminftcr  to 
help  It,  yet  we  arc  to  take  care  to  keep  it  in  its  due  bounds, 

and 


MiA  that  It  be  claimed  in  proper  time.    This  jurifdiftion  is  fo 
contrary  to  the  laws  of  the  land,  that  it  could  not  be  granted 
even  by  the  king  himfelf,  unlefs  by  z6t  of  parliament;  for  it 
has  been  determined,  that  it  is  mi  in  the  power  of  the  crown  to 
create  a  new  court  of  equity^  becaufe  fuch  a  court  ^oqs  nOt  pro- 
ceed according  to  the  rules  of  law.     And  the  fame  reafon  holds 
as  to  this  court  of  the  univerfity,  which  determines  men's  pro^ 
perties  without  juries,  and  by  a  different  law  \   fo  that  without 
an  zQt  of  parliament  no  fuch  conufance  at  all  could  be  allowed  to 
the  univerfity  \   and  this  was  the  opinion  of  the  Court  in  tlie  cafe 
of  *BouRNEv.  Manners,  Hill,  ii  Ann.  B.  R.  where  the  miiver-  •Albs 
Cty  came  five  days  after  imparlance,  and  the  Court  held  it  was  f?"*^' 
too  late,  that  they  ought  to  have  come  the  firft  day,  to  prevent  seT^^ac 
a  delay  of  juftice,  and  becaufe  it  took  away  the  law  of  the  a».  fupra, 
land  4  and  accordingly  the  claim  was  difallowed.     Indeed,  it  was  "**?'•  JJ?|* 
not  the  cafe  of  this  univerfity,   but  of  Cambridge;    but  upon  I^  la, 
comparing  the  two  charters,  that  of  Cambridge  has  rather,  if  pof- 
Cble,  a  larger  exclufive  jurifdi£lion,  fo  that  it  is  a  cafe  in  point. 

In  that  cafe  were  cited  two  cafes  in  the  Year-books,  one  in 
6  H.  7«  9.  b.  the  other  in  16  H.  7.  16.  a.  where  it  was  ex* 
prefsly  adjudged,  that  to  claim  conufance  the  party  muft  corns 
Defore  imparlance^ 

This  cafe  was  cited- and  allowed,  and  the  Court  were  of  the 

fame  opinion  in   the  cafe  of v.  Warren,  12  Geo.  i. 

B.R. 

The  fame  point  was  determined  in  tlie  cafe  of  this  very  uni- 
verfity, Trin.  i  Geo.  2.  Wood  v.  Grauam,  according  to  a  note 
I  have  had  of  it  from  a  gentleman  at  the  bar. 

As  to  the  cafes  cited,  that  iii  Latch.  83,  84.  where  it  is  faid, 
that  an  ancient  demefne  may  be  pleaded  after' irhparlance,  was 
cited  as  a  parallel  cafe.  But  it  is  remarkable,  that  the  Court  in 
allowing  it,  admitted  it  to  be  a  fingle  cafe,  and  faid  it  was  other- 
wife  in  ail  other  cafes  except  that;  and  when  one  confiJci§  the 
particular  cafe  of  anctent  demefne^  it  Jiands  upon  a  quite  d^erent 
reafon^  infbmuch  that  a  man  may  come  after  judgment';  for 
though  a  fine  be  perfected,  or  a  judgment  in  a  real  action  given, 
yet  the  tenant  may  come  and  reverfe  the  fine  or  judgment  by 
writ  of  deceit;  and  the  reafon  is,  becaufe  if  he  was  not  allowed 
to  do  It,  he  would  lofe  'the  privilege  of  ancient  demefne  for 
,  ever ;  for  fo  long  as  fuch  fine  or  judgment  ftands  in  force,  it 
appears  to  be  land  pleadable  at  common  law.  But  the  prefent 
cafe  is  very  different,  for  though  we  fhould  difallow  this  claim  of 
conufance,  the  univerfity  will  only  lofe  it  as  to  this  particular 
caufe ;  but  their  jurifdiflion  remains  the  fame  in  any  other  caufe, 
provided  they  come  in  time.  *    * 

Another  cafe  was  laid  before  me,  determined  fo  long  ago  as 
»Hill.  12  £.  3.  in  the  court  of  Exchequer,  where,  in  an  adion 
of  trefpafs,  the  Court  granted  a  >^Tit,  direfted  tp  the  univerfity 
of  Oxford,  to  have  the  conufance  of  the  caufe,  non  obftante  that 
they  did  not  claim  it  at  the  return  of  the  writ,  but  ftaid  till  the 
parties  had  plcudcd ;  but  this  determination  is  exprefsly  contrary 

to 
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to  the  opinion  we  are  of,  and  efpeciallv  as  it  is  not  otdj  bcAnr^ 
the  ftat  of  Q^Eliz.  but  even  before  tne  charter  of  H.  8.   upon 
which  the  univcrfity  put  their  cafe,  fo  that  I  can  pay  no  regard 
to  the  authority  of  it,  but  muft  confider  it  as  the  effe^  of  power^ 
and  not  of  judgment. 
Sec  tilt.  iTni.      One  more  was  n;ientioned,  and  that  was  the  cafe  of  Ali>iudce 
iFcrfity  (K)   y^  Uj^  Stratford  in  Cane.  Trin.   12  Ann.  where  JLord  Har- 
^'  '*'         court  determined  contrary  to  our  opinion,  but  as  it  -w^ls  a  judg- 
ment given  without  one  (ingle  reafon,  and  contrary  to  flrong  and 
unanfwerable  reafons  given  by  himfelf  a  little  before  in  the  fame 
caufe,  I  have  no  regard  to  it.    I  Ihall  never  pay  any  regard  to  a 
judgment  founded  either  on  fear  or  favour. 
£  592  ]        As  to  the  fecond  queftion,  whether  the  univerCty's  privil^e 
will  hold  in  the  cafe  of  an  attorney,  as  we  have  rejeded  the 
claim  of  conufance,  being  made  too  late,  it  is  not  nece£ary  to 
fay  any  thing  upon  it,  but  as  it  may  hereafter  come  in  queilion, 
I  would  mention  fomc  cafes  which  may  be  proper  to  be  confider- 
ed,  viz.    in'Litt.  R.  304.  I  Roll.  489.    3  Leon.  149.  the  privi- 
lege of  an  attorney's  fuing  in  his  proper  court  will  be  preferred  ; 
for  it  is  a  privilege  time  out  of  mind,  and  is  for  the  fake  of 
juftice,  and  all  the  people  of  England,  and  that  therefore  a  king's 
charter  will  not  deprive  him  of  it,  nor  even  an  z€t  of  parlia^ 
.ment,  without  exprefs  words. 

I  fliall  be  as  tender  of  the  privileges  of  the  univerlity  as  any 
man  living,  and  have  a  great  veneration  for  that  body,  yet  I 
(hall  alwavs  endeavour  to  fupport  trials  by  juries,  upon  which  all 
that  we  nave,  our  liberties  and  properties,  and  lives  depend, 
and  prevent  the  incroachrtlent  of  any  jurifdiftion  whatever. 
The  conufance  was  difallowed.  Per  WillesCh.  J.  Mich. 
14  Geo.  a.  C.  B.   Wells  v.  Trahem  and  Etty. 

(M.  2)     Conufance ;    how  to  be  demanded  and  en« 
tered.     Proceedings  and  Pleadings. 

%m  A  Ccount  *,  conufance  was  demanded  by  the  mayor  and  hatlijfs 
^^  of  Coventry^  and  xktyjhew  a  charter  to,  this  purpofe ;  the 
demandant  does  not  counterplead  the  francbife^  but  a  firanger  to  the 
plea  qjjigns  reafons  to  the  Courts  that  this  franchife  ought  not  to  he 
allowed:  &  non  allocatur.  If  the  demandant  in  a  plea  of  land  coun* 
terpleads  the  franchife^  and  the  tenant  joins  with  the  claim  of  the 
franchife,  and  it  is  found  againft  the  franchife,  the  demandant 
Jball  recover  the  land  \  but  if  it  be  found  againft  the  demandant^  the 
tvrit  fiall  abate.  Jenk.  18.  *pl.  32.  cites  20  £•  3.  Fitzh.  Conu* 
fance,  46. 

2.  The  king  grants  conufance  to  A.  of  pleas  arifing  within  eer^* 

.  tain  bounds  s    the  king  grants  to  B.  the  like  conufance  within  the  fame 

bounds  s    C.  bripgs  a  praecipe  quod  reddat  againft  D.  for  land 

within  thofe '  bounds ;   both  A.  and  B»  claim  conufance ;   the  de» 

matidant  and  tenant  agree  to  the  conufance^  but  the  tenant  did  not  Join 

with 
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mkh  either  q/  the  patentees.  This  controverfy  between  the  paten- 
tees fliall  not  be  tried  in  this  cafe,  becaufe  of  the  delay  of  the 
demandant,  which  fuch  tri^  would  occafion ;  but  by  all  the 
counfel  the  conufance  in  this  cafejhall  not  he  granted  to  him  ivhofirft 
demanded  it  i  and  the  right  of  the  /aid  patentees  Jball  be  tried 
in  afiather  aBu^n  between  them.  Jenk.  19.  pL  36.  cites  20  £•  3* 
Fitzh.  Conufance,  46* 

3.  In  aflife,  a  man  may  challenge  a  franchife  by  attorney^  if  he  Conufance 
has  warrant  to  challenge  the  liberty  j  quod  nota;  per  Berff.  and  ^t^J^*i"^.' 
fo  it  is  ufually  done  for  the  city  of  London  in  the  Exchequer,  mandcdby* 
B.  R.  and  C.  B,    Br.  Conufance,  pi.  36,  cites  22  Aff.  14.  attomcy, 

*  tinlefshehat 

a  warrant  of  attorney  in  Latin,  and  he  moft  have  it  prdent  in  court,  and  faying  tliat  k  is  in  his  cham- 
ber, is  not  fuificieati  per  Cur.  Sid.  103.  pi.  9.  Hill.  14  &  15  Car.  %.  B.  R.  The  Biihop  of  £Jy*t 
cafe. 

4.  VTrtJpafs  againfi  two  in  the  city  of  York ;  the  one  came,  and 
the  other  made  default y  and  he  who  aj^ared  pleaded  not  guilty^  and 
the  bailiffs  of  Tork  prayed  conufance  of  the  plea,  and  Thorp  made 
them  enter  the  claim,  and  give  idem  dies  to  the  other,  for  the  mifchief 
of  the  franchife  ;  quaere,  if  by  this  he  (hall  have  conufance  ta 
this  cafe  ?  or  if  he  fliall  fave  it  hereafter  ?    Brooke  fays,  it  feems 

to  him,  that  they  fhall  have  conufance  in  this  a£tion,  for  in    [  593  |] 
other  aflions  he  ihall  have  conufance,  though  he  did  not  demand 
it  now.     Br.  Conufance,  pL  37.  cites  22  AflT.  50. 

5.  Note,  that  by  conufance  of  pleas  granted  by  the  king,  the 
iranchife  f!>all  make  fuch  ufual  procefs  and  execution  as  is  at  comtmn 
law,  for  all  this  appertains  to  the  conufance  of  pleas.  Br.  Grants, 
pL  171.  cites  22  Afll  61. 

6.  In  account  conufance  of  plea  (hall  not  be  alleged  by  the  de^  J'^^'t. 
fendaht,  but  fliall  be  demanded  by  the  baiRff  of  the  franchife  i   per  tweiua 

Thorp  J.  and  per  omnes,  and  otherwife  it  fliall  not  be  granted  ;  francbife  to 
quod  nota.     Br.  Conufance,  pi.  31.  cites  39  E.  3.  17.  w^'lf  ^«i 

a  franchife  uh'i  brrve  domin't  rtgls  non  currlt ;  for  tn  thtfirfi  cajt  the  tenant  or  defendant  ihall  not  pioK!  it» 
.  but  the  lord  «/*  tht  frunclnfe  mufi  dmumd  conufance,  but  im  the  other  cafe  the  defendant  ma^^ad  k  U 
the  wrk,     i  inft.  224.  cap.  42.  cites  in  Marg.  39  £•  3.  X7.  30  AiT;  I.  8  £•  3.  22. 

7.  Refuihmons  is  fued  out  of  a  franchife  for  failure  of  right 
for  conufance  of  the  plea  granted^  and  the  bailiff  came  and  /m* 
verfed  the  caufe,  and  his  challenge  was  not  entered  upon  the  effoin, 
which  was  caft  by  the  tenant  upon  the  refummons.  Br.  Conufance, 
pi.  66^  cites  39  E«  3.  17. 

-  8.  Note,  that  the  defendant  cannot  challenge  the  franchife,  inaf 
much  as  conufance  of  plea  is  granted  there,  but  the  bailiffs  of  the 
franchife  fliall  demand  it.  Br.  Conufance,  pi.  67.  cites  39  E.  3.  17. 

9.  Contra  it  feems  where  it  is  granted  that  none  of  the  villfhall 
be  impleaded  but  in  the  vill  before  the  Jleward,  &c.  For  in  this 
every  inhabitant  has  intereft.  Contra  of  conufance  of  pleas 
granted  ;  note  a  diverfity.     fbid. 

1  o.  Where  conufance  (hall  be  granted  nothing  Jhall  be  fent  into 
the  frafuhife  but  the  original,  and  this  at  fuch  time  as  the  franchife 
may  do  right  to  the  parties,  as  the  court  of  the  king  may; 
quod  nota.     Br.  Conufance,  pi.  8»  cites  40  £.  3.  2« 

II.  Record 
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i  I .  Record  which  is  removed  out  of  a  franchife  if  ertof  Hiall 
\icfent  into  Chancerjy  and  thence  into  B.  R*  br  mittimus*  Br.  Caufe 
a  Remover^  pU  46*  cites  44  £.  3.  37.  48  JL  3,  ao.  and  49  E*3« 
ai. 

12.  Where  record  is  removed  by/onignpka,  it  Jbali  be  at  iffue 
before  the  removement^  and  when  it  is  removed,  the  Bank  can  d» 
nothing  but  try  this  ijfue^  and  can  mt  take  plea  to  the  writ  after  tie 
Iq/t  continuance.     Ibid. 

13.  jl//i/e  in  com.  Warwick  The  conufance  was  demanded 
by  the  mayor,  &c*  and  in  Coventry  the  tenant  pleaded  foreign 
plea,  by  which  the  parol  was  demanded  before  the  juftices  of 
affife,  but  non  pntet  how.  It  feems  th^t  this  ought  to  be  by  rv* 
attachment  clearly  to  give  the  parties  day  in  court,  and  this  was 
the  practice  in  the  court  of  die  biihop  of  Ely,  who  had  conufance 
extra  comitatum  of  Canterbury  j  the  tenant  in  Ely  pleaded  baftardj 
in  the  plaintijj'm  ujjife^  and  the  plaintiff  faid  that  he  wasmulicTy 
and  not  baftard,  and  becuufe  the  jufticet  of  the  bp.  did  not  write  te 
the  hp.  the  p!-;a  luas  remanded  before  the  jujlices  of  ajjife,  and  the  bp. 
demanded  conufance  again,  but  could  not  have  it,  quod  nota. 
Br.  Parol,  or  Plea  remanded,  pi.  3.  cites  22  H.  6.  58. 

14.  The  caufe  is  traverfable  airways  where  the  nature  of  the  land 
fhall  be  changed,  and  where  a  third  perfon  is  to  be  prejudiced,  and 

not  where  it  is  removed  out  of  one  court  ^  the  king  into  another. 
Br.  Caufe  a  Remover,  pi.  8.  cites  34  H.  6.  48. 

15.  To  the  demand  of  conufance  upon  the  original  the  demand- 
ant mzy  fay  that  the  land  it  out  of  the  franchife,  and  join  ijfiiei 
quod  nota.     Br.  Conufance,  pi.  5.  cites  34  H.  6.  53. 

C  594  ]         16.  In  pritcipe  quod  reddat  the  tenant  is  ejoined^  and  M  r&i/- 

lenge  entered  to  claim  any  conufance  of  plea  Xhcxt,  at  the  day  efejjmn^ 

if  he  demands  conufance  he  (hall  not  have  it  \    for  the  court  is 

feifed  ^athout  challenge  -,  quod  nota.     £r.  Conufance,  pL  6.  cites 

35  H.  6.  24. 

•  S.  p.  Br.        1 7.  ^nd  after  *  ifft/e  was  taken  that  the  land  is  out  of  the  frasuJyife^ 

Caui«  a  Re-  by  rcafon  that  a  challenge  of  the  franchife  at  the  day  of  eflbin 

cittTt  cHiSi  ^^*  found  upon  the  remembrance  of  the  clerk  of  eflbins,  and 

94.  and  54*  the  tenant  demanded  the  view,  and  could  not  have  it,  becaufe  this 

iffue  fball  be  firfl  tried,  by  which  the  tenant  was  compelled  to 

join  to  the  one  or  the  other,  and  fo  he  did  to  the  demandant. 

Ibid. 

1 8.  Trefpafs  againft  the  abbot,  ot  B.  who  who  appeared  by  one 
tsttorney  as  party,  and  appeared  by  another  attorney,  and  faid,  that  tie 
place  where,  &c.  was  nvithin  his  liberty,  &c.  and  demanded  canu* 
fance  of  the  plea  before  bis  bailijff^,  by  which  day  was  given  to  be  ad* 
vffed,  and  at  the  clay  he  demanded  conufance  to  be  allowed ;  and 
per  Moyle,  he  ought  to  (hew  caufe,  and  alfo  he  has  loft  it  by 
reafon  of  the  day  which  was  given  over ;  but  per  Prifot,  A(hton» 
Danby,  Davers,  and  Needham,  conufance  (halt  be  granted; 
for  the  day  given  [does  not]  ouft  the  matter,  becaufe  he  challenged 
it  before,  and  alfo  it  is  of  record  here,  that  the  liberty  has  been 
at  another'  time  allowed ;  for  to  the  firft  demand  ot  the  conu- 
fance he  jQiaU  fliew  caufe,  as  letters  patents  of  the  king,  &c.. 

and 
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imd  Vffii  cf  allowance,  *  which  Jkall  h  entered  of  recordy  and  then 
Ais  fttffices  after,  upon  which,  by  Prifot,  he  (hail  have  conufgnce, 
^od  Cutia  conceiBt,  though  he  was  partyy  for  his  bailiff'  or 
^ftenoard  hefire  wiom,  ^c.  s»ay  ie  indifferent^  as  the  juilices  are 
between  the  king  and  party,  and  if  not ^  it  ii  a  failure  of  right y  and 
the  party  may  nave  tefummons,  by  which,  the  defendant  tra- 
verfed  the  caufe,  and  faid,  that  the  place  is  out  of  the  liberty,  &c» 
and  held  there  that  the  defendant  ihall  join  to  the  one  or  to  the 
otiier.    3r.  Convfance,  pi.  7.  cites  35  H.  6.  54. 

19*  lie  who  has  copufance  of  pkas  may  demand  the  conufance 
in  per/on^  or  by  hailiffy  or  by  attorney y  but  the  bailiffcannot  make  attor* 
tiey  to  detnand  conufance^r  his  wafer ;  contra  of  the  immediate  attor^ 
ney  of  the  mqfter.     Br.  Conufance,  pK  50.  cites  6  Hi  7.  9* 

20.,  The  king  ^granted  to  the  burgefles  of  Pomfret,  that  they 
Jhali  implead  before  themfelvesy  and  that  no  burgefsfball  implead  ano* 
iher  of  any  thing  done  in  P.  but  in  the  fame  villy  and  that  theyfball 
pot  be  in^leaded  in  another  placey  but  there  of  any  thing  done  there^ 
and  in  trefpafs  againft  A.  D.  he  faid,  that  he  was  bargefs  of  P*. 
and  duit  it  appeared  that  the  trefpafs  was  done  in  P.  as  appears  ia 
the  declarajtion,  judgment  of  the  writ ;  and  by  judgment  the  writ 
VfZB  abated ;  quod  nota ;  and  it  was  not  hj  demand  of  conufancCf 
but  by  plea  of  the  burgefles,  and  per  Kebie,  this  judgment  ihall 
Icrve  all  other  burjefles  hereafter  .without  fbewing  their  eharter 
again.     Br.  Conuiance,  pL  52.  cites  9  H«  7.  12.  > 

21.  When  a  lard  demands  conufance  of  pleas,  day  ought  to  be  Utm^tj, 
given  to  the  francbifey  otherwife  it  is  a  difcontinuancc  of  the  nifi  ^'s-  %«• 
yrius ;  for  there  ought  to  be  a  fpeeial  day  for  the  parties  here  to  J^l^  J^' 
bear  judgment  in  this.    Lane,  81*    Axg»  cites  xo  H.  7#  26.  pUantobt 
£hut  it  feoms  that  jthc  book  is  mifcited.]  /'f '-'« -•- 

•*  "*  other  court  f 

ms  Durham,  Sec,  where  the  parties  had  no  d^y  befoxe,  and  that  there  a  day  ought  to  he  £■«*■• 

Set  Fitsh.  Jour,  ^.  17.  Midi.  X4i  £•  3.  , 

22.  In  an  affion  brought  againfi  an  attorney  of  C»  B.for  affauliing 
the  plaintiff  in  the  city  of  Wells y  the  bifhop  of  Bath  and  Wells y  ky 
his  attorney  demanded  conufance  of  all  picas  of  land,  &c.  within 
l^he  faid  aty  and  liberty  of  Wells,  and  of  all  perfonal  pleas  of  debt 
md  trefpafsy  iffc»  granted  by  King  E,  4.  to  the  then  bifhop  of 
Sath  and  Wells,  and  his  fucceflbr^,  and  alio  fhewed  letters  pat- 
terns of  Qj^Eliz.  in  confirmation  of  the  faid  grant  of  E.  4.  and  [  ene  T 
alfo  her  clofe  writ  dire£^ed  to  the  juflices  to  permit  him  to  enjoy 

fiis  liberties^  smd  thereupon  the  conufance  was  allowed^     Bendl* 
233,  234.  pL  262.  Mich.  16  Eliz.     Whoper  v.  Harewood. 

23.  On  a  plaint  levied  in  Yarmouth  againfl:  T.  S.  he  was  conv 
mitted,  and  being  removed  into  B.  R.  by  habeas  corpus  cum  caufa, 
the  plaintiff  fhewed  a  charter  granted  to  the  bailiffs  of  Y.  that  every 
perfon  of  that  place fhould  be  impleaded  thercy  and  not  eUewhercy  and 
praved  ja  procedendo,  but  it  was  denied,  becaufe  B.  R.  cannot  be 
4)uued  of  their  jurifdidion  without  fome  matter  of  difcharge 
pleaded  and  recorded,  and  this  habeas  corpus  being  directed  to 
the  bailiff Sy  &c.  they  might  as  well  have  returned  this  charter  as  the 
caufe,  and  then  the  procedendo  ihould  be  granted ;  but  by  their 
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not  doing  fo,  they  have  loft  that  advantage.    Roll.  Rep,  232* 
pi.  I.  Mich*   13  Jac.  B.  R.     Sterling's  cafe. 

24.  It  feems,  that  the  conufance  is  demandabU  by  the  lotd  of 
the  franchife,  and  not  pleadable  to  the  jurifdi£lion  by  the  party. 
Lev.  894  Hill.  14  &  15  Car*  2*  B*  R.  obiter; 

25.  The  warrant  of  attorney  to  demand  conuf^nde  Ought  to  bt 
filed  in  court.     Lev.  89.  cites  Pafch.  1 8  Can  2.  Bi  R.  per  Cur. 

»  Keb.  46.  a6.  In  cife  of  conufance  nvhere  the  lord  is  party y  entries  JbaU  be 
•c'cMSingly  ^'Wi/p  on  the  roll  of  the  day  and  place  when  he  will  try  the  catfe  before 
and  if  he  do  hisfieward;  per  Cur.  agreed.  Sid*  283.  pi.  16.  Paich.  18  Car.  2* 
not  k«ep  bit  B.  R,    Grange  v.  Simpfon. 

day  the  party  **  * 

may  recum* 

1  Salk.  183.       27.  In  ejeBmentfor  lands  in  the  ijle  of  Ely,  after  not  gaQty  plead* 
L'-l'carth.'  ^^  ^*-  ^**  fuggefted  on  the  roll,  the  privilege  of  the  county  pala- 
109.  S.C.    tine,  that  no  jury  (hould  be  returned  out  of  the  ifle,  and  fo  a 
venire  facias  was  prayed  to  R,  the  next  vill  in  the  county  of  Cambridge^ 
et  quia  videtur  jttfticiariis  hie  rationi  confonans  ei  conceditur  §  it  was 
objeSedf  that  the  defendants  confejfton  jbould  have  been  entered  like' 
wife  on  the  roll,  (viz.)  et  quia  defendens  hoc  non  dedicit  ideo  ei  concedi" 
turj  but  adjudged,  though  fome  precedents  are  fo,  yet  either  way 
is  well  enough ;  for  if  the  fa£):  is  otherwife,  he  may  bring  a  writ 
of  error,  and  affign  it  for  error.     3  Salk.  1 10.  pi.  i.  HilL  2  W  3. 
B.  R.    Cotton  v.  Johnfon. 
^*  c^'  V^9'       a8.  Then  it  was  objeftcd,  that  the  entry  ought  to  have  been 
plaintiff  had  <)uod  libeti  tencntes  nee  reiidentes  in  eadem  infula  non  aggredi 
lud^ment.     debent  ad  aliquam  juratam  extra  iibertatem  illam  faciencf ;  for 
otherwife  it  doth  not  appear  to  be  a  privilege  annexed  to  the  in- 
habitants, but  a  mere  cognizance  in  the  bifliop ;  however,  the 
trial  being  in  the  county  of  Cambridge,  of  which  this  is  parcel,  the  court 
held  it  to  be  aided  by  thejlatute  16  (5*  17  Car*  2.  cap.  8.  3  Salk.  1 10. 
pi.  I.   Hill.  2  W.  3.  B.  R.     Cotton  v.  Johnfon. 

29.  Ejectment  in  court  of  Ely  removed  by  certiorari,  Serjeant 
Wright  demands  conufance  for  the  bifhop  of  Ely,  being  a  royal 
franchife,  and  Stone  had  a  warrant  of  attorney  for  that  purpofe  ; 
Holt  faid,  there  mujl  be  a  nenu  declaration  in  this  courts  and  then  afier 
the  defendants  appearance,  the  conufance  is  to  be  demanded,  for  the  do* 
fendant  may  counterplead  the  conufance,  but  if  he  will  not  ap- 
pear you  may  have  a  procedendo ;  we  muft  have  a  roll  made  of 
it,  that  the  Court  may  be  poifefied,  then  we  appoint  a  day  upon 
the  roll,  and  if  you  do  not  hold  your  next  aJjlife,you  Ufe  jour  eonu* 
fance,  it  is  a  continuance  [difcontinuance]  of  your  plea.  Day  was 
given  to  ihew  caufe  why  there  ihould  Hot  be  a  procedendo* 
Comb.  319.   Hill.  6W.3.  B.R.    Wild  V.  ViUers. 

30.  One  mav  prefcribe  to  hold  pleas,  but  not  to  have  conufance 
of  pleas ;  for  uiat  excludes  other  jurifdiSions ;  per  Holt  Ch.  J*. 
Cumb.  282.  Trin.  >i.  W.  &  M.  in  B.  R.  in  cafe  of  MUlard  v. 
Cole. 

[  596  ]  3i»  In  trej^afs  quare  claufum  fregit  removed  by  certiorari  tut^ 
Ld.  Raym.  B.  i?.  and  tail  put  in,  conifance  was  demanded  for  the  bifhop  of 
TruL^^^*     Ely;  and  fitft,  the  warrant  of  attorney  under^iht  hifkop'^feal  wat 
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readinLatifif  %nd  then  tie  record  zs  it  was,  viz*  ^''^^>   &c.  and  ii  W.  3. 
then  the  record  proceeded,  et  tnodo  ad  hum  diem  venit  Simon  Epif-  ^-  ^\^** 
copus  Elienfis  per  Johannem  Stone  attornatum  fuum,    isf  petit  again,  and 
eognitionemj  Isfc.  quia  dicity  that  the  place  where,  is^c,  is  within  the  then  the  com 
iiberty  of  the  bifliop  ;    t^  quod  alias,  fciiicet,   Mich.  20  Edw.  3.  "!{''*»«  ^? 

n     n     n  -     J  r     r  j  l   .u  J  TJ-it  t>  -n  ^      allowed  mfi, 

j&.  ic.  Rot.  44.  in  trejpajs  and  battery,  and  liilL  21  -c.  3.  Rot.  21.   arc.  and 
B.  R.  in  trefpafsy  quare,  Isfc.  and  Hill.   17  fe^  l8  Car.  2.  Rot.  229.   Holt  Ch.  J. 
JB.  R.    in   trefpafs  and  ejeament,    and  Mich.  35  Car.  2.     B.  R.  ^*JJ"J*^ 
Rot.  151.  Iff  trefpafs,  affault,  and  battery,  this  coftufance  was  allowed,  record  of  tht 
emd  he  prays  his  privilege  habendi  cognitionem,  and  then  the  entry  cafe  in  £•  3- 
proceeds,  quafttum  ejl  of  the  plaintiff,  Ji  quid  dicere  queat,  ^c.fuper  o^fy*^*™? 
quo  allocatur,  {5*r.  and  then  day  is  given  upon  the  roll  to  the  parties  at  of  it  $  upon 
Ely,  V  didum  ejl  to  the  bijbop  quod  celeris  juflitia  fiat.     The  two   '«'.*»««*»  "olt 
laje  records  were  produced,  in  court,  but  becaufe  the  old  records  tll^ 'record 
were  not  produced,  and  becaufe  it  was  the  laft  day  of  the  term,  itfelf  (hould 
and  therefore  unfit  for  fuch  a  motion,  and  becaufe  Holt  Ch.  J.  *>«^  *>««'« 
doubted  of  the  manner,  it  was  adjourned ;  for  Holt  Ch,  J.  faid  thc'judg.*^ 
that  the  true  method  of  pleading  fliould  be,  to  lay  ufage  imme-  ment  ii 
morial,  and  not  to  rely  upon  It,  but  to  produce  the  allowance  in  J«>andcd 
B. R.  or  in  eyre,  and  this  is  agreeable  to  the  reafon  of  the  law;  SSS*, as*itit 
for  fince  fuch  privileges  do  not  lie  in  prefcription,  but  in  grant,  here,  the  en- 
that  alone  cannot  be  a  title  to  them,  but  becaufe  that  if  the  char-  J7^!'°«^  "*• 
ter  was  before  time  of  memory,  &c.' before  the  firft  of  R*  !•  the  cwd^&c^ 
faid  charter  could  not  be  pleaded,  therefore  by  the  ftatute  of  quo  aad  he  faid, 
warranto,  18  E.  i.  one  may  lay  a  ufage,  which  is  an  argument  of  |^^J**oJ*ht 
an  ancient  grant  time  whereof,  &c.  and  then  (hew  the  allowances  to  be  entered 
but  if  no  fuch  ufage  hath  been,  then  the  prefumption  of  the  law  *•  ^  Hill. 
is  deftroyed,  and  they  muft  (hew  the  patent;  for  allowances Ji|i  continu!Jd^* 
B.  R.  or  in  eyre  are  not  pleadable.     See  Fofter  v.  Mitton.     See  by  Curia ad- 
Kelw.  189,  190.  I  Sid.  103.    It  will  be  difficult  to  maintain  this  ▼''»«  "^K 
method  of  pleading.     In  the  cafe  of  17  &  18  Car.  2.     Holt  faid,  ^^,lX^^^ 
he  remembered,  that  no  exception  was  taken  to  the  manner  of  they  hid  no 
the  demand.      Adjourned.      Ld.  Raym.  Rep.  427,  428.  Hill,  n«dtohave 
10  W.  3.     Fofter  V.  Hexham,  »  -   t^;\^^. 

ances,  bot  they  might  have  pleaded  but  one  only,  and  have  relied  upon  it,  and  cited  ai  Ed.  4.  44* 
#ccordiogty.  For  if  a  franchife  lies  in  grant,  «and  cannot  be  claimed  by  preficrtption,  die  allowance  la 
6.  R.  or  eyre,  or  coniirnution  by  patent,  will  be  fufficient.— 1  SaJk.  183.  pi.  2.  Fofter  v« 
Mitton.  S.  C.  but  no  judgment.  Conufance  was  prayed  for  the  univerfity  of  Oxford,  becaufe 

the  defendant  was  a  gent,  commoner  of  Magdai«n-hall,  upon  producing  the  chancellor's  certificate,  &,c« 
.  and  a  rule  was  made  to  (hew  caufe;  and  July  2.  Trin.  172S,  the  rule  was  difcharged.     There  was 
no  fuggeftion  nor  entry  of  the  claim  made  upon  record.  •  Cked  Ld.  Raym.  Rep.  428.  Pafcb.  17289 
ai  betwten  Coote  and  Urahaoi,  and  PaternoAer  v.  Graham. 

32.  The  lord  ooJy  can  take  conufance  of  pleas,  and  neither  the  "Mod., 
plaintiff  nor  defendant,  for  he  cannot  plead  it  to  the  juriftHftion  .nd  by^Holi 
of  the^Court,  but  the  lord  of  the  franchife,  by  his  bailiff  or  attorney,  Ch.  j.  the 
tnufl  come  in  and  claim  the  franchife  ;  and  though  the  lord  ought  to  ^^fiih  ft* 
have  the  aftion,  yet  this  court  is  not  oufted  by  it,  but  the  plea  the  franchife 
remains  under  the  controul  of  this  court  5  for  day  is  given  here  up-  by  himWf, 
on  the  roll  to  the  parties  to  be  in  the  inferior  court  at  a  day  certain,  Ws  bailiff,  or 
and  the  parties  are  commanded  there,  and  the  tenor  of  the  re-  J^^lJJoSe 
cord  of  this  court  is  fent  for  the  inferior  court  to  proceed,  and  if  fuperior 
ittftice  is  done  there,  all  is  well,  but  the  record  is  here ;  and  if  ^'^J*  ^ 

X  X  2  ,  jufttce  ^ 
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tlmrtirct  jufiict  it  tut  done  iherti  as  if  the  G)uit  there  doe«  notpraoeerf 
^iflt'be  ^^P*^**  ^c  <^'y  prefixed,  or  if  the  judge  mifbehaTes  himfel^  && 
Terr  ancient,  the  plaintiff  ihall  have  a  refummonst  and  it  is  the  benefit  of  the 
to^nv  ««  lords  only,  that  it  is  confidered  in  this  matter }  per  Holt  Qk  J. 
kiT^M  "'  *  2  Lord  Raym.  836)  837.    Mich,    i  Ann.  in  cafe  of  Crofs  y. 

court,  and       Smith. 

prayconu-  jj.  fiut  hc,faid,  that  thcfe  jurlfdidiions  were  hardfliips  to  the 
u^^a/low.  fubjeft,  and  allowed  by  27  H,  8#  cap.  24.  rather  fir  their  antiqidtf 
snceofbu  than  fir  any  other  reafotiy  and  they  were  detrimental  to  the 
c*'*'lfl  Prerogative  of  the  crown^  and  therefore  certiorahes  were  always 
Xp^if^ti  bim  sdlowed  to  prevent  the  grievances  of  thefe  inferior  jurifdi&ions. 
f  4iaj  tc  held  Ibid.  ' 

ibis  ceurt  on^  / 

and  diredli  the  parties  to  go  down  on  that  day,  awd  ifju/fla  he  not  done  below,  the  record  xemajnetlfc 
here  above ;  fo  that  If  joftice  be  not  done  below,  as  if  the  defendant  lives  withovt  the  franchife,  and 
has  nothing  within  the  franchife  by  which  he  may  be  fummoned,*  or  that  the  judge  does  not  do  right, 
the  plaintiff  may  come  ap  aiid  ihew  this  matter  to  the  Couit,  and  thereupon  a  re-JmwmoMsJbaiigo  mfm 
the  reard  here,  and  the  Court  ihall  proceed  to  do  juftice  here. 


Piteh.  Co- 
liufans, 
))1.  12.  Cites 

S.  C. 

Br.  Conu- 
iana,  pi.  ti. 


(N)     At  what  Time  it  is  to  be  granted* 

[l.  /^Onufance  (hall  not  be  granted  iefire  the  writ  is  fervei^  as  if 
^  the  defendant  fays  in  an  af&fe,  that  he  was  not  at^ched 
by  fifteen  days,  conufance  (hall  not  be  granted.  13  H.  4.  11.] 
[2.  Conulance  fliall  not  be  granted  till  the  defendant  has  made 
dtfencey  for  if  he  will  not  make  defence,  the  plaintiff*  {hall  take  ad- 
vantage againft  him  for  his  want  of  defence.     lif  H.  4.  20.] 

cites  S.  C.  « 

[3.  In  trefpafs  againft  two,  \i  one  makes  defaulty^znA  the  Xber 
appears  and  pleads y  and  conufance  is  demanded,  yet  it  (hall  not  be 
granted  till  the  other  appears^  for  upon  a  bill  or  writ,  the  Court  can* 
not  grant  conufance  in  part.     22  AiT.  50.  adjudged.] 

IV.  In  formedon,  the  tenant  was  ejfoinedy  and  day  given  till  effaL 
Mich,  at  which  day  conufance  of  the  plea  \vas  granted  to  the  bailiffs 
of  E.  quod  nota,  at  the  fecond  dayy  et  non  patet  ibidem,  for  it 
was  challenged  at  the  firft  day.  Br.  Conufance,  pi.  xp.  cites 
XI  H.  4.  87. 


[N.  a]     \And  bow  the  Frocefs^  "^Scjhall  he^ 

Br.  isecQ.       [4.  When  a  court  holds  plea  upon  conufance  of  a  plea  granted, 
^T^izi        *^^  procefs  againft  the  ^zxtjfiall  be  by  capias y  as  other  juftices  do. 

cites  V.'c.     22Aff.6l.] 

fc  S.  p.  bie. 

caiife  this  ii  appbrtenant  to  cognitio  placitorum  ;  per  Thorpe,  Baflet,  and  Hank.  Br.  OftnuCmt, 

pi.  38.  cites  S.  C.  tc  5,  P.  and  for  the  fame  reafon,  and  becjufe  without  that  conufance  canaoC  be 

made. Fitzh.  Procefs,  pi.  177.  cites  S.  C.  &  S.  P.  and  for  the  (ame  reafon. 


B 

ons 
cites 


r.Executi.      [r.  And  they  (hall  award  the  grand  diflrefs^  if  the  caufc  requuts 

;:;fc"-it.    «Aff.6i.] 

— 'Bi.  CoDuCuu,  fl.  38.  cite*  S.  C— Fitib.  Pncefi,  pi.  177.  cite*  S.'C.  and  ill  f«r  the  Cmm  leate. 

[6.  And 
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£6.  Ancl  if  he  comes  not,  be  (hall  loji  his  iiTttes.    2Z  AC  61  «1    Br.  Execa. 

pi.  lAi.  cites  S«  C. Br,  Conufant^  pU'  ^8<  citet  S,C,         1  Fitzh.  Procefi,  ph  177.  cit««  S.  C* 

and  all  gin  the  fame  reaibiu 

^7.  jfnd  jTthc  party  is  conviBtd^  he  &^\\\)t  Jined or  imprifonedf,  r*  ^»  % 
^  (hall  be  iVi  *  mifericordia  of  him  to  whom  conufance  is  granted,  *  ^®**  49?» 
if  the  cafe  requires  it,  for  ivithout  thefe,  conufance  would  be  of  no  L  ^'  ^ 
cffefl.    aaAff.di.J  ti^,**'*' 

pl.  i2r. 
dtet  S.  C— -Br.  Conafans,  pL  jS.  cites  S«  C—<— Fitch.  Proce6,  pl.  177.  citet  S«  C.  ^  S^  P* 
and  aU  for  the  iame  reaibiu 

i 

(N.  3)     Allowed.     In  what  Cafes. 

1.  |N  affife,  the  bailiiFof  B.  demanded  conufance,  and  the  tenant 
*  /aid  in  proper  per/on^  that  the  tenements  were  not  within  thefran* 
chifey  and  the  affife  came  ready  to  pafs  upon  this  point,  whether  it 
lies  within  the  franchife  or  not?  and  the  tenant  at  another  day 
was  demanded  and  came  by  bailiff,  and  becaufe  this  iffue  is  be- 
tween the  bailiff  of  the  franchife,  and  the  tenant,  out  of  the  point 
of  affife,  it  was  advifed  to  the  Court,  that  the  bailiff  of  the  tenant 
cannot  he  party  to  this  iffue ^  by  which  the  default  of  the  tenant  was 
recorded^  and  it  was  demanded  of  the  bailiff  oi  B.  what  he  has  to 
Ihew  to  have  conufance,  and  htfhewed  record  fuh  pede  ftgilli  allowing 
it  in  affife  in  another  county  \  and  it  was  faid  diat  it  is  infufficient  % 
for  he  might  have  it  granted  in  one  county  and  no\  in  the  other  ; 
alfo  the  ckimer  of  conufance  was  of  all  his  tenements  within  his 
fee,  and  the  record  did  not  make  mention  of  fo  large  a  claim,  but 
again  ft  the  plaintiff  the  tenant  was  by  bailiff,  but  not  againft  the 
bailiff  of  the  franchife  \  and  they  were  adjourned  into  Baiik,  and 
there  he  fhewed  charter,  and  had  the  conufance.  Br.  Conufance^ 
pl.  43.  cites  28  Aff.  13. 

2.  Where  a  man  brings  affife  of  landy  part  in  afranchife^  and 
part  outf  the  writ  (hall  abate,  per  Cur.  Br.  Conufans,  pL  23. 
cites  38  £.3.  31. 

3.  Upon  failure  of  right  in  a  franchife,  and  a  refummons  fued, 
the  court  of  the  franchife  fliall  never  afterwards  have  conufance 
of  that  plea.  Jenk.  34.  pL  66.  cites  1 1  H.  4.  27.  Fitzh.  Conu- 
fance, 88. 

4.  Where  xhtfuperior  court  isfeifed  of  the  plea,  conufance  is  not 
grantable.    Jenk.  34.  pl.  66, 

5.  Nor  is  it  grantable  of  a  plea  out  of  the  eounty^ourt ;  for  this 
court  cannot  award  a  refummons.    Jenk.  34.  pl.  66. 

6.  If  the  king  grants  cognitionem  placitorum  extra  curiam  fuam  to 
J.  If,  and  his  heirs,  and  dies,  there  die  grant  is  void,  becaufe  he  did 
not  fay  extra  curiam  fuam  isf  hared*  fuorum,  but  there  a  confirmation 
of  the  new ^ting  "Will  ferve;  but  Brooke  fays,  quaere;  for  mirum^ 
where  the  grant  is  void  before  by  the  death  of  the  king  who  grant- 
ed.   Br.  C^nufance^  pl.  63.  cites  2  H.  7.  10. 

7*  Grant 
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•  s.  p.  y .  Grant  of  conufance  of  picas  *  Ufire  time  of  memory  ftxaHl  not  be 

i  ^6^^*     allowed  at  this  day,  if  it  has  mt  been  allowed  before  in  eyre,     Br. 
Conufance,  pi.  <^5.  cites  21  H.  7.  29. 

8.  And  if  it  be  granted  in  B,  and  C,  and  has  been  aOovfed  in  B, 
and  mt  in  C.  it  fhall  not  be  allowed  in  C.  now,  chough  the 
grant  be  intire;  quod  nota.  Ibid. 
r  599  3  9*  'l^bough  the  plaintiff  and  defendant  are  hoth  inhalntants  wthin 
the  inferior  jurifdiElion^  yet  in  all  tran/itory  actions  it  is  in  the 
plaintiff^ s  eUBion  to  fuppofe  or  lay  it  where  he  will,  as  well  oat 
of  the  jurifdiflion  as  within  it.  Sid.  103.  Hill.  14  &  15  Car.  2. 
B.  R.  Bifliop  of  Ely's  cafe. 

10.  Conufance  is  not  to  be  allowed  in  any  cafe,  if  it  appemrs 
that  by  allowing  it  there  would  be  a  failure  of  juftice  s  as  when 
they  cannot  try  the  caufe  becaufe  it  is  local  i  but  .if  this  do  not  ap- 
pear at  the  firft,  the  caufe  (hall  be  adjourned  thither,  and  upon 
an  croneous  and  irregular  proceeding,  a  refummons  lieth;  per 
Hale  Ch.  B.  Hard.  507.  Pafch,  21  Car.  2.  in  the  Exchequer,  in 
cafe  of  CaiUe  v.  Litchfield. 


(N.  4)     Allowed.     How.      And  to  what  Court* 

And  the  Effefl:  thereof. 

I.  'T»  H  E  king  grants  conufance  to  A.  of  pleas  aridng  within  ocr^ 
•■'  tain  bounds ;  the  king  grants  to  A  the  like  conufance  within 
the  fame  bounds.  C.  brings  a  praecipe  qyod  reddat  againft  D.  for 
land  within  thofe  bounds  \  both  A.  and  B.  claim  conufance ; 
the  demandant  and  tenant  agree  to  the  conufance,  but  the  te-* 
nant  did  not  join  with  either  of  the  patentees.  This  controver- 
fy  between  the  patentees  fhall  not  be  tried  in  this  cafe,  becaufe 
of  the  delay  of  the  demandant,  which  fuch  trial  would  occafion; 
but  by  all  the  counfel,  the  conufance  in  this  cafe  (hall  be  granted 
to  him  who  firft  demanded  itj  and  the  right  of  the  faid  patentees  fhall 
he  tried  in  another  aElion  between  them.  Jenk«  19.  pi.  36.  cites 
ao  E.  3.   Fitzh.  Conufance,  46. 

2.  Upon  conufance  granted,  the  original  fhall  not  be  removed 
out  of  thefuperior  courts  nor  fliall  the  record^  out,  only  a  tranfcript^ 
fo  tnat  upon  a  refummons,  upon  a  failure  of  juftice  in  the  in- 
ferior courts,  the  fuperior  court  may  proceed;  by  all  the  coun- 
fel.    Jenk.  31.  pi.  61.  cites  26  Aff.  24. 

3*  At  the  nif  prius  of  tenements  in  W.  the  bailiils  of  W.  faid, 
that  the  king  by  charter^  which  they  {hewed,  had  granted  that  m 
inqueft  fhould  be  taken  of  land  in  W.  but  within  the  fame  vill,  and 
prayed  that  they  fhould  not  take  the  inqueft  contrary  to  the  char^ 
ten  StoufF.  faid,  this  ought  to  have  been  claimed  in  Bank;  for 
we  have  no  warrants  in  the  writ  of  nifi  prius  to  ep  to  W.  to  take 
it,  but  to  N.  by  which  they  took  the  inqueft.  Br.  Conufance, 
pi.  44.  cites  29  AfT.  13. 

4.  In  pracipe  quod  reddaty  the  tenant  made  attorney^  and  after 
eonufancc  ofpUa  is  grant ed^  there  the  attorney  fhall  remain  of  record 

in 
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in  tlie  franchife,  and  (hall  be  «fibined  there,  and  not  the  tenant ; 

and  fo  fee  that  the  intire  record  is  fent  to  the  franchife,  and  not 

the  original  only.    Br.  Conusance,  pi.  64.  cites  40  E.  3.  11.  and  ] 

21  E.  3.  45.  accordingly.     But  contra  cfthat  which  is  in  thtfran^  * 

chifii  and  removed  into  Bank. 

5*  Note,  by  all  the  juftices,  that  conufance  of  pleas,  or  other 
thing  once  allowed,  Jhali  hind  the  ting  till  reverfed*  Br.  G>nu<- 
fance,  pi.  54.  cites  13  E.  4.  5. 

6.  Conufance  may.  be  demanded  by  attorney ;  per  Curiam.  The  demand 
Br.  Conufance,  pi.  ci.  cites  o  H.  7.  10.  hyantmr- 

good  if  he  has  n«t  t  warrant  of  attorney  in  Latin,  for  warrant  of  attorney  In  Engliih  It  not  allowable  in 
fucbcafe.     Sid.  103.  Hill.  14  &  15  Car.  2.  B.  R.  Bifliop  of  tly's-jMfe*^ 

And  ihe  attorney  muft  have  bit  nvarraut  in  courts  and  it  it  not  fumcwlftTor«hiim  to  lay  that  it  it  in 
his  chamber.     Sid.  103.    Bi (hop  of  Fly's  cafe.  ^  •* 

*  Conufance  of  pleat  cannot  be  pleaded  by  a  dtfendant,  but  nauft  be  denaanded  by  the  lord  of  the  Iran- 
«hife,  his  bailiff^  or  attorney ;  per  Holt  Ch.  J.  11  Mod.  666.  HiU.  13  W.  3.  in  cafe  of  Taylor  v. 
Reignoldt.  •  f  (Joo  1 

7.  A  fAjr/^  by  which  conufance  was  demanded  bore  tejle  in  16  H.  7. 16, 
the  time  of  William  the  Conqueror ^  before  time  of  memory,  and  ^  P^*  *7- 
though  it  had  been  allowed  in  C.  J3.  yet  becaufe  it  had  not  been  al^-  jg  h.  y. 
lowed  tn  eyre^  it  was  difallowed.     fer.  Conufance,  pi.  51.  cites  s.  p.  at  to 
9  H.  7.  10.     [12.  a.  at  the  end  of  pL  6.  the  Abbot  of  Battle's  j^"**** 

cafe.]  •  -  C.  B.  and 

not  in  B.  R*  per  Huifey. 

8.  No  court  can  demand  conufance  unle/s  it  be  of  record,  be-  O**^-  New 
caufe  all  courts  of  record  arc  the  king's,  though  another  may  ^^\  ^j^^ 
have  the  profits  of  them.     Co.  Litt.  1 1 7.  b.     So  that  although  tidem  ver. 
the  caufe  goes  out  of  the  king's  courts  at  Weftminfter,  yet  it  *>.'•>  *"<* 
goes  to  another  of  the  king's  courts,  to  which  he  has  granted  the  ^^^^""^ 
privilege  of  determining  the  caufes  arifing  within  a  limited  jurif- 
didion ;   but  it  is  below  the  dignity  of  the  king's  courts  to  part 
with  any  caufe  to  another's  court^  fuch  as  the  county-court^  &c* 
Gilb.  Hift.  of  C*  B.  155.  and  cites  2  Inft.  140.    , 
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Page  4699  line  t%.  fir  agtinfi  the  2d.  fiMu/.againft'tlie  3d. 

Ibid.  — »iilt.  fir  &eii  miTcondiiaed  &it  ndt  plfcpndooed, 

rAu/  taken  to  be  mifcootinned  bat  not  dUcoa* 

tinned. 
482,  — ->i8.  fir  Mich.  13  W.  2.  yita/  Mich.  13  W. }, 
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